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8onth«ro  District  ofNair-Yark,  ■*. 

BE  IT  REMEMBERED,  That  od  tha  fbnrteenth  i*,y  of  NoTembar, 

A.  D.  1B3T,  in  thsfifty-aecondye&roftbaliid^imuUnWoftlM 

(L.  8.)     United  SUtea  of  Amarica,  Juiu  Kint,  of  the  laid  diatriet,  hu 

depoaited  in  Ihia  office  the  title  of  a  Book,  the  ri^  wbaraof  he 

clainu  aa  author,  in  the  irorda  following.  In  wit : 

"  Cemmeatariea  on  American  Law.  By  Jmia  Kknt.  Vol.11." 
In  confiwmity  to  an  Act  of  the  Congreai  of  tha  United  Stataa,  entitled 
"  An  Act  for  the  encouragement  of  learning,  byaecuring  the  eopiea  of  Map*, 
Cbuta,  and  Booka,  to  the  anthora  and  proprielon  of  aoch  eo[»ea,  dnring  the 
timea  therein  mentioned."  And  alio  to  an  Act,  entitled,  "  An  act  anpple- 
mentarv  to  an  Act,  entitled,  An  Act  for  the  encouragement  of  learning,  by 
•MniTinf  the  copiei  of  Maps,  Charta,  and  Booka,  to  the  anthora  and  propri- 
eton  of  mich  copiet,  during  the  timea  therein  mentioned,  and  extending  the 
beiwfita  thereof  to  the  aria  of  dengning,  engraving  and  etching  hiatorieal 
and  other  printa." 

FRED.  J.  BETT3, 
Clerk  of  the  Sonthem  Diatriot  of  New-York. 


EnriaaD  according  to  the  Act  oT  Congreaa,  in  the  year  one  thonaand 
eight  bnndred  and  thirty-two,  by  Jahbs  Kent,  in  the  Clerk'a  Office  of  the 
Dntrict  Court  of  the  United  SUtM,  Gk  the  Sonthem  Dlatricl  of  New-York. 


EMTBaeo  accenting  to  the  Act  of  Congnaa,  in  the  year  one  thousand 
eight  hundred  and  forty,  hf  Jimu  Kbitt,  in  the  Clerk'a  Office  of  the  Dis. 
trict  Court  of  the  United  Sutea,  for  the  Sonthem  Diatriol  of  New- York. 


EKTaaiD  according  to  tb*  act  of  Congreao,  m  thoyear  one  thooMBd 
eight  hundted  and  fotty-eigbt,  by  VfiLUUt  Kcnt,  in  the  Clerk'a  Office  of 
the  District  Court  of  the  United  State*,  ibt  the  Sonthem  Dwtrict  of  New- 
York. 


[.  a.  oouui,  raiNTut,  J44  itiiMao  • 


Dig-izedbyGoO^lc 


CONTENTS 


OF  THE  LAW  CONCEBNING  THE  RIGHTS  OF  PERSONS. 

Pag* 

Lbctvib  XXIT._0/  tit  Abtalale  Rigku  0/  Ftrmmt,        ...      I 

The  hiatoiy  aod  charadsT  of  bill  of  rights,  .    U. 

I.  OrpemmK]  mcarily, ]2 

9.  or  ilutder  wi  VihtAa, Ifi 

3.  Of  peraniBl  liberty,  36 

Aad  htrsin, 

(1.)  Wiit  oT  habeu  corptw, 36 

(3.)  Butane  ufUgiandt,  33 

{3.)flr*«M( 33 

4.  or  nUgioaa  opfnion  and  wonhip 34 

liBCTDiE  XXV. — Of  Alima  and  Natitri, 39 

l.OfoiUM* Id. 

5.  Hm  doctriDs  of  allepanca  and  eipatriaUon,        .    43 — 49 

3.  OfcUldranbarnabioBd, 50—53 

4.0fBlieiia SO 

And  herein, 
(1.)  INaabililiei  of  aliena,    .  53—56.  61—63 

(9.)0fthaaiii«-ii<i(JudpM(-nati 56 

(3.)  ModeofHtaraliialion, 64 

(4.)  Special  atate  pririlegc*  to  mliani,  69—73 

\.mcm%t 'XSSl^-Of  lit  Laa  conetmitig  Mitrriagi,  .75 

].  Mirria^ni  when  void, Id 

9.  Tha  afe  of  conaent, 73 

3.  KguDf 79 

4.  Muiiage  between  naar  ralaliona 81 

5.  The  eonaent  of  parents 85 

6.  The  forma  of  maniage, K 

7.  Fataifs  tnarriifea 91 


itv  Google 


Attdberein, 

(I.)  Fat  OMWM  nndenng  tha  mutiago  rmd,  .  95 

0t.)  For  ulnlierr, 97 

(3.)Hi«tarrorih«Uiri>fdiTorce 103 

(4.)  DiTenitf  of  Uw  ia  the  Vnitsd  3utes,  105 

3.  Foreipi  divorcM, lOG 

3.  Effect  of  fiireign  jadgmsnt  and  aoit^     .        ,  llB 

And  hBrMO, 

(1.)  Of  itorei^  judgmBDti IIS 

(3.)  or  Ut  ptndetu, 133 

4.  DivoTM  a  menM  el  liars, 1S5 

LicTDM  XXTIII^O/  Hutind  and  Wife,  ....        139 

1.  The  boabuid'B  rifht  by  muTUig«  in  Um  prepeRp  of 

tbawifa, 130 

Andhareia, 

(1.)  To  bei  luub  in  fee 130—134 

(i.)  To  her  life  eelale,  ....  li. 

[3.)  To  ber  chaUela  red Id. 

(4.)  To  bsT  cbtnei  b  action,  .  135—143 

And  berein ,  of  wife'e  eqaity , 
(5.)  To  bar  penon&l  property  in  paeMauon,  143 

3.  Tha  duties  of  the  baiband,  ....         U. 

And  herein, 

(I.)  Of  hie  obli^tkm  to  pay  ber  debta,  143— 14G 

(3.)  Of  bii  obligatioa  to  maintain  ber,  146 — 149 

(3.)  Of  bis  liability  (at  her  torte,    ....        149 

3  Tbe  wife'e  power  at  law  to  act  ■■  a/enu  aob,  ISO 

And  heieia, 
(1.)  Of  ber  power  to  pnrchaae  and  eell  land,         150—154 
(S.)  Of  ber  power  to  aoe  and  be  coed  aa  a 

ftmtteh 154—168 

4.  Her  capacity  in  equity, 163 

And  berain, 

(DOTproperty  iatmatfortbewife,    .  163—164 

(3.)  Her  power  over  property  nnder  Kttlement,  164 — 1G6 

(3.)  Protection  againit  hei  covenanla  and  acta,  IGT — 170 

(4.)  Her  poww  to  appoint  by  will,  170—173 

(5.)  Marriage  eetllementa 173—177 

5.  Other  rigbta  and  ditobUiliea  incident  to  the  mar- 

ritgo  union 176 

LiCTDU  XXTX.     0/ Parent  snil  Chad 189 

I.  Tbe  dntiee  of  patenla,  .        .        .        .      ^       Id. 

Dirzsdtv  Google 


And  bantn, 

(I.)  Of  nuUnUiniiiK  obildna, 

(3.)Or«4wnlfa«thMi, 

9.  Tbe  ^lit*  of  puMb, 

3. 11w  dnticB  of  ehilii^ 

S.  or  nifitianto  MUna, 

I«»KrM  XXX— OfOMrAnrndWonl,    . 

1.  GoaidMi  bj  QKtnn,     . 
n  bj  nwliire,    . 


CORTEHT8.  » 


4.  TcMamiDtaiT  foudioai, 

5.  Gwtrdiau  judioially 
G.  The  dnt;  uid  rMpoaobilitj  of  j 

iMmncXXXI.— Q/'/ii/Viate, 333 

And  harein, 

(1.)  Whan  of  gf* S33 

(9.}Acta  ToU  or  ToidaUe,      ....        934—236 
(3.)  How  BToidad  01  eanfimod,  337, 338 

(4.)  Adi,  when  binding 339—349 

(DTboirmftmaggMtUoDanti,  S4S— 344 

(6.)  Snita  in  eipatj  afminat  them,         ...  345 

Lbcrks  XZXn^^y  M—Ur  mi  iS^nmtt,          ....  948 

1.  Slmvea, 14. 

9.  Hired  aervanti, 358 

a.  Apprmtioaa, 961 

LwmfU  XXXUI^-Ct/'CwTfralwst, 3GT 

I.TbahirtoryofaaiponlioiM 368 

9.  The  Tuioni  kinda  of  cotpontiaM,        ...  373 

3.  Thtit  pvwen  and  oapuitiaa,        ....  377 

4.  C%Mb  on  tbdr  OMliiin, 379 

Andbenin, 

(I.)  llteir  oidlnuf  pow«M,            ....  377 

(3.)  QiMi  mpocMiaaa, 979 

BU;  be  fauKetad 390 

(S.)CoirpontioBautnatea«,         ....  379 
(&}  Cqwcity  to  an*  and  be  nad,  and  to  hold  and 

aaUIan^ 981 

Attdbamin, 

1.  T«  hold  Undi 381 

S.TanaBDdbaaned 383 

3.  Uabia  to  taxation, 990 

4.8al«afcorpantabucluaaa«iulptopaitj',  884 


1 1»  Google 


CONTENTS. 

5.  P«noDtl  likbUhy  of  Um  rtookb^an,  (m  p. 

979,  iLb SlI 

(S.)  CipuJty  to  hoU  to  ohaiitablB  ium,  9SS 

(6.}  Towta  to  mik*  omlncti,       ....        388 

(7.)  Coiporate  nams aSS 

(S.)  BUctioni  and  bj-Iawi,  uid  right  of  iM^Mtion,      993 

(90  FDweroTiemDTkl, 997 

(10.)  ConitrootioD  of  M 

4.  He  TiutAttoa  of  Ihsm, 

5.  Tfa^  diHolDtioD, 

LegidntiT*  i«p»al, 

6.  Cmponts  mMtingB, 

7.  Forfeitnn  of  chutsr, 


OF  THE  ULW  CONCERNING  PERSONAL  FROFERTY. 

UcTDUt  XXXIV_ 0/lit  Hittary,  PngriMfWrni  AbtoUtM lUgtita  •/ 

Pnferty,       . 8! 

I.  Oftithbr«oaaiwii07 3: 

OfwiMki •        .        .  X 

3.  Of  iMrk«t>  overt 3! 

3.  Ttt>  righU  of  alienBUaa, 3! 

4.  Of  lampltury  Uwi, Si 

5.0ftKutian,                           3: 

6.  Of  the  claini  of  improTonienta  on  lead,  X 

7.  The  rif ht  of  goremineDt  to  urame  ptoperty,  Bnd  oon- 

tnlitaiue X 

LionM  XXXV^O/  tit  JiaUTt  and  mvuM  Kind*  •/Pcramwl  Pre- 

f"'S' 3. 

I.  Chattel*  leal,  and  fiitorei,           .       .       .       .  3> 

9.  Qielified  pnpert;  in  ebsttele  penenal,  S* 

3.  JoiDl  tenanor  in  clultele, 31 

4.RigfatoinacUan 3J 

5.  Chattel  intareat  in  remainder,       .        .        .        .  X 

LSGTVH  XXXVl^Of  TUU  if  trigiHul  At^mnlian,  3J 

I.  B;  ocenpanoy,      .......        J 

IB,, 


D„„.db,Google 


contents.  yb 

Ph. 

3.  Bj  inlritoetad  labor, 365 

(l.)Ofpaientricl>tiforla*«atioH,  366 

(9:)  Of  iMi]i;rig|(ili  of  anllian,  373 

XXXVlU-Of  TitU  iy  Act  »/  Law 385 

1.  By  itafftitora Id. 

3.  Bf  jndgmsDt 387 

3.  By  uMolTanej 369 

And  banin, 

(1.)  Of  bsDknipt  and  inaoWent  lawi,    ...  369 
(SL)  Of  bankrupt  and  inaalvaat  lam  diaebarguig  ftom 

impriaonnMiDt 397 

(3.)  AnachmenU  afainat  propaity,  401 

4.  By  inteaUey 408 

And  kerain, 
(1.)  Of  (TantiaK  administration,    ....        409 
(9.)  or  the  powar  and  duty  of  the  adminiatralor,  .        414 
(9.)  Of  tbt  dHtribntkm  of  the  paraonal  aotata,  490 

And  hsrein, 
(1.)  Of  tbe  Englith  atatnla  of  diatiibntiana,        .        430 
(3.)  Of  next  of  kin  by  tbt  cfril  and  Englirii 

Uw, 439—196 

(3.)  Of  diatribatMHi  by  Mata  lawa,      .  436—499 

(4.)  By  the  law  of  domiefle,      ....         430 
(5.)  Diatribotion  aa  to  foreipi  law,  433—436 

XXXVIIL-O/  TUU  ty  Gift, 437 

LQUuMtrvhot, 43B 

9.  GifU  caaaa  iMrlit, 444 

XXXIX.— O/ Cwtlraela 449 

1.  Of  th«  partis*  tharalo.  Id. 

9.  Of  tha  J(x  ltd 4S3 

AimI  berein, 
{1.)  The  nature  and  importance  of  tba  doctruM,    453—457 
(9.)  Tha  appUoaUon  to  oontraeU,  457 — IG3 

(9.)  Tha  applioatioti  u  ranM^M,  .       .       .  4  69 

3.  Of  the  onaideration,  4  63 

4.0f  tbaeontraot  ofaala, 466 

And  herein, 

(lOOfthelUuf  aold 4  6^ 

(9.)  Of  reaoindinf  and  eompletins  the  oontract,     .  470 

(3.)  Of  tha  price 477 

(4.)OrmMBaloan*aDt, Id. 

5.  Of  tha  implied  warranty,  47  8 
C  Of  tha  duty  of  matual  diaeioanie,           .  489 


:v  Google 


7.  Of  psMiof  the  title  by  MTwy,           ...  4 

(I.)  Of  pnynut  mi  ttniai,  ....  4 
(9.)  Of  •mrneM  and  put  paynunt  by  ftatnt*  of  ftaiidi>  4 
(3.}OrooDditiMaaUMhedt»iMlniy,                  4H,1 

(4.)RDlaoflliBdnll«w, i 

(50  DsUrery  to  agent, 4 

(6.)  37i>balical  daUveiy S 

(TO  Place  of  deliTery, J 

6.  Of  the  BMrnaraadam  iMjulrad  by  tba  atatnta  of  l^Dda,  S 

9.  Of  adaa  af  good*  m  aSiMtad  by  fiaiid,  i 

And  herain, 

(1.)  Of  aalea  nitboot  pOHaaeion,            .        .        .  S 

(3.)  Of  Tolontary  aaaigomanta,      .        .        .        .  S 

10.  OfMlea  at  anctioa,             5 

11.  or  the  veodot'e  tight  of  *t(^ipago  in  froMtlti,  5 

And  herein, 

(1.)  Of  penona  entiLled  to  the  right,      ...  9 

(3.)  The  aitaaUou  of  the  gaoda 5 

(3.)  Acta  cf  vandea, 5 

IS.  Of  tke  intetpretation  of  contracla,        .        .        .  S 


Ltvmm'^'SL.—O/ Baibunt,        .... 

1.  Of  dcpuilam,        .... 

3.  Ofma«J<itKm 

3.  Of  cMniRoiIaEam, 

4.0firiedginf[ 

5.  Of  loealatn,  or  hiring  for  a  reward, 
And  herein, 
(I.)  Of  letting  to  hire, 
(9.)  Of  hiring  mechanic  Alll, 
(3.)  Of  innkeeper!, 
(4.)  Of  common  carrion,      . 


LconrUE  XU.—0/ PriaaipaJ  and  Agmt,     . 
1.  Agency,  bow  ooBatilntod,     ■ 
3.  Of  the  powan  and  daty  of  agenla. 
And  herein, 
(].)  Agent  aiceeding  hi*  powan, 
(3.)  EKecntea  ia  part, 
(3.)  General  and  epaoial  tgoata, 
(4.)  Sale*  by  a  faator,    . 
(5.)  Pal  endtrt  eonunJMton, 
(6.)  Cannot  pledge, 
(7.)  When  and  bow  paiaonally  botmd, 
(8.)  Fnblie  and  prirata  agaata,      . 


DigizedtyGOOgle 


CONTB   T8.  is 

(9.)  8nb-aKMrt>  and  joint  Kg^Dto,  ESI 

3.  Of  tiM  Ki*iit*«  rigfat  of  lian,          .        .        .        .  SM 
Andlnraiii, 

(I.)  Fm  Mirioa  nuuicrad, 634 

(3.)  On  |Mda  linind,               6S6 

(3.)  0«Danl  li«n 636—640 


(5.)  Kifbl  to  mU, 

(6.)  Um  of  attorney*,          .        .       ■       .       .  640 

4.0fllMtanii»liMiDfa|aMT,       .        .        .        .  «43 
Aadbereio, 

(I.)  By  dMtb  of  apat 643 

C9 )  BoTMrnlion,            U- 

(3.)  fiuiknptejr, G44 

<4.)  LoDMr, 645 

<5.)Dettli»fpiuioip«l,  ..       645,646 


DigizedtyGOOgle 


D„„.db,Google 


TABLE  OF  CASES. 


Abanath^  v,  Hnichnuon, 


Acton  V,  Whits, 

B.  Woo^^, 

AAur  •■  H'Daniel, 

».  Sbtw, 

AiDffL  R  S.  V.  Wctmcfe, 
Aduu  B.  WhiUlawT, 

nHant, 

».  HkTai, 


V.  Bronfhloa, 

■■'  II  I«aiMrt'B  cw 

Adunaoa  e.  AnDHap, 

a.  New  Ihtaai 

Boat  CompaDT, 


Addariey  n  Dizoo, 
A4;«  »  FaaillaUaD, 
Adneaa  Social j  r.  Vaiiek, 
AhranMdl  a.  Abranreldt, 
Alalia  e.  Hartio,  3 

Aknmaa  a.  Hmapbnr, 
AJbaajBlnet, 
AlbotOBgh  a.  FVt«, 
AUnd^Caai, 
AUrieh  A  MaDioD, 
■  o.  Grimea, 

AUriek  a,  AlbcM, 
— —        V.  Kiaoaj, 
Alaiaadar  •.  Ateudcr, 


Al^a  &  a  I.  Crediloia  of  Slain,  5 

Allan  a.  AddiDKUn,  41 

D.  BeoDett,  5 

a.  Dnndai,  I 

a.  Hunmond,  4i 

o.  M'Kmd,  203, 2' 

e.  Ogden,  G 

I.  Rnmph,  V 

».  Runiun,  3' 

B.  Soocoy,  3- 

I.  Bewail,  61 

Alley  B.  UotaDD,  & 

Alliea  B.  BUliDgi,  4 

Alien,  matter  of  I 

Ailmaa  a.  Dun,  « 

Ailabouae  e.  Ramaay,  4. 

AUanp  B.  Albnp,  « 

AIpb  v,  Plnmmar,  S> 
Alaberry  v.  Hawkini, 

Atoept  B.  Eylea,  61 
AItc*  b.  Hodftaon,  456, 41 
Amaa  a.  Blnnt,                      534,  51 

AnMtfayrt,  The  % 

Amory  a.  H'GTOf  or,  61 

Ami^att  a.  Fvke,  2 

Anderson  b.  AndalMMi,  II 

a.  Coonl«7,  6! 

B,  Fnllar,  5S 


9ST 
481,  811 

1>.  Ludlow,  534 

B.  Eaeex  Ina.  Co.  491 

B.  Eitea,  631 

ADnand&le(MaTehioBe8B)a.  {Iu< 

ria.  316,917 

Annknae,  »  parlc,  316 

Anaell  B.  Wateitioiisa,  601 

Amon  B.  Stout,  34 

Anaticfl  B.  Brown,  63    ' 

Anatrather  a.  Adair,  458, 459 

Anilrabna  v.  Sioitli,  43B 

ApplBrata  s.  LeiingtoD  and  O. 

BuTioul,  340 

6S1 


DigizedtyGOOgle 


TABLE    OP   CABBS. 


ApHUn  •>■  Nixon,                       434 

Attonay  Ganaial ».  Scott 

394 

Apthwp  ..  Bwkiia,                         57 
Aq«iil«,ThB                                   357 

II  DkiL 

297 

1.  H^,                        SSS 

Arehsi't  Caw,                            194 

305, 314 

Alwaterr-TowDwind, 

46S 

Atwood  a.  Relianoo  Traiuporta- 

«.F1tmi.                      3K 

tionCo. 

G08 

a.  Protection  Ina.  Co.      458 

».  B«Jdock,               580 

AfMon  a.  Lord  KinaaM, 

m 

ARiPfUm  e,  G««,                          456 

AaatJn  b.  Palmar, 

403 

Amtt  >.  Brown,                           630 

a.  Bell, 

534,535 

Anndoll  iLwlr}  o.  Pbiwi,  166, 174 

a.  Cra«n, 

496 

488,  519 

Anbnm  Acadamf  1^.  StMnK,        3M 

Aah'i  Cue,                                     76 

Aylwla  a.  M'Nally, 

49B 

Adi  0.  8aTU*>                              S30 

AymBB  a.  Shaldaa, 

4« 

o.PntiuuD,               497,514,551 

B 

tor,                                             433 

Bab  4.  Wife  p.  Pariey, 

131 

AHlejF  D,  A>t1«y,                            100 

Babb  a.  ClemaoB, 

5as 

..  Emery,                           503 

Babcock  a.  Booth, 

179 

Aaton  ..  Hwon,          600,601,609 

Baoh  a.  Owaa, 

494 

Atohaftlan  Bank  «.  DawMn,     312 

Back  a.  Slacy, 

448 

Athol  (Earl  of,)                             463 

Baekiu  v.  Lebuion, 

34* 

Alkin  ..  Barwick.                         551 

Baden  a.  OounleH  of  F. 

476 

AlkJna  «.  Smith,                           433 

Bad^r  a.  Fhiua;, 

340,941 

Atkmaoa  a.  Jordan,                      534 

480 

o.B«II,                           504 

483 

B.  Malinf,                      501 

BagK'a  Caae, 

397,298 

Bahun  a.  Bach, 

539 

a.  Hwlar  of  B. 

Bailey  a.  Harrall, 

485 

School,      387 

\.Sima^6M, 

509 

&  B.  a.  Ogdana, 

a.  May<»  of  N.  Y. 

511 
375 

ofEiotar,  374 

V.  City  ot  Lo«. 

a.Caldw5r, 

339 

doD,            380 

497 

Bairf  a.  Bank  of  W. 
Baker  a.  Bamay, 

983,995 
161,  ISO 

ioff           287 

a.  ChOd, 

a.  Dixie, 

a.Kaan. 

168 
180 
193 
33t 

nndoD,      314 

379 
334,963 
501,503 

HoapitUlf  304 

Balday'a.  tU^, 

BaUirin  a,  Neale, 
a.  CoUin*, 

403 
«04 

"""^■^sag 

136 
431 

387,  3i«i 

Balfour  o.  Scott, 

491 
459 

'30S 

I'.  Ha^'in, 

BalJard  a.  Walkw, 
BaUew  a.  Clark, 
Balma  a.  HdUod, 

4SS 

450.510 
4U 
390 

..  RoTDolda,  3U 

..sa^da.       ea 

Baltinore  Tnnpika, 

«S3 

D„„.db,Google 


TABLE  OF   CABBS. 


[•Cm*,  311 

0.  Ew]«,  983, 399 

-  of  U.  S.  >.  DuHhidje,  976, 9T7, 

9!fl,i»a,995,999 

oru.  &r.  Dwuull*,    496,461 

of  U.  a  «.  D*Tk,  636 

ot  U.  S.      - 

ofS.  C.  t>.  GiUi, 

~-— ofColambiav.  P&t(«non,    S89 

of  EdwardnUU  o.  Simpnn,  985 

•fUuriltoBv.Dnder,        336 

—  ot  Hiuliati  c  LirlnMon,      S79 

oT  Marrietu  v.  Flnditl,        985 

-:—  ar  The  Metropolii  e.  Gatteh- 

lick,  S91, 393 
sfNaw  Bnuuwick  t.  Hu- 


MootMlli,  630 

».  V/una,  S89 

of  W.  o.  Triphit,  460 

of  WMhtanaw  r.  Holitp>- 

man,  985 

B«aJu  V.  Wklkor,  4T8 

Bmptal  AMOciation  e.  Hait,  9B6. 388 

Church  of  J.  v.  Bigatow,  540 

Cbntrb  of  J.  v.  Mnlfofd,  391 

Bubei  B.  DannM,  9GS 


g.  Root, 

•>.  Rom,  ' 

Barelaj  d.  Gaai, 

o.  HTgoai, 

Buhun  V.  Fualmtlier, 
Baring  e.  Corrie, 

■Day, 

Butcr  D.  Woodg, 

B.  Bucklin, 

Barlow  ».  Smilh, 
Bimea  a-  Freeland, 

0.  BittinctoD, 

Baniet  v.  Bruidao, 
Bane;  o.  Brown, 

a.  PaltciBon, 

■  a.  PrauliM,  tc. 


139 


Baioay  e.  Gaidner, 
BaiT  V.  Mjtn, 
Banatt  a.  Baiton, 
Barrara  b.  Alpaante, 
Barrara  v.  Barrare, 
Btrralt  v.  Goddard, 

•-  Hall, 

-  a.  Prilehard, 

igtoD  a.  Horn, 

Barry  a.  Herceia, 
Bonw  a.  FaiMi, 


Barry  a.  Lord  BarrmaN,  C 

a.  Mercbanti  Et.  Co.,  i 

Batthol«m«w  *.  Bbarwood,  3 

Battleman  a.  MnrcbaMaa,  3 
Banlett  e.  WiUiama,            599.  5 

a.  KiDi,  9 

t.  Ny.,  9 

B.  PuDDcIt,  5 

Barton  a.  Briacoe,  165.  I 

Barwell  a.  BrMki,  I 

a.  Clarka,  9 

a.  WiUiaaw,  358.  S 

Baihaw  a.  TennsMea, 

Bale!  D.  DiDdy,  136. 1 

a.  Shraedet,  I 

Sl  Hinaa   a.  Bank  of 

Alabama,  3 

Balaon  v.  Dohoibp,  561.  BS7.  > 
604.  6 

Baltannan  a.  Ftaroa,  4 

fiattun  a.  Sallen,  6 

Batty  a.  Canirall,  f 
Baodnc'f  Syndica  e.  NiebolMUi,  1 
Boitar  a,  Baxtar, 

0.  Borfield,  S 

a.  Eari  of  P.,  450, 4 

a.  Vineant,  4 

Bay  a.  Coddingtao,  4 

Bayard  a.  Hoffman,  441 .  443,  4 

Baylej  a.  Edvarda,  l: 
Baylia  a.  Lanrenea, 

Baylor  a.  Smitheia,  5 

Baable  a.  Dodd,  1 

Boaoh  a.  Baaeh,  ] 

Beachcroft  a.  Baacboratt,  9 

Baal*  B.  Gaenmy,  513.5 

a.  Allen,  6 

Baan  V.  Herrick,  4 

r.  Morsan,  155. 1 

a.  Simpaou,  5 

Baird  a.  Kirk,  6 

Beardilea  a.  Smith,  9 

Baadey  b.  Tha  Btata,  9 

a.  Palmer,  4 

Baattia  o.  Robiu,  5 

Baatty  a.  Leaaeaof  Knowler,  9 

Beaufort  (Duke  of]  a.  Bwly,  3 

Beaumont  a.  Thorp,  1 

a.  ReoTa,  4 

Beck  V.  Etboi,  G 

Beckfoid  r.  Hood,  3TS,  3 

Beekman  a.  N.  O.  Cation  Prwi 

Co..  2 

Beckwitb'a  Caae,  1 

Bedford  a.  Hnnt,  3 

Beabs  a.  Robsft,  6 

Beaby  d  Beeby,  1 

Beekman  a.  Saratoga  k,  8.  Ro*d,  3 


DigizedtyGOOgle 


TABLE   OF   CA8KS. 


Belcher,  Ad*.  Comn.  of  thi  Or- 

pban  Honw,  ' 

Belkaipt.Luiy  W.,  1 

Bell  ■■  Reed,  I 


V.  BrusD, 

Bempde  ■'  Jobuatotie, 
Bao edict  v.  Honlgomery, 
Bennett  v.  Dnb, 

e.  Bedfard, 

V.  Vade, 

Bennett  «.  Hamill, 
«.  Hull, 


Besney't  Cue, 
Beneon  v.  BenNn, 

B,  RemioitoD, 

Benlall  e.  Burn, 
Bentley  e.  Cooke, 

B,  Griffin, 

V.  Forter, 

Benton  v.  BentoD, 

o.  Pratt, 

Beqncl  b.  McCarthy, 
Beresford,  tx  pari', 
Bergen  e.  Bennett, 
Berkley  D.  Walling, 
Berlm  B.Netr  Britain, 
Berrotes  b.  Rftnuay, 
Berry  n.  Smith, 
Bertram  v.  Godray, 
BeM  V.  Beat, 
Bella  B.  BetU, 

B.  KlmptoD, 

BetU  &.  Cbarch  b.  Lee, 
BetlleT.Wilwin, 
Betty  B.  Moere, 
Bevan  o.  Walera, 
Beverley**  oaae, 
BoTerley  b.  liucoln, 
BeTerleya  T.  Holmea, 
Bickel  E.  Jamea, 
Biddle  D.  Leeder, 
Bilbre  b.  Lumley, 

Bill  D.  Cnretin, 
Billingaby  b.  Critchet, 
Biofham  o.  Basan. 
Binted  B.  Buck, 
Birch  V.  Eari  of  LivMpMl, 
Birckhead  v.  Brawn, 
Birkelt  b.  Willu, 
KrkvhtMie  v.  VardUl, 
Bkhapv.  Sbillitto, 


BMI  >■  Bi^, 


SM 


Bixby  B.  Whitney, 
Blaohford  e.  Cbrinian, 
Blackboroash  a.  Daria,        41 3.  433 
Blackloirti.  Lawa,  16S    ' 

Blackmore  e.  FhUI,  357 


Blake,  ex  parte. 


405 


B.  Williame, 

40 

7,408 

Blanchard  ».  Ely, 

480 

B.  Ruwel,     458 

459,460 

Bland  D.  Negro  DDWling, 

353 

4.13 

B.  Prondfit, 

sao 

Biarkard  b,  Galdy, 

6 

Blaymire  T.  Haley, 

305 

Bleaker  ..Vrooman, 

474 

Bleaden  B.  Hancock, 

636 

503 

35 

Blin  V.  Mayo, 

600 

Blie.  B.  Commonwaalth, 

340 

Blofield  o.  Payne, 

374 

Blood  V.  Goodrich, 

614 

344 

340 

Blocker  B.  Barnea*, 

536 

Bloom  B.  Burdick, 

437 

Blount  ..  Burrow, 

444 

BloiamB.  Sanden, 

493 

Bluett  V.  OaborQe, 

480 

BlydeuburRh  4.  B.  V.  Weleh, 

480 

535 

B.  HaUiday, 

533 

604 

007 

Bogart  B.  De  Bujay, 

631 

Bonett  V.  Frier, 
BohTen  B.  CleTeland, 

156 

407 

Bohn  B.  Hedley, 

441 

B.  Bogne, 

3tW.3e3 

Bolaoder  b.  SteTene,  Preadent, 

&«., 

372 

Botin  B.  HnShaMe, 
Bolton  B.  PrenliBe, 

544 

148 

e.  Puller. 

634 

B.  flowerby, 

391 

419 

33e 

,340 

475 

Boaiau'aCaae, 

561 

Booney  b.  The  Hnntma, 

S9S 

604 

Bool  V.  Mix,          151.936 

33T 

338 

Boorman  o.  Johncton, 

480,481 

Booth  B.  Rkh, 

345 

Booth  e.  Wilaon, 

673 

Bordeanx  >.  Cave, 

474 

Borden  t>.  Fitoh, 

108 

—  ■  —  B.  Somuar, 

407.534 

447 

D„„.db,Googk' 


TABLE    OF   CASES. 


W.  RuIlMd,  340 
G]»m     Huiuhetary    e, 

I^iifdiui,  311 

bdi&  fi.  Factory  o.  Hoit,  120 

BHrill  •.  Bruidw,  138.140 
Bahtltiigke.Iiiglk,499.541.544.55S 

Boocbere.  LamoD,  599 

Bonlton  n.  Boll,  367. 372 

Boojcisi  V.  Laoiue,  459 

BotiU  e.  Hoora,  367 

Bon^i  Caae,  173 

Bow  V.  Nottin^am,  314 

Bowarbank  v.  Moma,  644 

Bowan  o.  Littlawaod,  435 

Bowie  v.  Napier,  636 

Bowoe  0.  Jaj,  135 

BowriDK  >.  Starana,  486 

Boi  ■■  JackMtn,  135 

Bayoe  b.  AndaivoD,  600 

B.  Edwacda,  460,  461 

Boyd  V.  Boput,  478 

«.  Hawkioi,  490 

a.  Siffkin,  468 

Baydelt  v.  Drammoacl,  510 

Bayden  a.  Moore,  533 

BnyntoDi.  Dyer,  331 

Boyaoii  v.  Coler,  637 

Bracken  a.  Bently,  354 

Braekett  c.  Waite,  441 


Breed  s.  Grey,  i 

Brae  a,  Holbach,  4 

Bnnharton  v.  Wood,  f 

Braweter  v.  Hill,  2 

Brink  B.  Whelley,  | 

Bridja  ».  Waiae,  4 

Brigga  v.  French,  4 

V.  Penniman,  373.  S 

Bright  !>.  Boyd,  3 

Brind  e.  Dale,  ■ 

BriuBlow  a.  Morrice,  i 

BriakTaan  b.  Briokmaii,  ] 

Brinley  b.  Spriog,  > 

Briabar  b.  Boyd,  4 

Brribanc  v.  Dacree,  4 

BriKoe  B.  WickliSe,  i 

Bristol  B.  Wilimore,  4 

Briatow  B.  Gaatman,  i 
Britirii  Linea  Co.  v.  DrunumjDd, 

469,  4 

Briltoa  B.  Tomer,  £ 

Bniadwell  v.  Broadwell,  4 

0.  GebmaD,  S 

BrOKhill  b,  Wdlbom,  4 
Bromley  e.  Wealoheatar  M.  C.    S 

V.  HoUand,  6 

Brook  a.  Monta^, 

D.  Smith,  ] 

Brooke  b.  Pickwilh,      601.  606,  E 

BnxJia  a,  Marirarv,  5 
B.  Powa^ 


365 

B.  rowara, 

Brookar  b.  Coffin, 

Bradford  b.  Falruid, 

459 

B.  Manly. 

479.481 

WoAe,                               "" 

Biwfish  B.  Gibba, 

17 

173 

Bronncker  r.  Bb»i, 

Bia<Bey  a.  Hunt, 

445 

Broua«ri  a.  £rSard. 

506 

Brower  a.  Fiaher, 

B.L»wry, 

431 

B.  Atkina, 

>.Bo7nlon, 

351 

Brown,  Ctm,  of 

».  Wataihooae, 

607 

B,  Ano«, 

a.  Wyodbaw, 

534 

Bladnar  B.  Jooea, 

551 

0.  Adame'. 

BiaAdiaw  b.  Heath, 

108 

B.  Barnford, 

Br»btTMt  B.  Neptine  In*.  Co., 

B.  BrowB, 

lao 

ISl 

B- Caldwell, 

Brwij  V.  Gilea. 

360 

B.  DenniaoD, 

Bramley  a.  Alt, 

538 

^  B.  Edinjton, 

101 

— :;?^' 

B,  HolMmb, 

38S 

Brandor  ..  Philtipa, 

640 

B.  Jodrall. 

Bn»d<»iB.IUbi^, 

170 

ailC, 

B.L«Hb.y, 

Bnriiear  b.  Wait,         533 

533 

534 

176 

a-MoGri, 

..Minea, 

BttttoB  b'^^w. 

587 
419 

B.  Minium,               532, 

a.  Pooock,                 165 

B»yB«d,.M.»h.U, 

393 

B.Kena, 

Brady  B.ll,«l, 

90 

D„„.db,Google 


TABLE   OF   CAHEV. 


. 930 

Brumby  t.  3mitb,  5St 

BrammeU  b.  Stockton,  S3S 

Ihnmmet  v.  Buber,  393 

Brandi^  V,  Poor,  153 

Bmann  e.  BninioB,  433.  447 
Bnuton  v.  Hawks,  370,  371,  373 
Br7ftD  n.  Bryu), 

n'.  LewB,  '      466.  466, 

Br;*Dt  r.  Porry, 

. r.  E.taoD, 

Bryce  D.  BnxA*, 
Bryna  v.  Brawari^, 

t>.  Wjlio, 

Board  p.  De  Bmay, 
BaiAeiidgB  e.  Idi^bih, 

Bnckingham,  [Ead  of,]  s.  DTiiry,340 

Bockland  v.  Bntterfisld,  344 
Baekley  v.  Furaiv,      M4,  546,  550 

Bnekman  v.  Iievi,  500 
Bnchpol  V.  Seittan,      516,  518,  533 

Bndd  «.  Tfaa  Stats,  13 

BnSiun  n.  GrMn,  533 

e.  Merry,  583 

Bninon  n.  ThompMn,  IBS 

Baiinerei  v.  Albert,  436 

BnJklgy  ■■  Derby  FwhlnE  Co*     391 

Bollard  n.  Briggi,  166.  174 

Ballock  e.  WilJiami,  530 

BallpiD  V.  Clarke,  164 

Bann  e.  Markham,  438.  447 

p.  Winthrop,  3l6,  4E6 

Bnntias  v.  Lcpiagwel],  87 

BnrbaDk  o.  Whitney,  3S5 

Bnrdick  n-  Hurray,  635 

BurffeM  tk  BnrgMi,  82 

V.  Clementa,  596 

B.  Coney,  334 

«.  Grey,  260 

Barghall  >.  Howard,  541 

Barghart  i>.  Hull,  339 

BnrE  B.  McLean,  40T 

Bark*  V.  Winkle,  163 

BuikhanMead  c.  Cim,  413 

Barley  >.  BoMell,  341 


BfElingame  s.  Birtia(UH, 
Bam  V.  Cal*. 
Bnniaby  v.  GiiSa, 
Biiraet  v.  Biwo, 
V.  Kinnaaton, 

Burr  *.  Burr, 
Banill  t.  nilUpa, 

V.  Nabant  Bank, 

Bnrrail  v.  Jewett, 
Borroughi  e.  Riobnau, 

B.  Honeatooio  R  R. 

Bnmwa  o.  Jemino, 
Bort  0.  Place, 
Bartia  v.  Bartia, 
Barton  g.  HugliM, 
Bory  B.  Philpot, 
Pope, 


BnrVa 


V.  Canfield, 
Bnahby  e.  Hunday, 
Bnbel  V.  Cotom.  In»  Co., 
Bmk  e.  Daiii, 
Baiter  o.  Newklrk,  • 
Batlar'a  Caw, 
Btttler  B.  Haakell, 
B.  Br«ck, 

B.  Stoddnrd, 

D.  Backingham, 

B.  Forbea, 

0.  GaatiiU, 

P-  Pago, 

B.  Van  Wyok, 

BatU  t>.  Penny, 

Bnxton  v.  LMer,  487, 

Byma 


CadsTtl  B.  ColliDa,  491 

Cadelt  &,  D.  e.  Stewart,  380 

Cadonn  v.  Kennett,  440.  517,  51B. 

Cailiff  B.  DanrMV,  565.  591 

Cairtii  &.  Lord  o.  Bleecker,  616 

Caiaon  b.  Harray,  176 

CaiHer  b.  Beclea,  965 

Calcrftft  B.  Roebnok,  537 

Calkin  v.  Lockwood,  581 

Call  B.  Ward,  193 

Calten  B.Thompaan,  536 

Callender  e.  Marah,  340 

Calliv-^oancker,  359 

Calrin  b.  Prwcarator  GenmJ,  435 
Calvb'i  Ca»,  3S.  43.  50.  53.  56 
Calye'i  Caae,  593,  593.  595,  596 
Camden  B.  B.  Co.  v.  Bdknap, 


Dig-izedtyGOOglc 


TABLE   OF    CABBfl. 


'  e.  Fleiniaf , 

V.  Umeh, 

' g.  Hatkay, 

-    • r.  Stokra, 

e.  TowMf, 

Cud  Bank  s.  Ccn, 

Bridge  V.  Uordon, 

Co.  e.  Railrcttd  Co., 

Cm  MOD  e.  Brfca, 
Cantgrbary,  [Aichbiahop  ol 

Tappen. 
Cut  v.  PattoD, 
CapTiDKor  0.  BlokM, 
CTandioa  •.Collioi, 
CafMon  V.  Lei^ton, 
Cariston  s.  Letfhloii, 


t.  BowIm, 
Cano  e.  Marie;, 
Carnochan  d.  Gould, 
Caipanler  v.  Whitmao, 
o.  Smitfa, 


Canan  v.  Watli,  9G 

Cuter  (L  Bo«hm,  43 

o.  Carter,  lOB.  57 

B  Crawley,  4S 

V.  Dean  &.  Chaptei  of  Ely, 

V.  GraTBi,  ia 

B.  PaloiBT,  4tj 

B.  ToDMaiDt,  50 

V.  Waiacd,  SO 

CaraoD  B.  Bf  nnay,  IT 

Cartent  v.  Fawibd,  13 

Carj  ti.  Bertie,  S4 

B.  HotaKiDg,  4M.  497.  51 

v.  GramaD,  4fl 

raiHiiiiijnr  v.  (jtioda,  47 

Caaa  v.  BongbUm,  4B 

• Ik  Winahup,  SI 

Gate;,  Jamea,  jeaie  ot,]  43 


Vol.  IL 


Ciilor  a.  Aielra,  3 

Cailin  B.  Eagle  Bank,  315.  5 

CaTinagh  b.  Sncb,  6 

Canrell  t>.  The  State,  5 

CacU  D,  Jailoo,  I 

CenUe  &.  K.  T.  Road  b.  M'Co. 

Chalk  B.  Deacon,  1 

Cbamberlun  of  London,  [Cub 

of,]  *J 

Chamben  a.  GlHffith*,  100.  4 

D.  Sp*Dcer,  4 

Cbaoipante  n.  Lord  Banla^,        4 

Champion  b  Plumei,  5 

B.  BWgl^,  4 

Champlin  b.  Laylin,  4 

B.  Rowley,  5 

Cbanealloc  s  Fhillipa,  5 

^ of  Oiford,  [Case  of,]  2 

Cbandelor  b.  Lopu*,  4 

Chandler  t>.  BranKbtoa,  3 

CbandlBi  d.  Piieo,  3 

CbBD<k«  B.  Talbot,  1 

Chaplin  V.  Rogan,  5 

Chapman  b.  Lathtep,  4 

e.  Robenou,  4 

Chappell  0.  Browoi  4 

B  Brockwaj,  4 

B.  Pnidy,  3 

Chappie  V.  Cooper,  S 
Charlsi  BJTer  Bridge  i 


Warren 


Chamie;  e.  Wiaitaollej,  S 

Charruand  o.  Cbarraand,  li 

Ohnnrca  v  Caima,  5 

CbaH  e.  Mtrrimack  Bank,  3 

*.  WtatmorB,  G 

c  Bnekett,  4 

Cheney  e.  Dnke,  4 

Cherry  b.  SmiUi,  4 
(:h«nul  11)11  T.  B.  RaUer,    084.2 

Cheulyn  ■.  Smith,  I 

Cheaterfield  e.  Jauien,  41 

Cheilerman  b  Lamb,  4l 
Chevalier  a.  LjDoh,                 119.  1 

Clark,  5 

Cheynejr'i  Cnw,  S, 

ChickeriogB.  Fowler,  & 

Child  B.  Baylie,  3; 

B,  Hardjinan,  1' 

~  HudM>n  Bay  Co.,  S 


s.  Nell 


Cbilion  V.  Philip*, 
Cbkm  B.  Wood!, 
Ckraliau  v.  Uor  Hoibud, 


Dig-izedtyGOOgk- 


TABLE   OF   CA8E9. 


Chiutia  V.  Gricgi,  GOO,  fiOl,  803 
Chrirtr  I,  Reyaatih,  474 

Chumar  v.  Wood,  535 

CbiUDh  [AU  SuntiO  *■  Lo*elt,  3IS 
Chuicb,  Ep.  of  MacoD  v.  WUsy,  463 
Churchill  V.  Hanr,  16 

CitrofLoadoD,  312 

Ciiv  or  Covinlry  v.  Allv.  Genenl, 

380 
City  Bank  v.  Banfs.  179 

Glaffin  ■.  Beach,  403 

Clapmsn  b.  Mofle,  468 

Clue  D.  Marntrd,  480 

Clark  B.  Corporation  of  W.,         393 

0.  Clark,  100.105 

B,  Datchar,  491 

».  Earruhaw,  565 

-e.Fliot,  488 

B.Grer,  601 

B.  Moray,  63 

V.  Mont,  530 

».  Filch,  305 


Clarke'*  (Maiy,)  CaM, 
Clarkeav.  EarlofO.. 

'. —  «.'  n"j'°3.  N.  Co.,  384 

Clary  b.  Ftayor, 
CUyeon  v.  Bailey, 
CUy  B.  Smiih, 

B.  WiUan, 

Clayton  B.  Adanu, 

—    B.  AndrBWa,  511 

-    e.  Aolhony, 

ClesTea  b.  Foaa, 
CIcggcLevy, 

Cleland  b.  Cleland, 
Clement  e.  Chin*, 

Clementi  B.  Walker, 

Cleadenning  B.  Ciendenning, 

CleTe  B.  Milli, 

Clifford  B.  Bolton, 

ClinaD  e.  Cooke, 

Clinton  b.  Hoopar, 

Cloae  e.  WatertiouM, 

Clow  B.  Wood*, 

Clowe*  B.  Clowes, 

Clnte  B.  WiggiiiB, 

Coale*  B.  Railton,  544 

>.  Wilaon, 

-  «'.  Holbrook, 

Cobban  b.  Downe, 
Cobden  v.  BoIiod, 
Cobum  t.  Pickeiiiit, 


475 


Cobum  V.  HolUa, 

Cocheco  H.  Co.  B.  Whitder, 

Cock  B.  Mix,  4T« 

Cocktan  e.  Iriam,  633 

Cockshot  E.  Bennell,  465 

Cogan  0.  Slephens,  230 

Cogg*  B.  Bernard,  466.  560. 563. 564. 

567.  570,  571.  574, 575. 577,  578. 

598.603 

Cohen  e.  Hume,  609 

Colt  B.  Comm.  In*.  Co.,  556 

Colcheiter,  Conrarslion  of,  b.  Sei. 

'    r,  310 

Mayor  of,  B.Lowten,  361. 

300 

Colcock  V.  Garrey,  391 

Colcord  B.  Swan,  168 

Cole  «.  Daviei,  519 

s.  Goodwin,         601.  605.  60S 

B.  Sobina,  451,  453 

V.  Terry,  351 

B.  Wendet,  556 

V.  White,  530 

Cole'a  Wif*  v.  Heir*.  183 

Colegrava  b.  Dio*  Santo*,  346 

Coleman  e.  Wathen,  378 

Colaa  0.  Trecolhick, 

CoUey  e.  Merrill, 

Colliogwood  B.  Pace, 

Collin*  B.  Blanlem,  «u< 

uBrWi,  528 

B.  Marqoi*'*  Credilon,    495 

B.  Martin,  636 

Collinaon  b.  Futlrick, 


490.633 

640 

54.56 


Colen 


g.  Doe, 


73 
465 


48a  SIO 


Colonel  e.  Briggi, 
Colalon  e.  Morris, 
Coll  B.  M'Mechen, 

B.  Nellerrills, 

CoUard  B.  Coie,  444 

Colwill  B.  ReeTee,  365 

Colyear  v.  Counts**  of  M.,  466 

Combe*'*  CsM,  631.  633 

Combe  *.  Bruge*,  400 

Comegys  «.  "'  '"" 


391 


Conun.  Bank  of  Bu&io  v.  Eert- 

rigfat, 

TOW,  97 

Commonwealth  v.  Addickn,  194.  305 
B.  Atis,  353. 357 
B.  Andre,  70 

D.  Armetronf ,  303 
V.  Bryan,  596 

B.  Can*!  Com.,  393 
B.  Baird,  361.  264 
B.  Blinding,  311 
e.  Bristow,  5S 

of  Orleans  b.  N. 
M.  Camp.,  391 


TABLE   OF   CA8B8. 


'CMDinonwBallh  k  CIum, 


Complan  v.  Riehanh, 
ComMock  v.  Smith, 
Compton  >. 


-  D.  Chua, 

-  B.  Clapp,  91 

-  •.Dedh»D,(Town 

of,)  19i 

-  B.  Duine,  3! 

-  n.  Green,  97i 

-  D.  KaepeiafDsbt- 

on,  31 

-  e.  Leck7,  3i 

-  e.  M'Ketgr,        SO 

-  0.  Moore,  S6 

-  B.  Natl,  19 

-  B.  Ptewon,         59 

-  s.  PeiiD.  Beneficial 

ftoeiety,  398 

-  ■■  Perryrosn,        85 

-  a.  Sl  Pstiick'* 

Socieif.  297 

-  It.  Shapberd,       Sll 

-  •.  SumbBck,     534 

-  B.  T.ylot,  357 

-  V.  Tracy,  39 

-  t>.  VsD  Uir.  S64, 

365 

-  B.  Uaioo  loi.  Co., 

313 

-  e.  Wuerbomugb,  IS 

-  V.  Wenu,  3U 

-  V.  WilbiDke,       3G3 
>.  Waelper,        994 


470 


—  &  Collinson, 

cfc  V.  lUyfortl,  4i» 

-Conilj  V.  Pannii,  538 

CoBDor  e.  Eul  BelUmont,  461 
Conrtd  B.  Atlutio  Id*.  Co.,         549 

Conioe  e.  BirduU,  336.  341 

Coutantia,  The,  543 

CooMant  B.  ScbnjrJer,  447 
Conwar  B-  Baaielf,        93.  110. 117 

Conwa;,  tx  fmit,  315.  533 

ConweU  e.  ViMirtieea,  610 

CoBfen  >.  Eimia,  514 

Cook  e.  Baker,  509 

e.  Bndley,  308. 464. 465 

e.  Clarworth,  459 

r.  Ch.  T.  Comp'r,  343 

Cooket  Caae,  349 

Cook  e.  Oilejr,  477 

B.  PatBODB,  245 

e.  Winena,  176 

V.  Clayworlh,  453 

CoomeaB.  Clcnients,  433 

Cooner'a  Heine.  Clark,  1S4 

-- —    o.  Barton,  587 


Cooper  s.  Alden,  340 

B.  Greslar,  16 

).  WiUomaii,  581 

B.  Buber,  36 

a.  Weed,  36 

B.Chi[ir.  390 

D.  Elaton,  504. 513 
«.E«H  ofWalde«nTe,4G0. 
461 

0.  HDchin,  181 

D.  Mariin,  193 

a.  RaDkio,  614 

Cope  B.  CordoTB,  605 

Copia  B.  Hiddleion,  4T7 

Copland  e.  Boeqnet,  498 

B.  LewU,  499 

Coporea  b.  Kaaflinaii,  179 

Copley  B.  Flini,  477 
Corbett  B.  Poelniti,       159,  160,  161 

Cordery  n,  Zealy,  443 

Core  B.  Tbompaon,  339 

CorfialdB.  Coryell,  71 

Corliaa  b.  CumiDisg,  630 

Gardner,  497. 498 

Comfool  B.  Fowka,  691 

Comirall  s.  Richardaon,  36 
CortetyDn  b.  Unainf,   581,  583,  583 

CoaiigiD  B.  Mohawk  R.  R.  Co.,  3S9 

Cothay  b.  Feoseil.  6S1 

B.  Tute,  500 

CoaiU  B.  Myrkh,  340 

Cothean  b.  Miaaing,  439 

Coltington'a  Caae,  119 

Collan  e.  Thartand,  4G7 

Covell  B.  Hitchcock,  544 

Garu,  683 

CoTenhoTen  b.  Sbuier,  415 

CoTington  b.  M'£alire,  354 

Cowden  V.  Brady,  534 

Cawell  B.  Sim  peon,  638.  640 

Covper,  (Cotinleat  of,]  163 

Cox  B.  Dick,  459 

B.  MaUbewa,  448 

B.  Walker,  480 

Con  B.  Harden,  499.  S44. 549 

Craddock  n.  Riddiaabai|nr,  3M 

Craig  D.  CbUdren,  609 

B.  LeaUe,  69.  330 

Cram  e.  Miiehelt,  537 
Crandall,  (Pnidenee,)  Caae  of,      958 

Cnne  b.  Darning,  584 

■— —  B.  ConUing,  453 

Cranatown  b.  Johualon,  463 

Cravens,  Ryder,  547 

Cnir  c.  Ramaay,  49 

Crawford  v.  Wilioa,  480 

Crawshe)'  v.  Thomlon,  S68 

Crawalray  d.  Homfrey,  635 

Greigbton  v.  Seppinga,  568 

Creaaon  e.  Stout,  H4 


iiyGoo^lc 


TASLB  or  OABBB. 


Omdh  v.  Hunur,  194. 9 

Craws  *.  Cnira,  1 

Croket  e.  Lewi*,  4 

Oroft  •■  Anhnr,  i 

V.  Ali«oo,  S 

Crofu  V.  WiMrhoiue,  600,  t 

CroftoD  e.  Ilils]',  4 

CrookBhsnk  v.  Burrall,  i 

Cimbj  o.  Barger,  4 

■   Cioabf'aCMe. 
CroaEej  e.  Archdaaoon  of  S.,        4 

Croa  B.  Andrem,  9 

«.  Croaa,  9 

B.  Girdnar,  4 

«.Peren,  486.! 

Groalwaigbi  V.  Hutkinion,  ] 

Croudann  n.  Laonard,  1 

Crouae,  (ex  ptrtt,)  S 

Ciowder  •.  Analio,  £ 

Crooka  v.  Da  Vandal,  3 

Oumb,  {ixmtt,)  S 
Crump  D.  Morgan, 

Cmae  v.  Barlar,  9 
Cneollu  v.  Loniaiana  Ina.  Co..      1 

Cndd  a.  Rattan,  468.  4 

CuUen  D.  TbompaoD,  i 

Camber  «.  War*,  S 

Cambarlartd  Bank  a.  Hann,  I 

Cnmbailand  n  CodniDpoD,  4 

Coming  r.  Brown,  S49.  S 
CnmtningroD  r.  Springfield, 

Comner  a,  Milton,  4 
Cunningham  a.  Cnnninghan, 

a.  Freeborn,  529.  S 

tk  Harria,  S 

Copper  V.  Harris,  4 

Curling  e.  Thornton,  4 

Carrie  a.  Bircbam,  4 

Currier  n.  Currier,  E 

Carry  a.  Fulkioaon,  1 

Cunin  o.  Piiian,  235.  S 

Cnrtia  v.  Groat,  3 

--  '  -  0.  Hannaf,  469. 4 

B.  Bngel,  I 

Cutler  V.  Powell,  I 
«.  C«pel*nd,  ! 


442- 

391 
433- 


>  Damon  a.  Bryanl, 
.    Dinfonh  o.  Behobarie  T.  C, 
I   Dangerfield  d.  llmatan, 
I    Daniel  o.  North,  449 
I   Daquin  «.  Coiron,  338 

O'Aqniia  a.  Lambert,  543 

I   Dircya.  Allen,  371 

'    "      aha,  McNiir,  493 
moulh  College  v.  Wood WBrd,IOT. 
374,375,376.303.306 

'in  a.  Handler,  53^ 

—  o.  Upton,  448 
Daahiel  a,  Allornej-Genarvl,  988 

'    DsTenporta.  Sleight,  614 

I    Davara  a.  Dawei,  435 

I   DaTeya.  Turner,  153 

Daria  e.  Battine,  399 

~  B.  Bowaher,  B41 

—  tJ.  Ditiwoodf ,  178 

—  a.  Eatcy,  434 

—  a.Jaequin,  996 
~  o.  Jonea,  1S9 

—  a.  Lane,  645 

—  o.  Lewie,  30 

—  D,  McArthur,  839 

—  o.  Meeker,  485 
-r.  Sbiald,             48%  494.  SIO 

I    DaTOU  a.  Fanning,  931 

>  Oaubigny  a.  Davallon,  63 

■■-  a.  DuTal,       585.  626.  (39 

>  Dawea  s.  Boflsston,  433;  434 

—  a.  Cope,  S33' 

—  c  Head, 

—  o.  Jaekaon, 

—  a.  Peck, 
I    Dawaon  a.  Follan, 

—  B.  Godrrer, 
~  a.  Wood, 


433,434^ 


I   Day  f.  Eva 


S93 
199.264 


JDicj'  a.  Chemical  Bank, 
D'Aguilar  a.  lyAguilar, 
DniiiB.  Cowing, 
Dakea  v.  Hill. 
Dally  D.  Pullen, 
Dale  a.  Hall, 

a,  RooaeTell, 

D'Almaine  B.  Booay, 
Dajrymple  b.  Dairy  mpls. 
Dame  D.  BaldwiO) 


in  a.  Filipntrieli,  ]43 

!urdelBben  a.  Bechman,  533 

De  BonnevalB,  De  Bonneval,  431 

Da  Bow  D.  The  People,  373 

Dfcxe.  ex  parft,  473 

,    Da  Bouehoite.  Goldamid,  636 

;    DeCaleraa.  Lo  Riy  DaC,  534 

nchee  Savailer,94.432.4S9.463 

.   De  Cieapignj  v.  WeUealer*  30- 


1 1»  Google 


TABIA   OP   CA8B8. 


ORirir-.DiitdiM.ofu, 

155 

DirtMiroHih  ».  OaiMlt, 

Da  Fonal  v.  Bacon, 

S33 

DJt*er..H«UosUi., 

D*  Freexs  s.  Trenpar, 

4TS 

DlioD  o.  Baldwio,         499.  514. 

De  GtiUon  e.  L'Ayto, 

156.631 

Deihl  -.  Kiog, 

3S3 

■ D.  DiZOD, 

DtUChoumeTtav.BukofE.,    4G0 

o.  Bwart, 

mbfield  D.  Biod. 

121 

1.  Horor, 

o.  Ramaay, 

DtluiT  ••  V.i.(li«n, 

474 

Doane  o.  Eddy. 

DtUworo  &  S.  Cum!  Con 

45S.4SS 

Doak  «.  Bank  of  the  Sum, 

poor 

Docker  *.  Smnoe, 

B.]MW»aa, 

319 

Dodiler  T.  KiniHnlar, 

Do  Lille  >.  PriaoUDui, 

589 

Dodga  e.  Adum, 

DpGuo  ..  C^wihan, 

6U.  639 

D.I  Uoith.  Cue  of. 

87 

Duo  B.  Acklam,                        58 

Driliber  v.  DoUiber, 

101 

DmuDrfnr  o.  Moualf, 

583.584 

D.  CraDiuun, 

o.  Georgia  K.  E.  ft.  B.  Co., 

990 

^FlamTng, 

Dunweot  v.  Wyokoop, 

167 

—.  o.  Hodgaon, 

Do  Hodioav.  Grave, 

190.489 

fcJoDO* 

Dm».Bro*ii. 

57 

o.  Umhv, 

..Claik, 

450 

o.  MeFarl«id, 

1.  De  Han, 

441 

o.Molcaalor, 

133 

o.P..rott, 

>.  Whiumora. 

133 

—~  ».  Parryn, 

DcBM  e.  Le  Clere, 

381 

«.P,cb*r. 

Danneti «.  Cmh, 

640 

DonieoD  c.  Soyinou, 

633 

•.Vardiil,                  93,93. 

Dani  ».  Benneu, 

483 

D<vgeil  V.  Emonoa, 

Daaton  o.  Donlon, 

99.164 

Doker  o.  Haaler. 

o.  JackaoD, 

S76.3T9 

DoU  o.  SliMpKm. 

460,461 

«.  Ltoo, 

Do  Peplet  o.  CleBdinioc, 

354 

Ddland'a  Caao, 

DoopalehLineofPaokeu 

.BoL 

laoir. 

346 

Done  k  Bgerioo  ti  Bioton  &  S., 

Daaabati  o.  Beiquiar,    439 

433.458 

Bsx'..'sr 

DoriM  •.  aotomoa.. 

403 

IWbrr  ..  Delaiatro. 

131.  419 

DooaingioDo.  Mitchell, 

Da  TolloBcra  o.  Fnlkr. 

586 

DoTaae*.  FonnaU, 

496 

Dodillle  0.  Lewii, 

Doniwv.Feeqiiol, 

416 

Doormao  ».  Jenki», 

DowaiB  o.  MoiaD, 

461 

Dorman  o.  Elder, 

480 

Donner  *.  Fortaaone, 

Dnror  &  Field, 

483 

o.  William., 

Dowtdf  0.  Hani., 

533 

Donnor>B  Cue, 

o.J(du>aoii, 

460,481 

Doraey  v.  DorMf, 

ItazMtT.  Stewart, 

400 

aOilbeit, 

Dor  •■  Donham, 

533 

Doraon  o.  Wanbtook, 

DaTOoWaaeHf, 

480 

DoogUM  e.  Spear., 

DoffcDo*. 

480 

Diw  &  Born  o.  GIdtsi, 

133 

Dowd  •.  Fawcett, 

DihUe  0.  Holloa, 

178 

Dowell  B.  Wobbor. 

Dkk  V.  Pitchforf, 

170 

Do*liDg..M.g»ite, 

DkklDaon  0.  Codwiae. 

133 

Down  0.  Daiii, 

Dfokomo-Dickoon, 

93 

Dcwniv.  Raoi, 

OifieDderlar  ».  Wlodof, 

331 

e.  Buck, 

DUUocham  0.  Sao-, 

377 

Doiroing  o.  Rogir, 

nB0DO.LadrM.CaalMll, 

414 

Do,lero.Wbi», 

o-Oilloo. 

aoo 

Drake  o.  HitchoU, 

,  Google 


ZXll 


TABLE   OP   CASES. 


Drake  v.  Kwauey, 

».  Sfaoner, 

Drtper  t>.  JaekwHi, 

Die-wif  B.  Tbkcksr, 

Slink wnler  v.  Goodwin, 

Druce  e.  DBcaiion,  .    . 

DruiDiner  n.  Coipontion  ofC,    360 

Dmry  v.  Conaei, 

s.  SmJih'  444, 445 

Drrbulter  v.  Butboloniew,  340 
DuUia  (Archbiihop  of.)  v.  Bruer. 

too,  910 
(Corponlion  of,)  o.  Allor. 

nor  Genenl,  399 

DuboeecWheddon,  334.336 

Dubreuil  v.  Rowun,  617 

Ducker  B.  Bunett,  l>00 

Dudler  B.  Smith,  601 

DuM  D.  Smith,  458 

Duffs.  Budd,  604.  607 

DaSf  V.  The  People,  13 

D.  Tbe  Ina.  Comptcy,         173 

Duftield  s.  Etwe*,  447 

s.  Hicka,  447 

DugBD  B.  Cureton,  465 

Doke  of  Richmood  b.  Milne,  54 

Dnmu,  exparU,  633 
Dun  B.  Reeiur  of  St  Andrewi,    991 

Dunbu  B.  Tndeniiick,  499. 544 

DuDctQB.BInndell,  688 

— e.  Chute«,  474 

D.  Ljon,  473 

Danch  «.  Kent,  533 

Doneambe  v.  Duie],  3S 

Doodu  B.  Dandu,  173 

Danlap  b.  Steuon,  491 

Donlops.  Hanioe,  610 

Dunnell  b.  Huon,  635 

Dunaeotnb  b.  Dunseomb,  331 

V.  Bunker,  458 

Dumie  B.  L«veit,  113 

Duplein  e.  De  Roven,  463 
Dupleni*  t>.  Attoiney-GeaeT«l,      54 

Dupoul  D.  Pepper,  41 

Durant  D.  Duraut,  101 

B.  Freatwood,  413.  436 

V.  Tilley,  176 

Durnford  B.  Patunon,  571 

Durr  B.  Browyer,  140 

DnBCDbury  v.  BUis,  630 
Dutchess  of  Kingiton'i  Case,  109.130 

Dalilk  e.  Ritchie,  503 
Dutch   W,   lodia    Company  e. 

Hendriquea,  384 

Dutch  Church  r.  Molt,  389 

DutEon  B.  Solomonaon,  499.  544 

B.  Poole,  463 

DoTai  V.  Crug,  631 

— .1-    B.  Htrewood,  4SS 


DuvalliLFannen'BtBkofM.,  39i 

140.143' 

Dwjght  e.  Brewitar,  JM' 

—  B,  AppletoD,  374 

D'Wolfs.Babb«tt,  498 

DyarBLDyer,  105 

e.  Depui,  441 

V  TiucbIoom  Bridge  Ca,  340> 


Eagle  V.  Eicfaeibergar,  S 

Fire  Go.  B.  Lent,  S 

«.  Wbile,  604.  « 

Eakina  b.  Treahun,  41 
Earle  B.  Sawyer,  367.370,371.3' 
Bar)  of  Portamouth  e.  Conntaaa 

of  P.,  I 

Early  v.  Cnddock,  9i 

Baraeate.  Parka,  4 

E!aat  India  Co.  b.  Heuley,  G 

Eaitman  *.  Cooa  Bank,  3! 

Eaaton  e.  WonhingtoD,  S 

Eaanrood  s.  Brown,  513.  51 

e.  Eeiiyoo,  4i 

Eccieslan  B.  Patty,  S' 

Bckford  >.  Dakay,  91 

Edgebeiry  b.  Steptiena,  3' 

Edmonds  e.  Gramhaw,  S 

Edmondatone  b.  Lockhart,  1 

Edmanda  e.  Browne  dfc  8.  3i 

Edaon  e.  Waatos,  Si 

Edwaida  e.  BaAadale,  4 

».  Brewer,  5 

B.  D«™,  306.  4 


>.  Harban,     Sia  530,  £ 


Ehle 

Eichbaam  e.  iTora, 
Elcbebsrger  b.  MeCanley, 
Elder  b.  Rooae, 
Eldred  b.  Eldred, 
Ellagh  e.  Leigh, 
Ellaid  c.  Lord  Llandaff, 
Elliott  B.  Brown, 

D.  Collier, 

o.Cordell, 

B.  Duke  of  N., 

B.'R0B*dl, 


V.  Swartwont, 

Ellia  B.  Easai  H.  Bridie, 

e.  Hamlen, 


Google 


TABLE     OF    CA8B8. 


mil 


BU(  V.  Hunt,  543,  544  S< 
«.Mtnlull,  r 

B.  Tarner,  359.  600.  61 

BIBMm  V.  faiiaaa,  46&  51 

s.  Elwia,  11 

Ellinora  V.  Klnxicou,  5 

— r.  Stops,  51 

Sbm  e.  Gitwud,  570, 571.  5! 

EtwM  <L  M««,  3' 
EmbTM  ft  Cdliiu  v.  Hmiuiajr,  1 19.11 

BmenoD  o.  Blutdan,  1' 

•■  BrigbuD,  4' 

Emny  b.  GerUar,  G 

r.  Wms,  II 

V.  NcicUxnir,  1' 

Eramanon  d.  Haalia,  5' 

V.  DbtIm,  31 

EmntoBa,  The,  31 

Enaa  *.  CUrk,  & 

Edcliah  V.  Haner,  X 


Erwio  a.Maiw«ll, 
EMlMtlor  V.  Smith, 
Bnai  *.  AikiM, 
Baaai  Tonpilu  Co.  v.  Colliaa, 


B.Etf«hart,         353.354.414 

B.Enin,  136 

v.Qrmj,  474 

•.HaruU,  499 

B.Walk,  631 

Evanu  V.  Stroda,  491 

EtcItd  v~  Ertljn,  434 


GvanoD  r.  Carpeniet,  335 

EreitaoB  «.  Tappan,  S31 

Bwan  a.  Hntton,  147 

Swing   *.  Francb,  589 

— ■  r.  Smith,  166 

*  T*M,  «13 

Eihall  v.  Partridge,  617 

EkacnUtra  of  Burr  v.  Smith,  2S8 
Efra  e.  Cotoiteaa  of  8.,  335.  S45.  387 

~—  V.  Dnufnrd,  469 


Fable  e.  Brown,  353 

F»«Bii  V.  NewsoD,  4B6 

Fairchild  v.  BaU,  465 

Fairfais  a.  Honier,  54 

Fairler  v>  Shippen,  4G3 

Fainnaa  «.  Ins,  19.  33 
Fan  Biver  Iron  Work*  v.  Croade,  407 


Fama,  Caae  of,  330 
Faaninf  a.  Conaeqna,   459,  460,  461 

Farebrother  ■,  Smith,  51 1 

Fanner  n.  DiTia,  633 

Farmar'a  Fire  Ina.  Co.,  380 

Fanam  v.  Brooks,  490 

Famaworth  a.  Groot,  606 

V.  Fackwood,  596 

>.8hGpard,  535 

Farr  e.  Smith,  351 
Ftirant  v.  Thompaon,  346 
Farrar  e.  SiaokpoU,  346 
Famr  »  Nightingal,  469 
Farra  0.  GravM,  409 
FarweU  a.  B.  ft  W.  Railroad,  360 
Fath  V.  Roaa,  631 
Fauldei  V.  Silk,  450 
Faalknei  e.  Brown  585 
e.  Faulkner,  163 

a.  Peikina,  326 

B.  Wright,  609 

Fawlr;  v.  Fawtry,  411 

Fay  0.  Honae,  331 

e.  Ha«n,  434 

Featn*  0.  Yoringi,  353 

Feaubett  v,  Tont,  459 
Feiae  a,  Wray,                       541.  543 

FeU  e.  Knight,  596 

Fenn  v.  Haniaon,  631 

Fenner  e.  I«wia,  179 

B.  Taylor,  168 

Fenninga  b.  Granville,  351 

FantoD  e.  Brown,  471 

V.  Clark,  9S9 

o.Embleii,  510 

II  Pearaoo,  543 

B.  RMd,  BO.  87 

FergnaoD  v.  Normui,  637 

B.  Hoa  loD,  474 

Fernes,  Dean  &,  Chapter  of,  394. 336 

Feriaria  b.  Ueitford,  4S» 

Fickle  B.  Fickle,  105 

Field  B.  field,  293 

B.  Scbieffetin,  238 

FieUer  V.  Hanger,  411 

B.  Starkin,  480 

Fielding  V.  Kymer,  6SS 
Fink  e.  Coi,  439 
Finley  b.  Finley,  136 
Finucane  b.  SmaU,  S66l  59) 
Fiaher  b.  Cobb,  568 
c.  Dabba,  958 

B.  Lane,  109 

B.  Samnder,  480 

Fiah  B.  Hubbard'a  Admra.,  556 

Fiak  B.  Chandler,  429 

B.  Newton,  666 

FiahmoDgir'a  Co.  b.  Robertaon,   391 

Ftich'i  Caae,  403 
Filch  B.  Wtiie,                 _^        4M 


TA»f.B    OF   OACmS. 


Fitia  v.  HM. 

-         ,.  Finar, 


FiiigBrald,  Cu«  of.  i 

».  AleiBiidw,    40S,  «i 

Flechner  v.  U.  S.  Bank,  S 

Flaming  n.  Potter,  ! 

«.  HecUw.  I 

Fleming  t.  Sjnpani,  * 

Fletcher  k.  Kowtrd,  49S.  I 

>.  Peck,  ; 

B.  Auburn  4.  S.  R.  Rmwl,  i 

Flewellin  v.  Rave,  t 

Ftight  a.  Bolland.  i 

Flial  v.  ClinioD  CompiDT,  ! 

Flower'a  Caae,  i 

Flower  a.  Jonea,  I 

V.  Griffilh,  I 

Floyd  a.  Brown,  ; 

Ftureao  n.  Thornfaill,  < 

Foley  •.  Bunietl,  '< 

Fool  o.  Rowae,  '. 

0.  Tewtuburr,  < 

Forbea  p.  Cocbnne,  i 

e.  Parker,  i 

Force  &  Ilambling'a  Ciae,  I 
Ford  D.  Ford, 

».  Foihergill,  191.  S 

■-  o.  Lord  Gray,  J 

Forea.li.  Johnea,  i 
Fortes  tier  s.  Boardj 
Foraier  >.  Foriter, 

».  Fuller,  ( 

V.  Ala  [on,  9 

Forward  v.  Pilwrd,       598.  602.  ( 

Foabay  v.  Ferguaon,  4 
Fo«B  B  Cri»p, 

Foaler  a.  Chatlei,  4 

B.  The  Commonwealth, 

V.  Smei  Bank,  S59. 360.  S 

B.  Fnrapton,  i 

B.  HilUrtl.  a 

B.  Vaasall,  4 

B.  WaUace,  5 

Foucher  ■,  His  CrediMta,  3 

Fowla  B.  Aleiandria,  H 

Fowler  b.  Kfroer,  S 

B.  M'Taggirt,  4 

V.  Sbearer,  151, 153. 16a  6 

Foi.  B.  Adam*,  4 


B.  Horab, 

—  o.  Norihom  Ubertiea, 

—  B.  Sonlfaai^ 

—  B.  Wilcocka, 
Foitey'a  Caaa, 
Ffaoklia  a.  hnk  of  E. 

B.  Long, 

•.  Hilter, 


1  Fnoklu  B.  IfemM,  1 

3  Ftanklla  Bank  i.  8.  NaTigidou,  E 

I  Fnoka,  (ex  parte)  1 

.  B.  Dutcheaaof  P.,  I 

)  Fazer  b.  Gervaia,  4 

i  B.  Tunia,  4 

I  Fraiier  a.  Thampaan,  4 

>  D.Wilcoi,  I 

>  I  Frear  b.  Hardeabeisb,  3 
i  i  Fieeman  a.  HicbigBo  8.  Bank,  4 
i  i  Fleemuuli  a.  Dadira,  4 
i  I  Freeetane  e.  Butdwr,  1 

I I  Freetown  b.  Taunton.  4 

>  Frew  o.  Brown,  I 
i  Fridge  e.  Siolo,  & 

>  Friabee  b.  Hoffnagla,  4 
)  Frontin  b.  Smalla,  G 
I  Froat  B.  Raymond,  4 

i  B.  Briaban,  1 

I  FtoiblDgham  b.  Haley,  C 

>  p.  BTenaoQ,  e 

I  F<TB.  Fry.  MO,  1 

i  Fuller  B.  Abrahama,  5 

I  «.  Jocelyn,  S 

I  Pulton  B.  Griawold,  4 

I  Fulton,  Ship  Robert,  1 

I  Furillio  b.  Crowlbar,  9 

)  Furaaker  a.  Robinaon.  9 

I  Fyiche  B.  Biabop  of  London,        4 

I  o 

J  Gidaen,  ez  pari*,  L 

1  Gadsden  b.  Lance,  5 

I  Galfield  b.  Hapgood,  3 

)  Gaiie  0.  Ladd,  I 

r  Gainea  b.  Buford.  Z 

I  G«in>roTd  B.  Carroimn,  41 

>  Galbraith  a.  Neville,  1: 
)  Gale  B.  Davia,  1< 

J  n.Parrol,  1 

1  B.Ward,  a 

I  GdI  I  B.  Comber,  634,6 

^  Gallagher  B.  Brunei,  41 

i B.  Waring,  *S0,  4 

I  Gallege  b.  Allorney  GeneMl,      3 

i  Gait  B.  DibreU,  533.  i 

r  Galvin  b.  Smetm,  2 

i  GamatL  Hariia,  5 

I  Ganeaford  B.  Dutillal,  S 

I  Garbutt  B.  WalaoD,  S 

r  Gardiner  a.  Gray,  4 

I  B.  Smith,  4 

I  Gardner,  AiaigneM  ot,  •.  Shut- 

1       non,  4 

I  B.  GardnM,  164. 4 

I  B.  Harden,  3 

I  .-B.  Heyer,  8 

I Peenfe  Caaa, 


iiyGoo^lc 


■ItMhm   OP   OAM8. 


•Gwdnet  •.TilIic»«fN8> 

bor^ 

OleDD  B.  Clapp, 

4TT 

33r340 

Glo>er  B.  Smith, 

411 

—  V.  W.rd, 

41.60 

c.  Gl««, 

3M 

-.Joy. 

510 

Goddard  o.  ChM«, 

3M 

Gufonh  >.  Soulier,       135 

13&  143 

o.Bnow, 

119 

Gmgu^Seolt, 

403 

GodfcBy  B.  Forto, 

CM 

<J>rt«ul  1^  So»«a, 

430 

B.  Hall. 

m 

Guliek^SiroDc. 

166 

Godin  B.  London  A«nni>c«  Co.,  640 

GnMtt  D.  Wil1>». 

604.607 

Qoffo.Cliakard, 

5« 

Gwnior  b.  Poydn., 

458 

V.  KilH, 

3W 

Garrett  v.  Cullum, 

633 

GoioR  B.  Emery. 

985 

G«i»rf  ..  Lord  Ltadcrdili.        533 

Goi.  >.  Low, 

131 

506 

GoldingB.  Manning, 

604 

Gimti  B,  Biiwil, 

465 

Goldabnry  bl  May, 

539 

nCo., 

626 

565.587 

G91.  604 

Good  B.  Herr. 

491 

GMh  p.  Bildwin, 

354 

Goodall  B.  HaiTia, 

336 

Gm  &,  R  B.  Wilhile, 

365 

B.  Manfaill, 

434 

Omum  ..  HidBl«r, 

135 

Uoodell  B.  Jickaon, 

70.72 

GmwiK  b.  Grout, 

403 

Oood.now  V.  Tyler.      623 

693.  6M 

Gaikill  B.  Dudley, 

378 

GoodhartB.  Lo<ve, 

H9 

0«M«.  ..  Monon, 

644 

Goodloe  B.  Cincinnati, 

299 

■(Ur.  Cm  ef, 

349 

Ooodman  b.  Sayiir, 

491 

BL  Ballon, 

193 

OoodKch  e.  Pendleton, 

410 

416 

GooduU  B.  Skelion. 

495.503 

GijnerB.WtlklDBoa, 

138 

Goodeell  B.  MyeiB, 

336 

Gm  b.  Prildurd, 

381 

Goodwin..  Holbrook, 

503. 5DT 

..  L,ne, 

647 

B.  Jonf., 

407.433 

OeiKet&  Brown, 

353 

473 

Geiul  B.  TiUmadgt, 

319.  3-28 

Goodiryn  B.  Donji.., 

500 

GBorge  B.  Clareet, 

633 

Goon  o.  Affalo, 

511 

».  Ki^l, 

514 

Gordio  e.  London  Aai.  Co. 

641 

Gibbon  B.  Peyntoo, 

604 

619.  ei 

8.  Ymiik, 

556 

B.  Church, 

639 

B.  Coggen. 

465 

B-  Coolidgt. 

533.  fae 

abbOD.B.OKd.0, 

390 

B.  Graham, 

534 

«iMen  e.  Hobwn, 

283 

B.H.ip«r. 

668 

GibWDBLCook. 

533 

B.  Haywood, 

159 

».Cunthen, 

553 

597 

B.  Cidwr. 

605 

B.  LitUe, 

609 

'■■  e.  Jsrn, 

476.483 

B.  Pye, 

114 

B.  Boyd, 

586 

GorDall,((x  B*rle,) 
Goehent.  Con)p.B.HnrUn 

996 

36S 

319 

633 

Goat  a.  Lord  Nogenl. 

498 

G>K»dB.Linng.b», 

373 

Goti  B.  Cook. 

33a  353 

Gttben  p.  tb*  People, 

23 

OoTier  B.  Hancock. 

147 

OildttiHBtbown, 

156 

Gouger  a.  Jolly, 

606 

GfleB  «.  Gro*er, 

568 

Gonld  B.  Hill, 

G06 

GilleqM..lf.oR. 

491 

GoTaraor.  &c.  b.  MenHlilb 

33* 

GiUMB.H>Mn, 

B.  HawneB, 

349 
591 

197 
473 

Oiniai«.LrMi.. 

584 

54 

OiliBUKBnnn]. 

638 

Oowland  B.  De  Faria, 

475 

GikMCB  BL  Carman, 

609 

Grace.  (Slave.) 

949.357 

Gilpin  K  CoMeqna, 

480 

GrBb.mB.Dy.ter. 

695.697 

.  Gilpb,, 

101 

B.  Londondetiy. 

183 

Oinrd  n  Tigtrt. 

504.634 

B.  Majcwell. 

120 

GnbMme  b.  Hoiat. 

sua 

.  B.  Strader. 

967 

a<l»Q  &  Daily, 

509 

259 

Okawa  ■.  Biaiqr, 

34 

Orutard.  (Eui  of.)  B,  Duaki■^    S81 

.sb,Google 


TABLE   OF   CAaSS. 


Grut  fi.  Fanchw, 

979 

Griawold  B.  Pratt, 

399 

>.  M-LacUiD, 

119 

Groning*.  DeTtii*, 

95» 

379 

r.Meiidlian>, 

4»» 

.^.Tbomtmoa, 

451 

Grove  «.  Duboia, 

473.624 

Grmnlh»n  e.  Hswiejr, 

468 

Gnu  t>.  Redd, 

312.  491 

Grower  ix  Wakemui, 

532.536 

Gr>TM  B.  Dub, 

460 

Grorea  b.  Buck. 

468.504 

o.  GrMet, 

463 

Grule  B.  LocTofl. 

133 

V.  Roy, 

534 

Grymea  b.  Boweren, 

343- 

Graiier  t.  Gr«rar, 

477 

Guagm  Iron  Co.  a.  Damon 

985 

GravilloD  B.  Richuda, 

434 

Guerreiro  e.  Peile, 

625 

Grty  r.  Cookaon, 

964 

Guier ...  O'Duiiel, 

4SI 

«.  Bl«dMe. 

640 

GuiUet  B.  Doaaat, 

351 

..  Coi, 

479,480 

190 

«.Foi, 

41G 

Guthrie  ».  Mnrpby, 

364 

r.  Hill. 

533 

Gay  ..Oakley. 

623 

—  ..  PordMd  Bwik, 

S84.480 

Gyte»*.  Wilcox, 

383 

«.  RuHdl, 

38a  389 

r.Swin. 

121 

Gray  &  Oisood  v.  Jamea, 

369,370 

H 

GreaTM>.Aahlin. 

495 

Green   b.  Biddle, 

334,335 

r.  Denni., 

977 

Haggerty  a.  Palmer, 

49B.539 

B.  Farmer, 

634 

HaiUe  •.  Smilb, 

549 

».  Hem, 

EU3 

Haine.  e.  Jeffel, 

914 

8.  Mowry, 

407 

413 

,.  Milter, 

633 

*.  N,  J.  Steam  Company.  598, 

e.  Rutheifonh,  280.  309, 303 

599.609 

459 

Haley  b.  Buiniater, 

191 

B.  Tunalall, 

497 

1-a.  Taylor, 

965 

B.  Winter, 

331 

Hall  a.  FuUet. 

230 

304 

195 

GreenLw  e.  Greenlaw, 

133 

B.  Hardy, 

169 

479 

^LiltleV 

433 

GrMinly  b.  Berlleit, 

621630 

o.  Savage, 

153 

Greeawood'a  Case, 

S5 

a.  Smilb. 

633 

Qall'a  Caae. 

340 

13.  407. 

Hallell  B.  Hare. 

435 

458 

Hailowall  a.  Saw, 

431 

HalMy  >.  Grant. 

475 

B.  Tiber, 

167 

a.  Whitney.      533 

534,535 

Gregg  «.WeIla, 

463 

Hamblelt  «.  Hambleit, 

940 

—  B.  Thompwn, 

953 

Hambly  a.  Trott, 

416 

Gregory   ».  P»ui, 

156,  157 

Hombroko  a.  Simmena, 

445 

B.  FerkinE, 

596 

Hamilton  a.  Biabop. 

163 

B.  Pierce.  ■ 

157 

B.D.Tii 

636 

B.  Btryker. 

591 

B.  Dutch  E.  Ind. 

Co..     120 

Greville  e.  Atkins, 

467 

B.  Ruaaell, 

440.  531 

473.  476 

B.  Smith  Sl  Dana,        329 

369 

Hamlin  e.  Stevenaon. 

630 

Griffin  v.  Taylor, 

169 

494,  495 

B.  Grabam, 

9B9 

a.  Allen, 

477 

173 

Hamplin  a.  Speckenagle, 

630 

Griffiib  V.  Griffith, 

163.423 

Hancock  o.  Pod  more, 

416 

499.  549 

Hand  e.  Haffman. 

556 

Giiggar.  Dodge. 

353 

Hanford  a.  Artcher, 

599.530 

GngnioD  o.  Grigaion, 
GrindlevB.  Barker, 
GrinDelIti.Cnok,           59- 

139 

Hanover  a.  Tumor, 

108 

633 

Hanson  a.  Armiuge, 

503 

2,593.635 

a-Bnckner, 

449 

Griawold  b.  Waddiogtoii, 

467 

B.  M«7er,493. 494. 496.  Sift 

TABLE    or    CASBS. 


HiDUQ  0.  Roberdeio, 

536 

519 

Huu  p.  8«mler, 

87 

UtMung*  o.  B^dwii), 

533 

Htrduni  •.  Bttinn, 

536 

-^  Doagl«^ 

353 

Hinlin  >.  Goodletl, 

340 

4T9.630 

Huding  «.  Allen, 

110 

Huwall  j>.  HDDt, 

496.543 

..AldBD, 

100 

Hxchv.  City  Bank  of  N.O 

394 

..Goodtell, 

340 

HalcheU  r.  Odorn, 

465 

HirdnuB  •.  Wilcock, 

335 

H.tcber  «.  MoMoriDo, 

460 

HtTiT  p.  Fairbuika, 

631 

Halchetl  ».  Beddeir, 

15S 

Htm  •.  aonon. 

346 

530 

Hufcrd  ..  MoTTB, 

93 

1.  Rlchardaon, 

533.  534 

H>riLii>.«.C<»lw^, 

163 

Hayiland  t.  Bloom, 

135.  140 

Haihu  ..  RMd, 

174 

H.UM  e.  JnduD, 

550 

'J3l 

llawkei  j>.  SaDDdera, 

465 

500.546 

Hawkina  v.  Blewitt, 

439.447 

^  t  McLeUud, 

105 

B.  BoSmtn, 

GOl 

HMmony  r.  Wiig«r, 

«B0 

r.  Obrn, 

138 

Htii>er«.AIannder, 

489 

H>wlej  &,  King  e.  Jamee, 

330 

Hiinero.  Owen, 

34a  363 

593 

631 

Harcraft  0.  Crei^, 

489 

1..  Utile,            635 

.644  646 

Haydeno-M.  T.Ca, 

391 

HiniiwtaD  V.  HeShue, 

609 

UaydoD  >.  Gould, 

87 

..  Stmwn, 

474 

466 

H.iri..,Bf.br. 

359 

Uiyee  v.  Waiu, 

76 

..BBder, 

305 

..  Cabol, 

480 

».Hick», 

85.245 

Haari  r.  Tmadwall, 

615.644 

ftpKkwood, 

587.596 

Haul  e.  DHDbam, 

539 

>.StDith, 

496,497 

Haileharal  c.  Kaan, 

460 

R  Samner, 

535 

Head  e.  Head, 

311 

e.  Toainin, 

345 

Head  &.  AmorT  b.  Pro.  Ina 

Co.,  399 

Hnriwi.'.  Cue, 

644 

Heane  o.  Kogera, 

483 

«.Bmw«)1, 

«3 

Heard  e.  Stanford,         135.  144. 145^ 

..LeiDo,.,' 

453 

Heath,  fjcMTK, 
Hebron  e-Colchealet, 

395 

■ ..  Bdwirdi, 

459 

5» 

e-Viioa, 

439 

Hedge*  >.Kiker, 

330 

Hwrboa  v.  Slenr, 

407. 419 

Helm  e.  Wilaon, 

609 

..SimJ, 

463 

HeniphiU  ..  Chenie, 

605 

480 

Hut  V.  Gednar, 

539 

Bench  e.  Metier, 

416 

».  T«Hin«l8e. 

489 

496 

v.t«aEjA, 

365.583 

..  Vfti^u 

479.480 

lean^ 

339' 

Htrlfoid  V.  JODM, 

480 
636 

353,354 
460 

Hendricka  n.  Franklin, 

..  HUrtiDgly, 

645 

a.  Robimon.  443. 53%  583 

HkriBie-BinkofE., 

230 

Hennen  v.  Monroe, 

60» 

Hmh  «.  GibbM. 

401 

B.  Hennen, 

433 

Banlelon  r.  Jickeon, 

467 

Henriquea'  Cue, 

385 

lUrtler  1%  Htirle, 

163 

Henry  o.  Adey, 

131 

H«ntn«o  V.  Dowdel, 

137 

V.  Goldner, 

1S5 

Hwlop  ».  Hoare, 

568 

HBu,loo'a  Caae, 

409> 

BinwaU  e.  Jew«tc, 

359 

Hepburn  o.  Dunlop, 

4B7 

Hamtd  College  v.  Oon, 

431 

Henahav  v.  Robina, 

479 

Harder  e.  Atchbeld, 

461 

Herherl'a  (Sir  Wm.)  Caae, 

399 

49B 

Herlakanden'a  Caae, 

343 

^Rich.rd.,432, 433, 434.458 

Hern  e.  Nicholi, 

631 

V,  Tamer, 

630 

Herri  n  o.  Eaton, 

351 

».  Yonng, 

485 

«.  Bullera, 

SIO 

Htrwtwd  V.  Smith, 

334 

Heraey  v.  Veawe, 

383 

..Aetley, 

23 

Htriell  r.  Bogtrt,            , 

I  11  lOTl 

TABI.B   or   OUBS. 


HMkelhcGowiog, 

211 

Holbrook  B.  Hrda, 

MS 

Hmh  d.  SlsvBnioii, 

379 

Hoicomb  B.  Phalp., 

433.434 

HMMr  >.  BUck, 

442 

Ualfard  B.  BUtcbTord, 

466 

Hswiu«.Prim>. 

SU5 

Holdridge  >.  Ullleapie, 

3S1 

Hsr"  >.  Bur«ar. 

178. 4a; 

Holbrook  B.  WaietB, 

4IU 

HibbtiwhiUB.  McMoriac, 

466 

Holi.ml,3irTh.B.Bonia, 

379 

Hicki  ■.  Brown, 

459 

«.P«ck, 

28? 

».  BurhiDi, 

466 

4iS 

^To-QofL., 

393.395 

601.  »6 

».  Wbilmow, 

540 

HolliBler  B.  NowUn, 

601.608 

Hight «.  RipUr. 

51] 

Holtnan  v.  Johniton, 

467 

HUl^Aller 

365 

B.  Perrj-, 

17» 

—  r.Bocli.n.1.. 

saa 

HolmM  V.  Bogg, 

238.340 

>.  Ch.p>iL>n, 

445 

53t 

•.  Good, 

B.  Dritlg, 

4IS 

B.Gr»r, 

483 

(>.Holii>aa. 

135 

—  >  TfaompWD,          367 

370.  373 

B.  John.™., 

467 

—  «.W««, 

1S8 

s.  RB[DBan,]I9.  405.407.  439 

Hill.  «.  B<inni>[». 

474 

D.  Treoipier, 

343.346 

138 

tx  parte. 

396 

Hime  >.  Di]s, 

381 

HolatB.Poro[ial. 

547 

Hinde  t.  ChiiDbBrUin, 

468 

Holt  B.  Brian, 

146 

■•  Longworth, 

441,443 

o.  Ward, 

336 

B.  WhilebooBe,    499.503.540 

B.  Ward  ClarenciSM, 

78 

Hiadterti.  HarquiBofW., 

147 

Holyoke  B.  HukiM. 

337 

176 

Homer  .  HoUenbeck, 

464 

Hinda,  E.UU  of, 

135 

B.  Sbfllum, 

364 

463 

B.  Ba«rn, 

26 

510 

—  B.  Tburing, 

341 

Hiiilon  ■.  EKbbln, 

608 

Hone  V.  Van  Schaick, 

353 

Hi«CM  »,  Greenwood, 

639 

HotmorB.  Morton, 

138,139 

Hiicbooek  «.  Fitch  &.  AikiD 

131 

Honymtn  b.  CampboU, 

87 

V.  Giddiog., 

469 

Hooe  B.  Oiley. 

614 

Hoadlr  g.  HuLune, 

477 

Hooftmith  B.  Cope, 

539 

Hoir  V.  Hoar, 

101 

HookMB.UiicaT.  Co., 

907 

Hoars  n.  Parkar, 

585 

Hnoptir  B.  Goodwin. 

439 

H(d.b.  e.  Fogs. 

358 

Hopliina  B.  Uopkina, 

108 

B.  Norton, 

483 

B.  Lacotiture, 

631 

Hobhouae'*  Cane, 

30 

B.  MehallT, 

631 

Hoby  n.  Built, 

G4l 

H<H>kii>a  B.  Grazebiook, 

480 

Hockly  D.  Btoiock, 

231 

Hopkitk  B.  Randolph, 

441 

Hodga  r.  Dumlbrd, 

617 

Hombeck  b.  Weatbrook, 

379 

B.  Hawkina, 

331 

379 

..Morgnn. 

395 

Homer  b.  Liddiard, 

SU 

UodgBOD  >.  White, 

416 

B.  Grmvea, 

467 

Hodgion  p.  Dexler, 

633 

B.  Homer. 

89 

r.  Labratt, 

SU4 

Homketh  s.  Bur, 

SOS 

B.  Utt. 

541 

138 

640 

Horry  ..  Glover, 

353 

~».To^le, 

46B 

Horaler  b.  Riuh, 

614 

HodadoDB-Copeland, 

306 

Horun  b.  Gibwm, 

916 

Hoffmati  B.  Fill, 

530 

Hoitck  B.  We.ver, 

334 

B.Carow, 

334 

Hoaford  b.  Nicfaoll, 

461 

Hopin  «.  Short, 

633 

Hoakina  b.  Miller. 

135 

Hoggarl  V.  Colti, 

568 

Hoamer  b.  Beeb«, 

633 

Hoggina  B.  Beecrafi, 

480 

Hoatler*.  Cue, 

649 

H«l  B.  Undsrhill, 

239 

453 

13 

Hough  B.  ETana, 

483 

510 

r.Ricb«rd»o, 

484 

>.  Baker, 

531 

Houghton  B.  Matthews, 

m^tM 

Ciooglc 


TAB&>  or  ekSB*. 


HoaJditeb  b.  Doocial, 
HooliMon  9.  Smjth, 
Hdom  e.  HoDM, 
BoBMhiU  a.  NelbiMi, 

H(MM  Ik  SchMIIWT  LeiiDgtOD, 

BinMoa  *.  Moore, 
Bow  a.  PbIdiw, 

w.  Earl  of  Dtnmoulh, 

Hawaii  V.  Davis, 

Bovanf ■  Cue, 

H«ward  >.  Baillig, 

a.OwUe, 

a.  Ho-y, 

a.  HowaMf , 

a.  Minor,  Sff 

a.  MqEu,  13 

a.  WilliHM,  44 

B*«««.  EariofD., 

a.  W«id, 

HavcU  a.  EUioU, 


BneUea.  Wre, 

HadloMOiM'i  Cass, 
Badmll  a.  TcbkIbU, 

a.  Wilder,  < 

Badaan  a.  Granni, 

a.  Wadiworth, 

«  Badw>D  &  D.  Canal  Co.,  a.  f 
*  E.  R.  R.  Co., 
HoBbiaa  a,  Boalnoii, 
Hngera.  Hngcr, 
Bogbeia.  Comrlins, 

o.  Edwarda, 

■        a.  HannaoD, 

«.  Hughes, 

a.  Smith, 

Ball  a.  Connotly. 
Hullata.  King  of  Spun, 
Hdlme  R  Tenant,  I 

Hnma  a.  Wyayati, 
Bnmbte  a.  Miichell, 
Hampfarey  v,  M'CleniebaD, 

, . a.  Doufl™, 

Hnndter  a.  Webb, 
Ban  I  a.  Da  Bliqnlare, 

a.  Hamilton, 

a  Enriii,  S 

a.  Peike, 


a.  StIIi, 

a.  Waraicke, 

HaoWT  a.  Fairfax, 


iBanlar  a  Hsn>t>, 

19t 

.L  P««. 

as 

*  TalbM, 

493 

..Jamason, 

6S1 

Hnrd.  Maitar  <rf, 

409 

Hnrd  a.  Watl. 

5T4.S89 

Hnirya.  ManjlM, 

54S 

Hum  a.  Beacb, 

447 

Hannj  v.  Thornun, 

497 

487 

a.  Tindall, 

45S 

Hulh  a.  Bank  U.  B., 

407.441 

Hyatt  e.  Boyla, 

479 

Hjd«a.HLll, 

51 

a.  Parr.Il, 

359 

a.8iona. 

350 

a.  Trenl.  N«».  Co., 

603. 604 

».  Wolf, 

611 

Hylton  B.  Bf own. 

335 

..HjltOD, 

Hyalopa-Ctarka, 

634 

I 

Ilehesiar,(Esrlon»]Mr< 

(.       395 

Imlay  v.  Ellefson, 

134 

Imrty  a.  Magnar, 

519 

IncorpomMd  Societj  ».  Riebards,  287 

In^ia  a.  Sailor'.  Snac  Harboor,    42. 

49.S9.Gi.aS8 

409 

IncallaV' Bills. 

601 

lagrabun  a.  Ge;«r, 

407 

a.  Whaelar, 

534 

Ingram  a-  Ingmm, 

6SS 

993 

B.W. 

R.  R.  Co., 

333 

Inman  a.  Fo^r, 

30 

Inwood  a.  Trns, 

930 

Iron.a.B™B!lpie«, 

43B 

Irwin  ..  Morell, 

483 

Isaac  a.  Cturka, 

568 

Iwael  a.  CIsrk, 

601 

Ive  a.  Cbaaur, 

939 

J 

Jack  a.  Martin, 

S3 

J.ckm.i>  a.  MiieMl, 

389.467 

Jackun  a.  Adams, 

70 

iiyGoo^lc 


TABLE    OF    CASES. 


Juksona.  CoTut. 

519 

JowBtt  e.  The  Thanea  Bank, 

-              V.  COTJ, 

219 

JawMDv.  Moalaon, 

V.  CummUM, 

634 

Johiuon..  Baud, 

r.  DewtlM, 

233 

-.Blaadale, 

r.Ett, 

70 

'.Hart. 

r.  FiummmoDs 

54 

".  Wataon, 

556 

"  Johnwn,      100.101 

o.  Gibne, 

149 

"  Hunt, 

r.  Gilchrist, 

153 

;.Lm«, 

e.  Oreen, 

54 

.^MoDonouBh. 

s.  Hammoad, 

285 

e.Pie, 

o.  H«,wbU, 

979,880 

^Pilicr, 

>.  HobhouM, 

170 

r.  Titua, 

«.J.ckMn.' 

56.108.351 

r.  Tompkina, 

— —  ».  Loinu, 

534 

V.  Whitfield, 

B.  Loomw, 

335 

— ».  Yaiea, 

B.  Lunn, 

53. 56,  57 

Johnaloo  e-  Cope, 

T.  McConnell, 

133 

•.Ellia, 

B.  Mren, 

443 

..  Johnion. 

».  P«ok, 

441 

«.  WiUon, 

fcRojew, 

599 

..  StDdei., 

56 

e.  3awird, 

441 

,.  flteiWD, 

S4 

•.  BowdoD, 

..  Todd, 

237 

•■  Borce. 

«.  TolUtt, 

601 

«.  Bright,              479, 480. 

S45 

—  •.  Carter, 

v.  Van  Dunn, 

451 

•.  Cole, 

•-  Walworth, 

403 

•.Oib.it.. 

B.  White, 

41 

'.  Jooea, 

87 

•.  Harable, 

..  Wright, 

S9 

«.  McNlel. 

J«oob..CityofLoui.Tille.          340 

•.  No7, 

Jamui>.Cather»ood, 

459 

•.  Pearie.                     E39. 

0.  Kj-nnier, 

473 

».  Parkina, 

«.  Griffin, 

345 

e.  Randall, 

639 

e.  Sadler, 

».  Show, 

470 

t-.Seiby,               444,445, 

JaquM*.  Hothod.  Epia.  Church,  153. 

•.Smith,                            ' 

164,166 

».  Stevoni. 

Jarmtn  v.  WoUoton. 

516 

".  Tyler, 

Jarria  ».  Rogan, 

577.584 

'.vLh^. 

Jaflarayac.  Small, 

350 

«.  Ward,                      926. 

V.  Jsflersrs, 

466 

a.  WiUiama, 

leaKea  i>.  Ankeny, 

79 

JoSlM  .."ISkok, 

Jandwiae  v.  Blade, 

485 

JeDkime.  Tucker. 

465 

e.  Vatei, 

Jenka  t>.  Coleman. 

599.601 

Joaeph».Ingraham,              519, 

Jeoiier  ».  Aldea, 

194 

Jaaepfaa  e.  Psbrer, 

:^.  Merrill, 

630 

Jourdainec.  LeATTc, 

Jenoingav.  RandaU, 

941 

r.  Mivillo. 

B.Camp. 

509 

Jndd  &  H.  T.  Langdon, 

Jervaiaa  v.  Silk. 

191 

Jiklaon  f .  Biberidn, 

JeaaoD  v.  Collini, 

87 

r.Sturg;^ 

Jeaaop'a  Cau, 

373 

v.Wn,, 

JeweU  V.  Jewell, 

87 

K 

Jaivett  V.  Allor. 

633 

n.  Barnard, 

583 

Kaino.  Dodda, 

p.  Warren, 

503 

Kaneo.Goff,                        330. 

».  Woodward, 

430 

Kftirr.Karr; 

:v  Google 


TABLB    or    CASBS. 


Xarv.DmebewDaP., 

156 

336,937 

491 

K«llr  ».  H«iTWon, 

67 

B.M&roroTBnxAlyn 

990 

1>.  Solan, 

491 

KdloK  «.  Di^ow, 
KdiJlv.  Kelull, 

480 
SMS 

Kferiii.  Froctor, 

540 

K»p..Co«ghtr,,' 

608 

^..wSlbiok, 

679.583 

.      K«u>«dr>.Ro», 

532 

Kouir  e.  UdeU, 

137.140 

KaU«.Hiiddiui>n, 

503 

«.  Sbukwl, 

593 

giTt,*'"-"' 

640 
439 

r.Will.1., 

606 

KmMm  0.  Cole, 

466 

Kailla  E.  BiomMll, 

563 

Enan  v.  Waller, 

W£, 

KibbUwhiUi  T^w\tU, 

436 
113 

Kid  V.  EUwliiuan, 

519 

KilfaT  *   Wibon, 

«7 

Kilbimi «.  Woodvaith, 

109 

Kiklu,lEar1o(;>t>.  Eustace,        463 

Eilham  V.  Wid, 

41.60 

Kimoid  1.  laiehlv. 

478 

KiadiffD.Shav, 

696 

Kiag..  B..d«au. 

475.687 

..Bailey, 

536 

ttfrnrti, 

o.fcrfiom, 

140 
487 

B.HaBUlu>ii, 

487 

fl.Hoare, 

389 

— ..aaie«. 

511 

499 

V.  Riehardi, 

5G7 

TheKinf..A»er7, 

313 

>.  Bi«iliaw, 

300 

..TBTiuior 

Ene- 

land, 

^    990 

.: «.Bb»ud, 

633 

..  BdiiBger, 

393 

RBi.lM?ofEly 

303 

i..B«.wli, 

S93 

e.Bmktt, 

19 

D.  CitT  af  London,  VIS.  310 

o.CUngw. 

1T9 

ftCWlOD, 

176 

..Cook,' 

300 

..Cornfartli, 

315 

r.  Corporation  of  Bed- 

fefdLerel, 

646 

t.DankU, 

370 

194 

;:&. 

371 

3TO 

e.  Oreenhill, 

194 

..Hay, 

434 

i*ecpaol,  300 


The  Kinc  B.  InhalNtantaof  Amw- 
by,  963 

of  AU  Sainu,  179 
ofBov,  963 

of  Bnunplon,  81 
of  Cromsfbid,  363 
of  Diuon,  349 

of  Hgdom,  314 

of  Oakley,  338 

of  Otley,  343 

of  Stoekland,       365 

■ V.  Liale,  295 

o.  LiMer,  3TO 

V.  Londontboipe,  343 

p.  Luffe.  311 

o.  Lyme  Segi 

r.  MayorTn 

..Miller, 

B.  Patteon,  398 

t.  Paamore,  295.  309 

V.  Peck,  S66 

V.  Pierwn,  2M 

B.  Property  Derelict,      367 

..  Richaidaoo,  397 

B.  Soper,  215 

v.  Btockland,  87 

P.  Thorp,  219 

».  Villa™,  331 

*.  Watson,  532.  534 

..  Weatwood,  394 

V.  Wheder.  367 

..  Whitwetl,  314 

(&  3oe  further  under  R.  lit.  fl*c.l 
Tbc  Eing'i  Pnn>eatlve  ..  Salt- 
petre, 339 
Kuibch  ..  Craic,  543.  638 
Kiniuurd  v.  I«r3  Dean,  486 
Kinalay  B.  Hall,  339 
KintgCT'a  Eitata,  135 
Kip  ..  Bank  of  New- York,  400.  6S3 
Kiik  ..  Novill,  296 
Kirk,  Georga,  wuMtr  ef,  33 
tUrkiDan  c.  Kiilman,                   137 

..  8baiircro«»,  593.637 

Kiricpaniek  b.  Stainer,  630,  631 

Kirton  ..  Elliou,  340 

Kirwan  v.  iMaat,  346 

Kittredge  ..  Woods,  346 

KiiobaD  V.  Lu,  341 

Kino,  Case  of,  391 

Kline..  Bebee,  336.938 

p.  L'Amoureux,  339 

Enapp  V.  Lee,  473 

p.  Alvord,  640 

Kneeland  ..  Easley,  IM.  459 

Knigtil,  Case  oC  948 

T.  Cuckford,  511 

..  Duplemis,  54 

..  Knight,  166 

Knistem  v.  Lutheran  Churches,  389 
Knipe  «.  Palmer,  938 


izedtyGOOgk- 


TABLB   OP   eASBSt 


Kdm  v.  Prauolion  Int.  Ca,  i 

Knye  v.  Moors.  S 

Konrigbl*.  BullUo  Com.  Saok,  S 

Korta«.  8apl«, 

Kramer  v.  WUeoz,  I 

Kangler  v.  Kobaiw,  • 

Kymcr  v.  Ba««reK^,  ! 


L«b«nne«.  Morean,  190 
Laconv.  Biegini,  93 
Lafh^e  e.  Morgan,  5M 
LaAon  V.  Junice,  486 
L^and  o.  BamiMlm  S.  Colkge,  S91 
Lacrange  v.  Bairn,  439 
LoEanU  &  B.  tr.  Seiber,  SM 
cOigan,         483. 4M.  466 

493.^7 
(06,509 


Ijaing  a.  FidMoD. 
X.a(iia  V.  Da  Armi 
Lamb  v.  Lalhrop, 
IjMnbnt  V.  Buun, 

— : o.  FrBOcMxHI 

Lamkin  o.  Cra«rot<), 
Lammot  o.  Bowler, 
Latnpteigh  e.  Bratbva: 
LMnourieui  v.  Hewh, 
LanpMt'i  Cu«, 
LancaMei  v.  Dolan, 

11.  M-Br>d<,  «l 

Lance  «.  Cowen,  ?S4 
Lane  «.  CoUon,  693.  GIO.  633, 634 
1..  M'Kbbb,  1H 

7a 


16&,166 


[SOI 


e.  Irontnonger, 

Lanftai  t>.  Sumner, 

Langdon  v.  De  Qroot, 

Laneronl  v.  CuRiminga,  Oil 

Langfiirt  v.  TjW,  493.  49(t 

Lanpoa  c.  Hoehe),  467 

Langworthy  o.  ChBdwkk,    310. 3M 


D.  AuM, 


94.460 


I^aablpy  c.  Hogi 

Lataell  t>.  Read,  Ml 

Lalhrop ».  Com.  Bankof  Sdoto,  983, 


I^  Tour  V.  Teeadale, 
Lnod  V.  Jefferiei, 
Ijivender  u.  Blacltitone, 
Lau'ber  v.  Poinler, 
Langhlln  v,  Ferguaon, 
Laii>att  V.  Lippincott, 
I^wea  V.  Beiinelt, 
Lawrence  v.  Bcaubier, 

V.  Smith, 

)>waOB  V.  Lawion, 


Leach  V.  Cook,  «» 

Lcadbiiter  v.  Farrow,  630 

Leader  s.  Moxbm,  60 

V.  Barrr,  87 

LeedmiQ  v.  Harria,  3M 

Leake  e.  GitefariN,  4K 

Le«kin>i>.CIia*el,  486 

Lean  tt.  ScIiuIe,  IBS 

Le  BrelOD  e.  Nonelwt,  94. 4S9 

V.  Milea,  459 

Le^  V.  Maeataer,  S65 
Lee  r.  Bank  of  England,  433 
u.  Huntoon,  S31 

—  V.  Muggeridge,  465 
o.  Prieaux,  .       169 

—  V.  RiKlon,  346 

V.  TilloUon,  13 

Leedom  v.  Pfailipa,  497 
Lad*  V.  Wright,  499 
Legard  e.  Johnaon,  ITS 
Leggctt  D.  DaboN,  GS 
V.  M.  J.  Hnnnfaetiurine  ft 

B.  Co.,  993. 300 

Le  Grew  v.  Cooke,  509 
'-■^  -'^"  ■••eCo.r.LehighCBnel 


Lehii 


(EarloQ  cWahor,        ! 

Lenpriare  v.  PaaJey,  G 

Leiioi  V.  Uowland,  41 

Leni  V.  Paddfoid,  4( 

Lenlillon  v.  MoSal,  51 

Leoaardf.  Baker,  Gt 

Le  Roy  e.  Crowniiulueld,  393,  4E 
459.41 

Lraaee  of  Daria  v.  Povdl,  3! 

Leiter  v.  Graham,  41 

LcTerick  e.  Meigs,  699.  S 

Uxi  V.  M'Cartoe,  I 
Levy  K.  Milne, 

V.  Wallia,  K 

Leward  c.  BaHly,  9l 

Lewis  V.  Brooks,  4: 

.'.Lee,     '  1! 

D.  M'Lwaote,  41 

e.  Marling:,  '' 

«.  Owen,  3! 

V.  Price,  '  4^ 

e.  Waher,  ! 

^  —  fl.  WiiaoB,  * 

Libhin  «.  Wood,  SI 

Libbey  c.  Hodgdon,  91 

Lirkbarmw  i>.  MoMHI,  fr 

LidJerdale  v.  Robuiaon,  4 

Liffoni'i  Caae,  ^ 
Life  ft  F.  Ins.  Co.  •.  H.  F.  Ina. 
Co., 


Google 


TABI.B    OF    CA9B8. 


>.  De«borough, 
Liodo  V.  Beliuria, 
LippencoU  t>.  Barker, 
LinM  V.  ReaTB, 
Liiur's  Com, 
LulCT  c.  LoUey, 
Lkbiow  V.  KbtciuiusIi, 
Utt  e.  Cowley, 
IJufe  r.  Maish, 
LiUledale  c.  Loiuda]c, 
iJUkfieU  IT.  Shee, 
LiUlMon  V.  TuUla, 
iJTingKon  e .  Jefieraon , 

V.  Livioeiun, 

V.  Mdnuj, 

V.  V«n  Ineen, 

f  M»aey  oi;) 

liord  V.  Bn««t«r, 

o.  Jewell, 

r.  Tench, 

e.  WiUiuns, 


».  Edwr, 

Iiockiidge  v.  Lockridge, 
Lockwood  V.  Ewer, 

r.  Barnes, 

fl,  S«UeT, 

Lodger.  Pbelpa, 
Loeaehmui  o.  Hachin, 
Logan  «.  liMdaeo, 


174 

LoUv'tCMC,  110.111 

Lrombard  v.  Rii»le8,  336 

Loodm,  (City  of)  Cue,  313 

V.  Tanacn,  312 

r.  Water  Woilu  v.  Bai- 

W.  391 

LondosdecTV  v.  Cbaiter,  B7. 90 

lingv.ColbiirD,  613,614.633 

v.Noncm,  330 

>.  Hofab,  413 

LancUMidB.B.,(Muiero()    396 


408.594 


p.  Bend, 
Brie  Walc 


LotUuiv.Hen 
LoTdl  *.  Weatwood, ' 
Lonrinc  •JLonriiu:, 

VotT.IL 


Chap.      , 

Loud  ».  Jeffries,  5 
Low  r.  Com'n  of  Pilotage, 

Lowe  I.  Booth,  6 
Lowelt  r.  I^wU,            367.  369.  3 

Lowry  v.  Bounlieu,  4 

r.Hall,  i 

T,  Hourton,  1 

1.  Lumbenaen's  Bank,  1 

V.  Tieman,  i  1 

Lucas  V.  Donien,  G 

■  —   ■  V.  WauoD,  3 
LudlowR  r.  Bowne  &  Eddy,  499.  S 

V.  Dale,  1 

Lacy  V.  Bundy,  4 

Luna  V.  Thomtoa,  5 

LuDafbrdti.  CoquiUon,  S 


Lyde  v. 


Rusaelj, 

Barnard, 
Lyla  n.  Ducomb, 
Lyman  v.  U.  S.  Ina.  Co., 
Lynch  v.  Claike, 

Lynn  v.  Cbaiera, 
Lyneey  v.  Selby, 
Lyon  V.  RichinDiid, 
Lyons;!'.  Blenkin, 

M 

Mbsuib  v.  Hendenon, 
Maberly  «.  Tuiton, 
Macaniber  v.  Parkwr, 
Macbealb  t>.  Haldimand, 
MacdonaU'a  Case, 
Mackey  v.  Brownfield, 
Mackie  V.  Cainu, 
Maeklin  v.  Richaidaon, 
MMombei  v.  Pericer, 
Mactiei  v.  Frith, 
McAdavv.  Walker, 
McAlliaieT  v.  Hoffman, 

V.  Marahall, 

t).  Read, 

Seara, 
V.  Sea  forth, 
McBiidec.  McLelland, 
MeCall  V.  Bryan  M.  Co., 
H'Call,  Peter,  Cam  of, 
HcCartaen.  Teller, 
McCarthy  v.  De  Caii, 
McCleUand'i  Cose, 
McClure  v.  Hammond, 
McCobb  V.  Bicbankon, 
McComb  V.  Davkt,      SSS. 
V.  W™  ■ 


i.Hcl 


ngbt, 
cKmnan, 


iiyGoo^lc 


ZZXIV 


T4LBUI   OF   OABBB. 


MdCoj  V.  Huftnu,  % 
•  UcCready  v,  OuardiuiB  of  the 

Poor,  fi 

UcCracry  g.  BomcrriUc,  1 

McCrillii  v.  Bow,  !£ 
MeCuon  ads.  Ludlum, 
UcCnlloch  V.  Eag^e  F.  Iiu.  Co.,  4' 

f.  HuichiDMn,  51 

— —  V.  Young,  I- 

UcCallmn  v.  Bmith,  H 

HcCuuJwii  t.  McGabar,  147.  I' 

McDaniel  v.Hugbet,  1 

UcDonald  v.  Hew«u,  41 

B.  Simpaon,  61 

McDonnell  o.  Pendergruc,  4 

McDoaoeh  v.  Tngn,  V 

MeDowlr.Cherlea,  V. 

McDowk'i  Cue,  194.  9i 

McElhatUn  v.  Howell,  1' 
MeElror's  Case, 

M^lweec.  SuUon,  4' 

HcFariand  c.  Newman,  4%  41 

MeFerran  v.  Taylor,  41 

HeOahayv.WaUanu,  1' 

UcQehee  n.  Lindiejr,  6 

McOregoi  v.  Eilgore,  & 

McGrew  v.  Browden,  ^ 

McOuira  o.  MalooBy,  1' 
llellTBine  c.  Coi, 

MeKennan  v.  PhiUipt,  163.  1' 

HcKeniie  t>.  Naviua,  631.  ft 

HcKinaey  v.  Neil,  6< 

HcKinnell  v.  Sobiiuon,  41 

McLaren  p.  Pennington,  3l 

McLaoEhlinp.Wait.,  3! 

J,  Oryon,  fl 

McLean  T>.  Dunn,  41 

V.  Walker,  6' 

MeLeei  v.  Hale,  & 

McMano*  c.  Cnckett,  269.  & 

McMeehen  v.  Mansan,  *' 

McMillan  r.  McNeill,  3! 

V.  Vanderlip,  & 

McMinn  v.  Sichmondi,  335, 336.  £ 

McMorria  v.  Simpson,  6! 

McNamara  e.  Dwyer,  4: 

McQointi.  M.  M.Co.,  a 

McNnughlen  v.  Partridge,  K 

McNeil  V.  Colqahoon,  41 

McNeill  ».  Qlae«,  « 

McNellly  v-  Richardeon,  41 

McWhorten  i>.  McMahan,  6I 

Madden  v.  Day,  * 

V.  KemeWT,  ft. 

Madox  V.  Miller,  S: 

Magniacc.  Thompson,  173.  r 

Mapiire  f.  Maguire,  II 

Maheno.  Brown,  *• 

Mainwaring  •.  Leelie,  1' 
Maine  Btege  Co.  e.  Longlay,       8 

Meiiv.  Cllennie,  o^ 

Maitland  v.  GoUney,  '■ 

Makarell  v.  Bachelor,  9 


93B.4E8 


Hale  V.  Roberli, 
Mallack  «.  Gallon, 

Mallan  «.  May,  4bJ 
Mallory  v.  VandenkaydeB,   136.  164 

Malocy  v.  Kennedy,  163 

Malpica  v.  McKown,  603 

Hakby'sCBae,  483 

Manbyp.  Long,  389 

V.  BcoH,       147, 148, 149.  181 

Mancbeuer  v.  Hongh,  1&3 

Manay  r.  KiUoag:b,  S3S 

Mann  v.  Bi'ra.  of  Manu,  566 

u.  Lent,  473 

Manning's  Cue,  3S9 

Manfiekfe.  Blackbume,  343 

Manton  v.  Moore,  601 
Many  v.  Beekmaa  lion  Co.,        St89 

Mapea  r.  Weeka,  » 
Marbury  n.  Brooka,               53S^  633 

Maiden  v.  Babcock,  539 

MarkU  O.Akron,  IS 

Mairiott  V.  HampWa,  491 

Merah  v.  Borne,  667 

e.  Hnnter,          •  331 

v.  Pier,  380 

Mai-abaUv.  BryHC,  f» 

V.  Colktt,  491 

c.  Pack,  4S6 

V.  RuttOD, 

Maraball  v.  Hutchiaop, 

Manton  v.  Baldwin,  tui 

B.  CoLurn,  S33 

Martin  K.Cbandter,  A3 

V.  Dwelly,  16S 

V.  Goble,  448 

c.  Martin,    129. 140, 141.  186 

V.  Milchefl,  169 


160.164 


e.  Morgan, 

V.  Nicolla, 

«.  Payne, 

Maninm.Bankof  A., 
Marljndale  v.  Boolli, 
Martini  c.CoIea, 
Marvin  t.  Bennett, 
Mason  v,  Briees, 

„.  Ha  Je, 

«.  Lickbarrow, 

V,  Thompaon, 

Manie  v.  Watta,  wu 
Maaion  &  Besaon  v.  Mouladier,  318 

Maiuiy  t.  Parker,  165 

Mabron  v.  Buck,  94 

Masterton  v.  Mayor  of  B.,  480 
In  the  Matter  of  John  and  Cbeiry 

Btreeta,  340 

MaMbews  t>.  Huntley,  S6 

V.  Newby.  418 

1..  L.E.,  46S 

———  c-  Davis,  335 

MaUocka  v.  Stearna,  131 

Maulo.  Morray,  *"* 


lao 


593,594 


.Goo^^Ic 


TABLB   of  CASKfi. 


Mtnnd  v.  Mmmamb  Cinnl  Co ,  984 


Mtaty  E.  Talmadcc,  8 

Maving  v.  Todd,  6 

Uawman  e.  T«cz,  3 
Muwell  r.  Dul  mA  CaUefe,  8 
Muton  (Lcswc  ef)  v.  Sawftr,    8 

May  V.  Barrey,  b 

B.Liide,  1 

Maylierry  v.  Shipler,  5 

Maytaav  v.  Borw,  ^ 

B.  Eames,  6 

MayoD.  Archer,  3 

— -  V.  Beotlsy,  4 

MayMafN.Y.  B.LMd,  » 
"  Ladlav  B.  Cbariion,     3! 

r.  Bailey,  9: 

MaynDt  ■■  lUchardMD, 

Haywood  B.  JohnttoB,  I' 

Mud  B.  Degolyei,  i 

B.  Heihit,  134. 4 

Matdc  B.  Smiili,  i 

a.  Fhillipa,  S 

■•chaniea'  Bank  «.  Maretianta' 

Bank,  e; 

Med,  tbi  Slave,  S 

Hedbury  b.  Hopkiai,  4 

. e-Wapona,  3 

Madiaa  a.  Sm^bwD,  479. 4 

IHedomick  Bank  a.  Coilia,  5 
Midway  a.  Nsadhain, 

Mteker  a.  Wilaon,  S 

Maiklajohn  a.  Yoang,  S 

MellWl  V.  Motlaaaz,  4 

KeUa  B.  Silibce,  » 

MeDeune  a.  Atbawci,  S 

Merceia  v.  The  P«apl«,  178.  1! 

Mercer  a.  Beala,  4 

Merchant*'  Bank  s.Cook,  3 

Meredith  a.  Wynn,  I' 

Merea  b,  Aaaell.  5 

Merrick'a  Eitaie,  389.  4 

Merritt  v.  JohnMiD,  354.  3 

Mairy  a.  Orean,  3. 

Meniier  a.  Cooper,  G 

Necaaeraaa  e.  Kortoa,  3 

Meaerre  a.  Dyet,  4 

Meaner  a.  Suffolk  Bank,  3 

MeBsiere  s.  Amery,  6 

Mcwon  a.  Boiel,  4 

Melcaire  a.  Shaw,  1 
Meihodiai  Chareb  a.  Benungion,  3 

Middlebrook  a.  Corwin,  3 

e.8prniBfieldF.Iiia.Co.4 

Hiddlecome  a.  Martow,  I 

Hiddteton  a.  Fowler,  t 

t>.  Dodwell,  4 

Hlea  a.  Boyden,  3 

a.  Cattle,  < 

— — —  a.  JiAoMea,  6 


Mile*  B.  WUIiama, 
Mil  ford  B.  Woreealer, 
Millar,  Matter  of, 
Milter,  Eatate  of, 
M.aer  a.  Adait, 

B,  Dennia, 

a.  Qasion, 

a.  Hichoud, 

B.  Miller, 

a.  Plnmh, 

B.  Staacklaford, 

,   V.  T^lor, 

Milligan  a.  Co<Ae, 

Millon  V.  Saliibury, 
;    MilLiB.  BaU, 

-  B.  Duncan, 

-  a.  Ormfaam, 

-  B.  Hallock, 

-  B.  Hunt, 

-  B.  Moiria, 

]   Miloe  B.  Moreton, 

-n.  Milne, 
\   Mifner  a.  Lord  Harewood, 
g.  Duncan, 
B.  Forreater, 
Mingua  a.  Prichet, 
■■■       B.  Micbie, 
cr«.  Mawer, 
m  B.  aaytnour, 
Miicheli,  Mailer  of, 

—  V.  Beal, 

—  b!  Hughe^, 

—  B.  Kingman, 

—  a.  McMillan, 

—  a.  Merrlt], 

—  V.  Reynoldt, 
MitTord  a.  Miifoid, 

Mix  e.  Mix,  99, 

E.  Howarlh, 
e.  Buchanan, 
Moffill  B.  McDowall, 

-  B.  SlroDR, 
Mohawk  Bank  a.  Burrowa, 
■iefB.EIy, 
le  V.  Twialeton, 
Montague  a.  Benedict, 
Montgomery  a.  Bveleiah, 

a.  Tilley, 

Men  Ira  pie  a.  Martin, 
Moody  a.  Fiake, 

B.  Walker, 

Mogg  a.  Baker, 

Moon  V.  Plate ur, 

Moor  a.  Barkham, 

'    B.  Rycanlt, 


;» Google 


TABLB    OF    CABBa. 


Moor  B.  W.m. 

389 

403.407 

MooT«  o.  Colliu, 

533 

MuMMB-PotoSuicCoIr 

307 

' r.  Derail. 

431 

Monro.,  Caa.  of. 

431 

».  Ellis. 

las 

B.  Gardner, 

489 

r.Ei™.ofMoorB, 

296 

Mimn  B.  Comm.  Co., 

4SS,630 

».  Fo«. 

510 

Morphy  B.  Murphy, 

94 

..  FmenKD, 

163 

e.  Suton, 

609 

B.  Moore, 

388 

ix  parte. 

396 

«.  RobiMon, 

568 

Murray  b.  Bailee, 

163 

&,  N.  B.  Lmtun, 

474 

.Caa.  of. 

30.435 

101 

V.  The  Charming;  Belaey, 

More  V.  Freomsn, 

163 

47.50 

Morohead  «.  Hum, 

539 

..EUitton, 

379 

Mores  B.  Conhim, 

578,579 

B.  Gouvemeni, 

335 

MorgiD  V.  Btam, 
,.  Morg«n, 

166 
339 

».  Ri™,                    535,  536 

470. 473 

605 

B  Slell, 

644 

MoMll  B,  Cooke, 

510 

Horiti  B.  GuDfaMt, 

316 

MyerBB.  Harvey, 

533 

MorloT  0.  Hbt, 

541 

B-Wad^ 

930 

lB.WnW 

138 

633 

Morrell  v.  DIr^bt, 

337,433 

V.  JohniwD, 

N 

Morrill  V.  WalliM, 

485 

Nancy  b.  Eollod^, 

536 

Morra  B.  Bank  of  £., 

418 

B.  SneU, 

353 

V.  BrBoaon, 

371 

Napier  B.  Effioi^am, 

345 

B.  Clouby, 

635 

'!^::;!S' 

463 

B.Edo./ 

463 

639 

f.Hwrii. 

379 

Ifaahrille  Bank  b.  Oetway 

396 

369 

Niahaa  o.  Gilea, 

549 

e,  KsUey, 

379 

National  Bank  St.  Chwlea 

B.  Da. 

».  Marti. 

147 

Bernalei, 

385 

B.  SttphenKll, 

■        169 

Naylor  v.  Collingo, 

343 

Morronjh  V.  Comjni, 

35G 

B.  Doonie, 

546 

Morrow  v.  Williuni, 

3S3 

B.  MangioB, 

634.643 

Moree  r-  Sluo,                595 

.599.603 

NealB.Iryiiig, 

615 

V.  Wolton, 

194 

NstJe  v.  Cottingham  &,  H 

405 

__-*B.  Mortimer, 

353,354 

Neate  e.  Bail, 

514 

101.  176 

Nedby  p.  Nedby. 

165 

V.  MoCmllan, 

469 

Neold  B.  Neeld, 

136 

Mortimore «-.  Wri^, 

193 

Neil  B.  Cherea, 

495 

Morton  V.  Bun, 

465 

Neltn  B.  Clark, 

488 

933 

NelBoa,The 

468 

B.  NMtii, 

609 

NsUon  B.  Allsn  &.  Harrii, 

336 

y.Jon-, 

418 

B.  Blight, 

533 

B.  Mead,            479 

,480,481 

616 

MothlMd  B.  Wif»n»n, 

434 

B.  Pbwell, 

631 

Motley  V.  Bird, 

351 

NedMl,«par(., 

640 

:i».Downm«n. 

3T4 

Nevilt  e.  Bank  of  Port  Gibaoti,    307 

Mott  V.  Hieka, 

291 

Neroe  B.  Sootl. 

173,466 

t.MoNoil, 

535 

NewIMIle  e.  TboBHon, 

163 

Moiue'a  C«, 

339.604 

New  «.  Swain, 

493 

MoosOD  e.  Gray, 

549 

169 

Moaya  v.  Utkt, 

468 

New  Caalle  M.  C.  ■>.  Rod  River 

Mowrey  t>.  Walsh, 

914 

R.R.CO., 

G31 

Mower  t.  UicMter, 

390 

NowbyB.WUt.hire, 

365 

Macklow  B.  Marulei, 
Madfo  B.  CommPa,  ic, 

4ES.504 

Newball  B.  Dunlap, 

630 

307 

N ewkall  B.  Va»a<,       541 

543,544 

MiU^t.  Scbeoek, 

533 

N«wlMd».P»jnit«, 

169 

D„„.db,Google 


TABLE   OF   CASES. 


Neiriiii 

Nswlior  1.  FmuiB,  294 

N.  0.  Coog.  Church  n.  HendanoQ, 

467 
Nawport  B.  Cook,  191 

Newmn  &  Thotnlon,  543.  550 

Newna  b.  Axon,  594 

B.  Bnfiailaw,  492 

Nswlon  a.  R«id,  165.  170 

New  Yoil  Corpantion  t.  CoalM,  340 

Flie  IiM.  Co.  o,  EloT, 

385.399 

39*9 

Lombard  Ajnociation,  280 

Nibball  >.  WbiM,  575 

Nicblu  ■.  Adwn*,  444 

Nicbdu  s.  Whitinr,  509 

^icholk  e.  Nichoih,  453 

Nichoti  V.  Chapmui,  646 

p.  PiOmsr,  ]  78 

B.  RdjkIm,  377 

Nieholwn  B.  Chipmu,         356.  G36 

^ B.  MoUBMy,  S33 

B.  WaiM,  607 

NiekanoB  b.  Howord,  364 

NiekaoD  B.  BrohMn,  GI5 

Nlcoll,  MatiM  of,  036 

».  MnmrMd,  532,  533 

Nielt  B.  Motler,  45i 

NiAal  n.  Stoirart,  432 

Nil  &  OtiTo,  547 

Nllon  ■.  NIniD,  4Q8 

Nablaa.AduiH,  497 

-•.Snitb,  438,439 

Noland  b.  Duika,  359 
Ndin  B.  Haror  &e.  of  FranUiD,  340 
Nanmn  b.  KbM,  340 
Nonii  V.  Haningwaj,  169 
B.  Mnmfiml,              407,  429 

49! 

333 


North  B.  Tarnei,  j 

Noith  Anerieui  Co«l  Co.B.  Dyetl, 

North  R,  Idi.  Co.  b.  LawieDoe,    it 

— F.  Ina.  Co,  B,  Ely,         2! 

Buik  B.  AjFDiar,  6! 

Northar  A.  Lewia  b.  Fiald,  543.  5 
North-Hampton  Bank  e.  PopooD,6 
Norton  B.  Cook,  31 

B.  Maiden,  41 

B-Torriil,  II 

Natl  B.  Hilt,  4' 

Ndum  b.  Stale  of  Gaorpa,  3- 

NiWBB  B.  Craif,  161.  r 


Oadea  b.  Woodward,  647 
Oakry  b.  Rnnall,  600 
Oakley  b.  Boonnao,  477 
Ocean  Inn.  Co.  t.  Folley,  366 
.B.  Portamouth  R.  R., 

131 
Ockenden,  ezporif,  584 

O'Conner  b.  Fontar,  480 

B.  Warner,  635 

O'Daniel  b.  Crawford,  443 

O'Donarhua  e.  McGovam,  S3 

Odio.'nie,  Caaeof,  .^65 

Odiome  b.  AmeibnrT  Nail  F^      373 

B.WiBkloy,  371 

Ogden  B.  G[llia|tam,  40T 

0.  Banden,        39a  393.  408 

Ogilvie  AFoliambe,  S11 

OvIaDderc.  Bailon,  149 

ordJield  B,  Round,  475 

B.  Townea,        406,  407.  439 

OJmUeadB.  Beale,  509 

Ooeida  Man.  Soc.  B.  Lawrence, 

481.  486 
Oppeoheim  v.  Rnanll,  541.  547. 

S50.  637 
Orango  Bank  b.  Brown,  599.  601 
Ordinary  b.  Wherry,  238 

0'OT|[enoj  B.  Droi,  463 

Ormiby  0.  Kendall,  631 

Onnrod  b.  Heath,  478 

Orphan 'Aay  I  am  o.  M'Cartea,   3B6. 

388 
Ort  B.  Hndgaon,  54.  56 

Oraer  b.  Ho^,  61 

Ory  B.  Winter,  460 

O^m  B.  U.  8.  Bank,  U91 

B.  TuUer,  535 

Oigood  B.  Fraaktin,  477 

B.  Lewia,  479, 480,  481 

V.  Strode,  173 

Otmond  B.  Filiroy,  453 

Oatarhont  b.  Roberta,  389 

Oitmnder  v.  Bnwn,  605 

OUey  B.  Linea,  443 

Otread  B.  Round,  169 

496 


Overman  b.  Clemmona,  46' 

OTetaeeia  of  N,  W.  b.  OTaraeet* 

of  S.  W.,  37: 

■ of  Crown  Point  b.  War- 


Owen  B.  Goooh, 
Oiendale  b.  WethenH, 
Oxaaa*  b.  Delile, 


Dig-izedtyGOOglc 


TAStE   OF   CA0ES. 


p 

Fatum  ..  Magrath,                     599 

Paap  a.  Miiu^,                             433 

Packard  ..  Bordiar, 

609 

Paul,  w  parte  66 
Pawlet,  Town  of,  b.  Clark,           306 

143 

Packwood  v.  Ricbaidton, 

33lj 

PaatoD  a.  Pcpham,                       467 

1B4 

Pafna  a.  Cave,                              637 

Pacat  >.  Ferchard. 

518 

0.  Caller,                           474 

Paine  e.  Ca»a, 

477 

Faabod;  b.  Proceed*  ot  Cotton  Ba«B. 

497 

357 

Palelborp  «.  Furaiah, 

179 

Peacock  a.  Erani-,                47ft.  487 

Wmer  b.  Alliwck, 

433 

B.  Monk,                        171 

».Doney, 

B.  Fletcher, 

596 

44S 

Pearae  a.  Liale,                                 348 

a.  Hand, 

497 

Peaiaalla.Dwight,                       463 

V.  Scott, 

511 

Pearaona.PearaoB,                       439 

. B.  Wakefield, 

143 

a.  Morgan,                     487 

Palmai ».  Staphona, 

416. 418 

a.  Wheeler,                    474 

Panlon  c.  WilUame, 

32 

Paaae  v.  Folger.                            406 

Pardage  ■>.  Cole, 

465 

Peekp.  lUndall,                           404 

Pardee  s.  Draw, 

601 

Peek,  adm.  &.c.  t.  Htibbaid,       507 

PaHiam  v.  Randolph, 

47B 

a.  Neill,                                 601 

Parfa  V.  Stroud, 

340 

p.  Young,                               59 

Pariib  D.  StODB, 

447 

Pockaa.  Majo,  460,461 
PeokhamB.N,  Pariah,                  385 

of  St.  A.  V.  Medra  de 

Breta, 

193 

Peele  b.  Northcote,                           6S4 

Paifce  B.  Eliaaon, 

634 

Pear  v.  Humphrey,                       334 

Parker  v.  Carter, 

464 

Peigne  b.  Sntcliffe,                       941 

r.  Brancker. 

640 

Pierce  a.  New  Orleans  Co.,          296 

o.  nint, 

596 

V.  Partridge,                      384 

p.  DonaJdwB, 

503 

Pall  B.  Bali,                                   436 

..  Foote, 

44S 

PeUscat  V.  Angell,                        467 

B.  Grant, 

490 

Pendrell  a.  Pendrelt,                     310 

r.  M'I«r, 

543 

B.  Nima, 

495 

Pann.  Steam  N.  U.  v.  Hnngerlbrd, 

B.  Procter, 

441 

259 

B.  Smith. 

644 

Pennimin  a.  Hartahorn,               511 

Parkhorat ».  Foater, 

595 

— a.  Smith. 

555 

Peonook  Sl  Belleia  v.  Dialogna,    369 

Parker  a  Emeraon, 

447 

ParkinaDD  «.  I«e, 

47B.  4B1 

La«MD,                                    305 

ParkmaD  a.  Welch, 

441,449 

Paotoo  a.  Robart,                          346 

Parka  B.Hall, 

610 

ParaoDi  c.  Barnard, 

36S 

B.  Parune,             99. 135.  Ua 

Watortown,        279 

Paaloj  B.  Freeman, 
Paaamore  b.  Eldridta, 

489 
53S 

Co.,                   314 

Patehin  u  Pierce, 
PaUnna  b.  EUit, 

B.  Tuah,         M5 

Pattoreon'a  eatate.  Case  of, 
Palman  o.  Vaughan, 
Patten  ,.  BreoDa, 

0.  GuraoT, 

a.  Smith, 

583 

354 

636.638 

431 

-   f^^M                     1« 

..  r™,m,.,              !u 

391 

-  r:™».iij        ifi  10 

391 
489 
635 

T.  R.  Co.,       314 

Patteiahall  a.  Tranter, 
PaltenoD  v.  Gandaaaqui, 
B.  Leavitt, 

4S0 
633 
633 

T.ico.,          314 

a.  Detlin, 

353 

a.Undt,                »I6 

iiyGoo^lc 


TABLE    OF   CASES. 


I,  o.  HeGmmn,  3SG 

-  V.  Mercein,  205.  ITS. 

195.330 

-  *.  MoniB,        STS.  975 

-  <x  rel.  Nickeraoti,  905 

-  r.  Phillipa,  13 

-  V.  BopBrraon  of 

Niann.  973 

-  V.  Rnnlirl,  995 

-  V.  Thrcnp,  896 
-t..  UtieiIiM.Co.    299 

-  r.  EendaU, 


305 


Fhilipi «.  Bory, 


..  Wren, 

PerciTB]  V.  Fhipp*,  380,  361 

Pbmst  v.  MilUn&on,  379,  573 

PSriM  V.  Avdnana,  646 

PM^ini  e.  Bajnton,  351 

PBiTj-B.P6rrj,"  127 

Fmrycleu  o.  Jaooba,  139 

Ferthea  v.  Tondeir,  75 

Felar  •.  BneTtf,  930 

'  P.  Camptan,  510 

e.  Flemiu,  339 

e.  KeadaU,  312 

Prtera  «>.  WeMboronEb,  51Q 

ftit  V.  FbH,  435 

PMtibone  p.  Grnwold,  584 

Pejani  v.  Daria,  195 

P^toe'i  Caaa,  508 

PhcltipUee  D.  Stflai,  533 
Phil»delphia,  MaTor ot.v.  Elliott, 288 

A  Traatan  R.  R  Co., 

340 

274.  37a  300,  301 

V.  Huntat,  190.  405 

PtrilBppi  t.  Goto,  481 

rhiUipa  V.  Allen,  393 

r.  Biatalli,  504 

■■  Earla,  603,  604 

V-  Wickham,  295 

Academy,  Tiaataea  of,  v. 

King,  380. 386 

B.  Hwli,  547 

Phillipa,  tx  parte, 

Phippa,  Cms  of, 

Phippen  o.  Stiokney, 

Pickird  V.  Sean,  twa 

FickaiiDK  v.  Applebv,  510 

V.  Btuik,  621 

V.  Damon,  489 

V.  Fnk,           454.  458.  463 

Pioket  n.  Dowubt,  605 

Ptckford  t>.  Grand  J.  R.  W.  Co.    599 

RckatDok  o.  Lyiuter,  539 

Pieat  e.  SandenoD,  439 
Ffeqnel  e.  Swan,   169.173,174.177 

ndmck  B.  Biahop,  463 

Pidpi  f>.  Pidfs,  105 

-ftdfin  V.  Cnm,  177 


41.60 


Pierce  t.  MeM«nborg,  S< 

B.  Thornley,  i: 

c.  Schenck,  5! 

Piaice  v.  Burnbain,  1' 
Piarponl  &  Lord  b.  Graham,        K 

Fietwia  e.  Foal,  3< 

PiBnona  a.  Hookar,  5' 

Fiiott'a  Caw,  4l 

PifgoLt  B.  Tbompaen,  4< 

Pk>  0.  Hanaon,  ! 

Filmore  v.  Hood,  4i 

Piper  a.  Mauaoj,  5! 

Pipon  V.  Fipon,  67.  405.  4! 

Pitt  e.  Smith,  41 

Pitta  D.  MsD^in,  4; 

B.  Shnbert,  61 

Flantar'a  Bank  b.  Tbe  State,        3: 

Putt  B.  Hibbard,  591.  61 

PleaaanU  b.  FendlelaD,  5( 


r.  Webb,  193 

Plpaonth  D.  Painter,  995 

Poillon  V.  Martin,  483 

Poiadettei  b.  Blackbnni,  286 

Polund  o.GlrD,  315 

Foiiee  Jury  e.  Hampton,  477 

Panieroy  B.  DoDaldson,  599 

Pond  v.  Hakeptiace,  439 

Pool  B.  Wilihaw,  424 

Poola'a  Caae,  343.  346 

Pool  V.  GloTOT,  444 

Poole  B.  Shergold,  475 

B.  Symonda,  568 

Pi^  B.  Curl,  360 

B.  ArmatroDg,  641 

Popkin  V.  FopkiD,  161 

Portaring^ton  v.  Sonlby,  463 

Porter  b.  Heydock,  434 

».  Aakew,  425 

B.  Lane,  641 

».  Toumoy,  352 

e.  Wood.,  509 

Porier'a  Caae,  80.  983 
Porlmore,  (Earl  of,)  e.  Taylor,      475 

PortonoDtb,  (Caant«aa  of,)  b. 

Earl  of  P.,  76 
■          Livery  Co.  b.  Wat- 

»D,  985 

Poaey  b.  Buckner,  403 

Poatao  c.  Poalen,  441 

Pothonier  v.  Damon,  642 

PotioKer  b.  Wighlman,  397 
Potter  v.  Brown,   431.499,460,461 

B.  Chapin,  9S8 

o.  Cowaid,  4S9 

Ponllney  t>.  Walla, 


iiyGoo^lc 


TABLE   OF  CASES. 


4T4 

Ralph  r.  Brown, 

Po»»i,  txparU, 
Pow.1  ..  dkarec, 

439 

931 

B.  Joyce, 

Fowetl  V.  BrOTD, 

35a 

>.  H«Dioa  &  B,  M.  C, 

p.  RiuMll,                 353 

153.346 

B,  Bwaet, 

v.  Mnmy, 

152 

RandlBBon  b.  Murr«;, 

».  M7««; 

605 

Powy>T.M.Drteld, 

345 

RaDD  V.  Hoghe.,                   450 

Prilt  o.  Flower, 

an 

Raouay  v.  Orlean*  Com. 

PranUM  e.  Achoni, 

453 

Ri^ihael  0,  Boetar, 

—  r.  Savue, 

458,453 

Ratcliff  B.  Davb, 

V.  Slack. 

530 

B.  Vance, 

Prenwtt  r.  Flina, 

615 

B.  Walea, 

Price  r.  Bighun, 

163 

e.  Dawhunl, 

130 

r.  Dyckman, 

r.  White, 

163 

Raw  B.  AldaTBOD, 

no 

Rawlina  «.  Taodykei 

Sayfi.  Undsrwood, 

33.348 

B.  Sherwood, 

PriDjIe  t..  WiUen, 

476 

&  Thornton  t.  Bank  of  K. 

Proctor  r.  Froctor, 

100 

Raymond  t.  While. 

p....:rK'' 

467 

Reib  T.  McAlirter, 

59 

Read  V.  Panel, 

Posh  >.  BuMell, 

393 

V.  Frankfort  Bank. 

Fali^oTd  V.  Hnuter, 

191 

PolvenoftikPulTertoft, 

173 

Reading  b.  BUckweU, 

Pordewe-Jkckaan, 

136 

Reakarl  ■>.  Sanford, 

Pordy  ..  The  People, 

3^.  379 

Reave*  o.WatenniD, 

Pulnam  e.  PutDun, 

9a 

Reavia  x.  Rw*i«, 

631 

RecioT  B.  Buckhan, 

e.  Wjtey, 

361 

Redfear  N.  „.  Fetrier, 

431 

Reed  b.  Bachellor, 

Pybui  «.  Smith, 

167.  170 

B.  Beaxly, 

V.  Bladci, 

Q 

0.  Cutcar, 

B.  JawBll, 

QiudriDg  >.  Downwi 

323 

B.  Reed, 

Quutnui  B.  BenooU, 

3fiO 

r.  Wilmot, 

QuMii,  The,  ».  Corpor>tio 

n  of  D.. 

Reedet  ■>.  Anderaon, 

395 

ReoBB  B.  Walera, 

Uueenabary.  [Duke  of,]  i> 

Shab- 

beam. 

380 

Queiiaii  B.  Trneman, 

628 

Regina  b.  Alderton. 

Qaeen,  The,  v.  Victoria  Park.  Cc. 

-^  ..  Mole, 

S84 

V.  Pelera, 

B.  R.  R.  Company, 

Rsmaen  b.  Remaen, 

Quince  v.  CalloDder, 

461 

Quinty.ttjMfl*, 

343.  346 

Raapublic*  b.  Chapman, 

Quinlou  c.  CourUey, 

594 

B.KeppeU, 

Remit  B.  Harvey, 

R 

Revere  B.  Bo.ron  Copper  Mine, 
Reutzen  b.  Kanowra, 

Rabam  v.  Orleaoe  N.  Co 

384 

Rei  B,  Balleaworlh, 

R«boQG  e.  WiUiami, 

ta-i 

».  Bank  of  England, 

Ragui  e.  Ksnoedy, 

533 

B.  Bia«. 

339,310 

rBXpofC. 

B.  Corafonh, 

0.  Croe., 

T.  C.  &  D.Rail  Road  ■>.  RhodeB,473 

D„„.db,Google 


TABLB   or   CASB8. 


Rm  ft  DalaraJ, 

IM 

RiDBSold  e.  Ringeold, 

331 

>.  De  MMiicnllt, 

aso 

Rmpled  ft  L.dr  L., 

159 

«.  Dizon, 

340 

Ritchie  ft  Bro.dbenl, 

170 

■-  GrMBhUl, 

905 

ftBo,d, 

401 

s.  HigginMin, 

340 

478 

RiiftRiz, 

101 

86 

—  B.  StroDg, 

509 

236 
940 

SM 

nDu:n  o,  \rwrvua, 
ft  Quick, 

Ro.d  Comp.Dy  ft  Cn^"^'           oao 

,  !,,„                    *^ 

597 

Robuuc.  Au.tin, 

630 

B.'  Mead, 

181 

..  Bmrker, 

347 

Comp. 

o.  Sc.l.., 

534 

397 

B.  Bo.liy, 

508 

,.  M<KW«, 

340 

B.  Turner, 

593.600 

ftMucklow, 

356 

ft  Wiggb, 

936,  S37.  240 

ftMuDdeo, 

193.308 

ftW,7«, 

577 

».Oplei., 

313 

Robin  V.  Cuiilo, 

185 

e.  PumoK, 

313 

Robin.  0.  Embrr, 

315 

E.  Poole, 

295 

ft  Smidi. 

194 

«.  BItDd, 

93.  459. 461 

ft  Bpanear, 

394 

ftCrowder, 

407 

ft   SMTeilMIl, 

313 

597.  601 

ft  Tibihcir, 

90 

ft  Greinold, 

147 

».  VmIi. 

293 

e.  McDonn. 

468 

ft  WMlttker, 

293 

ft  Reynold., 

154.  156 

e.  Wruion, 

9a  96 

Robertion  o.  Enrell, 

515.  521 

(ET  S«a  alio  Ti«  King,  ti 
iUyaU  ft  EppM, 

.K.0 

ft  Smilh, 

388 

353 

344 

Rodriqun  ft  Heflenn. 

625 

r   FIlitiHnn 

367 

Rob  v.  Prideiui, 

619 

Bhinehartft  Htrriuin, 

930 

Rofiey  r.  ^.tlcn». 

470 

364 

Rogtn  B.  Allen, 

407 

Rica  ft  Pitmui, 

340 

-^—   ft  A.kiD.OD, 

491 

ft  Port, 

451 

378 

Ricb  ft  AldTod, 

566 

ft  Dill, 

230 

ft  Aiwiter, 

368 

ft  Kins, 

497 

ft  Cock.ll, 

163.  171 

ft  Moore, 

389 

ftCo«. 

639 

ft  Rogen, 

101. 176.  931 

>.  ECneolud, 

599 

B.  Stephen*, 

4«5 

Riehardi  ft  Dolch, 

439 

Rolud  B.  dandy. 

633 

..  Ch.ii.ber.. 

m 

324 

: —  ft  Rkhtrf., 

135 

Romm  Csiholic  Ch.  b. 

Miller,     447 

338 

Ronde.ii  ft  W^.tl, 

4G8.  513 

ft  B«b«; 

33 

Roofr.  Suifibrd, 

237.940 

Roo.eTBl[  B.  KelloKs, 
Rool  B.  Frttich, 

453 

497.  514 

Rooth  B.  WilKJii, 
Rooi.  D.  Dormer, 

566.  568.  585 
470 

ft 

649 

466 
443 

593,  594 

Ro«  ft  WiUoughby, 
Rose  B.  Himely, 
E.  C].rk, 

1 76 
119 

87,88 

Richmond  ft  Smith, 

Ricfamond  Turnpike  ft  Tanderbilt, 

RoeeToll  B.  Follon, 

487 

359 

599 

Riddl.  ft  Fnipriaton  of  L. 

374.292 

ft  Sodgbeer, 

467 

ft  Lock,  md  Cnil.,        390 

ft  Hill. 

560 

Jtiggi  ft  Mnrrar, 

535 

RoBwell  ft  Vaughan, 

473 

Rile;  ».  Horns, 

598 

B.Pryor. 

448 

T.  RUer, 

433 

RoUwcbild  B.  Corrie, 

460 

RinS  V.  HanlinftoD, 

453 

R0U.B  ft  Morrii, 

,,  r.VA 

vGoo^lc 


TABLE    OF    CASES. 


Ri>we  ..  Himilton, 

139 

152 

Sarah  Ann,  (Bng,) 

491 

B.  Pickford, 

54* 

Sergeant,  cie  of,' 

205,  624 

B»»ter  B.  Home. 

aw 

Sarller  b.  Gordon, 

488 

„.Bige)o«, 

514 

435 

610 

Savary  >.  Goe, 

508 

Raworih  v.  Wilkes, 

383 

SEvill  B.  Barchaid, 

641 

RowgoD  e.  Eula, 

641 

Savoie  n.  Ignogoeo, 

ia6 

Racksr  v.  Csmmeyer. 

613 

Saul  e.  Hie  Crediion,    S4 

183.233. 

Rugs  D-  Minelt, 

496 

458.461 

Kogglei  B.  Keelsr, 

463 

Saunden  b.  WillianM. 

407 

RuDdle  e.  Muigairard, 

178 

B.  Smith, 

369.382 

B.  Mumir, 

369 

486 

EunkU  r.  Meyer. 

20 

511 

Runyin  r.  Center, 

283 

Sawin  b.  Guild, 

372 

Rmby  «.  Scirlett, 

615 

Sawyer  s.  Maine  F.  ic  H.  Ina.  Co., 

Rushforth  r.  H«dfi<ild,  634.  636. 

ISO 

637 

Bayer  n.  Bennett, 

645 

RubmU  b.  CIsrk, 

489 

Scaife  B.  Morgan, 

634 

e.  Field, 

124 

Scarman  d.  Paetrell, 

365 

V.  McL«ll«n, 

319 

Scarpelline  o.  Atchesoo, 

135 

B.  Men  of  Devon. 

274 

Scbermerhorne,  (Ei're.  of 

B.EI- 

V.  Minor. 

498 

mendorf. 

180 

«.  IUehwd«, 

343 

r.  RusmU, 

230 

463 

B.  Mayor  of  N.Y 

339 

Schiefleliiir.Siew«ri, 

331 

e.  Skipwixh, 

63 

o,  Harvey, 

608 

B.  Woodward. 

532 

633 

Ruiherford  b.  Gtoen. 

330 

ScKmidt  B.  Blood,         565 

591.640 

Salledge  v.  Gnnt, 

477 

Schneider  b.  Morria, 

511 

Rutten  D.  Baldwin, 

179 

ScholeEeld  b.  Heafield, 

245 

Rymll  V.  Rolle. 

346 

School  Diairici  in  R. ».  Wood,     279 

V.  Rowlei, 

516 

School  Direclora  v.  Jamee, 

227 

Rr»n,  tx  parte, 
Ryder  «.  Bickerlon, 

434 

5cbraeder,  tx  psrtt. 

403 

416 

Schri.in.hire  b.  Schramahire,       459 

Ryls  B.  Brown, 

487 

Schuyler  b.  Hoyle,         135 
B.  Ruaa, 

136. 137 

484 

S 

Seolield  e.  Day, 

461 

Scott  B.  Crane, 

508 

Sibin  B.  Gilmui. 

227 

432 

e.  Eaatem  R.  R.  Co. 

512 

SackettcAndro.. 

391 

468 

137 

,  13B 

178 

SadUn  tt  Jackaon,  «  ur 

». 

389 

B.  Morria,  ' 

534 

137. 

o.  Pettit, 

543,544 

140 

B.  Price. 

353 

481 

49 

Salkrig  B.  DMia  &,  Salt, 

405 

B.  Scholey, 

443 

Salmon  v.  Wootlon, 

125 

B.  Sorm..,. 

632.633 

Salie  B.  Field, 

551 

Scrimehira  t.  Scrimabire, 

93 

Saltor  B.  Field. 

51 

.644 

Scrogiin  d.  Scroggin, 

105 

0.  Huist. 

587 

Scudder  b.  Andrews. 

474 

~  B.  Knox, 

503 

360 

Saltiu  B.  ETerelt, 

32^ 

6S1 

Seaber  b.  Kawkee, 

631 

Salwey  e.  Salway, 

143 

230 

Seabrook  b.  Row, 

40 

8u)danon  v.  Caldwell, 

389 

Seaforth,  (Lord,)  Csae  of. 

496 

B.  White,  has. 

288 

305. 

Seale  b.  Seaie, 

354 

307 

Seaman  e.  Seaman, 

465 

eandford  b.  Handy, 

621 

Seamore  b.  Harlen, 

487 

Saudi  &  Cramp  b.  Taylor 

480 

481. 

Searing  b.  Searing. 

138 

494.504 

Searie  b.  Reetea. 

501 

48 

Seaving  b.  Brinckerboff, 

,-534      , 

LiOOgI 

TABLE   OF   CABB9. 


xliii 


«*v^k*-w.tki», 

179 

Short  V.  Skipwith, 

6SI 

494 

491 

SmIj*  •.  Lucwtw  Hill  Co.,       991 

o-Shotwall, 

lOG 

Si^niw&WolmeT'iCue 

591 

„.  Mott, 

989 

659 

Sbanwny  n.  Rottar, 

S!» 

SMMMLWood, 

479 

Shonleffv-Willard, 

501.590 

Sdby..8.lb7, 

511 

Sibly  V.  Kood, 

599 

Balkrw  s.  DaitM, 

94 

Sicard  «.  Whalo, 

4«9 

Mtu  >.  Nonn», 

361 

Sida.ay  v.  Todd, 

591 

8d<nr  e.  U<dto«a7, 

E04 

STkcn  n.  Wnj, 

54> 

SncNoi  ..  8e«].r. 

450 

Sini>.Wonirick, 

405.431 

139 

—  E.  Rood. 

474 

Smmom  B.  Liltl*, 

458 

SitTer  Lake  B.  a.  Nortb 

S83,  ■64, 

SMM^SIad., 

511 

see 

SmhII  «.  Fit«h, 

S19 

SiDtiDoni  n.  Swift, 

493. 4M 

BMrtsa  V.  Pickerilig, 

154 

SinMin  a.  Motivoa, 

S40 

a.  Wbeaton,       1T3.441,  i49 

Simpaon  v.  RoWtaon, 

191 

Sarawor  ■.  Brown, 

569 

1--  ,.  Simpaoa, 

139. 1«3 

r.Dfl«Doej. 

487 

«.  DQUCOIWOtl, 

504 

Shadwell  0.  Hotehinioii, 

44a 

Sims  D.  Sinu, 

436 

SbaBibwT  T.  HanawB, 

9SS 

346 

614 

Sioclair  a.  PranM, 

S87 

49.  SI 

Sitar,  QgardiaD  t^  Jordan, 

137.  m 

Shannoo  a.  Conutoek, 

480 

Skeata  v.  Beale, 

4SS 

8kaip  ■  Grair, 

Ml 

SkiuBVi,  tx  partr. 

194 

»,  Emmat, 

640 

n.  Eaal  ladk  Co., 

4«S 

«.  Johnaon, 

9M 

a.  StoDK, 

4M 

-.Speir, 

999 

SlanaiaK  a.  Style, 

]«3 

ShaUack  a.  Cwaidy, 

463 

Slattere  Carrot], 

434 

8ta»..B.r<i, 

340 

Slsit  a.  Ftgg, 

687 

..Coopar. 

369.  379 

BUeo.  Bloom,      384,311 

319,  314 

1'.  Nii3d, 

5» 

139 

619  Glfi 

SlipSarlaod  «.  Mono, 

508,509 

T.  Shaw. 

106.  349 

Slocomba  a.  Glabb, 

175,944 

Sbaen  v'-BiMe,' 

443 

Slocum  6.  Ppmeroy, 

4M 

345 

Slobry  v.  Haywaid, 

498.545 

8ba.bT  >■  HaoderHIa, 

368 

Sly  V.  Ed([PlBy, 

959 

Sbel)>«7  r.  BcdUrMd, 

566 

Slyhoofr.Flitnrafl, 

195 

SballT  t>.  Ford, 

394 

Small  t>.  Msrwao)}, 

SS» 

Sttelthar  v.  Gngorr, 

176 

«.  Oudley, 

533 

30 

480 

199 

SmHh  r.  Aykaw.ll, 

4«7 

460 

e.  Acker, 

599 

::sri. 

479 

V.  Dank  of  Sootlaad,        483 

931 

a.  Biekmore, 

4*7 

a.JohM.m, 

4H0 

996 

o-LincoU, 

633 

«.'  Black, ' 

988 

996 

a.  Ca»n, 

448 

U.iri<r  ..  DaTk. 

496 

0.  Clarke, 

538.509 

Sho^S.HopkiB., 

460 

V.  Cle»»r, 

359 

SUalU  *L  Blaekbara*,  K9  S71,  ST3 

R  Daniel, 

SS4 

ShiU.bM>c«.Q)7>, 

571 

•.Daaaie, 

197 

«iipl.7..K;;Sr, 

fits 

».  Evene, 

940 

mdph,:c^. 

301 

a.  ¥Mi. 

SSI 

ghipomi  ..  Thomp^n, 

146 

V.  B.  &  8.  Gta  Ught  Co.  984 

166 

980.991 

SUrlaj  V.  BoTward. 

501 

a.  Gibaen, 

389 

«mt«aa!cJf''ii[.'Mi(elMll, 

I6S 

cGot., 

544.  SSO 

563 

a.  Go«W, 

M» 

iiyGoo^lc 


TABLE   OF    CASEB. 


Speight  ».  01i«.r., 

B.H«iry,                          533 

SpSQCST.  BlaidMll, 

o.  Home.           601.  607,  GOS 

SpsQcer*  V.  Dnggelt, 

-.  Hnbbi.                           488 

Spencer  ii  W.  e.  WiImd, 

cLiKdlM,                      616 

Spohrer  e.  Moe, 

1>.  LMmii,                 508,  509 

Spniyue  e.  Bdloy, 

r.MclTM,                         125 

..  Moore,                           530 

Squire  C.  Whipple, 

».  Mnrmy,                        432 

Sleckpole  e.  Aroold,              613. 

r.Neil,                              526 

P.Niqo1Ui,                                    120 

Stoflbrd  B.  Roof,    -  , 

»,  Feny,                            631 

B.  BeOOD, 

B.P«we,                           366 

,  Mayor  of,  b.  Till, 

l-r.  pKiroo.                           609 

SlBiu'e  Caw, 

..  Powy,                           402 

Stain  ley  B.  Rabe, 

1..  SmiUi,  231. 25ft  312. 364. 

Stelwonh  B.  Inn., 

416.  446.  459.  506.  557 

SUnley  r.  Bamea,                439. 

B.  SpiDolU,                        462 

B.  Hewitt, 

».  sun,                             165 

0.  Stanley, 

r.SunnMi.         494.504.512 

Stanton  i>.  Hdl, 

RTolcher.                         475 

cWitaon,                191. 

K.UDionBuikofG.,        419 

Stapleton  n.  Conway, 

«.  W«K,                            465 

StafJi'p.Aer/'' 

B.  WhMtor,                       533 

B-Whitinf,                        416 

Starkey  b.  Mill, 

..  Wright,                         604 

Starr  o.  Pea«,                       105. 

B-YoaSg,                           239 

Stairett  B.  Wjrnn, 

M«ttBr  of,                           13 

Surtup  D.  CoJaui, 

SmilhwLck  V.  ElliKin.                   347 

Slate,   The,   (of   Maryland)  ■>. 

SmoDl  e.  Ebery,                            646 

Bank  of  H.                384.315. 

Smyth  D.  Niolan,                           609 

The  Sute  B.  Bank  of  8.  Carolma 

Snoe  g.  Praicott,           542,  543,  544 

B.  Bomham,              20 

Snolmvo  e.  Buley,                      447 
8no.i  ,.  Snttoo,                           228 

e.  Banaid, 

Snpw  0.  Snow,                      101,  126 

V.  Claiborne, 

SnowhiU  e.  Ei'r.  of  8.,         135.  230 

».  Clarke, 

SnowhiU  e.  Snowhill,                   330 

B-Clond, 

Sous  e.  Kniffht,                            22 

B.  Davii. 

Society  for  the  Gotpol  ,.  Whee- 

B.  DawMn, 

l«r.                                     248. 338 

8o<AeK  B.  Wray,                          170 

B.  Harden, 

Seley'i  Cwe,                                 110 

r.  Hill, 

B.  Hayea, 

B.Hinton, 

Solomon  B.  Ro-,                           405 

B.  Hunt, 

of  lllinoii  r.  Dolafield, 

Someraet,  (Duke  of,}  b.  CookKn,  488 

B.  Kittery, 

Sonthcoto'i  Cub,                         564 

B.Lehre, 

Southern  b.  How.,                       482 

B.  La«h, 

South   Sem   Co.  c.  DaDcanih,     583 

ofLa.B.BankofN.0., 

Southey  c.  Sherwood,           380,  381 

of  N.  Carolina  b.  RiTea, 

Sonthgnto  B.  Mon^mnery,           130 

Spedor  B.  Davi.,                           443 

tinna. 

Sj»rk.  B.  Bell.                               181 

B.Man'n. 

WuhmponB.  Uphim,3e3 

B,  Matlhewa, 

Sparrow  v.  Cumthera,                  154 

— = V.  Mitchell, 

Sp<«n  r.  Hutley,                         642 

iiyGoo^lc 


TABLE    OF    CASES. 


*I%e  Sute  0.  MorriKnii 

^^M»tT^ 

».  New  BoMou, 

D.  P&nid), 

O.  PBtlOTMn, 

o.  PandaqtaM, 

B.  Fbi^t, 

_::: «.  Beid, 

t.  Rifw, 

».  Roo, 


1.  Smith,  S 

Bank  s.  TlieSUte,307.313.3 

State  ti.  Stebbiiu,  S 

p.  Stane,  S 

B.  Tudor,  a 

o.  Topper,  3 

■ r.W»]Uri,  a 

».  Wibon,  S 

Stemd  e.  Neluo,  1 

e.  WiUiuu,  3 

Btcsmbaat  v.  WUkiut,  5 

StaunbcMt  Eiictly  o.  Clemeati,  fi 
Staadniaii  v.  Rom,  a 

Steele  v.  Ciirl«,  4 

1).  Hlmaker,  f 

r.  Soothwidl, 

Slegatl  B.  Stenll,  i 

St  tSaorge  v.  St.  MBTKuel,  ] 

p.  Wake,  174,  1 

SL  3Aa  V.  Diefendorf,  E 

I.  St.  Joht,     160.  175.  4 

St  Joae  IndtBDO,  i 

Steigietatn  e.  JeilBriM,  4 

Sl  Muy'i  Ctrnrch,  Cue  of,  375. 3 


479 
508 


Sterling,  i 


e,  txpart  . 

-  «.  Vin  Cleve, 

StCTeiu  D.  Bell,  533,  i 

— V.  Duckworth,  S 

r.  Fuller,  S 

B.  Q.ylord,  439.  4 

'■             B.  Ljrnch,  4 

SteTenBOQ  b.  Blickelock,  ( 

Stawwt  B.  Fickird,  ] 

Slemrd  b.  Lombe,  G 

Stickay  v.  Sewell,  4 

t>.  Barman,  1 

Stewart  v.  U.  S.  Ina.  Co.,  a 

Still  B.  Hal),  4 

Slilley  D.  Folger,  1 

SiinehfiBld  c.  Little,  631,  ( 
Stockbridgs  v.  Weal  Stockbtidgs,  S 

Sioddut  s.  Smith,  4 


r  Slokea  b.  La  RiTiera, 

f  P_  SalUinatBll, 

1  Stone  «.  CtTT, 

'  B.  Denney, 

>  0.  GiUiam, 

I  B,  Grubham, 

t  0.  Macnair,  no 

1  B.  Mayor  of  H.y..  339 

!  o.W«,d,  631 

r  Slooir(raa8.JeDkiiu,  341 

)  Storer  d.  Hunier,  590 

i e,  G„at  W.  R,  R,  Co.,      487 

>  Slortn  V.  Waddell,  444 
)  Storr  B.  Crowley,  604 
F  Siorra  b.  Barker,  463.  491 
i  Story  D.  Odio,  448 

)  r.  Parry,  339 

i  Sioveld  e.  Ht^gbea,        501.  546,  547 

>  Stoufler  B.  Laiafaaw,  453 
\  Sloaghioa  b.  PaKO,  584 
1  Slow  B.  Convene,  3G 
)  Stowell  D.  Robinaon,  498 
'  Sirathmoie  e.  Bower,  175 
)  Streeper  c.  Eckhait,  599 
r  Siceeter  b.  Horlock,  593 
i  Street  b.  BUy,  474.  480 
S  Street!,  John  &.  Chenr,  (fn  ij« 

I       matltr  «/,)  13 

'  SiHcklmd  c.  Cioker,  944 

">  Siringfield  b.  Heiaketl,  963 

■  Strong  B.  Natally,  605 

;  B.  Taylor,  497 

'  Strolher  a.  Lucag,  459 

1  Stuan  B.  Kirkwall,  IG3,  164 

-  B.  WilioQ,  483 

)  Stubba  B.  Land,  543.  545 

i  Stuiges  B.  CrownioahieU,    39a  393, 

'  394 

'  Sturgia  v,  Corp,  1S9 

I  Sionerant  n.  Ballard,  596  596 

1  Stun  B.  De  1«  Rue,  371 

)  Sncceadon  orDumford,  338 

>  Sudenbnry  b.  Walsh,  480 
i  Sniliran  v.  RedGeU,  379 
'  SammarrillB  e.  EUder,  499 
)  Sumner  v.  Conant,  I54 
I  Sonbolp  B.  Alford,  634 
1  Superviaora  of  Albany  >.  DunnI,  443 
9  Soaquahanna  Canal  Company  b. 

i           Bonham,  984 

)  Sutphen  B.  Fowler,  463 

>  SuKoD  (Giet  Pariab)  b.  Cole,  381. 
)  983. 999.  999. 633 
i  Sntton  Hoapilal,  976.  909,  303 

>  V.  Buck,  S68 

f  D,  Craddook,  354 

i  B.  Templa,  4«l 

r  Swan  B.  Neamith, 

I  Swancon  b.  Raien, 


Gjf^^lc 


TABI^    or    CABER. 


935 

Thayer  n.  Goodall, 

4S» 

Swtiej  D.  Blkckman, 

433 

..  Gould. 

168 

e«Ml  8.  Ffm, 

639 

V.  HatehJDEOD, 

568. 58S 

8<retlD.Colg>te, 

478,479 

Thomaa  v.  Biahop. 

630 

Swift  «.  Thompwo, 

346.535 

..Day. 

fi«6 

— — ».  B»nw», 

ibO 

«.D.nDB, 

47S 

Swigcri  V.  TbomM, 

S33 

».  Fol»<U. 

165,  166 

BrdnorcGae, 

591 

«.  Geneiia, 

ai7 

BykM  e.  Srko, 

373 

B.  GylM, 

346 

Symonds  o.  Ciij  of  CiDcin 

"" 

340 

B.  Beckman, 

456.461 
141 

T 

Thomond,  (Earl  of,)  a.  Sufiblk,    144 

Tiber  ..P«ckwoo<i, 

353 

Thorn paoD  n  Brown, 

418 

r.  CwiniJn, 

630 

«.  Daren  port. 

631 

Tiffs  0.  Wsraick. 

343 

— r.  Dougherty, 

173.441 

63 

,633 

e.  Doipiny, 

549 

Tilbot  n.  JanaeD, 

44 

p.  Graad  Gulf  R.  Road, 

TBllnwdg*  ..  Wallus 

473 

339 

o.  ZaoMTiUo  R.  !L, 

601 

p.  Haight, 

368 

Tallock  t>.  Hirrit, 

555 

933.459 

Taney's  Ex'n  o.  Lauae, 

988 

V.  Lacy, 

B99.fi« 

Tanner  o.  Kng, 

431 

i^Lookwood, 

45S 

r,  TraWM  of  Albian, 

340 

e.  Patrick, 

57S 

r.  ScofieM, 

545 

r.  The  People, 

319.  314 

Taplejr  v.  Smith, 

343 

B.  Perkina, 

633.695 

Tappaa  e.  Poor, 

194 

».Pow1m, 

461 

e.  ETan., 

444 

B-aunhope, 

380 

Tarl«<».t..Tail.ii>n, 

190 

191.  OO 

Tarling  o.  Bniier, 

493 

B.  Taylor, 

403 

Tala  D.  Hilbert, 

44 

.466 

198 

Taia  D.  Penne, 

913 

BlTolmir^' 

ISO 

Talhan  v.  LoriD>, 
TaulB.Campbe[j, 

867 

■ >.  Trail, 

544 

133 

IBD 

Tarlori.  BtokofA., 

385 

Thoouon  B.  WinehMWr, 

484 

V.  Aahlon, 

489 

Thorapaon,  ex  partt. 
Thorn  B.  BlancSard, 

140 

..  Brrdan, 

131 

39 

B-Caipaowr, 

373 

Ttaonie  B.  Deaa, 

576 

B.  Diplock, 

435 

B.  Walkint, 

499 

—  -  -p.  Geary, 

407 

Thoraetl  B.  H«ne«, 

537 

«.  Oiiawold, 

995 

Thornton  e.  Kempster,  47 

.  477. 511 

E.  M'Donald, 

403 

B.  Daveapori, 

595 

«.  Ne»ille, 

488 

480 

r.Pbelp.. 

131 

Thorp  o.  Burling, 

566 

..PhilUpa, 

930 

Halter  of. 

931 

a.  Plummer,      566.  G93 

.6!14 

B.  McCallum, 

438 

13 

.340 

Thorpe  E.  Thorpe, 

465 

..  Towniand. 

344 

ThruatoD  e.  Hancock, 

340 

n.  WhilBhead, 

338 

Thuber  b.  Blaekbonrae, 

109 

Tflbhe  n.  CirpenMr, 

931 

Tidderloy'B  Caae, 

397 

493.503 

Tie  man  ».  Jackaon, 

500 

Tampie  c.  Hawley, 

944 

Tilghmin,  Ealile  of, 

230 

Terroti  o.  Taylor, 

306 

TilluWoni>.H'Crillii, 

194 

Tarrilory  t>.  NiiganI, 

31 

Tihon  B.  Tillon, 

491 

Tarry  e.  Belcher, 

593 

Timminga  s.  Timminga, 

101 

Thachar  e.  Dinimore, 

464 

480 

o.  Darlmouth  Bridge 

Tindale  e.  Hnrri*, 

510 

Co., 

340 

Tippeia  B.  Walker, 

631 

Thoipee.  Siallwood, 

413 

Tiaaen  e.  Tiaaen, 

359 

Thatcher  D.  Ormina, 

152 

603 

Thailon  «.  Edwarda. 

508 

TitM  B.  Hoban, 

463 

Gooylc 


TABLE   or   CA8VS. 


TobiMC  Fnocci, 

344 

Turner  b,  Merert, 

76 

T<*T  ».  Reed. 

595 

B.  Peerce/ 

163 

Todd  »  BinlMlI, 

979 

S5B 

•.G«IU«her. 

474 

».  Tri.bT, 

M« 

<>.SobiDMn, 

61S 

Tnmey  r.  Willisme, 

331 

v.Sioke., 

161. 176 

o.  Wilion, 

609 

P.  Emir, 

617 

Tntapike  Co.  v.  Mjtn, 

293 

Td.n  B.  Toien, 

lie 

Tunill  B.  DoUowij, 

3K 

Tijtr «.  AmwirMiB, 

4G6 

Tattle  ».  Wslion. 

397 

ToDK»  B.  Walker, 

38S 

Tuinoribti.  Moore, 

501 

633 

Twyne'i  Cue,                       515.  533 

Toptutn  V.  Cfaipmtn, 

407.432 

Tye  B.  Gwj-niie,                    470.  479 

Totrejr  n.  Greeae, 

560 

Tyler  e.  Lake,                       140. 163 

Tothill  c  Piu, 

354 

TVboii  b.  Tyaoo, 

178 

TtPfey  ».  LindMj, 

116 

ToDlmiD  >.  Bndnoan, 

441 

u 

TonnoA  e.  Flower, 

43a 

ToweU  s.  Gaiewood, 

478 

OhnerB.  Hills, 

531 

Towen  o.  Burs  11, 

480 

Underwood  o.  Bt«ckmatt, 

491 

— r.  H>^er, 

163 

Union  Bank  of  M.«.Rid8sly 

391 

n.  fhboraB, 

504.511 

Cotton  Minnf.  b.  Lobdell.  463 

616 

orTcEllieoii, 

315 

TowD  e.  Jaquitfa, 

633 

B.  Emenon, 

346 

Towaley  n.  Cramp, 

546 

T  Road  B.  N.  E.  M.  bm. 

TviniMnd  I.  Suquetwna 

T.,    284 

Co., 

384 

V.  ComioB,                  E31 

Towra. o.  H.*r«  do GmceB.nk,  592 

United  Sutes  b.  Batnbridge. 

364 
591 

Tncj  B.  Wood, 

TNfUB  V.  V.  SUtM, 

Tnppes  s.  Haner, 
Ttuher  v.  Everbsrt, 
Tre«t ».  Browning, 

573.587 

389.633 

343 

454.461 

3Q 

433 
346 

12 

47.  4» 
305 

Treeoiliiek  v  Auttin, 
Treat  NRTigiiion  «.  Wood 

439 

B.  Hooe, 

583 

644 
19 
12 

Tnaum  B.  Co.  c.  Woodraff.™'  163 

u.Perei, 

T^DiielftBaraDdM, 

696 

..Morphy, 

179 

?ffiir,«"U 

491 
458.463 

B.,                         975 

"nirable  •.  Green, 
Trott  B.  Wuren, 

465 

514 

e.  MerchaDtf  E.  384 

Trailer  a.  Howard, 

596 

Unwin  B.  Wolealy, 

633 

Traenun  v.  Hun, 

335 

Upshare  b.  Aides, 

601 

Tnutee*  of  Melntyre  P. 

S.   B. 

Upion  B.  Gray, 

631 

The  Z.ne>ville  C.  &.  M 

Co.,   508 

B.  Vail, 

489 

Tabb  o.  HirriMii, 

199 

Ormsion  b.  Tate, 

473 

175 

Urqubari  b.  M-lni,             636.  639 

473 

Utierion  v.  Tewfh, 

110 

0.  Humphrey, 

544.546 

r.  Moreland, 

938 

V 

1^  W*Mg«rtb, 

414 

..WitaSi, 

582 

Vail  B.  Vail. 

353 

170 

Vale  B.  Bayle, 

500 

ToDiM  ti.  Flood, 

476 

Van  Allan  b.  VandHrpool. 

623 

Tm»1.11  b.  Polierd, 

433 

Van  Amringo  B.  Paabody, 

696 

TnriBg,«iwrI», 

76 

Van  BiacklinB.  Fonda, 

480 

TurabuU  at  Pbffe  s.  Troui,        613 

Van  Bramsr  B.  Cooper, 

S37 

Van  BuBkiik  ».  HarlTord  F.   na. 

Tamer  b.  Binion. 

465 

Co., 

458 

— —  B.  Hairey, 

490 

Vance  b.  Tonme, 

4W 

iiyGoo^lc 


TABLE   or  CASES. 


VaDCB  D.  Phillipi. 

530 

Walcot  B.  Walker, 

381 

VaDdf>nlieu*el  «.  V.  Ia>.  Cc 

lai 

Waldbroke  e.  Griffin, 

649 

ViDdeniw  e.  WiUii, 

"583.584 

WairoTdB.  DncbeaaorP., 

155 

Van  Eppi  B.  Vm  Daaseo, 

138 

139. 

Walker  k-  Birch, 

639 

Ill 

,  (Ei'ta  of.)  e.  Boatick,     S5S 

V.  Utiriioa, 

4T9 

V.  BamBll, 

694 

V.n  Hooke  r.  WhiUock, 

393 

371 

V.r.Home,(M.ttet(if.) 

339 

0.  Fanwirorth, 

389 

Van  Met«r  v.  Jodo, 

483 

—B.  Moore. 

460 

V>a  Neu  c,  Pacard, 

346 

347 

0.  Yoo, 

536 

IB.  Swarlwoul, 

639 

16 

B.  Simpaoa. 

147 

V.n  R»ugh  o.  V.a  An>d>l«,  393. 459 

B,  Skipwirh. 

690 

Van  Reiciudrke  d.  Kbdc, 

456 

459 

1.  Symond., 

416 

Van  Sander  v.  BrQwoe, 

641 

B.  Winer. 

130 

543 

V»a  Veghlen  ».  Van  Veghtan. 

137, 

Walker,  Ann,  Caae  of. 

141.  163 

138 

Wallace  e.  B.riow. 

474 

Van  Winkle  ».  R.  R.  Company 

300 

0.  BreedB, 

496 

Van  Wrck  v.  Seward, 

441 

44S 

B.  McConnell. 

134 

Vftrick  B.  Smith, 

340 

V  Horae, 

341 

o.Edwaida. 

475 

B.  Patieraon, 

407 

Vamey  v.  Young, 

194 

B.  Tellfiir, 

616 

Vornum  v.  Camp,         419 

4S&53a 

..Woodgate, 

634 

VaMB  «.  Smith, 

S4I 

Wallingford  e.  Allen. 

129.  163 

ViUgbon  V.  Daviea, 

641 

WalUa  e.  Meaae, 

350 

i>.  Barclay. 

463 

Walah  r.  W.lah, 

425 

V.  Barrel, 

433 

B.  Whilcomb, 

644 

Vani  V.  Neabil, 

54 

Waller  v.  Ron, 

549.549 

Vauihnll  Bridge  Co.  d.  Spencer 

467 

B.  Hodge. 

163.448 

Veatie  e.  WiUJama, 

539 

W»lwyn  B.  CoulM. 

533 

Veil  V.  Milehel, 

634 

Wanudey  f.  Lindonberger, 

935 

Venlt«BB  t).  Smilh, 

334 

343 

Vere,  ex  port*, 

389 

WarbDion  v.  Lytton, 

244 

VeTDOD  e.  Keya, 

486 

463 

1>.  Morton. 

529 

^.Eyre, 

365 

Society  V.  Hill, 

Veraullaa  >■  HaU, 

395 

313 

1..  Johoaon, 

388 

366 

533 

Vibbard  o.  Johnsoa, 

479 

533 

Tick  t>.  Kege, 

536 

319 

^idil  V.  Thompaon, 

459 

460 

B.  Shollot, 

174 

B.  City  of  Philadelphia, 

288 

B.  Sumner. 

599 

Viliora  V.  Ball, 

448 

V.  Turner, 

445.447 

V.  MouBley, 

16 

Warden  v.  Monrillyan, 

599 

Vinyor'B  CaB«, 

643 

Ware  b.  Polhill, 

230 

ViMeber  v.  Yalea, 

467 

Waring  B.  Maaon, 

480,481 

Viionaean  e.  Pegram, 

165 

B.  Waring, 

128 

VooAiB  B.  Freeman, 

346 

Warner  b.  Beers,  Preiideol 

&,c.,  373 

Vowlea  «.  Young, 

179 

War  B.  Jolly, 
Warren  B.  Hail, 

93 
434 

W 

«.  Ocean  Iob.  Co.. 

391 

Waddell  B.  Cook, 

350 

e.  Warren. 

138 

Waddington  «.  Olirer, 

509 

Wamndar  b.  Watrender, 

91.  1!8 

Wade  e.  CoWert, 

453 

Warwick  B.  Bruce. 

336 

Wagauff  B.  Smith, 
Wailing  B.  Toil. 

400 

B.Foolkei, 

94 

339 

Wuh  B.  Medley, 

533 

Waiawtigfat..aead, 
Wtita  V.  Leggetl, 

476 

W>abburaB.Picot. 

474 

491 

B.  Goold. 

3^.373 

Wateroan  v.  Oiwet, 

538 

WalDhiMii,  (Brig.)  Cae*  of,         407 

Google 


TABLB   OF   CA9B3. 


Watcfa  V.  McCleDan, 

— «.T.rlor, 

Wtlber  B.  McDongtl, 
Wilkini  e.  B«ird, 

V.  Birch, 

'■-  ».  Uolmsn, 

Waikimon  v.  Langhion, 
Wanon  v.  Bailey, 
o.  Ha  ley, 

^^— —  •-  HeLJmn, 

• 9.  On, 

WaHon  V.  WiUiaiiw, 

,  mm.  Cue  a, 

Vatto  s.  Crooks, 

B.  Girdleaton, 

WaDgb  V.  Riley, 
WmU  V-  Cng, 
Wabb  V.  Floiuiner, 
WebMH  p.  Haner, 

9.  Woodford, 

W«ek*  «.  Wood, 
Wold  n.  Hadlor, 
Waller  ■.Baker, 
WeQealay  v.  Duke  ofB., 

e.  Wallealey, 

Walks  V.  Cowlea, 
Welb  V.  Honou, 

V.  Abemethe]', 

T.  Parker, 

——  «.  Ponor, 

■  «.  Tacker, 

t>.  WilSama, 

Walah  c.  Carter, 

1>.  Hydeo, 

Wendall  a.  Van  Reoaaelaei 
WeimaU  v.  Adoey, 
Waniwonh  *,  Ouibwaila, 
Wa«  »,  Weai, 
V.  BfooK, 


Waatbrook  «:  McMillan,  474 

Waatcott  a.  Cady,  353 

Waat  Cambiidge  »  X^xingion,      S3 
"•  -      ra  V.  Scorell,  381 

<h  &  Weatmeatb,  176.  46T 
sland  V.  DixoD,  47S 

WaMon  «i.  Barker,  533 

a.  DowSey,  480 

WaM  Syndk  v.  McConnell,  134 

Waatarralt  a.  Coritoralioii  of  N.Y^S. 

Wersr  a.  Baliull,  403 

WhaiUD  V.  Madienxia,  339 

Wheaton  a.  Eaat,  S3G.  33B 

a.  Palera,        374.  377.  383 

Wbealera.  McFarland,  63S 

a.  TraiD,  599 

Whaaloek  ».  Wb««lwt1fl)ii,  574.586 

voL.n.   ■  ] 


SOS 
350 


87.463 


Wheelwrigbl  a.  Da  Peyater, 
Wbeldale  a.  Panridie, 
Wherbrrbea  a.  Poaier, 
WbipplsG.  Dow. 
Whiiton  a.  Siodder, 
Wbitakcr,  Matiet  ul,  S 

B.  Blair, 

'— —  a.  SuiDDsr, 

o.Whilakar, 

Wbitall  a.  Clarke, 
Wbiibeck  v.  Skinner, 
Whitebnrcfa,  txpartt, 
Wfaiteomb  o.  WBJtcomb, 
White,  tiparlt, 

V.  Canfield, 

a.  Cole, 

a.  GiSord, 

o.HaII, 


'     B.Troctor, 

o.  SkJDDer, 

a.  SpelJigne, 

R  Wabb, 

a.  White, 

a.  Wilk., 

——  e.  Wilaon,  451 

Whilehouae  b.  Fraat,  495.  547 

Whiteaidea  a.  Dorria,  139 
Whitfield  0.  Lord  Le  Deapeuce,  600 

'            a.  McLeod,  4S0 

Whiibead  v.  Tuckatt,  6)4 

1.  Vaughan,  641 

a,  Anderaon,  543 

Wbitjag  e.  Braaton,  346 

B,  Earl,  194 

Whitaay  b.  Daicfa,  334 

a,  Emmalt,  369. 871 

B.  Lewia,  473 

Wbitiannora  a.  Adam*,  463 

— a.  Cnttar,  367. 369. 371, 

373 
WhiflingtoD  a.  WhitdDston,  100, 101 

Whittleaey  b.  Fnller,  139 

Whitwell  &  TiDcent,  498 

Widgery  a.  Haikell,  533 

Wier'aCaae,  ll9 

Wi^  B.  Shnilleworth,  468 

Wightman  a.  WigblmsD,  76. 83 

Wileodca,  tx  part*,  993 

Wilbar  a.  Tobey,  54 

Wilde  B.  Jenkina,  3I3 

Wildman  bl  Wildmao,  135 

Wilkei  Jl  F.  u  Ferrie,  500 

Wilka  a.  Back,  631 

Wilkina  a.  Aikin,  389 
Wilkinaon  a.  Kjnc, 


340 


Dig-izedtyGOOglc 


TABLB   OF   CA8B8. 


WilkiDBoii  V.  Wmmaa,  9C 

Willard  v.  ibe  F»ple.  S£ 

'William,  The,  M 

Willianw,  Com  rf,  41 

B-Arfi,  2; 

■—  ».  )*ue,  Caae  of,  4 

r.B»nkofM.,  Si 

•  V.  Barton,  ,  480. 5S 

1.  Ciner,  4E 

■> ».  Hubbard,  44 

«.Moor.  23 

■■ V.  Jonea.  4« 

■  o.  Miltington,  53 

■ V.  Miichell,  « 

— ' a.  8cb.  St.  Swpheni,    St 

B.  Walker,  G 

Williamaon  a.  Bowie,  « 

a.  GardoQ,  34 

e.  Pariaian,  80,  U 

-    "               r.  Smooi,  M 

■■ B-Walla,  2! 

—     '     p.  Williamion,  K 

Willing  a.  Conaaqaa,  4' 

Wllrard  a.  HaniUion,  X 

Wilmofa  Cat,  11 

Wilion,  Cms  of,  41 

•.  BreB,  Si 

c  DiekaoDf  Gl 

■ a.  Fleming,  1! 

—  ».  Hooper,  51 

' a.  Frmiier,  4: 

— —  •.Heneler,  5! 

a.  Knolt,  51 

a.  Kaepple,  S! 

■—  a.  MaiTTnl,  • 

D-Remt,  3i 

V.  Boansan,  3i 

a.  Sroilh,  41 

■  ■         n.  Spacklefbid,  f. 

a,  Wilaon,  9ft  II 

B.  Y.  4.  M.  K.  Road,        51 

Will  a.  FrankliD,  & 

a.  Wehh,  » 

Wiltrr  a.  Colde^  41 

Wilidiira  v.  Simi,  G 

B-Wiloihire,  1 

WlnchalMa.(Eariof,)a.Norcliffe,3: 

r,  GsraRy,  4: 

WiDchandon  a.  Hatfiald,  Qi 
Wischeaier,  (Biihop  of,)  a.  Bea- 

Wmehealer  R.  Road  a.  Unwnt,  Si 
Wing  a.  MUla,  41 
Winalow  t.  Merch.  Ina.  Co.,  3> 
Wintannile  v.  Bnjrder,  4' 
Winamore  a.  Oreenbuik,  J', 
Wiae  o.  Wileoi,  4; 
Wiieman  v.  Vandepui,  S< 
Wlhen  a.  Ljn,  468.  4H.  54 
».  Pinchard,  l( 


Wilheiapoon  e.  I^bow,  J 

Wilhinglon  a.  Corey,  3 

Wiihnelt  a.  Ganfaam,  fi 

Witman  e.  Lex,  $ 

Wodetl  B.  CosgeslTBll,  1! 

Wolfe  a.  Lufater,  5 

WotiTe.  KopiMl,  S 

Wood  a.  Aah,  3 

a,  Fenwick,  2 

a.  Malin,  4 

a.  RMcb,  5 

a-Ruaaell,  S 

a.  Farlridgre,  5 

a-VanAndale,  £ 

a.  Wood,  100.  220.  4 

B.  Dummel,  3 

e.  Zimmar.  3 

Woodbridge  a.  Wright,  4 
Woodcock  B.  Parker,  367.  3E9.  3 

Woodend  a.  Paalipurrv,  4 

Wooderman  a,  Baldock,  5 

Woudbull  a.  Wagner,  3 

WoodleiTe  a.  Cnrlia,  5 

Woodman  a.  Cbapmau,  1 
WoodmeatoD  a.  Walker,      165.  I 

Woodi  B.  Dennel^  6 

o-Hall,  5 

B.  M'Gm,  4 

a.Raiaell,  S 

B.Wooda. 

a.  Bbermm,  9 

e.  Millet,  S 

Woodward  a.  Dowaing, 

—  «.  Ijeodar, 
WoolatonecnA,  Muter  oT,  IM.  3 

Woolwich  a.  Forreat,  3 

Wootar  B.  Reed,  & 

Worcaaier  Bank  a.  Walla,  4 

Wordall  B.  Snutb,  5 

Wordaworth  b.  Willan,  6 

WorreU  a.  Jacob,  1 

Woiaeley  s.  Demattoa,  5 

Worth  a.  Nnnbam,  3 
Worceater  T.  Co.  b.  WiUard,        3 

Worifaington  b.  7om)f,  1 

Wotun  e.  Hole.  I 

Wiigbl  a.  Bell,  4 

B.  Bird,  3 

— ■ —  a.  Campbell,  5 
B.  Hart,  4 

a.  Feiriel  307.  4 

fl.  Sarmadt,  4 

^—  a,  Snell,  B 

.  V.  Sualo,  a 

a.  TruiteM  of  MetL  Epia. 

Cborch,  S9D.  383.  ^  9E 


-  9.  WUcox, 


:v  Google 


TABLB   OF   CASES. 


Wright ».  Wright, 
WrinkU  s.  Tyler, 
Wriii  p.  Birnan), 
W^ekoffs.  Boggs, 
Wf Id  V.  Piekfonl, 
Wyaih  o.  Stone, 
Wj'mui  B.  Wiiulow, 

>.  Hurlbnrt, 

Wyna  &  Hidaj, 
Wfniw  ■.  Jackson, 


Tirt»r<»i|tiD.B>DkarE^    364.989 


YatM  a.  humag, 

&,  Mclnirra  r.  CartM) 

Yearon  »  Fry. 
Yoke  e.  Birnet, 
York  V.  Grenaitgb, 
Yonng's  Caae, 
Young  *.  McClim, 


Ziebam  e.  Nuh, 
Zagnrr  o.  Famall, 
Lady  Zane's  Will, 
Zouch  Ik  Puiona,         9S 
Ziagcatiua,  tx  partt. 


D„„.db,Google 


„.db,Google 


PART  IV. 

OF  THE  LAW  CONCERNING  THE  RIGHTS  OF 
PERSONS. 


LECTURE  XXIT. 

OF   TBB    ABHOLCTE    RIOHTS   OP    PEBBONS. 

Tbb  rights  of  persons  ia  private  life  are  either  absolute, 
being  such  as  belong  to  individuals  in  a  single,  uncon- 
nected stale ;  or  relative,  being  those  which  arise  from 
the  civil  and  domestic  relations. 

The  absolute  rights  of  individuals  may  be  resolved 
into  the  right  of  personal  security,  the  right  of  personal 
liberty,  and  the  right  to  acquire  and  enjoy  property. 
T^ese  rights  have  been  justly  considered,  and  frequently 
declared,  by  the  people  of  this  country,  to  be  natural,  in- 
'  herent  and  unalienable.  The  effectual  seciiiity  and  en- 
joyment of  them  depend  upon  the  existence  of  civil  liber- 
ty; and  that  consists  in  being  protected  and  governed 
by  laws  made,  or  assented  to,  by  the  representatives  of 
the  people,  and  conducive  to  the  general  welfare.  Right 
itself  in  civil  society,  is  that  which  any  man  is  entitled  to 
have,  or  to  do,  or  to  require  from  others,  within  the  limits 
prescribed  by  law.  The  history  of  our  colonial  govem- 
roenis  bears  constant  marks  of  the  vigilance  of  a  free  and 
intelligent  people,  who  luderstood  ^e  best  securities  for 
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political  happiness,  and  the  true  foundation  of  the  social 
ties.  The  inhabitants  of  the  colonies  of  Plymouth  and 
Massachusetts,  in  the  infancy  of  their  establishments,  de- 
clared by  law  that  the  free  enjoyment  of  the  Uber- 
2*  ties,  'which  humanity,  civility,  and  Christianity 
called  for,  was  due  to  every  man  in  his  place  and 
pioportion,  and  ever  had  been,  and  ever  would  be,  the 
tranquilUty  and  stabiUty  of  the  commonwealth.  They 
insisted  that  they  brought  with  them  into  this  country 
the  privileges  of  English  freemen  ;  and  they  defined  and 
declared  those  privileges  with  a  caution,  sagacity,  and 
precision,  that  have  not  been  surpassed  by  their  descen- 
dants. Those  rights  were  afterwards,  in  the  year  1698, 
on  the  receipt  of  their  new  charter,  re-asserted  and  de- 
clared. It  was  their  fundamental  doctrine,  that  no  tax, 
aid,  or  imposition  whatever,  could  rightfully  be  assessed 
or  levied  upon  them,  without  the  act  and  consent  of  their 
own  legislature ;  and  that  justice  ought  to  be  equally, 
impartially,  freely,  and  promptly  administered.  Th^  right 
of  trial  by  jury,  and  the  necessity  of  due  proof  preceding 
conviction,  were  claimed  as  undeniable  rights ;  and  it 
was  further  expressly  ordained,  that  no  person  should 
suffer  without  express  law,  either  in  life,  limb,  liberty, 
good  name,  or  estate  ;  nor  without  being  first  brought  to 
answer  by  due  course  and  process  of  law.' 


•  HatatSt  Stalt  Fapm,  tuI.  i.  p.  408.  487.  edit  Ftillad.  1793.  Htitct- 
in«n'«  Hitt.  of  Manachiaetii,  toI.  ii.  p.  64.  Recited  Latct  of  Mattacha- 
itU,  pobluhsd  JD  IGTS.  Baglie't  Mittnrieal  Memoir,  toI.  i.  p.  339.  Ban- 
crofl'i  Hi*t.*o].  i.  p.  453.  It  wu*  pmviaian  in  the  chutentalhe  Vir^nia, 
telllen,  grantsd  b;  Jhdicb  I.,  in  1606  and  1609  ;  iDd  in  the  charter  to  the 
colouiatHofMiuBBchaMtliiii  IG39  jof  the  proviDce  of  Mains  in  1639  ;  of  Con- 
nec(icat!nlG63;  of  Rbodo-Ielandin  1663  ;  of  Maryland  in  1633  ;  of  Caro- 
lina in  1663  ;  and  of  Georgia  in  1739,  that  they  and  their  poaterity  ahonld 
enjoy  the  (ame  lights  and  libertiea  nhich  Engliihmen  were  entitled  (o  al 
homo.  Snch  pririlegeB  were  implied  by  law  wilhont  any  eipren  re»m- 
tion.    The  like  civil  aod  retigioui  priTilegea  were  conceded  to  New-Jeriey 
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*  The  first  act  of  the  general  assembly  of  the  colony  of 
Connecticut,  in  1639,  contained  a  declaration  of  righta  in 


by  the  proprisUriM  in  F«hmar7i  1G65.  Bancroft'*  HiiL  toI.  iL  316.  la 
the  fna  and  liberal  chartei  of  MuueboMtla  of  1659,  powen  were  {ranted 
to  the  whole  body  of  the  proprietors  (o  mike  lawa  not  rapugnuit  to  the 
l>wi  of  Engluid.  Tba  coloniita  of  New-Plymouth  uinmed  the  aeetmxj 
pawen  of  {OTernment  by  an  original  compaclaiDan[thcDiae!TM,  and  wbkb 
they  lahBciibed  before  Ihey  lauded  oo  the  rock  at  Flymoulb ;  and  whioh 
tbay  had  in  conteraplalian  before  they  embarked  from  Holland.  Yonng'a 
Cjlrenielca  ef  tlu  Pilpim  Fathert,  p.  9S.  Alt  the  New-England  colouiea, 
on  their  Gnt  eetabliahnient,  were  pnra  damocraciea:  none  more  lo  ever  ex- 
iited.  Tba  (ovarniaenta  of  Bhode-Iiland.  Connoelieut  and  New-HaTen, 
were  Ifaia  finioed  by  voluDlary  compact.  Under  the  first  MaMachoastta 
charter,  tbe  legiilative  body  waa  compoaed  of  the  g;oTeraor,  aaaialauts,  and 
the  whole  &aemen  of  the  company  in  ptrioa.  The  linit  general  court  of 
itUgaltt  waa  in  1634.  The  freemen  had  became  too  nnmeroua  to  aisem- 
ble  in  a  body,  and  governor  Winlhrop  directed,  that  the  towni  ihoald  al- 
Bcmble  hi  general  eoon  by  depulica,  to  nviaa  and  make  Eawa.  The  atatate 
of  163G  dodarsdi  that  the  freemen  of  each  town  might  chcKwe.  by  pajKra, 
deptitiea  to  tbe  general  coorL  Thii  waa  introduning  TOIiug  by  ballot.  See 
Digett  gf  Ma*»ackiuttU  Calony  Law,  publlahed  in  1675.  Iftnlirap'i 
Hit.  af  Neit-Btigland,  by  Savage,  vol.  i.  p.  138.  165.  330.  For  more 
than  eighteen  yean,  (he  whole  body  of  the  male  inhahitaDia  of  the  old 
eolooy  of  Flymoath  conatitnted  the  legialatnra.  Baiter^fi'»  Hut.  vol.  i.  p. 
348.  In  1636  the  election  of  the  goveraor  and  aaeietanla  by  the  freemen 
waa  declared  to  be  annual,  and  in  1638  the  personal  attendance  of  the  free- 
men at  tbe  geaeral  oonrt  waa  deemed  to  be  frieroui,  and  each  town  waa 
theBceforward  to  choose  depuUea.  Brigfaam'a  ediU  of  Plymauth  CUony 
Xmra,  1836,  p.  36,  37.  63.  And  by  statute  la  1671,  iM.  p.  358,  if  aay 
frttmea  did  nat  appear  at  lUctian  in  ptrtoa,  or  by  proxy,  ht  tea*  for  mui 
utgUtt  to  bt  aneretd.  The  free  planters  of  Conneciicnt,  in  1639,  ptoii- 
ded  that  the  choice  of  officera  waa  to  be  by  ballot,  and  that  if  the  general 
anembly  or  eoort  waa  not  at  any  time  duly  convened,  the  freemen  might 
meet  and  hold  the  same  in  penon  ar  by  deputy.  Cbalmen  aaya,  that  the 
introduction  of  representative  government  In  Maaaebnietta  waa  iu  viola- 
tion of  Iha  charter  of  1639,  and  th^  wae  tbe  opinion  of  Sir  George  Trtl^, 
and  other  high  legal  authority  in  England.  But  thongh  there  waa  no  ex- 
preea  provision  for  it  in  the  ohaiter,  it  would  seem  to  have  been  aeoesiarily 
implied  whan  the  |[rowth  of  the  colony  required  it ;  and  it  wu  joetiGed  by 
the  model  of  tbe  English  house  of  commona,  where  the  principle  of  repra- 
aentaiion  wa*  inberenl  and  vitaL  The  fint  eesembly  of  Maryland,  in 
d  of  the  whole  body  of  the  freemen,  and  Id  1639,  a  rqitesea- 
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nearly  the  same  language ;»  and  among  the  early  reaoln- 
tions  of  the  general  assembly  of  the  colony  of  New- York, 
in  1691  and  1708,  we  meet  with  similar  proofs  of  an  en- 
lightened sense  of  the  provisions  requisite  for  civil  secu- 
rity. It  was  declared  hy  them,!"  that  the  imprisonment 
of  subjects  without  due  commitment  for  legal  cause,  and 
jvoscribing  and  forcing  them  into  banishment,  and  forci- 
bly seizing  their  property,  were  illegal  and  arbitrary  acta. 
It  was  held  to  be  the  unquestionable  right  of  every  free- 
man, to  have  a  perfect  and  entire  property  in  his  goods 
and  estate;  and  that  no  money  could  be  imposed  oi 


UliTe  BMembly  wu  eitsbliihed.  Sparf «  Ameriean  Bicgnpiy  N.  S.  Vol. 
9.  Uft  of  ffovemor  C«i™-t 

■  Trvaihttir*  Hitt.  oj  Caniuetieut,  ToL  1.  p.  9B.  La»*  of  ConiactieiU, 
ddil.  BcBlon,  1673,  ediL  1703,  and  edit  Ngir-London,  1715,  by  TimoUkjr 
Green.  1^  edition  of  1703  I  hire  not  eeen.  The  edition  of  1673  WH 
the  Grat  printed  code.  There  wu  a  code  of  liwi  compiled  in  1650,  and  It 
wae  circulated  in  lorilten  copiea  read  in  eacb  town. 

b  Jountal  of  Iht  Aitembly  of  tht  Colony  of  Ntvi-Yark,  vol.  i.  p.  6.  334. 
The  geneni  aHembly  of  the  colonr  of  New-Yoifc  pised  an  act  on  the 
13th  of  Ma;,  1691,  dtelantery  of  tht  rightt  and  prioiUgtr'tf  the  people 
•f  the  colony.  It  wei  declared  that  a  lewioD  of  the  genend  aaeemUy 
abonld  be  held  annually,  and  that  every  freeholder  witbin  the  proTlnce,  and 
erery  freeman  of  a  corporation,  were  entitled  to  rote  for  menben  of  the 
aHemUy  ;  that  no  freeman  was  to  be  depriTed  of  any  riirfata  or  libertiea,  or 
oondemned,  but  by  the  judgment  of  hii  peen,  or  the  law  of  the  land  ;  that 
no  tax  of  any  kind,  or  on  any  preteaee,  ihotild  be  levied  Upon  the  pereoni 
or  aetatei  of  any  of  the  lul^eata  of  the  proTJDce,  except  by  the  att  of  tbs 
general  awemUy ;  that  all  triali  were  to  b«  by  a  jury  of  twelve  men,  and 
in  all  capital  and  criminal  casee  there  wai  to  ba  a  previoui  indictment  «r 
pnaeDtment  by  a  grand  ioqnrat;  snd  that  the  tenure  of  all  lande  waa  to 
bo  in  free  and  common  eocage.  Tbi>  declaratory  act,  or  charter  of  privi- 
legea,  contaiaed  several  olherprovliionB,  bnt  it  waa  repeated  by  the  kingia 
1697.  Bradford't  tdition  of  Caiosy  Laaa,  lTt9.  There  waa  a  prior  aet 
of  the  aame  pnrport,  and  nearly  in  the  aame  wordi,  paned  by  the  flrrt 
general  aaeembly  of  the  pnvince  hi  I6B3,  nnder  the  adminiaCratian  of  the 
Doke  of  York.  It  waa  etyled  "  The  charter  of  hlMrtiea  and  privileges, 
granted  by  hia  royal  liighneaa  to  the  hihabilanla  of  New-Toik."  App>  Vo. 
S.tolhernfwii  edifioB  of  He  Laut  of  Sew-York  io  1613,  vd.  ii. 
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levied,  without  the  coaseat  of  the  general  assembly.  The 
erecti<Hi  of  a.ay  court  of  judicature  without  the  like  con- 
sent, and  exactions  upon  the  administration  of  justice, 
vere  declared  to  be  grievances.  Testimonies  of  the  same 
honourable  character  are  doubtless  to  be  met  with  in 
the  records  of  other  colony  legislatures.  It  was  re- 
garded 'and  claimed  by  the  general  assemblies  in  *1 
all  the  colonies,  as  a  branch  of  their  sacred  and  in- 
defeasible rights,  that  the  ezclusire  power  of  taxation  of 
the  peofrie  of  the  colonies  resided  in  their  colonial  legisla- 
tures, where  representation  of  them  only  existed ;  and 
that  Hie  peq>le  Trere  entitled  to  be  secure  in  their  persons, 
|Hoperty,  and  privileges,  and  that  they  could  not  lawfully 
be  disturbed  or  afiected  in  the  enjoyment  of  either,  with- 
out due  process  of  law,  and  the  judgment  of  their  peers.' 


■  Seatotliad&etiiD  tid£tion  to  tiiatetoof  MuwehiuelUiCoDDecticut 
••d  New-York,  alraadf  mentionad,  ihe  declaratorj  ad  of  Ihe  ukidU;  of 
tliB  PlTiiioBth  colon;  in  1635,  snd  atn  in  1658,  and  in  1671.  {Halmt^ 
jitmalr,  toL  L  p.  233.  Baj/Ut't  Hittorical  Mtmeir  ef  Ikt  caiony  of  Nete  - 
Plym»ulk,iQLlp-2!l9.  Plynuulk  Coloay  Laat, tdii.  hj  Bnghtira,  tf*36, 
p.  107.  341.)  Bm  ako  Iha  doctan^n  of  their  rifbla,  by  tbe  anemblj  of 
TbiiiiiB,  in  1G94  and  1676;  (Stitk's  Hist,  of  Virginia,  p.  31B.  Cialmfrt' 
XaMl*,p.e40  udol  tbe  uMmUr  of  PaaaijWnnia  in  1683;  nndo/lba 
Itgatatnra  of  Mvyland  Id  1639,  and  ^oin  in  1650  ;  and  of  the  UMmUy 
at  Itboda-Iduid  in  1663 ;  and  of  tbs  proprielariM  of  CaroliDa  in  1667 ; 
(Frratf**  f  iBMylMBia,  toI.  i.  p.  906.  SOS  Graliam'*  Hist,  ef  the  CaU' 
miiti)  and  of  Ibe  oonoeaHona  and  agRMnienUof  the  proprietuiM  of  Nvw- 
Jeney  in  1664 ;  and  of  the  fandanwatal  conatituiiona  b;  tbe  pi'^iriatuiei 
of  Eait-Na«.Jenej  in  1683 ;  and  of  the  dodotstot;  acta  of  the  genaial 
MMmbly  of  Eait-New-Jene;  in  16S3  and  1698  ;  and  of  tbe  conceanoiu 
and  afraomeBla  of  the  pcoprietarica  and  planlen  of  Weat-New-Jeney,  and 
oallad  the  gnat  efaarter  of  fnndamentala,  in  1676  ;  and  of  the  declanlwy 
•et  of  the  BBMnl  aMemUj  of  Weat-Jsney  in  1681.  (Ltaning'i  and 
Spca'i  CMUetiom,  edit.  FhibuL  folio,  1757,  p  13—36.153—166.  935. 
S40. 37a  313.  3BS.  411.  SnitVt  Hisl.  e/  Ntu-Jeruy,  t2R.  370—4.  appL 
No.  1. 3.)  The  Weit-Keir-Jeragy  cdoniiti,  in  1676,  introdaced  Toting  by 
ballet,  nnirenal  anffi^e,  the  right  and  oUi^lion  of  instrnctiona,  naivenal 
aligihilitj  lo  effiee,  and  abdiibed  impiiionnient  fci  debt.    All  thia  wo*  done 
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But  we  need  not  pursue  our  researches  on  this  point,  for 
the  best  evidence  that  can  be  produced  of  the  deep  and 
universal  sense  of  the  value  of  our  natural  rights,  and  of 
the  energy  of  the  principles  of  the  common  law,  are  the 

memorials  of  the  spirit  which  pervaded  and  ani- 
*5         mated  every  part  of  our  •country,  after  the  peace 

of  1763,  when  the  same  parent  power  which  had 
nourished  and  protected  us,  attempted  to  abridge  our  im- 
munities, and  retard  the  progress  of  our  rising  greatness. 
The  house  of  representatives  in  Massachusetts,  the 
house  of  assembly  in  New- York,  and  the  house  of  bur- 
gesses in  Virginia,  took  an  early  and  distinguished  part, 
upon  the  first  promulgation  of  English  measures  of  taxa- 
tion, in  the  assertion  of  their  rights  as  freebom  English 
subjects.^    The  claim  to  common  law  rights  soon  became 


nnder  Iha  anipicei  of  WnEam  Fsqii,  whoM  inflnsDce  cantiibated  la  plant 
Wut-Kew- JeTMy,  and  who  wai  a  joint  aaifriiee  and  tniBt«e  of  m  undivi- 
ded portion  of  V/mt-lenej,  aa  well  bb  a  joint  owDer  by  purchase  with 
other  paitnere  of  EaM-Jeney.  The  dedatntien  of  the  general  aMombly  of 
Viij^ia  in  1634,  that  the  governor  (honld  not  lay,  levy,  or  employ  any 
taie*  or  impoaitionc  Dpon  the  colony,  except  by  theanthority  of  the  general 
sMembly,  waa  the  fint  colonial  example  of  the  aaMrtioB  of  mch  a  ri^t ; 
■■  that  houn  wai  the  fint  popnlar  repreaenlatiTS  body  ever  oonTcned  in 
America.  Hemng'i  Statuta,  voL  i.  p.  118.  ISS.  Slory*  Com.  on  tkt 
Contt.  vol,  [.  p.  S6.  The  chatter  of  the  colony  of  Maryland,  in  163S,  waa 
peculiarly  liberal.  It  eataUiihed  an  independeot  colomal  legidation  in  the 
ptoprietaiy  and  the  freemen  or  their  depntise,  and  the  down  itipalated 
never  to  levy  any  tax  upon  the  Inbabitanta,  and  the  inbabitanta  were  to  en- 
joy all  the  righta  and  privilege*  of  Engliih  laliieata.  1  Chabntr^  Annalo, 
P.S09— 305.  1  HMoriT*  CoU.  p.  337.  The  firMknemUy  of  Maryland, 
in  1 638,  declared  the  great  charter  of  Euglaitd  to  be  the  meaanre  of  their 
libertiet ;  and  William  Penn,  in  the  preface  to  (he  plan  of  government  pre- 
pared for  Pennaylvania,  166S,  declared,  that  any  government  ia  Itee  to  the 
people  under  it,  witre  Ikt  law*  rule  and  the  ptopU  art  a  party  to  thott 
laai.  Proust  Hiat.  ef  Penniylvania,  vol.  ii.  app.  p.  7.  Baeon'i  LatBM, 
1636,  ch.  3. 

•  Xinat'i  Hilt,  of  Xanaektftttt,  vol.  ii.  p.  175.    JoumaU  of  AneiMy 
of  N&¥>.Verk,  voL  ii.  p.  763—780.    Jeftnoift  Ifota  on  Virginia.  189. 
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a  topic  of  tmiversal  concern  and  national  vindication.  In 
October,  1765,  a  convention  of  delegates  from  nine  colo- 
nies assembled  at  New- York,  and  made  and  published 
a  declaration  of  rights,  in  which  they  insisted  that  the 
people  of  the  colonies  were  entitled  to  all  the  inherent 
rights  and  Uberties  of  Enghsh  subjects,  of  which  the  moet 
essential  were,  the  exclusive  powei  to  tax  themselres,  and 
the  privilege  of  trial  by  jury,'  The  sense  of  America 
was,  however,  more  fully  ascertained,  and  more  explicit- 
ly and  solemnly  promulgated,  in  (he  memorable  declara- 
tion of  rights  of  the  first  continental  congress,  in  October, 
1774,  and  which  was  a  representation  of  all  the  colonies 
except  Geoigia.  That  declaration  contained  the  asser- 
tion of  several  great  and  fundamental  principles  of 
American  'liberty,  and  it  constituted  the  basis  of  *6 
those  subsequent  bills  of  rights,  which,  under  vari- 
ous modifications,  pervaded  all  our  constitutional  chariers. 
It  was  declared,  "  that  the  inhabitants  of  the  English 
colonies  in  Nortfi  Am«riea,  by  the  immutable  laws  of 


MartialFt  lift  tf  WatUagttn,  vol.  ii.  p.  8a  and  Appendix,  nota  No  4. 
Wirft  I^e  of  Patrick  Hntn/tWecLft.  Ths  Mwrtion  I7  tba  En^h  lioaie 
ofe<Miui«iu,iit  1764,  ud  prior  toUw>tunpBct,of  aiigbt  toimpow  tazM 
upon  tb*  cdooKa,  produMil  •pirited  and  mant;  remoDatraDCM  to  the  king 
and  pailiaiiMat  from  sereral  of  On  cotooiol  ■■wmbli*».  Pitkin't  Hitl.  of 
tU  Vniltd  Sum,  Yti.  I  p.  1K-~163.  Tbegta.«nlimcttMja{ibto6loaj 
sTNnw-YoA,  in  October,  1TG4,  not  onlj  aMart«d  their  eicltaiTe  right  of 
UiiogthairconatitiiBnta,  bDteainplunad,at  thetametnne,  or  tlw  grievance 
of  potting  an  end,  b;  act  of  parliament,  to  commeicial  interoaano  b«tween 
tbe  colDnte*  and  foreign  Weat-India  Httlements.  JonmaU  of  N.  Y.,  Hi  4 
Tb«  (tamp  act  wai  paMod  the  33d  March,  1765,  and  thii  was  the  firrt 
in«a>ure  oflodtiect  taxation  laid  upon  the  colonial  by  the  British  Parliament 
Air  the  man  pnrpoee  of  ravenne.  The  Gnt  reaolutioni  of  any  of  the  colo- 
nial asMmUies  after  the  paMBge  of  the  itamp  act,  came  tntta  the  house  of 
bDrgenes  of  Virginia-  They  ware  introdoced  by  Patrick  Henry  in  May, 
ITGS,  and  aiwrted  the  right  in  the  colonists  »i  taxing  themaelies.  Wirt'* 
JAft  of  Patrick  Henry,  sect  S. 
•  MmrtkaJTi  lAft  0}  Waskingtvn,  vol  ii.  p.  90,  and  Appendix,  note  No.  5. 


DigizedtyGOOgle 


6  OF  THE  BIGHTS  OF  FERSONS.  [Part  IV. 

nature,  the  principles  of  the  English  constitution,  and 
their  several  charters  or  compacts,  were  entitled  to  life, 
liberty,  and  property ;  and  that  they  had  never  ceded  to 
any  sovereign  power  whatever,  a  right  to  dispose  of  either, 
without  their  consent ;  that  their  ancestors,  who  fiiat  set- 
tled the  colonies,  were,  at  the  time  of  their  emigration 
from  the  mother  country,  entitled  to  all  the  rights,  liber- 
ties, and  immunities  of  free  and  natural  bom  subjects ; 
and  by  such  emigration  they  by  no  means  forfeited,  sur- 
rendered, or  lost  any  of  those  rights ; — that  the  founda- 
tion of  English  liberty,  and  of  all  free  government,  was 
the  right  of  the  people  to  participate  in  the  legislative 
power,  and  they  were  entitled  to  a  free  and  exclusive 
power  of  legislation,  in  all  matters  of  taxation  and  inter- 
nal policy,  in  their  several  provincial  legislatures,  where 
their  right  of  representation  could  alone  be  preserved ; — 
that  the  respective  colonies  were  entided  to  the  common 
law  of  England,  and  more  especially  to  the  great  and  in- 
estimable privilege  of  being  tried  by  their  peers  of  the 
vicinage,  according  to  the  course  of  that  law ;  that  they 
were  entitled  to  the  benefit  of  such  of  the  English  statutes 
as  existed  at  the  time  of  their  colonization,  and  which 
they  had  by  experience  found  to  be  applicable  to  their 
several  local  and  other  circumstances  ;^that  they  were 
likewise  entitled  to  all  the  immunities  and  privileges 
granted  and  confirmed  to  them  by  royal  charters,  or  se- 
cured by  their  Beveral  codes  of  provincial  laws."*    Upon 


•Joaraalt  9f  Ca»frt»*,tiA.i.  p,36.  ed.  HiiL  ISOO.  It  wu>priiiaipl«e{ 
tba  EDgliih  commOD  law,  Uitt  acts  ofpuliarorat  did  not  bind  tfao  EDjIiih 
cidonicg  urIm*  they  vtn  tpeeiaiiy  namtd.  BEankud  t.  Galdy,  4  MmI. 
333.  3  rSa/i:.411,6,C.  SirJwepfa  Jekjll,  in  2  P.  IVma.  75.  Butthepro 
Talent  dMitiina  in  ths  cotoniea,  and  one  that  ww  aatad  npon  by  lonieDf 
the  l^iitatnrea,  wai,  that  no  act  of  parliunent  wai  trinding  npon  the  oofe- 
niaa,  tteugh  named,  nDlea  ratified  hj  the  colonial  le^tlatniee,  aad  on  the 
gtOQnd  that  Ihej  were  not  lepreieDted  m  parliament  H»tckiiuon'M  Hit- 
lory.  Tol.  i.  p.  333.     Chatmtr^  AnnaU,  377.  400.    PitiMt  Hit.  ^tk* 
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the  fbrmatioD  of  the  seTeral  state  coDStitutions, 
'after  the  colonies  had  become  iDdependent  states,  *7 
it  -was  in  most  instances  thought  proper  to  collect, 
digest,  and  declare,  in  a  precise  and  definite  manner,  and 
in  the  shape  of  abstract  propositions  and  elementary 
maxima,  the  most  essential  articles  appertaining  to  civU 
liberty  and  the  natural  rights  of  mankind.' 

The  precedent  for  these  declaratory  hills  of  rights  was 
to  be  found,  not  only  in  the  colonial  annals  to  vhich  I 
have  alluded,  but  in  the  practice  of  the  English  nation, 
vho  had  frequently  been  obliged  to  recover,  their  indefea- 
sible rights,  by  intrepid  councils,  or  by  force  of  arms,  and 
then  to  proclaim  (hem  by  the  most  solemn  and  positive 
enactments,  as  a  barrier  against  the  tyranny  of  the  execu- 
tive power.  The  establishment  of  magna  ckarta,  and 
its  generous  provision  for  all  classes  of  ireemen  against 
the  complicated  oppressions  of  the  feudal  system ;  the  pe- 
tition o/'r^A*,  early  in  the  reign  of  Charles  I.,  asserting  by 
statute  the  rightsofthe  nation  as  contained  in  their 
ancient  laws,  and  especially  in  "  the  great  *char-  *8 
ter  of  the  liberties  of  England ;"  and  the  bUl  of 


VtdUi  SMtt,  ToL  L  p.  91. 93. 96, 97.  Tha  origiDil  ohmitar  of  Femuyha' 
nia,  to  William  Pnui,  conbunsd  ■  prariiion,  that  no  eoDtiibatlan,  abonld  1m 
IsTud  OD  tha  inbabitanti  or  thsir  Matoa,  wiiem  bf  the  conMnt  of  tb»  piti- 
pcialaiy  oi  gDvemw  and  wsmbly,  or  by  act  of  parlimamt  in  England. 
Charter,  aec.  3.  Fnuti  Hitt.  of  Pemuylvttnia,  toL  i.  p.  185.  Yet  tbia 
Mnmahnli  rMerration  of  a  power  of  taiatioD  in  parliameDt,  wm  alwaja 
andemood  by  tha  ocdtmnti  to  imply,  that  tha  people  of  the  proTincfl  were 
to  be  allowed  to  land  their  repreaeotatiTea  to  pajliament  preTioo*  to  tbe  «!• 
etCHo  of  the  pmrer.  Thia  waa  ao  anerted  by  Or.  F^vnklin,  in  hii  aiaou* 
nation  before  Um  hoiue  of  eammou  in  En^and,  prior  to  the  American 

>  Cicera,  in  hia  Tieatiae  Dt  RtpthUca,  lib.  I.  aec  33,  innatad  that 
aqnaUty  of  rigtita  waa  the  buii  of  a  commonwealth ;  for  lince  propaity 
oonld  not  be  aqnal,  and  talenta  ware  not  aqnal,  H^ta  ought  to  be  held  equal 
among  alt  the  eltiteiM  of  the  atale,  which  waa,  in  itaelfj  nothing  but  a  com- 
nranily  of  rigtita. 
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rights  at  the  revolution,  in  1688,»  are  illustrious  examples 
of  the  ioteUigence  and  spirit  of  the  EngUah  nation,  aad 
they  form  distinguished  eras  in  their  constitutional  his- 
tory.i>  But  the  necessity,  in  out  representative  republics, 
of  these  declaratory  codes,  has  been  frequently  questioned, 
inasmuch  as  the  government,  in  all  its  parts,  is  the  crea- 
ture of  the  people,  and  every  department  of  it  is  filled  by 
their  agents,  duly  chosen  or  appointed,  according  to  their 
will,  and  made  responsible  for  mal-administration.  It 
may  be  observed,  on  theoae  hand,  that  no  gross  violation 
of  those  absolute  private  rights,  which  are  clearly  under- 
stood and  settled  by  the  common  reason  of  mankind,  is 
to  be  apprehended  in  the  ordinary  course  of  public  affairs ; 
and  as  to  extraordinary  instances  of  faction  and  turbu- 
lence, and  the  corruption  and  violence  which  they  neces- 
sarily engender,  no  parchment  checks  can  be  relied  on  as 
affording,  under  such  circumstances,  any  effectual  pro- 
tection to  pubhc  liberty.  When  the  spirit  of  liberty  has 
ffed,  and  truth  and  justice  are  disregarded,  private  rights 
can  easily  be  sacrificed  under  the  forms  of  law.    On  the 


•  Act  of  1  W.  &  M.,  tern.  S.  ch.  3,  entitled  "  ui  act  deoliiiDg  tha  Tighta 
aad  libertiea  af  the  aubjeat,  aad  Mltliog  the  gnccBMiOD  of  the  ciowd."  See 
also  tht  act  iif  tettlemtnl,  IS  &  13  Win.  3.  ch.  3,  aad  antt  vol.  i.  393. 

b  Thia  free  spirit  of  the  En^iah  nation  at  the  era  of  magna  charia,  wai 
not  peculiar  to  the  AnglO'Saxon  nee  in  that  ialand.  We  have  an  analo- 
goni  and  almoat  contemporary  cue  in  Deniauk,  upon  the  election  of  King 
Chriatopber  II.,  in  1319.  He  waa  callad  upon  by  the  diet  or  anembly  of 
great  men  which  elocted  him,  to  lign  a  capitnlalion  oc  charter,  taken  from 
preceding  modds,  in  which  it  naa  dedaied,  not  only  that  the  lendal  nohilily 
and  the  clergy  shonld  ba  lecars  in  theii  piinlagca  and  eiamptirau,  bat  that 
the  freo  peasanta  ahould  not  be  labjact  to  any  tax  contrary  to  the  MtabUab- 
ed  tawi  and  cnatmni ;  that  a  parliamsnt  ihonld  be  BnaDiUly  held  at  Wyborg ; 
tbat  no  man  dionld  be  impriaoned,  or  deprived  of  life  and  propeity,  wilhoat 
pnUie  trial  and  convictian  according  to  law  g  and  that  no  law  ahoold  ba 
made  or  altered  withoot  oonaent  of  pailiament,  coDoiiling  of  the  prelatea 
and  beat  men  of  the  kingdom.  Bitiop  MutUr  on  tht  aneunt  Hiitary  and 
Cnutihtfisiitf/Dfwiiarfcnoledinihe  Fott^  Quarttrly  Rcvita,  No.  31. 
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other  hand,  there  is  weight  due  to  the  consideration,  that 
a  bill  of  rights  is  of  real  efficacy  in  controlling  the  excess- 
es of  party  spirit.  It  serves  to  guide  and  enlighten  pub- 
hc  opinion,  and  to  render  it  more  quick  to  detect,  and 
more  resolute  to  resist,  attempts  to  disturb  private  right. 
It  requires  more  than  ordinary  hardiness  and  audacity  of 
character,  to  trample  down  principles  which  our  ancestors 
cultivated  with  reverence ;  which  we  imbibed  in  our 
early  education ;  which  recommend  themselves  to  the 
judgment  of  the  world  by  their  truth  and  simplicity;  and 
which  are  constantly  placed  before  the  eyes  of  the  people, 
accompanied  with  the  imposing  force  and  solemnity  of  a 
constitutional  sanction.  Bills  of  rights  are  part  of  the 
mnniments  of  freemen,  showing  their  title  to  protection, 
and  they  become  of  increased  value  when  placed  under 
the  protection  of  an  independent  judiciary,  instituted  as 
the  appropriate  guardian  of  private  right.  Care,  however, 
is  to  be  taken  in  the  digest  of  these  declaratory  pro- 
visions, to  'confine  the  manual  to  a  few  plam  and  un>  *9 
exceptionable  principles.  We  weaken  greatly  the 
forceof  them,  if  we  encumber  the  constitution,  and  perhaps 
embanass  the  future  operations  and  more  enlaiged  expe- 
rience of  the  legislature,  with  a  catalogue  of  ethical  and 
political  aphorisms,  which,  in  some  instances,  may  rea- 
sonably be  questioned,  and  in  others  justly  condemned.^ 


•  Tba  tMmriog  iiMtuMxa  may  be  menlimied  u  iUMiatiom  of  th*  qnts- 
lionalile  nabiTe  ot  loiiw  of  thaaa  declaratory  proTiaiaiii : 

Tbxm,  MTaral  of  the  itale  oomtitatiDiu,  aa  thoM  at  NtiB-Hamptkin, 
MtnockatitU,  VimBnl,  Iftrtk  Corotina,  Ohio,  Indianajmd  Illinoa,  bare 
mada  it  bd  artidg  id  their  bill  of  righia,  that  tbe  peoide  have  a  ri^t,  not 
only  to  apply  to  the  Isgiilatura  by  petitioo,  or  ramoDatraaee,  but  to  "  id- 
*lnict  their  repreaentativea."  If,  by  thi*,  be  meant  that  tliey  may  give  to 
their  rqiraaeptatiTea  wholeaome  adTice  or  informatioo,  it  ii  a  palpable  truth, 
and  quite  a  hirmkf  artida  ;  but  if  it  be  intended  to  declua,  that  the  peo- 
ple of  a  town,  or  connty.  or  diitnct,  nay  giie  IniidiDg  uutruclioiu  to  their 
immediate  delagatea,  and  to  wfateh  Ihey  mnat  conform  trithont  asy  exsr- 
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In  the  revision  of  the  coastitutioa  of  New  York,  iu 
1821,  the  declaration  of  rights  was  co&stdembly  - 
11*       enlai^ed ;  and  yet  'the  most  comprehensive,  and 
the  most  valuable  and  effectual  of  its  provisions, 


ciw  of  their  own  dJKretioD,  in  like  minner  i>  mn  igsDt  or  Bttorney  in  pri- 
vate baainen  ii  boiud  by  the  directiom  of  his  principal,  it  would  then  ren- 
der naeleai  all  diaenMion  and  dslibaratton  in  Um  legialntnra.  Thii  would 
b«  repugnant  to  lbs  theory  of  goTMnoMMt,  wbioh  ni^Mef  thai  the  npi*> 
mitUiTaa  are  to  meet  and  conanlt  tofellwr  for  the  oommon  wsUare,  and  to 
have  a  regard,  in  the  makiag  of  laws,  to  the  greatat  |[eDaral  good,  and  to 
make  the  local  riewB  and  interest  of  a  part  of  the  commonily  snbordiaate 
to  the  general  interest  of  the  whole.  The  {niaciplo  of  the  English  commOD 
law,  applloable  to  the  members  of  the  British  honas  of  oommona,  ia  deeoMd 
te  be  tbe  tme  doctrine  on  this  BnbJBoL  Thoogh  cboeen  by  a  puticolv 
ccaaty  or  borough,  the  member,  when  elected  and  returned,  sarres  for  the 
whole  realm.  "  When  yoD  choose  a  member,"  said  Mr.  Borke  to  the  elec- 
tors of  Bristol,  in  1774, "  he  is  not  a  member  of  Bristol,  hot  he  is  a  member 
i»f  pariiameuL"  The  end  of  his  election  is  not  partionlar,  bnt  general ;  not 
barely  lo  advantage  his  coostitneuta,  but  for  the  common  wsal ;  and  be  la 
not  bound  to  take  and  follow  the  advice  of  hii  constituents  apcm  any  par- 
ticular point,  nnleea  he  thlnka  it  proper  and  prudent  so  to  do.  (4  hit.  14. 
I  Bla£k$.  Com,  159.)  The  representative  (to  use  again  the  Itmgaage  of 
Bnrke)  owes  to  bis  constituents,  not  hia  industry  only  but,  his  judgment ; 
and  he  betrays,  instead  of  serving  them,  if  he  aacrificea  it  to  their  opinion, 
lira  people  cannot  debate  in  their  collectivo  capacity.  They  can  only  de- 
liberate and  make  laws  by  their  representatives  ;  and  in  the  ordinary  conrse 
of  human  a&in,  the  exercise  of  their  sovareignty,  and  tbe  means  of  tbdr 
safety,  will  consist  in  tbe  disoreet  selection  of  tbe  rulers  who  are  to  admin- 
ister the  government  of  their  choice.  Tbe  earliest  assertion  of  this  impor- 
tant and  undaabted  constitatioual  principla,  that  each  ms'mber  of  the  bouse 
of  commons  waa  deputed  to  serve,  not  only  lor  his  immediate  coastituenls, 
but  for  the  whole  kingdom,  was,  according  to  Hr.  Hallam,  (CsBstil at uimI 
Hittery  of  England,  jai.  I  p.  353.)  made  in  parliament,  in  1571. 

So  it  is  declared,  in  lone  of  the  state  eonatitotkma,  aa  Mjnylaad,  Norti 
Carolina,  and  Teiauoitt,  that "  moDopoliea  are  omtrary  to  (he  genios  of  a 
tree  government,  and  ought  not  to  be  allowed."  ThiB  would  aeam  to  N- 
strajn  the  legislatore  Ihnn  graating  any  eiclustve  privilege,  even  for  a  Km- 
ted  time,  aod  prevent  them  tram  encooraging  the  introduction  and  pmae- 
ention  of  haiardona  and  eipenaive  experiments  in  some  art,  science,  w  bn- 
•htMs,  ealenlalad  to  be  extensively  nselhl.  "  A  temporary  monopoly  of 
that  kmd,"  says  Dcwtor  Adam  Smith,  (/njairjr  into  tht  Wtaltk  af  Nationi, 
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vere  to  be  found  in  the  original  constitution  of  1777,as 
it  Tas  digested  by  some  master  statesman,  in  the  midst 
of  the  tempest  of  war  and  invasion.  It  was  declared,* 
that  no  authority  should  be  exercised  over  the  people  oi 
members  of  the  state,  on  any  pretence  whatever,  but  such 
as  should  be  derived  from,  and  granted  by  them ;  and 
that  trial  by  jury,  as  formerly  used,  should  remain  invio- 


vol  ik  p.  ST9i)  "  may  be  TindioUed  upon  Ihr  nme  ptineiplea,  opon  whieb  a 
lika  manapnly  ot  ■  new  macbiaa  is  ^nted  to  it*  ioveolor,  and  thai  of  a 
new  book  to  its  author."  If  tbg  principle  b«  comet,  tbal  mil  mooopoliM 
an  contraiy  to  the  genini  of  a  free  BtalB,  it  noald  eaademn  the  power 
glren  to  coDgieaa  to  secnra  to  anthon  end  inTcnton  Ibe  excliuiTB  right  to 
IbNF  wrMingi  and  dJaaoTeriea,  and  which  ipeciea  of  monapoly  ii  deamad  la 
be  ejueediogl;  jnat  and  OHful.  Agam  ;  it  ii  made  in  article  in  tbe  de- 
elaratioo  of  rights,  in  the  eonatitutkin  of  lUintu,  that  "  there  ehall  be  no 
other  banki  or  mmeytd  autiltttiont  in  the  itele,  bat  thou  alreadj  prorided 
by  law,  except  a  itite  bank  and  ile  braDchee."  Thia  ia  too  general  and  too 
indrfiaite  ■  teetiaint  npon  the  exerciie  of  the  leglalalive  diecmcioo,  and  the 
Hlqect  weemt  wenttAj  of  lufficient  imporlance  to  bare  biwn  daaaed  amoDg 
the"ge>eral,  great,  and  eauntial  piiueiplee  of  lilmty  and  ti-ss  govern- 
aiant.*'  Id  a  commercial  etate,  it  would  lead  to  the  loas  of  laanj  uaefol 
monayed  ealabtiibmenta,  or  what  ii  more  prabable,  it  would  be  a  tempta- 
tion to  eSbrti  to  elnde  the  font  ot  the  article  by  erasiTO  conatructioiu.  So, 
the  pnriaan  in  the  dedaratioa  of  lighta  in  tbe  oonatitation  of  JTueMti^ipi, 
tb*t  "  no  dtiieo  aball  be  prBTent«)  ftom  amiiTatiiig  on  any  prelanet  teliat- 
wstT,"  eeeme  to  be  atated  in  terms  too  slroog  and  nnqnilified,  and  it  would 
nqaire  Kane  latitude  of  inlerpretation  to  proTcnl  tbe  udjuet  application  of 
the  injunction  to  the  case  of  peraoos  emigTHting  with  tbe  tVaodolent  design 
of  avoiding  the  payment  of  debt,  or  the  diacharge  of  a  known  doty,  as  the 
nfief  of  bail  or  aeciuity.  It  is  declared,  tn  the  canstitntloo  of  Ohio,  that 
"every  aaaoGialion  of  persons,  being  regaluly  formed,  and  having  given 
IbemaelvM  a  name,  may,  on  ■pplicalion  lo  the  legislBlure,  be  entitled  to 
letteia  of  inoorporalioa  to  enable  thrm  to  hold  ortaLes,  real  aad  penonal, 
I6r  the  nippoit  of  tbdr  aohaols,  B«ademiea,  edlegei,  oniveniitita  tjid  otkn 
jUTfeta."  The  provinon  is  too  indefinitely  expressed,  and  relatM  to  ■ 
case  of  on£nary  leipslalive  discretion,  and  if  literally  oarried  into  axacntjan, 
it  would  be  prodnetive  of  great  iuconvenienee.  It  doca  not  aeem  to  be  do* 
■mrviog  of  a  place  amoag  ■■  the  essential  principles  of  liberty  and  free  gor- 
•nmeiit  lo  be  forever  nnahrraUy  eslablithed." 
«  9f  1TT7,  art  1.  13.  41. 
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late  for  ever ;  and  that  no  bills  of  attainder  should  be 
passed,  and  no  new  courts  instituted,  but  such  as  should 
proceed  accordii^  to  the  course  of  the  common  law ;  and 
that  no  member  of  the  state  should  be  disfranchised,  or 
deprived  of  any  of  his  rights  or  pririleges  under  the  con- 
stitution, unless  hy  the  law  of  the  land,  or  the  judgment 
of  his  peers.  Several  of  the  early  state  constitutions  had 
no  formal  bill  of  rights  inserted  in  them ;  and  experience 
teaches  us,  that  the  most  solid  basis  of  public  safety,  and 
the  most  certain  assurance  of  the  unintermpted  enjoy- 
ment of  our  personal  rights  and  liberties,  consists,  not  so 
much  in  bills  of  rights,  as  in  the  skilful  organization  of 
the  government,  and  its  aptitude,  by  means  of  its  struc- 
ture and  genius,  and  the  spirit  of  the  people  which  per- 
vades it,  to  produce  wise  laws,  and  a  pure,  firm,  and  in- 
telligent administration  of  justice. 

I  shall  devote  the  remainder  of  the  present  lecture  to 
examine  more  particularly  the  right  of  personal  se- 
*12  cnrity  and  "personal  liberty,  and  postpone  the  con- 
sideration of  the  right  of  private  property  until  we 
arrive  at  another  branch  of  our  inquiries. 

(1.)  Of  the  right  of  personal  security. 

The  right  of  persona!  security  is  guarded  by  provisions 
which  have  been  transcribed  into  the  constitutions  in  this 
country  from  mofftut  charta,  and  other  fundamental  acts 
of  the  English  parliament,  and  it  is  enforced  by  additional 
and  more  precise  injunctions.  The  substance  of  the  pro- 
visions is,  that  no  person,  except  on  impeachment,  and  in 
cases  arising  in  the  military  and  naval  service,  shall  be 
held  to  answer  for  a  capital,  or  otherwise  infamous  crime, 
or  for  any  offence  above  the  common  law  degree  of  petit 
larceny,  unless  he  shall  have  been  previously  charged  on 
the  presentment  or  indictment  of  a  grand  jury  ;■  that  no 


e  of  The  State  v.  Bardie,  I  Buttle  N.  C.  Rtp.  43,  it  wai 
ormafun  in  the  nature  of  a  que  worrORli  to  tiy  the  light  lo 


DigizedtyGOOgle 


Lmi.  XXITO        of  the  bights  of  PEKSONa  12 

peisoa  shall  be  subject,  for  &e  same  offence,  to  be  twice 
put  in  jeopardy  of  life  or  limb  ;■  nor  Bhall  he  be  compelled, 


a  EranehiM,  was  in  the  Dstnre  of  a  civil  remsdy,  and  not  within  the  prof- 
iiiM  of  a  bill  or  right!,  that  no  ftaeman  ihaDld  be  pal  to  smwer  for  any 
orimicwl  cbaip,  bat  b;  imUctment,  &«.  Bat  in  New  Hampahira  the  at* 
torney-feneial  may  tx-nffieio,  and  in  hie  dieacetiini,  file  an  inforniBlion  in 
all  caaea  of  oflaneea  and  miademeanon  not  capital  oi  infamanB.  The  State 
«.  Dorer,  9  H.  H.  Rtp.  468 ;  and  this  ■nema  to  be  the  law  alw  in  the  (tatea 
of  Maine  and  Haenchoeetta.  The  State  T.  Kiltenr.  &  OrtmUaf,  3$4. 
Commonwealth  t.  WaterboroBgh,  5  Mmn.  Rtp.  259.  The  Cooatitolian  «f 
New  Yiak  doe*  not  reqoiie  ao  indictment  in  alt  criminal  cMea,  for  it  ■!• 
cepta  prtit  larceny ;  nor  does  it  require  trial  by  jury  in  etae*  of  petit  lar- 
ceny and  of  other  offence*  not  infunooa,  a*  in  caae*  of  TagTsnta,  diaor- 
derij  penona,  Jlc,  for  the  trial  by  jnry  htid  not  been  previoasly  ueed  in 
noh  caaea.  DoSy  t.  He  People,  G  Hill,  75.  In  Ohio  al*«  H  i*  held  that 
(he  Legialalnre  may  direct  the  mode  of  rednaa,  ontrammeled  by  the  oon- 
■titntioaal  proriaioa  of  indictment  or  preaentment  a*  to  offence*  criminal 
ot  infamous,  when  the  o9enc«8  are  bat  quati  criminal,  aa  Sabhath  break- 
ing, wiring  apirilnana  Uquora  contrary  to  law,  and  many  other  miademean- 
en,  which  may  be  given  lo  the  Jorvdiction  of  jnilicea  of  the  peace,  mayon, 
&e.  Maikle  t.  Aknin,  14  0iUa  A(ii.489.  Tttmoiunnnaryemvittwntart 
in  derogatioD  of  the  common  law,  without  mdictment  or  trial  by  Jaiy,  and 
ate  conatmed  ilrietly,  and  reit  for  their  vntidily  on  (talnte  proviMona. 
There  mn*t  be  a  neard  of  the  prooeeding  and  an  infonDatiOD  or  charge, 
and  notice  to  the  party,  and  a  con*iotion,  judgment,  and  exMution.  A  re- 
Tiew  foDoded  on  the  reoind  may  be  had  by  habsa*  eorpo*  or  certiorari. 
The  Feot^e  t.  Phillip*,  N.  Y.  C.  Court.  See  N.  Y.  Ltgal  Oi«n)«r  Ibr 
April,  1S4T,  p.  130. 

•  Thii  prohibition  a*  to  patting  a  party  twice  m  jeopardy,  ia  in  Ibe  con- 
Mitntioo  of  the  United  Statea,  and  it  ha*  been  deemed,  by  Mr.  Juatice 
Story,  to  mean  that  no  peraon  ehall  be  tried  a  eaeond  time,  for  the  (ame  of- 
fence, altar  a  trial  by  a  competent  and  regular  jury,  upon  a  good  indiotntenti 
whether  there  be  a  Terdict  of  aoqnittal  or  c«iTiotiaa.  A  new  trial  cannot 
tberefore  be  granted  in  a  capital  caie,  after  a  verdict  rsgulatly  rendered 
mpoD  aiBffi4entindictineDt,bat  itmaywhan  the  jury  haa  been  diachaiged 
ftam  giving  a  verdict,  lor  then  the  party  hu  not  been  pnl  in  jeopardy. 
United  Stataa  *.  Gibart,  9  Stmner,  19.  But  in  oppoaition  to  thi*  opinion, 
it  ho*  been  adjudged  by  Mr.  Jaitice  HcLean,  in  an  equally  elaborste  opin- 
ion hi  the  caae  of  the  United  SUtaeV.  Keen,  1  MeLtatii  Rtf.  429,  that 
the  oonrta  ot  the  United  State*  have  a  oonalitaUonal  power  t«  grant  new 
trial*  in  capital  aa  well  a*  in  other  criminal  caaee.  With  napeot  to  the 
right  to  duekarge  a  jnry  in  a  capital  oaae  when  they  cannot  agree  npon  a 
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in  any  cnminal  case,  to  be  a  witness  against  himself; 
and  in  alt  crimiDal  prosecutions,  the  accused  is  entitled 
10  a  speedy  and  public  trial  by  an  impartial  jury ;  and 
upon  the  trial  he  is  entitled  to  be  confronted  with  the  wit- 
nesses against  him ;  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  &vor,  and  to  have  the  assistance 
of  counsel  for  his  defence.  And  as  a  further  guard 
against  abuse  and  oppression  in  criminal  proceedings,  it 
is  declared,  that  excessire  bail  cannot  be  required,  noi 
excessive  fines  imposed,  or  cruel  and  uniiaual  punish- 
ments inflicted ;  nor  can  any  bill  of  attainder,  or  ex  post 
facto  law,  be  passed.  The  constitution  of  the  United 
States,  and  the  constitutions  of  almost  every  state  in  the 
Union,  contain  the  same  declarations  in  substance,  and 
nearly  in  the  same  language.'    And  where  express  con- 


T«rdict,  it  wu  held  by  tha  SapramB  Coort  of  the  United  Stmtca,  in  the  o«m 
of  the  TJaitml  Slats  T.  Perei,  9  Witalm,  579,  that  the  coaita  have  adia- 
oretionary  power  eren  in  ca^atal  cawe,  (to  be  eieruiasd  with  gnat  caatton 
and  renirve,)  to  ducharge  the  jary  from  giving  a  Terdiot.  and  that  the  pris- 
oner may  be  tried  again  for  the  lame  oBenoe.  Ttaia  queation  a>  to  the  pew- 
ar  of  the  catut  to  diacborge  a  jury  aimm  and  obats«d  in  a  cqiital  oaaa  be- 
fore Terdict,  and  to  put  the  party  accnaed  npon  trial  a  aecond  time  for  the 
aame  offence  after  a  Terdict  rendered,  liaa  been  mnch  dieconed  in  the 
ooorta  in  ttaia  oonntry,  and  Ihe  TigoFaaiuid  powerTal  opposition  to  Ibe  pow- 
er of  the  court  by  Mr.  Justice  Story  in  the  caee  of  U.  S.  t.  Gibeit,  baa  pT- 
<n  adiUtional  intereet  to  the  inveatigBtion.  The  Daaea  in  the  American 
oonrlB  on  the  power  at  diaobaiging  a  jury  in  their  aound  diicretion  before 
Teidiet,  and  at  patting  the  party  anain  on  hk  trial,  are  fnll;  collected  in 
Whartan'i  Amtrican  CrrniRal  Law,  Edit.  Phil,  1B46,  pp.  14&-15S, 
635-^135.  The  remit  clearly  a,  that  the  power  of  the  oonrta  ie  aeUled  by 
OTerwhelmiDg  precedent  and  authority  in  famr  of  the  power  of  the  court* 
to  duchargt  a  Jury  before  verdict,  aSlrt  being  charged  in  a  capital  caee, 
when  there  ia  an  abeolute  naceesity  for  it  to  be  Judged  of  by  the  cocrt  in  ila 
aound  diacrelion,  and  that  the  accwed  may  be  put  upon  bia  trial  de  jiato, 
and  lUao  that  a  new  trial,  after  a  Terdict  of  eomietion,  may  be  awardNl,  for 
Ihe  party  ia  not  pulin  jeopardy  a  aecond  time.  That  jeopardy  already  ex- 
iata,  and  Ihe  only  abject  of  a  aecond  trial  ia  to  gije  the  accnaed  a  citance 
fnta  being  relieved  from  it. 

■  In  the  oidinanne  of  congrea  of  Jnty  13th,  ITST,  for  the  gaverament  of 
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stitutional  proTisious  oa  this  subject  appear  to  be  want- 
ing, the  same  piinciples  aie  probably  asserted  by  dflclan- 
tory  legislative  acts ;  and  they  mnet  be  regarded  aa  fun- 
damental doctrines  in  every  state,  for  the  colonies  were 
parties  to  the  national  declaration  of  rights  in  1774,  in 
which  the  trial  by  jury,  and  the  other  rights  and  Ubertiee 
of  English  subjects,  were  peremptorily  claimed  as 
their  undoubted  Inheritance  and  birthright.  It  *13 
may  be  received  as  a  proposition,  universally  un- 
derstood and  acknowledged  throughout  this  country,  that 
DO  person  can  be  taken  or  imprisoned;  or  disseised  of 
his  6eehold,  or  estate ;  or  exiled,  or  condemned ;  or  de- 
prived of  life,  liberty,  or  pibperty,  tmless  by  the  law  of 
the  land,  or  the  judgment  of  his  peers.  The  words, 
bjf  the  km  of  the  land,  as  used  or^nally  in  magna  ehar- 
fo,"  in  reference  to  this  subject,  are  understood  to  mean 
due  process  of  law,  that  is,  by  indictment  or  presentment 
of  good  and  lawful  men ;  and  this,  says  Lord  Coke,'>  is 
the  true  sense  and  exposition  of  those  words.    The  bet- 

tke  Irrrilmj  of  til  VniUi  StaUt  iiertJMUt  of  tlu  riser  Otio,  It  wu  decUi' 
ad  to  be  an  nnskerabla  uticle  of  cnmpaot  belweaa  the  oiiguiiJ  et&tea  aud  the 
people  and  itetee  in  the  laid  tsirilory,  that  the  inhabitsnti  thereof  ihonld 
•IwiTi  be  eotitled  to  the  beaofit  of  the  writ  of  hihta*  eorptu,  end  o!  tritl 
ij  joTf ;  of  jodiciBl  proceedm^p  acBwding  to  the  comae  of  the  eonmoti 
law  ;  that  all  peiaona  ihonld  be  bailable,  onlcHi  fat  cajrital  oSencea,  vrhera 
tbe  proof  ibalt  be  evident,  or  the  premmption  great ;  that  all  finet  ihonld 
te  modsrate,  and  no  crnel  ot  nnnraal  ponidunsnta  bflieted ;  that  no  man 
^bonld  be  deprived  of  hii  liberty  oi  property,  but  bj  the  judpnent  of  hi* 
peen  or  the  law  of  the  land ;  that  no  man's  jvopeftf  or  aervicea  should  be 
takm  or  demanded  for  publle  eiigenciei,  without  ftaH  compeueBtjon ;  and 
Ibat  DO  law  on^t  ever  to  be  made,  or  have  force  in  the  territory,  inlerfar- 
^  m  any  manner  whatever  wiUi,  or  afieoUng  private  contract*  or  engnge- 
tMnta  fooa  jCdc,  and  iritbont  fraud  previoiuly  formed.  Thii  laet  and  val- 
aaUe  provbiun  wai  at  that  tfane  new  and  miprecedentrd  in  conttitntioual 
UMory. 

•Ch.99. 

*•  a  luit  SO.    Sm  alao  the  matter  of  John  and  Cheny  itneta,  19  Wtu- 

Vol.  a  a 
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tei  and  lai^r  definition  of  due  process  of  late  is  that  it 
means  law,  in  its  regular  course  of  administration,  through 
courts  of  justice.  [Story  Comm.  on  the  Const.,  Vol.  3, 
264,  661.) 

itO,  659.  Taylor  T.  FU1«r,  4  HUl,  If.  Y.  Btp.  145,  146,  147.  Tbe  lav 
«/  ihtiand  in  UUiof  rij^t,  wj*  Cb- J.  Ruffia,  in  tbsslaboratB  opinioQ  da- 
liieied  in  Hoks  t.  Hendenon,  4  Dn.  N.  C.  Rtp.  15,  (and  ons  replete  with 
lonnd  coQititntiotiBl  dcM!tnne«,)  does  not  mean  merely  an  act  of  the  legiila- 
tnre,  for  that  cODitmctlon  would  abrade  bH  reatrictioot  on  legiilative  as- 
thorily.  The  olanw  mcuii,  that  lUtotM  wbioh  would  depriTo  a  oitiien  of 
the  ri|^ta  ot  penon  or  property  withoat  ■  r«p1iir  trial,  according  to  tbe 
conns  and  naaje  of  tbe  conunoa  law,  woald  not  be  the  Isw  of  the  land  in 
tbe  wnae  of  the  constilntion.  Mr.  JoMice  Story,  in  his  Commenlarifi  on 
tbe  ComtilDtkin,  toL  3,  6G1,  and  Mr.  Jnitice  Bronson,  in  4  Hill,  !f.  F. 
Asp.  146, 147,  adopt  the  mhw  coaatroction.  In  Sonlh  Cardina  the  low  of 
(is  land  in  tbe  conslitation  of  that  stala  meana  tbe  eammon  and  the  atal- 
nta  law  existing  in  that  stata  at  the  adoption  of  ita  cooatitution.  O'Neitl, 
J.  in  the  Bute  v.  Simana,  2  Sgta'*  R.,  767.  In  TenneMee  "  tbe  law  of 
the  land"  in  the  conslitation  of  that  state  is  nndentood  in  many  casea  to 
mean  a  general  andpnUic  law,  openting  equally  npon  oToty  member  of  the 
oommnnity  ;  and  erary  partial  law,  by  which  private  property  and  the  rigbts 
of  iudiridaRla  are  atmdged  or  taken  away,  is  held  to  bs  against  lbs  eonsti- 
tatiOQ  of  the  state.  3  Yager,  SOO,  554.  10  Id.  71.  A  statnte  declaring 
it  to  be  felony  to  embezzle  or  make  false  entries  by  the  officers  of  a  specific 
bank,  is  held  to  be  unconstilulionnl  and  void,  as  being  a  porltnl  law,  not 
embncing  tbe  officers  of  other  iustitotions  under  similar  circu Distances. 
Bodd  T.  The  State,  3  Humph.  Tmn.  R.  483.  The  judgnitnt  of  ki»  peers 
means,  trial  by  a  jury  of  twelve  man  according  to  tbe  course  of  the  com- 
mon law ;  and  even  in  priTBta  suits  at  common  law,  the  right  of  trial  by 
joiy  is  preserved  in  the  coaatilutiou  of  tbe  United  States,  where  the  value 
in  controversy  exceeds  twenty  dollars.  Con*.  V.  S.  Amaidtntnti,  art.  T. 
In  the  constitution  of  New  York  it  is  declared,  that  trial  by  jury,  "  in  all 
cases  in  which  it  has  been  heretofore  used,"  should  remain  inviolate  for- 
ever ;  and  no  new  court  ahonld  be  instituted,  except  courts  of  equity,  which 
dioold  not  proeetid  according  to  the  coarse  of  the  common  law.  Consl.  JV. 
F.  ut.  7.  Under  these  provisions  it  has  been  adjndged,  that  tha  provision 
in  the  constitntJoD  of  tbe  United  Stales,  relative  to  trial  by  jury,  applies 
only  to  thtjtderai  courts;  and  that  the  provision  in  the  state  conatitntion 
applies  only  to  cases  of  trials  of  tssnes  of  fact  in  civil  and  criminal  pro- 
ceedings in  conrti  af  }U4lict ;  and  that  the  provisioa  aa  to  mui  courts  ta- 
fsrred  to  courts  exercisinf  the  usual  jnrisdicIioD  of  coorls  of  law,  but  pro- 
eaeding  by  modti  niubiotsii  ta  tht  common  laa.    In  the  tnatttr  of  Smith, 
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But  while  cruel  and  unusual  puniBhmeoitfl  aie  tuuver- 
sally  Gondemned,  some  theorisla  have  proposed  the  entire 
abolition  of  the  punishment  of  death,  and  have  considered 
it  to  be  an  unnecessary  waste  of  power,  if  not  altt^ther 
unjust  and  unwarrantable.  It  has  been  soppoeed  that 
Qie  proper  object  of  punishment,  the  protection  of  soci- 
ety by  the  prevention  of  crime,  can  be  as  well,  or  more 
effectually  attained,  by  the  substitution  of  milder  sanc- 
tions. The  great  difficulty  is,  to  effect  the  salutary  ends 
of  punishment,  and,  at  the  same  time,  avoid  wounding 
the  public  sense  of  humanity.  The  punishment  of  death 
18^  doubtless,  the  most  dreadful  and  the  most  impressive 
spectacle  of  public  justice ;  and  it  is  not  possible  to  adopt 
any  other  punishment  equally  powerful  by  its  example. 
It  ought  to  be  confined  to  the  few  cases  of  the  most  atro- 
cious character,  for  it  is  only  in  such  cases  that  public 
opinion  will  warrant  the  measure,  or  the  peace  and  safety 
of  society  require  it.  Civil  society  has  an  undoubted 
right  to  use  the  means  requisite  for  its  preservation ;  and 
the  punishment  of  murder  with  death,  accords  with  the 
judgment  and  the  practice  of  mankind,  because  the  in- 
tensity and  the  violence  of  the  malignity  that  will  com- 
mit the  crime,  require  to  be  coimteracted  by  the  strong- 


10  WtiiJtU,  449.  Cowen,  J.,  ia  the  matter  af  John  aad  Cherry  itrtrll,  19 
WtmdtU,  676.  Lee  r.  TiUataoii, 24  Wtndta,337.  In  Gvapt,  where  the 
prariaiaD  in  the  MOatitDtiOD  ■eooriDg  tiul  bf  jury  ia  Ihe  auiw  u  in  IbU  of 
Naw  York,  it  hM  beeo  sdjiulfed,  that  it  did  not  ^^1;  to  amnniu;  juriadic- 
tiona  known  and  in  on  before  the  idoptiOTi  of  the  oooatilotion.  Law  end 
commieaioaen  of  pilota^,  R.  M.  Chttrltm't  Sip.  303.  Thia  hm  bMU  alao 
the  contemporaneooi  and  pcactical  eipoaitian  of  the  aame  words  tn  Ihe 
conatitntioD  of  New  York.  Lee  v.  Tillalion,  £4  WendtWt  Rtp.  337.  So 
in  HBnaaippi,  it  ia  held  in  Lewia  t.  OairetC  5  Homard'i  Rtp.  434,  that  a 
atalnte  aatborixmg  anmmary  proceedioga  by  motion  a|[aiut  a  aheriff  and 
hia  anratiea  for  official  miacondacE,  ia  not  a  Tiolalion  ot  the  couatitation 
which  goanuiteea  the  right  of  trial  by  jury.  Tfaat  reriajen  wai  not  intend- 
ed to  diatntb  the  ancient  and  eatabliahed  joriadiclioa  of  the  coarta  and  the 
modca  of  trial  aa  regnlated  by  the  common  law  under  nu^s  eharta. 
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*14  est  motives  which  can  be  presented  to  'the  homan 
mind.  Grotias>  discusses  much  at  large,  and  with 
his  usual  learning  and  ability,  the  design  and  the  lawful- 
ness of  punishmeut ;  and  he  is  decidedly  of  the  opinion, 
that  capital  puniahments,  in  certain  cases,  are  not  only 
lawful  under  the  divine  law,  but  indispensable  to  restrain 
the  audaciousness  of  guilt  He  recommends,  however, 
for  adoption,  in  many  cases,  the  advice,  and  even  the 
example  of  some  of  the  ancients,  by  the  substitution  of 
servile  labour  and  imprisonment  for  capital  punishment 
This  has  been  done  since  his  time  to  a  very  great  extent 
in  some  parts  of  Etuope,  and  especially  in  these  Uaited 
States.  In  the  earlier  code  of  laws  prepared  by  William 
Penn,  and  adopted  by  the  legislature  of  Pennsylvania,  in 
1682,b  it  was  declared,  that  all  prisons  should  be  work- 
houses for  felons  and  vagrants;  and  the  penitentiary 
system  founded  on  labour,  discipline,  and  instruction, 
accompanied  with  patient  and  humane  treatment,  was 
first  introduced  into  this  country  by  the  wisdom  and  be- 
nevolence of  that  eminent  lawgiver.  Though  the  peni- 
tentiary system  has  not  been  able  sufficiently  to  answer 
the  expectations  of  the  public,  either  in  the  reformation  of 
offenders,  or  as  an  example  to  deter  others,  yet  the  more 
skilful  structure  and  arrangement  of  the  prisons,  and  the  in- 
troduction of  a  stricter  and  more  energetic  system  of  prison 
discipline,  consisting  essentially  of  separate  and  solitary 
confinement  by  night,  and  hard  labour  without  solitude, 
and  in  compajiies  hut  without  conversation,  in  the  work- 
diops,  by  day ;  (and  which  have  been  carried  into  effect 
with  beneficial  results  in  the  state  prison  at  Auburn,  and 
in  the  new  state  prison  at  Sing-Sing,  in  New- York,  and 
at  Weathersfield  in  Coimecticut,)  afford  encouraging  ex- 
pectations that  they  wilt  be  able  to  redeem  the  credit  of 


>  De  Jure  BtlU,  b.  9,  eb.  90. 
*  Pm^a  HtHerj  a/  Pnmiylea 
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the  system,  and  recommend  the  punishment  of  solitary 
imprisonment  and  hard  labour,  instead  of  capital  and 
other  sanguinary  punishments  to  the  univeisal  a[^)roba- 
lioD  of  the  civilized  world.> 


939i  a  furthor  rabnn  la  priKm  di*df4iii*  ma  la- 
tradMad,  ud  ii  ^Mken  of  witfa  U^  apfnbaOm  bj  eompstuit  pdpt.  It 
Luiwpti  of  Mlitojy  oonfisementbr  night  u>dbeiBgi^HU«t«IraiiiiaBoeiatM 
in  gidlt  by  day,  and  labour  bj  dmy.  Pwdan'a  Dig.  455>  Doctor  Liabsr  in 
Ui  Ltttar  to  (JU  Praidaa  s/  tin  PUladtlpliia  8*ei»tyf«r  alUvimtimg  da 
■nams*  of  rvNte  priaow,  and  in  hii  £(tt(r  ta  tl«  OMfraor  ^  5MUA  Cor- 
alJna  on  tJu  pttdttatiary  lyafm,  oouMa  ant  with  |TM<  itrangth  in  bmmi 
of  the  nuiadelphia  qnlara  in  pnreMnea  ta  Um  Anbnn  {dan  of  diaupline. 
Soe  abo  tha  Ltttrt  aur  la  ayafama  ]MBiIanJ>Btra,  par  M.  Drwutt,  Cbhim 
tilUr  a  la  eoar  rvgale,  Faiia,  I83T,  in  which  the  FhUadatphia  plan  of  nlj- 
tad*  b;  nigbt  and  by  dsj  ia  Mf  enloreed;  and  Iha  ajatam  wma  ^ptorad 
•Taltorflilldiacaaaion  by  tita  Canaatl  Oeninl  dii  DtpaiUmmt  Ja  laSamt, 
Oetabar  90Ui,  1837.  Bat  BotwilliatatidiaK  «U  thia  aanation,  it  would  aeran 
that  oompetent  petania  of  oxperienos  hnra  raiaad  a  doobt  aa  to  tbo  good  af- 
bcta  of  total  and  abaohite  atditary  eonflnwrwart  by  day  and  ni^t,  in  v»- 
aoqnoaae  of  ila  daletarioaa  effinta  iqMwi  the  body  and  mind  of  the  priaanai. 
Doeloi  liebar  diatingniahea  dia  one  ayataai  aa  tha  Anbora  or  ailant  ayatam, 
and  Iho  Mber  aa  Iha  Ponnayliraiiia  aeiianUe  at  oraniitio  ayatam.  l^a  Boa- 
ton  Priaon  Diaoiirilns  Society  haa  baen  a  itrenaotia  and  able  adroeata  of 
Iha  Anbnm  or  ooagngsto  ayatam,  in  oppoaitioa  to  tha  P«aaaylTBii>a  or 
aaparata  ayMam.  Oa  tha  othei  hand,  Miaa  D.  X.  Dix,  in  hoc  "  KamaAa 
on  Friaaot  and  Priaon  Dwd^o  h>  the  Dnitad  StatM,"  1S45,  altar  a 
tbonugh  nrinr  of  tha  paaltaalianea  ia  tba  Doitad  BCataa,  givaa  har  opjn- 
iOB  m  &rar  of  the  anparior  afficMy  of  the  a^aiata  aa  dlatiognkhad  from 
the  OMigTegate  ayatem  apoa  tha  marala  of  tha  eonriota.  Tha  woik  ia  writ- 
ton  with  great  good  aeaae  and  knowledge  of  beU,  and  with  admirable  tsm- 
par  and  caoder.  Tha  FennaylVBnia  or  aeparate  ayatMo,  by  which  (be  ooa- . 
THta  are  kept  aaparato  tana  aaoh  otiier  not  only  at  night,  bat  by  day  when 
at  hard  labonr,  ia  Iha  one  now  praralant  in  Earope,  and  it  hM  high  antbo- 
litiee  both  in  Ennpa  and  Ameiioa  in  it*  faTonr.  Tha  plan  ia  aeolitaim  from 
aaaooiataa  by  day,  aooompanird  by  monnal  labour  with  moral  and  rsligioiN 
faatnietion,  and  with  aolitary  oonfinemKit  at  night    Tha  aabjaet  of  panal 


pottation  aa  a  punialiDiaBt  and  <£aaipliiie  haa  boan  a  foilnra  either  aa  maana 
to  deter  from  crime,  or  to  reAmn  the  conriotK  la  a  revert  made  in  the 
Ei^lirii  Hoaae  of  Commona  in  1B38,  it  wa«  atatad  that  inatead  of  a  ra- 
fanaing  it  had  a  cornipting  iafiaenee,  and  waa  oontinnany  enlar|piig  the 
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•While  the  personal  security  of  every  citizen  is  protect- 
ed from  lawless  violence  by  the  arm  of  goremment  and 


Anitmlian  teiritoriei  by  colouiiU,  most  tharoagblj  depraved  u  rsspccted 
balb  the  chaneter  uid  dep^B  of  Iheii  Ticiou  pnip«iiaitj«a.  If  thia  be  k>, 
the  giiaTsnce  wu  moat  alarmmg,  for  in  Great  Britain  abont  5000  penona 
aanoally  iiiid«Tp>  th«  aentenea  i>f  tnnqMitattoD.  But  great  and  moat  csm- 
meDdaUe,  and  appaienU  j  jndiciana  amcndmeiita  and  iispniTniiMita  mra 
nada  by  the  Britiah  goranmisnt  in  IS49,  to  meliorate  the  eoadition  of  ood- 
Tict  diaoiplina  in  Van-Disman'i  Land  and  Norfolk  Iitand.  Bee  the  able 
•nd  iDtereatmg  DUfoteka  of  Ltri  StanUy,  Sterttarf  of  Stati  for  tlu 
HotHt  Dtfttrtmrnt,  to  Sir  Join  ^milm,  Luuttnant  Qmenar  ef  Van 
Dittnan'i  Land,  pnblkhed  by  order  of  the  Honaa  of  Commnna,  April,  IS43. 
It  afqwara  that  1000  oonvicta  are  aent  annaallj  ftvm  Great  Britain  to  Nor- 
folk laland  in  Auatralia,  and  the  number  of  coBvict*  naident  then  ia  not 
naually  abore  3000.  That  BOOO  oonvicta  are  employed  in  labour  in  Van 
Dieman'a  Land.  The  comae  of  (Hacipline  la  that  ever;  convict  ia  aubjectad 
to  aocceaaiTe  atagea  of  pnntilunent,  decreaaing  in  vigor  at  each  anoceaaiTa 
ttep,  Dniaaa  the  tranait  to  a  leaa  aevere  paniahment  be  withheld  owing  to 
miaeDDdaet  in  the  conviot ;  (10  DetentiiKi  at  Norfolk  Iiland  foar  yean; 
(D.)  The  probationary  gang  removed  to  Van  Dieman'a  Land,  and  kept  at 
labour  two  yean;  (3.)  The  probation  paaea  five  years;  (4.)  Hokela  of 
leave ;  (S.)  Paidona  abaolnle  <a  conditional.  Great  eflbrts  are  made  for 
tiie  melioration  of  fomale  eonvieta,  and  600  of  Ihem  annnally  paM  Ihioagh 
the  penitantiariea. 

In  the  caaa  of  wanton  and  malictona  miachief.  coiporal  chaatiaement 
aaema  to  be  deemed  a  anitable  poniahment  in  whole  or  in  part  in  the  adop- 
tion of  meani  to  prevent  it  Tbna  fbr  the  better  protection  of  work*  of  art, 
and  aeiantifie  and  literary  eollectionB,  the  atatate  of  B  &  9  Victoria,  cb.  44, 
deolaiea  that  anch  treefHuasn  shall  be  antijected  to  aix  montha  impriaon- 
ment  with  hard  labonr,  and  wilA  tJu  lehaUmmt  diieipliiM  of  mt,  UM, 
or  tliret  ultippitigi. 

It  appean  now,  (1647)  to  be  the  policy  of  the  British  j^emmeot  to 
qaalify  or  aboliah  tranepcrtation  to  Australia,  or  to  any  Britiib  aettlemeDt 
mora  distant  than  Gibraltar  or  the  Bennodas,  where  the  hulk  syetem,  as  it 
exists  at  Woolwioh  is  in  operation,  and  to  sabstitute  for  the  present  pnniah* 
mont  nfotmatory  establishments,  or  a  prapantory  period  of  paniahment, 
and  a  nibnaiiuent  aystem  of  compnlaory  Ubonr,  and  that  no  released  con- 
vict shall  be  pennitted  to  remain  thereafter  in  the  United  Kingdom.  Same 
modification  of  that  kind  hai  been  snggeated  aa  a  mbatitate  for  tnnsporla- 
lion,  though  with  the  pteaei'tation  of  tranapntation  to  a  qualified  degree. 

Iliere  wen,  w  eariy  as  1834,  aixteeu  of  the  United  Statea,  vi*.  Maine, 
Naw-Han^d>D«,  Tennont,  Haaaaehnsatta,  ConnecticDt,  Naw-Toik,  New- 
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the  tenois  of  the  penal  code,  and  while  it  is  equally  guar- 
ded from  unjust  and  tyianmcal  proceedings  on  the  part 
of  the  goremment  itself,  by  the  provisions  to  which  we 
haTe  refeired,  every  person  is  also  entitled  to  the  preven- 
tive arm  of  the  magistrate,  as  a  further  protection  from 


Jowj,  FemwylTauU,  Hujlaod,  Virginia,  Kentucky,  T«nnMne,  Gvorgia, 
Mio,  Indiana,  and  Uliooii,  beiidw  the  Diitiiot  of  Cdninbia.  which  had 
pwi*-"'""—  or  itata  prinDB  eotaUiahed  tad  lapported  b;  gDremmeat. 
TIm  ■jntem  ia  exteoding  and  gcDwiog  beOw  in  tbiaMnntir  by  the  ligbta  of 
flzperienoa,  and  in  liOS  the  pJKilw  in  eight  or  nine  of  the  atalea  had  bMame 
•  aoone  of  rereDne  to  the  public,  w  tbe  earning  of  the  cealicta  by  their 
Ubom  Ian  a  clear  fain  abore  all  eipaius*.  It  hu  altraoted  attention  in 
EBtepa,*ndgeatleiiwnafehanct«r  and  ability  from  England,  France,  and 
Piwl«i  have  Tinted  tbe  United  State*,  ander  the  anipicaa  of  their  reapec- 
ti**  goreituoaala,  in  aria  to  hipeot  enr  piiNni,  and  obtain  a  tltoron^ 
kamrladge  of  the  plan,  diedpUne,  and  eSeola  of  oar  penitentiary  lyatama. 
To  tbeae  Tiula  ve  are  indebted  for  the  intamtinK  mrk  eS  M.  U.Q.i* 
Btmmamt  tt  A.  it  ToefBcvUle,  enUtI«d  Du  Symtiwu  Ptnitmtiawt  shz 
BlaU-Vait,  ttd*  mt  a^lkMan  en  Franct,  Faiia,  1S33  ;  and  which  haa 
been  tranalated  with  notea,  by  Doctor  Francia  lieber,  adTantageooaly 
hncwn  to  the  lilaiary  worid  ai  the  editor  of  that  great  work,  the  Eneyclo- 
ftdia  Jjiwricona  ;  alan  Sbi  tbe  Report  of  WilliMm  CrtBfatd,  C«f .,  on  l&a 
PniUntiariei  0/  tlu  Vniltd  Statct,  preaenled  to  the  Briliab  goremniBnt, 
and  oriand  to  be  printed,  in  March,  1835.  Wa  appendix  to  thii  report 
T— '-i—  an  extraordmaiy  and  very  TalooUa  maaa  of  fkota  and  dstalla  en 
the  »bj»el,  coUeotad  with  great  indnitry  and  care,  and  neoompanied  with 
«xecUeat  |4ani  of  oar  principal  rtats  peniteatiariei.  Tbe  whole  work  ia 
my  iaMmatiT*,  and  oogbt  to  be  repnbli^ed  in  tbie  country.  The  French 
nMtaala  eoOedad  alao  doonmBntaiy  and  atatiMicai  matter  relatire  to  oar 
rtate  priaona,  amonnting  to  nz  Tolomea  in  folio,  which  have  not  been  pub- 
Iklied,  hot  were  depoaitwl  m  the  office  of  tbe  mioiatar  of  commerce  and 
paUic  woiki  at  Faiia. 

Doctor  JolJca,  a  learned  profeanr  at  Berlin,  in  FroBia,  nnder  the  direc- 
Uou  of  bii  goremment,  viaited  the  United  State*  on  the  aama  errand  in  the 
yMn  1834,  1835,  and  163E,  and  in  1839,  bii  work  in  two  lolomea  ca  tha 
Jbrof  Conditimi  0/  tie  United  States  waa  pnhliihed  at  Leipnj  in  Ger- 
many, and  the  Baeond  Tolome  wa*  whoDy  occnpiad  with  the  antiieet  of 
crime  Bud  puniahmant. 

In  1830,  afaJUpaaaedtbeEnglidihonaeofcommenaaboliihiagthapnn. 
irimant  of  death  for  ftorging  negotiable  eeoDritiea  ;  but  thii  altsntion  m  tba 
••taUiahed  law  waa  rejactad  by  a  lar^  majority  in  the  honae  of  loida. 
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threatened  or  impending  danger ;  and,  on  reasonable  cause 
being  shown,  he  may  require  his  adversary  to  be  bound 
to  keep  the  peace.  If  violence  has  been  actually  offered, 
the  offender  is  not  only  liable  to'be  prosecuted  and  punish- 
ed on  behalf  of  the  state,  but  he  is  bound  to  render  to  the 
party  aggrieved  adequate  compensation  in   damages.^ 


•  The  rata  ai  mMmra  of  dunsps,  in  wtioni  at  Uw,  tar  ■  eompaiuatian 
tiu  dTil  inJBiHB  to  tha  panon,  w  prc^arty,  en  ohnrMtflr,  fau  be«i  raoantlj 
aiteuJTaly  diioiuatd,  and  with  inperiM'  learning,  abilitj,  and  candoni  in 
"  A  TVeotif*  «■  U*  mtafurt  of  Bamagat,  by  Tktodan  Stigwiei,  B»q., 
NtU'Ycrk,  1S4T,"  a  woA  graatlf  wanted,  and  wtueb,  Ihtm  ita  intiinaio 
merita  will  recomntend  itwlf  itiwiigly  to  the  palnnage  of  tlie  profearioa. 
Tlie  geneial  role  ia  that  if  a  oaaa  be  free  ftnm  fraud,  malica,  wilfol  nagli- 
genoa  or  oppreaaion,  the  oompeniation  ii  taken  atriotly  for  tb«  leal  injury 
or  aetool  pecnniaiy  loai  to  tha  pnrtj,  and  ptrhapa  tlie  nataral  and  legal  eon- 
aaqneneea  of  the  act  complained  of,  and  tha  actnol  eoata  and  eipamea  tm- 
tainad.  But  IT  fraud,  malice,  or  mala  irmi  mingle  in  the  ooDlroretayi  the 
daim  goea  lieyaDd  aitelutt  compenaation,  and  pmiitive,  Tindiotive,  or  ez- 
emplaly  dsmagea  by  way  of  punialimeut  and  for  eiam[de'a  aake,  aaem  to 
be  admitted  intbe  JDriapradenceof  Bngland  andof  thiacoimtr;.  Hub  Mr. 
8«dgwick  ha«  ahown  by  nmnanraa  caaea  from  9  Wilt.  905.  3  Jb.  18.  13 
Miam  4-  W.  47.  1  Wiulangtiin  C.  C.  V.  S.  R.  159.  3  JointM  JL  56,  54. 
14  Id.  353.  a  Maton  R.  190.  10  N.  H.  R.  130.  15  Cona.  R.  335,  367. 
8fany,J.3  Wil<atiM,546.  Baldwin  J.  1  BoUHinJI.  138.  The  leanad  ao- 
thor  of  the  tieatiH  flitttieT  ahowa  that  In  tha  Scotch  eonrta  the  rnle  of  ahao- 
Inte  oompenaatiDn  for  civil  injniies  ia  adhered  to  vitlioDtBonvertiiigthanlt 
into  a  matter  of  pnnii^maut,  or  going  beyond  a«npenwtoiT  damag«a ;  and 
tint  leema  to  be  the  aonnder  mla  in  the  ojunivn  of  Mr.  Metcalf  and  Profaaaor 
Gnenleaf,  the  eminent  jnriata  to  whom  Mr.  Sedgwick  rsfera,  while  he 
frankly  girea  hia  own  reaaona  lor  what  he  daama  the  better  oonidaaion  ia 
the  Engliah  and  American  law.  It  fbllowa  neoaaaarily  tbat,  ezoqit  in  mat- 
toia  of  conttact,  the  amount  of  damagea  when  bad  paaaiona  or  mottrv  are 
intermixed,  moat  be  leA  to  the  aonnd  diaeretion  of  a  jory,  to  be  exeroiaad 
according  to  the  oironmatancea,  and  nnder  Uis  wiae  anperintettdenee  of  the 
oonrL  See  Jfaonira  <if  Damagti  fry  Stdgtciek,  p.  37-.46,  p.  75,  76,  and 
oh.  3,  and  ch.  IB  of  that  treatiae.  Bnt  in  nnana  of  loaa  withont  aggraTa- 
lion  w  intentional  wnmg,  ttie  law  confinea  itaelf  to  a  oomfriete  indem- 
nity withont  adding  exemplary  dam^ea,  or  aatimaled  pro&la,  or  remota 
conaaqnaneea.  3  DaUat,  333.  3  TTAaoton,  397.  3  /^  546.  17  Pick. 
543.    3  Tamt.  314.    93  WtiuMi,  435.     a*dgitkVt  ZWaliN,  p.  88-93. 
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The  municipal  law  of  oar  own,  as  well  as  of  every  other 
country,  has  likewise  left  with  individuals  the  exercise  of 
the  natuial  right  of  self-defence,  in  all  those  cases  in  which 
the  law  is  either  too  slow  or  too  feeble  to  stay  the  hand 
of  violence."  Homicide  is  justifiable  in  every  case  in 
which  it  is  rendered  necessary  in  self-defence,  against  the 
person  who  comes  to  commit  a  known  felony  with  force 
against  one's  person,  or  habitation,  or  against  the  person 
of  those  who  stand  in  near  domestic  relations.>>  The 
right  of  self-defence  in  these  cases  is  founded  on  the  law 
of  oatuie,  and  is  not,  and  cannot  be  superseded  by  the 
law  of  society.  In  those  instances,  says  Sir  Michael 
Foster,  the  law,  with  great  propriety,  and  in  strict  justice, 
considers  the  individual  to  be  under  the  protection  of  the 
law  of  nature.  There  are  some  important  distinctions  on 
this  subject,  between  justifiable  and  excusable  homicide, 


It  it  difficult  to  d»clnM  1117  pred«e  meuan  of  duaagu  from  the  ni 
twam,  bat  the  oontti  hiTO  in  thoie  omm  discaliiileiiuiced  the  idea  oT  ipee- 
riatJTe  or  ramota  dacugm,  thoagli  it  ii  impoaible  to  Beceitain  mj  cettaln 
rale  tram  the  namerooi  can*  which  i«tiwrtably  illiatiile  "  tha  seeiHa- 
tioDi  of  the  jndidBl  peodulacD."  The  nomeroai  can*  under  the  head  of 
Ttmett  mti  eonttquaitial  ianaga,  are  mort  mdnitrioMly  eolloctad  h;  Hr. 
Sedgwick  in  the  3d  chapter  of  Ue  tieatiie,  and  to  that  I  moM  rafer  the 
itndsnt  In  the  £«ts  Bepurter,  Boston,  April,  1847,  Ihars  ii  aa  elaborate 
rorieir  of  the  csNi  in  toattei*  of  tort  on  the  nibject  of  ezempUr;  damaete, 
aBdeaTcarini;  to  ihow  that  the  deckioBB  do  not,  on  ■  itrict  exaimnation  and 
ooutiDction  of  the  lansnage  of  them,  amoant  to  antboritlea  for  jpung  be- 
yond eompanaatary  damagea.  On  thii  aabjeet  it  appean  to  me  that  the 
oottolnaioni  in  Hr.  Sedgwick'i  treatiie  are  well  warntnted  by  the  deciiiona. 
and  that  the  attempt  to  eiclnde  all  conrideration  of  the  malice,  and  wick- 
•dnev,  and  wantonnen  of  the  tort,  in  eetimatiojc  a  proper  compeniatJon  to 
the  Tictim  ii  impractieabla,  Ttnonary  and  repugnant  to  jiut  feelings  of  eooial 
■ympathy.  In  tieqna,  when  the  party  wantonly  Tiolatsi  the  iaWi  "the 
jury  tiionld  not  be  ipariiig  in  the  damaged"  Lord  Atunger,  I  Mteami  ^ 
ir«My,  34S. 

■  Bee  tn/ra,  p.  340,  talc. 

kHa»i.P.O.  b.  1.  dLSa.  MO.SI.    FotUr'i  DilMinrM  of  E 
»73,9T4. 
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and  manslaughter,  and  murder,  which  it  does  not  belong 
to  my  present  purpose  toexamine ;  and  I  will  only 
*I6  observe,  that  homicide  is  nerer  strictly  justifiable 
in  defence  *of  a  private  trespass,  nor  upon  the  pre- 
tence of  necessity,  when  the  party  is  not  free  from  &ult  in 
bringing  that  necessity  tipon  himsel£> 

(2)  Of  slander  and  libeU 

As  a  part  of  the  right  of  personal  security,  the  preser- 
vation of  every  person's  good  luune  from  the  vile  arts  of 
detraction  is  justly  included.  The  laws  of  the  ancients, 
no  less  than  those  of  modem  nations,  made  private  repu- 
tation one  of  the  objects  of  their  protection.  The  Roman 
law  took  a  just  distinction  between  slander  spoken  and 
written ;  and  the  same  distinction  prevails  in  our  law, 
which  considers  the  slander  of  a  private  person  by  words, 
in  no  other  light  than  a  civil  injury,  for  which  a  pecuni- 
ary compensation  may  be  obtained. >>  The  injury  consists 
in  falsely  and  maliciously  charging  another  with  the 
commission  of  some  public  offence  criminal  in  itself,  and 
indictable,  and  subjecting  the  party  to  an  in&mous  pun- 
ishment, or  involving  moral  turpitude,  or  the  breach  of 


•  Htttek,  p.  C.  b.  1.  ob.  38.  B8C  SS,  23.  lu  the  Bute  t.  Morgu,  3 
Irtdelt,  N.  C.  Stp.  166. 193,  it  wu  declared,  tbat  kUlhig  >t  pemm  to  pie- 
vent  B  mere  IrespaM  on  hii  piopeity,  whether  the  treepMN  eonid  or  canU 
not  be  othetwiae  praTented,  ia  miuder. 

b  Polter't  Orttk  Antiq.  toL  i.  p.  179.  HiUhed'$  OntM  Code,  183. 
Cictro  di  Rtpt^lici,  lib.  4.  Tacit.  Ann.  lib.  1.  ch.  73.  Hot.  EpUI.  b.  3. 
Ep.  1.  153.  AuL  Otl.  b.  3.  cfa.  3.  Iiut.  4. 4.  I.  3  JoAnnn'a  Catt,  383, 
note  ;  where  the  reporter,  with  great  learning  and  accuracy,  baa  collected 
the  material  piOTiiioaa  in  the  Roman  law  on  the  eabject.  Sinco  the  pob- 
liOBtioD  of  that  note,  tbe  Tiew  of  the  law  of  defamation  Bmon|r  the  ancienta 
baa  been  eitenaivaly  conaidered  in  Halt'i  Late  of  lAbtl,  b.  1.  ch.  1.  Ses 
alao  the  excellent  introdvction  to  Mr.  Starkie'a  ireatin  on  aUnder  and 
libel  ;  in  which  illnatrationa  ore  drawn  from  the  Soman  and  the  Scotch 
liwa,  and  theneceaiity  of  legal  reatninta  apoa  alanderoai  and  libellam  kt- 
tacka  on  tbe  ohuaoler  of  mdividaab,  ia  clearly  enforced  with  itionE  ttiom 
and  leanuij,  and  with  fptai  beauty  and  nmplicitj. 
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some  public  trust,  or  with  any  matter  in  relatiim  to  his 
particular  trade  or  vocation,  and  which,  if  true,  would 
render  him  unworthy  of  employment ;  or,  lastly,  with 
any  other  matter  or  thing,  by  which  special  injury  is  sus- 
tained.* But  if  the  slander  be  communicated  by  pictures, 
or  signs,  or  writing,  or  painting,  it  is  calculated  to  have  a 
wider  circulation,  to  make  a  deeper  impression,  and  to  be- 
come proportionably  more  injurious.  Expressions  which 
tend  to  render  a  man  ridiculous,  or  degrade  him  in  the  es- 
teem and  opinion  of  the  world,  would  be  libellous  if  print- 
ed, though  they  would  not  be  actionable  if  spoken.''  A 
libel,  as  applicable  to  individuals,  has  been  'well  defin-  *17 
ed<:  to  be  a  malicious  publication,  expressed  either  in 
printing  or  writing,  or  by  signs  or  pictures,  tending  either  to 
injure  the  memory  of  one  dead,  or  the  reputation  of  one 
alive,  and  expose  him  to  public  hatred,  contempt,  or  ridi- 
cule. A  malicious  intent  towards  government,  magistrates, 


•  Bnmker  t.  Coffin,  5  Joltiu.  lUp.  IB8.  Bpeaaa,  Ch.  J.,  in  Tu  Nm 
V.  Bamillon,  19  Jolataii,  3G7.  McCneo  ad*.  Lodtam,  S  Harriton'i  JV.  J. 
Rep.  IS.  In  Indiana,  charging  by  wunk  a  female  with  iaowt,  foniicatian, 
•dnltcry,  or  whnredom,  ii  made  actionBbte  without  ihowing  apecial  damaget. 
R.  Sutata  af  Indiana,  1838,  p.  453. 

b  vaien  T.  HoiMleT,  9  WiU.  Orf.  403.  Woodward  t.  I>cnniDg,  9  Mam 
f  RfL  Stp.  74.  Levy  r.  Hilne,  IS  B.  Moert'i  Rip.  418.  Clement  t. 
Chiru,  9  Bant.  ^  Crcu.  174.  Lord  Charchill  t.  Hani,  1  Chilty'i  Rep. 
480.  Cooper  t.  Greely,  1  Denia,  347.  Clark  t.  Binnay,  3  Fock.  113.  Star 
kitmSlandtr,  by  WendeU,  vol.  i.  169.  The  law  imidiei  malice,  if  the  pnb- 
lieation  chargea  an  indiridaal  with  an  indietaUe  oSteee,  or  aipoaea  him  to 
kaCMdi  riifienle,  w  contempt.  Mr.  Htunilbm,  in  hia  argnment  in  the  caw 
of  the  People  T.  Croawell,  3  Jalua.  Cat*,  3S4,  anbmilted  the  following  da- 
finitiOQ  of  a  tibel,  ui  ita  meat  oompreheoaire  aenaa,  ai  being,  "  a  ora- 
aoriaoa  or  ridiculing  writing,  pietnre  or  lign,  made  with  a  mwohievona  and 
maliciona  inteat  tcwarda  goremmeBt,  nugittral«a  or  indindnala."  Thia 
definition  of  a  libel  waa  adopted  by  the  court  in  the  People  t<  Croawell, 
3  Jaiu.  Com*,  354,  and  gfproTod  of  by  the  Conrt  in  Stoala  t.  Soatbwiok. 
9  JpAm.  Jlep.  S15. 

<  4  Alaaa.  Rep.  168.  9  Pictmiif'a  Rtp.  115.  9  Himplttt^t  Rip.  549, 
5  Binaiy,  340.    3  Harringm'*  Rtp.  407. 
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or  individuals,  and  an  injurious  or  offensive  tendency,  must 
concur  to  constitute  the  libel.  It  then  becomes  a  griev- 
ance, and  the  law  has  accordingly  consideied  it  in  the 
light  of  a  public  as  well  as  a  private  injury,  and  has  ren- 
dered the  party  not  only  liable  to  a  private  suit  at  the  in- 
stance of  the  party  libelled,  bat  answerable  to  the  state 
by  indictment,  as  guilty  of  an  offence  tending  directly  to 
a  breach  of  the  public  peace.* 

But  though  the  law  be  solicitous  to  protect  every  man 
in  his  Cut  feme  and  character,  it  is  equally  careful  that 
the  liberty  ctf  speech,  and  of  the  press,  should  be  duly 
preserved.  The  liberal  communication  of  sentiment,  and 
entire  freedom  of  discussion,  in  respect  to  the  character 
and  conduct  of  pubUc  men,  and  of  candidates  for  public 
favour,  is  deemed  essential  to  the  judicious  exercise  of 
the  right  of  suflrage,  and  of  that  control  over  their  rulers, 
which  resides  in  the  free  people  of  the  United  States. 
It  has,  accordingly,  become  a  constitutional  principle  in 
this  country,  that  "  every  citizen  may  freely  speak,  write, 
and  publish  his  sentiments,  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  right,  and  that  no  law  can 
rightfully  be  passed  to  restrain  or  abridge  the  freedom  of 
speech,  or  of  the  press." 
The  law  of  England,  even  under  the  Anglo-Saxon  line 
of  princes,  took  severe  and  exemplary  notice  of  de- 
*18  famation,  as  *an  offence  against  the  public  peace  ;<> 
and  in  the  time  of  Henry  UI.,  Bracton^  adopted 
the  language  of  the  Institutes  of  Justinian,  and  held  slan- 


•  I  H<iib(.F.  C.b.Lch.T3.  FwlorT.  CommonwBBlth,  5  VToU  ^rStrg. 
TJ.  The  malioiooi  and  imaiithariMd  pnUioation  of  mj  put  of  a  letter 
wOfnlly  opened  by  a  panon  to  vhom  it  wai  not  addieMad,  or  the  wilAill;' 
epening  or  raadmg  tho  ume  by  any  nioh  pelaon  not  anthoiized  lo  to  do, 
m  declared  to  be  a  miadenteanot.  New  Fm-I  Rtviud  Statatet,  vol-  ii.  p. 
695,  eec  37,  98. 

■>  3  Int.  aST. 

'  Uh.3Dt  AtttotUiu*,  «b.  tr. 
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der  and  libellous  writingB  to  be  actionable  injuries.  Bat 
the  first  private  suit  fiir  slanderous  words  to  be  met  with 
in  the  English  law,  was  in  the  reign  of  Edward  III.,  and 
for  the  high  offence  of  charging  another  with  a  crime 
which  endangered  his  life.^  The  mischief  of  licensed 
abuse  were  felt  to  be  so  extensive  and  so  incompatible 
with  the  preservation  of  peace,  that  several  acts  of  par- 
liament, Icnown  as  the  statutes  de  scandalia  magnatum, 
wen  passed  to  suppress  and  punish  the  propagadon  of 
&]se  and  maUcious  slander. '>  They  are  said  to  have 
been  declaratory  of  the  common  law,°  and  actions  of 
slander  were  slowly  but  gradually  multiplied  between 
the  time  of  Edward  III.  and  the  reign  of  Elizabetli,^ 
when  they  had  become  frequent  The  remedy  was  ap- 
plied to  a  variety  of  cases ;  and  in  a  private  action  of 
slander  for  damages,  and  even  in  the  action  of  scandalum 
magnatum,  the  defendant  was  allowed  to  justify,  by 
showii^  the  truth  of  the  fact  charged ;  for  if  the  words 
were  true,  it  was  then  a  case  of  damnwn  aba^e  injuria, 
according  to  the  just  opinion  of  Palus,  in  the  civil  law.* 
But  in  the  case  of  a  public  prosecution  for  a.  libel,  it  be- 
came the  established  principle  of  the  English  law,  as  de- 
clared in  the  court  of  star  chamber,  about  the  beginning 
of  the  reign  of  James  I.,'  that  the  truth  of  the  libel  could 
not  be  shown  by  way  of  justification,  because,  whether 
true  or  &lse,  it  was  equally  dangerous  to  the  public 
peace.  The  same  'doctrine  remains  in  England  19' 
to  this  day  unshaken,  and  in  the  case  of  The 


•  aOjlM.39.    Btttt'tmilmy«/ tkt  EitgUth  La».  fin.  ii\.f.W. 
k  StatatarfZ  £  L,  3  JL  IL,  ind  19  JL IL 

<  aMad.lttf.iei.l6S. 

•  *Cii.  110—119. 

•  Dig.  47. 10.  18. 

r  Dt  LibtUUfaiMtU,  S  C<i.  135.    Haita^t  Trcatin  m  IJU  Star  Cham' 
h4r,  pBUidied  m2d  1^.  CtUtt.  Jmrii. 
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Kmgv.  Burdett,*^  it  was  held,  that  where  a. libel  im- 
pute)! to  others  the  commiasion  of  a  triable  crime,  the  ev- 
idence of  the  truth  was  inadmiasible,  and  that  the  in- 
tention was  to  be  collected  iiom  the  paper  itself,  unless 
explained  by  the  mode  of  publication,  or  other  ciicom- 
staoces ;  and  that  if  the  contents  were  likely  to  produce 
mischief  the  defendant  must  be  presumed  to  intend  that 
which  his  act  was  likely  to  produce.  "  The  liberty  of 
the  press,"  as  one  of  the  judges  in  that  case  observed, 
"  cannot  impute  criminal  conduct  to  others,  without  vio- 
lating the  right  of  character,  and  that  right  can  only  be 
attacked  in  a  coiut  of  justice,  where  the  party  attacked 
has  a  fair  opportunity  of  defending  himself.  Where  vi- 
tuperation begins,  the  liberty  of  the  press  ends."  Wheth- 
er the  rule  of  the  English  law  was  founded  on  a  just  ba- 
sis, and  whether  it  was  applicable  to  the  free  press  and 
free  institutions  in  this  country,  has  been  a  question  ex- 
tensively and  laboriously  discussed  in  several  cases  which 
have  been  brought  before  our  American  tribunals. 

In  the  case  of  The  People  v.  Croawell,^  which  came 
before  the  supreme  court  of  New  York  in  1804,  and  was 
argued  at  the  bar  with  very  great  abiUty,  the  court  were 


'  4  Bornis.  ^  Aid.  Rep.  95. 

b  3  Jahn:  Co*.  337.  The  lepBlalnis  of  New  York  in  April,  1805,  pu> 
■ed  i^dtclaraton/  lair,  that  oa  iadictmentorinfomiBlioii  Tor  a  libel,  the  jui; 
had  the  right  to  determias  the  Uw  and  iha  bet,  under  the  diteciian  of  tbe 
cODit,  u  in  otbfir  crimiDal  ouea  ;  and  that  tha  defendant  npon  the  trial 
night  give  in  evidence,  in  h»  dereooe,  the  trnih  or  the  matter  coiituaed  in 
the  pQblicatkm.  The  act  ai  to  the  fonner  part  of  it,  was  token  fram  the 
Eaglilb  Uatate  of  33  Geo.  3.  c  60.  See  alio  the  prariaiona  on  thii  luhjeet 
in  the  amended  conatitation  af  New  York,  pott,  p.  33.  The  English  cMinrt 
of  Q.  B.,  in  Baj'lia  7.  Lawrence,  1 1  Adolph.  j>  BUU,  990,  held  the  prac- 
tice under  the  iiat.  of  32  G.  3,  to  be,  that  the  judge  left  it  (o  the  jury  to  laj 
whether,  nndei  all  the  circumetancea,  the  poUicalion  amounted  to  a  libel. 
The  judge  may,  but  he  ia  not  bound  lo  give  hU  a[nnian.  Ha  acte  in  bin 
diacretion.    tiee  «]io  Fainnaa  t.  Ivea,  5  Bam.  ^  Aid.  043,  to  the  aame 
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equally  dirided  in  opinion  on  the  point,  whether,  on  an 
indictment  for  a  libel,  the  jury  had  a  right  to  determine 
the  law  and  ^e  fact  under  the  direction  of  the  court,  as 
in  other  criminal  coses,  and  whether  the  defendant  was 
entitled  to  give  in  evidence  to  the  jury  the  truth  of  the 
chutes  contained  in  the  libel.  In  the  court  of  appeals  in 
South  Carolina,  in  1811,  the  court  unanimously  decided, 
in  the  case  of  The  State  v.  Lekre,*  that  by  the  English 
common  law  it  was  settled,  on  sound  principles  of  policy 
derived  froM  the  civil  law,  that  the  defendant  had  no  right 
to  justify  the  libel  by  giving  the  truth  of  it  in  evi- 
dence. The  court,  in  the  learned  *and  able  opin-  *20 
ion  which  was  delivered  in  that  case,  considered 
that  the  law,  as  then  declared,  was  not  only  the  law  of 
England,  but  probably  the  law  of  all  Europe,  and  most 
of  the  free  states  of  America.  The  same  question  has 
been  frequently  discussed  in  lUassachusetts.  In  the  case 
of  The  Coamumvealth  v,  Chaae,^  in  1808,  it  was  deci- 
ded, that  the  publication  of  a  libel  maliciously,  and  wi^ 
intent  to  de&me,  was  clearly  a  public  offence,  whether 
the  libel  be  true  or  not;  and  die  rule  was  held  to  be 
founded  on  sound  principles,  indispensable  to  restrain  all 
lendenciea  to  breaches  of  the  peace,  and  to  private  ani- 
mosity and  revenge.  The  essence  of  the  offence  consis- 
ted in  the  malicious  intent  to  defame  the  reputation  of  an- 
other; and  a  man  may  maliciously  publish  the  truth 
against  another  with  the  intent  to  defame  his  character, 
and  if  the  publication  be  true,  the  tendency  of  the  publi- 
cation to  inflame  the  passions,  and  to  excite  revenge  is  not 
diminished.  But  though  a  defendant  on  an  indictment 
for  a  libel,  cannot  justify  himself  for  publishing  the  libel, 
merely  by  proving  the  truth  of  it,  yet  he  may  repel  the 


'  3  Stp.  Canrt.  Court,  p.  609. 

>  4  Mam.  Stp.  163.    Bute  t.  Bonihtci,  9  K.  H.  Rep.  34.  S.  P. 
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criminal  chai^  by  pioving  that  the  publication  wna  for 
a  justifiable  pmpoae,  and  not  malicious ;  and  if  the  pur- 
pose be  justifiable,  the  defendant  may  give  in  evidence 
the  truth  of  the  words,  when  such  evidence  will  tend  to 
negative  the  malicious  intent  to  de&me.^  The  same 
question  was  again  agitated  and  discussed  before  the  same 
court  in  1826,  is  the  case  of  The  Commomeealth  v.  Blan- 
ding,*'  and  the  court  strongly  enforced  the  doctrine  of  the 
former  case,  that,  as  a  general  rule,  the  truth  of  the  libel 
■was  not  admissible  in  evidence  upon  the  trial  of  the  in- 
dictment; and  this  principle  of  the  common  law  was  de- 
clared to  be  founded  in  common  sense  and  common  Jus- 
tice, and  prevailed  in  the  code  of  every  civilized  country. 
It  was  further  held,  that  whether  in  any  particular  case 

such  evidence  be  admissible,  was  to  be  determined 
*3l       *by  the  court ;  and  if  admissible,  then  the  jury 

were  lo  determine  whether  the  publication  was 
made  with  good  motives,  and  for  justifiable  ends.  The 
same  rule,  that  the  truth  caimot  be  admitted  in  evidence 
on  indictment  for  a  libel,  though  it  may  be  in  a  civil  suit 
for  damages,  has  been  adjudged  in  LoiusiaDa  ]"  and  the 


>  GiTing  tbs  nuns  of  tlia  mnthor  to  oral  itudei  at  the  time  of  id  rapeUtioD 
ii  no  joatifioation  in  ttiis  coontrj  in  ta  action  of  alondei.  Mapea  t.  Waeks, 
4  WindtWi  Rtp.  659.  Inman  t.  Porter,  8  /it  603.  Dole  t.  Ljon,  10 
Jeknt.  Rtp.  44.  Treat  t.  Biowninc  and  wife,  4  Cmn.  Rep.  406.  Tbii 
Mema  to  bn  the  better  opinion  also  of  Ml.  Staikte,  in  his  Trtatite  m  iSJmi- 
dtr  and  Libtl,  toI.  1. 300,  Woodell'i  ed.  IB43  ;  and  of  Engjwh  jndgv  in 
the  aoie  reoent  caaei.  Holieyd,  J.  and  Beat.  J.  >  in  Leiria  T.  Walter,  4 
B.  ^  jUJ.  611.  Bert,  Ch.  J.,  in  DeCn^igny  t.  fVeUeelef,  5  Bingham, 
393.  Thoogh  it  waa  otherwiae  in  England  nntil  recentlj.  Davii  t.  Lbwtm, 
7  T«nii  J{«)>.  IT.  Maitland  V.  Gotdney,  3  £atl,  4S6,  and  so  held  in  S- 
Candina,  in  Bfiller  v.  &err,  3  IFCor^t  Rtp,  285.  Noi  ta  it  any  defenot 
wther  in  England  or  Amerioa,  in  an  action  for  a  libtL  Dole  v-  Lyon,  xt 
aapra.  Rankle  t-  Meyer,  3  YatW  Pnn.  Stp.  518.  Bee  Wendril'e  edit-  ^ 
of  StaiUe  on  libel,  Int  34,  and  toL  1,  301,  note. 

»  3  Piet.  Rtp.  304. 

•  Territory  v.  Ifn|«iit,  Ckritt^t  Dig.  of  IjnatUna  Deeitten*,  tit.  Eir. 
Kb.  161. 
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weight  of  judicial  authority  undoubtedly  is,  that  the  Eng- 
lish common  lav  doctrine  of  libel,  is  the  common  lav  doc- 
trine in  this  country,  in  all  cases  in  which  it  has  not  been 
^>re8sly  controlled  by  constitutional  or  legislative  provi- 
nons.  The  decisions  in  Massachusetts  and  Louisiana 
vere  made  notwithstanding  the  constitution  of  the  one 
state  had  declared,  that,  "  the  liberty  of  the  press  ought 
not  to  be  restrained,"  and  that  the  other  had  said,  that 
"  every  citizen  might  freely  speak,  write,  and  print,  on 
any  subject,  being  responsible  for  the  abuse  of  that  liber* 
ty."  Those  decisions  went  only  to  control  the  malicious 
abuse  or  licentiousness  of  the  press,  and  that  is  the  most 
efiectual  way  to  preserve  its  freedom  in  the  genuine  sense 
of  the  constitutional  declarations  on  the  subject.  Without 
such  a  check,  the  press,  in  the  hands  of  evil  and  design- 
ing men,  would  become  a  most  formidable  engine,  and 
as  mighty  for  mischief  as  for  good.  Since  the  decinon 
in  1826,  the  legislature  of  Massachusetts  have  interposed, 
and  by  an  act  passed  in  March,  1927,  have  allowed  the 
truth  to  be  given  in  evidence  in  all  prosecutions  for  libels, 
but  with  a  proviso  that  such  evidence  should  not  be  a 
justification,  unless  it  should  be  made  satisfiictorily  to  ap- 
pear upon  the  trial,  that  the  matter  chaif;ed  as  libellous 
was  pablished  with  good  motives,  and  for  justifiable  ends. 
The  constitutions  of  several  of  the  United  States  have 
made  special  provision  in  fovour  of  giving  the  truth  in 
evidence,  in  public  prosecutions  for  libels.  In  the  con- 
stitutions of  Pennsylvania,  Delaware,  Tennessee, 
Kentucky,  Ohio,  Indiana,  'and  Illinois,  it  is  de-  *22 
clared,  that  in  prosecutions  for  Ubels  on  men  in  re- 
spect to  their  public  official  conduct,  the  truth  may  be 
given  in  evidence,  when  the  matter  published  was  pro- 
per for  public  information.^     In  the  constitutions  of  Mis- 

■  In  TnuMBH*  tha  linth  a  u  miiah  ui  ilwdiita  jortflcaliwi  en  ladiet- 
BMOt,  m  in  acluMW  br  Ubek.    SuimU.  1805,  ch.  S. 

Vol.  n.  3 
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sissippi  and  Missouri,  ths  extension  of  the  right  to  give 
the  truth  in  evidence  is  more  at  large,  and  apphes  to  all 
prosecutions  or  indictments  for  lihels,  without  any  quali- 
ficationB  annexed  in  restraint  of  the  privilege ;  and  an 
act  of  the  legislature  of  Neir- Jersey,  in  1799,  allowed  the 
same  unrestricted  privilege.  The  legislature  of  Pennsyl- 
vania, in  1S09,*  went  fiir  bejrond  theit  own  constitution, 
and  declared  by  statute,  that  no  person  should  be  indicta- 
ble for  a  pubUcation  on  the  official  conduct  of  men  in 
public  trust ;  and  that  in  all  actions  or  criminal  prose- 
cutions for  a  libel,  the  defendant  might  plead  the  truth  in 
justification,  oi  give  it  in  evidence.  The  decision  of  the 
court  of  errors  of  New- York,  in  Tkom  v,  Blartehco'dfi 
carried  the  toleration  of  a  libellous  publication  as  a  privi- 
l^ed  communication,  to  as  great  an  extent  as  the  Penn- 
sylvania law ;  for  it  appeared  to  be  the  doctrine  of  a  ma< 
jority  of  the  court,  that  where  a  peraon  petitioned  the 
council  of  appointment  to  remove  a  public  officer  for  cor- 
ruption in  office,  public  policy  would  not  permit  the  officer 
libelled  to  have  any  redress  by  private  action,  whether 
the  charge  was  true  or  false,  or  the  motives  of  the  petition- 
er innocent  or  malicious.  The  English  law  on  this  point 
seems  to  be  founded  in  a  juster  policy.  Petitions  to  the 
king,  or  to  parliament,  or  to  the  secretary  at  war,  for  the 
redress  of  any  grievance,  are  privileged  communications, 
and  not  actionable  libels,  provided  the  petition  be  made 
in  good  faith,  and  the  privilege  be  not  abused ;  but  if  it 
appear  that  the  communication  was  made  maliciously, 
and  without  probable  cause,  the  pretence,  imder  which  it 
is  made,  aggravates  the  case,  and  an  action  Ues.<    The 


•  Conunonwagith  t.  Daane,  I  Binney't  Rep.  601. 

t  5  JaAfu.  Rep.  506. 

'  Ftumun  t.  Itm,  5  Barme.  ^  Aid.  Sep.  642.  Beit,  J.  Woodward  t. 
Ludw,  6  Can:  ^  Poyiu'*  Rtp.  548.  All  comma  nicUian*  n»da  in  fha 
duchugs  of  iatj,  puUie  or  printe,  legal  at  uoml,  are  in  England,  if 
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cfHistitution  of  New- York,  as  aaiended  in  1831,  is 
a  little  varied  ia  its  language  'from  thoae  pro-  *33 
visions  which  have  been  mentioDed,  and  is  not  quite 
80  latitudinary  in  its  indulgence  as  some  of  them.  It 
declares,  that  "in  all  prosecutions  or  indictments  for 
libels,  the  truth  may  be  given  in  evideace  to  the  jury ; 
and  if  it  shall  appear  to  the  jury,  that  the  matter  charged 
as  libellous  is  true,  and  was  published  with  good  motives, 
and  for  justifiable  ends,  the  party  shall  be  acquitted." 
These  provisions  in  fiivour  of  giving  the  truth  in  evidence, 
aro  to  be  found  only  in  those  cfmstitutions  which  have 
been  promulgated  long  since  our  levolution ;  and  the 
current  of  opinion  seems  to  have  been  setting  strongly, 
not  only  in  favour  of  erecting  barriers  against  any  pre- 
vious restraints  upon  publicatitHiB,  (and  which  was  all 


made  honcatly  BDd  withoat  malice,  protecled  \  at  tar  inatanci  id  ■peaking 
or  writioc  rcapecling  oandidatai  Ibr  office,  or  givlag  anawen  to  coDfidential 
inqairiBs,  at  Uit  eriticino  on  the  prodDctiona  a[  aa  aolhor.  Diuicombe  v. 
Daniel,  B  Carr.  ^  Paynt,  313.  Wan  T.  Jolly,  6  Id.  497.  Hanfood  j. 
AiDbj,  AB.^  Polier,  47.  StarkU  On  SUndtr,  tdI.  1,  PraL  DiMcmvn. 
83,84.  Vol.  1,Q6S— 267.  Sic  John  Can  *.  Hood,  1  Comp,  .IT.  P.  354, 
Soana  t.  Knijibt,  1  Moody  ^  Malldrt,  74.  Sltrkit,  vt  ti^.  p.  369—980. 
S190.  Amec.  ediL  Frivileged  commmucationi  are  tboie  made  bj  counsel 
and  otben  in  the  regular  coone  of  joalice  bat  to  be  protecled  tiiey  mnit  be 
pmtinent  and  material  la  the  matter  in  centntTon;.  Gilbert  t.  The  People, 
]  Dtma,  41 .  There  hare  been  coUtiadictOT7  deciiions  in  America  on  the 
mlgect  of  pnTileged  commonicatione  Bat  the  cuea  of  Mayrant  r.  Kicb- 
«)d*an,  1  Kott  ^  ItCord,  337.  ComiiKnivealth  t.  Clapp,  4  Malt.  Rrp. 
1G3,  and  CDonaghne  t.  H'GoTera,  23  Watifil,  33.  The  SUta  t.  Bun- 
ham,  9  N.  H.  Rep.  34,  are  in  conformity  with  the  Enffliib  mis,  and  Uiia  ia 
the  better  and  the  more  aathoritalire  American  doctrine.  See  Starkie  on 
Slander  and  LiielfVal.  1, 173  snd  219.  Am.  edit.  1B43,  note  by  Mr.  Wen- 
dell. A*  to  the  qneatton  of  probable  can»  on  iudietmenta  tor  a  raalicioni 
proaeentioa,  it  ma  aeltled  in  the  Ezeheqner  Chamber  in  EngUnd  on  error 
baa  the  Q.  B.  that  it  wot  the  provinoe  of  the  jnry,  to  deoide  on  the  ezia- 
leoce  of  facia,  and  for  the  ceort  to  determine  whether  the  ItctM  it  proved 
eonatitated  probable  oaoae.  Panlon  t.  Williami,  9  Adolf.  ^  ElUt,  N.  S. 
1S9. 
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that  the  earUer  sages  of  the  revolution  had  in  view,)  but 
in  favour  of  the  policy  that  would  diminish  or  destroy 
alt^ether  every  obstacle  or  re^nsibOity  in  the  way  of 
the  publication  of  the  truth.  The  subject  is  not  without 
its  difficulties,  and  it  has  been  found  embarrassing  to 
preserve  equally,  and  in  just  hanaony  and  proportion,  the 
protection  which  is  due  to  character,  and  the  protection 
which  ought  to  be  afforded  to  liberty  of  speech  and  of  the 
press.  These  rights  are  frequently  brought  into  danger- 
ous colhsion,  and  the  tendency  of  measures  in  this  coun- 
try has  been  to  relax  too  fat  the  vigilance  with  which 
the  common  law  surrounded  and  guarded  character, 
while  we  are  animated  with  a  generous  anxiety  to  main- 
tain freedom  of  discussion.  The  constitution  of  New- 
York  makes  the  facts  in  every  possible  case  a  necessary 
subject  of  open  investigation ;  and  however  improper  or 
unfit  those  fiicts  may  be  for  pubUc  information,  and  how- 
ever painful  or  injurious  to  the  individuals  concerned, 
yet  it  woiUd  seem  that  they  may,  in  the  first  instance,  be 
laid  baw  before  the  jury.  The  facts  are  to  go  to  them, 
at  all  events ;  for  the  jury  are  to  detormine  as  it  shall  ap- 
pear to  tkem,  whether  the  motives  of  the  libeller  were 
good,  and  his  end  justifiable. 

The  act  of  congress  of  the  14th  of  July,  1798, 
*24  made  it  an  Indictable  offence  to  libel  the  govern- 
ment, or  congress,  or  the  president  of  the  United 
States ;  and  made  it  lawful  for  the  defendant,  upon  the 
trial,  to  give  in  evidence  in  his  defence,  the  truth  of  the 
matter  contained  in  the  publication  charged  as  a  hbel. 
This  act  was,  by  the  terms  of  it,  declaratory,  and  was 
intended  to  convey  the  sense  of  congress,  that  in  prosecu- 
tions of  that  kind  it  was  the  common  right  of  the  defend- 
ant to  give  the  truth  in  evidence.  So,  the  case  of  7^ 
People  V.  Croswell,  in  New  York,  was  followed  by  an 
act  of  the  legislature,  on  the  6th  of  April,  1806,  enacting 
and  declaring,  that  in  every  prosecution  for  a  Ubel,  (and 
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which  incloded  piAlie  wad  private  piosecutions,]  it  should 
be  lavfht  for  the  defendant  to  give  in  eridaice  in  his  de- 
l^nce  the  truth  of  the  matter  charged ;  but  such  evidence 
vaa  not  to  be  a  justification,  unless,  on  the  trial,  it  should 
be  made  satisfactorily  to  appear,  that  the  matter  chained 
as  liheliouB  was  published  with  good  motives,  and  for 
justifiable  ends,  and  this  was  the  whole  extent  of  the  doc- 
trine which  had  been  claimed  in  favor  of  the  press  in  the 
case  of  7%s  People  v.  Croawell. 

There  appears  to  have  been  some  contrariety  of  opin- 
km  in  the  English  books  on  the  point,  whedier  a  defend- 
ant in  a  private  action  upon  a  libel  could  be  permitted  to 
justify  the  charge  by  pleading  the  truth.  But  the  pre- 
vailing, and  the  better  opinion  is,  that  the  truth  may,  in 
all  cases,  be  pleaded  by  way  of  juslificaticHi,  in  a  private 
action  for  damages,  arising  &om  written  or  printed  de&ma- 
tion,  as  well  as  in  an  action  for  slanderous  words.*    The 


•  Aall,  Ch.  J.,  11  JM.  Rtp.  99.  3  Blaeit.  Cm.  135.  BmUn't  N.  P. 
U.  J'Adiod  v.  SUmtt,  1  Ttnu.  Rep.  746.  1  Sterkit  on  Slndtr  and  Id- 
btl,  WtndtW*  edit.  1843,  p.  310,  noto.  In  MunchoMlU  s  sUlale  puwd 
in  Much,  I83T,  not  onljr  allowi  the  inith  to  ba  plaaded  by  way  of  jnatifi- 
cation  in  ill  actiom  tot  libdi,  m  wall  u  foi  onl  alander,  bol  ertrf  iattt- 
•KM  to  be  drawn  Ironi  anch  a  plea  in  adnuMon  of  Ihs  fact  of  pnhliHtioai 
or  of  malica,  if  the  p1«a  be  not  prored,  ia  deatrejed.  The  atatnta  aSbidi 
faoilitj  and  encoan|[eiiient  to  tba  plea,  ^hia  atatute  ia  aaid  to  hare  baen 
paaaed  in  conaeqnenca  of  a  deoinin  of  the  Sapreme  Contt  of  Maanohn- 
aatta,  in  the  caw  of  Joebaon  t.  Stetaon  and  wife,  15  Moat.  A  46,  that  a 
plan  ot  jtatifieati»n  Bocanlp«n;iiig  the  gtneral.imiu,  waa  proof  of  tfie 
apeaking  of  tbe  worda,  and  (hat  if  the  defendant  failed  to  eatabliah  it  bj 
proof,  the  plea  waa  endanoe  ^  malice.  The  atKtate  haa  been  aud  to  be 
only  declaratory  of  the  common  law  rnle,  and  it  ia  ondoabtedly  jnat  and 
tine,  that  ■  faiinre  to  prore  the  plea  of  jnitiflcation  will  net  depnre  the 
defendant  of  the  right  of  addoclngaoch  exidence  in  mitigation  of  damagia 
B^er  tbe  general  iaBoe,aawoayhavebeenadmiMblelf  aideaof  jaattfiea- 
tHB  had  not  aooompaniad  it.  StarkU  on  SUtader  and  LiM,  vol  1,  Anar. 
•dt  1843.  Hi.  ty  WndtU,  p.  49-55.  Pnttlng  a  plea  in  jnatiBcalkin  of  ■ 
ehaip,  and  bHiaz,  ia  eTideiioe  of  nallee  and  ajgravatiou  of  damaya*. 
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giotiDd  of  the  private  action  is  the  injury  which 
*26      the  party  has  sustained,  and  his  consequent  "right 

to  damages  aa  a  recompense  for  that  injury ;  but 
if  the  charge,  in  its  substance  and  measure,  be  tnie  in 
point  of  fact,  the  law  considers  the  plaintiff  as  coming 
into  court  without  any  equitable  title  to  relief.  And  yet 
it  is  easy  to  be  perceived,  that  in  the  case  of  Ubels  upon 
private  character,  greater  strictness  as  to  allowing  the 
truth  in  evidence,  by  way  of  justification,  ought  to  be  ob- 
served, than  in  the  case  of  public  prosecutions ;  for  the 
public  have  no  interest  in  the  detail  of  private  vices  and 
defects,  when  the  individual  charged  is  not  a  candidate 
for  any  public  tmot ;  and  publications  of  that  kind  are 
apt  to  be  infected  with  malice,  and  to  be  very  injurious  to 
the  peace  and  hapinness  of  families.  If  the  libel  was 
made  in  order  to  expose  to  the  public  eye  personal  de- 
fects, or  misfortunes,  or  vices,  the  proof  of  the  truth  of  the 
charge  would  rather  aggravate  than  lessen  the  baseness 
and  evil  tendency  of  the  publication ;  and  there  is  much 
justice  and  sound  policy  in  the  opinion,  th)it  in  private  as 
well  as  public  prosecutions  for  libels,  the  inquiry  should 
be  pointed  to  the  innocence  or  malice  of  the  publisher's 
intentions.  The  truth  ought  to  be  admissible  m  evi- 
dence to  explain  that  intent,  and  not  in  every  instance  to 
justify  it»  The  guilt  and  the  essential  ground  of  action 
for  defamation,  consists  in  the  malicious  intention  ;  and 

when  the  mind  is  not  in  fault,  no  prosecution  can 
•26      be  sustained.b    On  the  other  'hand,  the  truth  may 


Warwick  T.  Fon&M,  IS  JTmhh  awl  Wt»y,  507.  WitMii  v.  Bnclt,  5 
Caioen.  499. 

■  Vutniiu  in  /iMt.  4,  4,  ].  Bdm.  RtBina,  UL  uriL  p.  103,  149,  yoI. 
zuTii.  p.  a07. 

k  Wb  hsTB  K  remukkble  iliiiitntioa  of  thba  priocipte,  in  •  decinim  citad 
bj  Loid  Coke,  wbea  at  tha  bv,  and  Eufnio^  ths  caon  of  Brook  t.  Mob- 
lagoe,  (Crw.  Joe.  91.)    A  prencber,  \a  bi»  ■snnon,  raciud  a  fUr;  out  of 
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be  piioted  and  published  maliciouBly,  and  with  an  evil 
intent,  and  for  no  good  purpose,  and  when  it  would  be 
productJTe  only  of  private  misery,  and  public  scandal  and 


Fox'*  Martynlogy,  of  one  OTteitaood,  u  bciny  a  vary  wicked  mui,  and  ■ 
penecntor,  who  dieil  nndsr  ripul  vintationa  of  Ood'i  diapl«i«ir«.  Tte 
pnmcber  inUndad  to  ibow,  b;  that  oxaniplB,  the  jadgment  of  PnTideno* 
apoo  gnat  nanen ;  bat  be  wu  totaltj  ntiitaken  a«  to  the  fact,  for  Onnk^ 
soddwa*  DotdoadoordiaMMd.balprewntat  the  pnacbm^  of  tbe  Mnnon. 
He  brodghl  hi*  actioa  Sot  the  defamaltoa ;  aod  tbe  coDit  iiutnicted  the 
jut;,  that  the  defandaot,  hanng  read  and  detifered  tba  wordi  oa  Duttar  of 
hiatoiy.  sad  wilboat  anf  aril  inteDtioa,  wai  not  liable  in  damigBt. 

>  Thoti|fa  the  plaintiff.  In  an  action  for  a  libel,  makea  the  uaual  but  nn- 
■acawiry  avafment  in  tbedadatatioD.of  biifenenlgoadaradit  and  cbai- 
,actai,  tbe  daleiidant  cannot  go  into  jnoof  of  his  bbromI  bad  ehanolat,  by 
waj  of  mitigatioa  of  duoagea,  or  in  anppott  of  aTanneata  in  bii  plea  to  that 
efliwL  Nor  can  tbe  plaiatiff,  in  order  to  rabnt  tbe  defoace,  go  into  evidanoa 
«f  bia  gcnaral  good  charaotar,  iriian  tbe  lame  it  not  impeaohed  Corn- 
wall T.  KiebardKni,  Ryan  ^  J(«m^,  305.  Stow  t.  Conrene,  3  Cam.  Rtf. 
3S&  Hathawa  t.  Hnntle;,  9  N.  H.  Bap.  lU.  A  i^aintiff  Mniut  be  ai- 
pactad,  and  ongfat  not  to  be  raqoiiad,  to  go  mlo  proof  of  ao  gaoeral  a  na- 
ture, and  bia  good  charactsr  ii  alwaya  prenuned  in  law,  nalaaa  Ity  avidenoa 
of  pn'*'""'"  fiu^ta,  faid;  and  »p-»'ifi<— lly  jut  in  iaiin,  that  |aaaiiiapliia  to 
■egalired.  Baron  Wood  Tindicated  thia  rule  with  great  enatsy  and  effect, 
in  JsDoa  T,  Starena,  1 1  Friea'i  Jtap.  S3S ;  and  tbe  cMe  «f  the  £ailofI^- 
OMlerv.  Walter,  9  Coa^i.  iV.  P.  Xiy.  3S1,  waa  oreiniled  by  the  ooort  rf 


In  Kngi«nil  tba  daftodant,  in  an  aotioa  of  lUadet,  nay  giTo  in  erideiMa 
■aifat  tba  goDeral  iaaaa  any  dafanoe  esoept  that  wbieh  anwonti  to  a  jniti- 
Soitian  of  tba  ohaip,  ai  fix  inatanoe  tbe  tnrth  of  it,  and  tbe  atatnte  of 
.gTiiM-».  Introdootlon,  p.  36,  37,  to  1  StmiU  on  BUtadtr  mni  Lt&d, 
a>d  the  mtoi  to  vol  I,  p.  409  to  40G,  by  Mr.  Wendell,  the  kamed  editor 
of  the  ABorieaa  edilian.  1^  daCanoe  of  priTileged  commnnioationa  may 
b«  firaa  in  oridenoe,  and  need  not  be  apaeially  plaadad  wban  it  goaa  to 
abow  BO  mattea,  and  tba  qneatioi  a(  malloa  la  a  qMMioii  of  fiwt  fix  a  jniy. 
Lilia  T.  nin,  6  AMf.  i  EUit,  645.  1^  liMiU  oagbt  not  to  be  qweialtr 
^■adad  in  bar  aa  a  jtntifieation,  when  they  do  not  amomtlo  it  on  tba  iiM 
of  tbe  plea;  fin  whether  the  libel  waa  with  or  witbont  nulioe,  oaonM  ap- 
pear in  tba  plnadinga.  and  ia  natter  for  a  jory.  Tnirill  t.  DoUoway,  1 7 
Wtmdta,4aS.  S.  C  96  /<!.  883.  Boa  1  Storiw  /«!.  pL  97-35,  36-49. 
Tke  GMoa  of  Cocker  v.  Barber,  S4  Wtadm,  105,  and  Cooper  v.  Weed  and 
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(3.)  Of  personal  l^erty  and  security. 

1.  Writ  of  habeas  corpus.  The  right  of  personal  lib- 
erty is  another  absolute  right  of  individusls,  which  has 
long  been  a  &Torite  object  of  the  English  law.  It  is  not 
only  a  constitutional  principle,  as  we  have  ahready  seen, 
that  no  person  shall  be  deprived  of  his  liberty  without 
due  process  of  law,  but  effectual  provision  is  made  against 
the  continuance  of  all  unlawful  restraint  or  imprisonment, 
by  the  security  of  the  privilege  of  the  writ  of  habeas 
corpus. 

Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of 
the  law,  an  imprisonment,  wherever  maybe  the  place, or 
whatever  may  be  the  manner  in  which  the  restraint  is 
effected.*  Whenever  any  person  is  detained  with  or 
without  due  process  of  law,  unless  for  treason  or  felony, 
plainly  afid  specially  expressed  in  the  warrant  of  com- 
mitment, or  unless  such  person  be  a  convict,  or  legally 
charged  in  execution,  he  is  entitled  to  his  writ  of  ht^eas 
corpus.  It  is  a  writ  of  right,  which  every  person  is  enti- 
tled to,  ear  meriio  justicitB  ;*>  but  the  benefit  of  it  was,  in 


othsn,  oiled  by  Mr.  Wsodell  in  hii  iDtersMing  Inlnduetiait  to  bia  tdition 
«f  Starkie,  I  spprahuid  wore  not  ooiTectt;  decided,  ao  tor  w  endenoe  of 
the  mitteiB  conUinsd  in  the  notice  anneied  to  the  pioee,  wu  not  permitted 
to  go  to  the  jury  to  eipkin,  mitigate  and  repel  tbe  iufemnoe  ot  nudioe. 
The  obeerTBtkraa  of  Mr.  Wendell  on  thoae  oaaee  iqipeu  to  be  well  (onnded, 
uid  tialcH  tbi  jury  nre  permitted  to  tike  copiiiuice  of  the  qaeetion  of  mal- 
ice, and  of  all  the  oirenmatancea  attending  the  pablioationi  grierone  injn*- 
libe  may  be  inflicted  opmi  a  defendant. 

In  1843  the  itatate  of  G  and  T  VicL  e.  96,  was  paved,  for  the  ajnand- 
ment  of  the  law  of  defaniBlian  and  libel  It  provided  that  in  aetioni  fiu 
dehmation  tbe  truth  of  the  matten  cbuged  ihould  not  be  a  defenoe,  UD- 
lam  it  were  proved  alw  that  tbe  pnUieation  waa  for  tbe  pnUio  benefit,  and 
that  tbe  delendant  might  give  hii  apolt^  in  endenoe  in  mitigation  of  dam- 


•  3  JnM.  589.  Wordi  may  oonititute  an  imprieoument,  if  they  impose 
a  reetraint  upon  the  peiaon,  and  he  be  aneardin^y  reatrained  and  aabmit*. 
Homer  t.  Battyn,  Builtr'i  N.  P.  63.    Pike  r.  Huwon,  9  If.  H.  Rtf.  4S1. 

k  4  /ML  330. 
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a  great  degree,  eluded  in  England,  prior  to  the  statute  of 
Charles  11.,  as  the  judges  only  awarded  it  in  term  time, 
and  they  assumed  a  discretionary  pover  of  awaiding 
or  refusing  it.»  The  explicit  and  peremptory 
■provisions  of  the  statute  of  31  Charles  11.,  c.  2,  "27 
restored  the  writ  of  habeas  corpus  to  all  the  efficacy 
to  which  it  was  entitled  at  common  law,  and  which  was 
requisite  for  the  due  protection  of  the  liberty  of  the  sub- 
ject That  statute  has  been  re-enacted  or  adopted,  if  not 
in  terms,  yet  in  substance  and  effect,  in  all  these  United 
States.>>  The  privilege  of  this  writ  is  also  made  an  ex- 
press constitutional  right  at  all  times,  except  in  cases  of 


>  3  BultL  Mtp.  37.  TIm  writ  of  iabta*  eorput  had  bMn,  in  EngUnd, 
fioiD  tbe  time  of  nufoa  ohuts,  ■  ouUter  itf  right,  but  geDersUr  odd  lUally 
din^«rded  in  cawi  ralstiag  to  tba  goTonimenL  Tbe  UtegBl  sod  arlntruy 
impriKMiiiienti  bj  the  privy  council  and  orown  officers  under  Elizabeth  gave 
liM  to  an  impiuaiie  addraiB  fkom  the  oommon  law  jadirea,  in  1591,  to 
Channwllor  Hattoo  and  Lord  Boilaigb,  conplaiDfng  of  them  id  jtat  and 
manly  taima.  Andtnmfa  Rtp-  vol.  L  p.  997.  Mi.  Hallon,  in  hia  Coiati- 
hUiaaai  Hulvry  of  Eaglaitd,  y<jI.  I  p.  317-330,  girea,  from  an  original 
mannacript  in  the  BriUah  maaeani,  a  more  fall  and  correct  copj  otthia  n- 
maikable  dacament,  m  bopotaUe  to  the  jddgea  of  the  common  law  coorta. 
BtA  aftarwank,  in  1G37,  wiiaa  eerti^  knighta  were  tmprifoned  by  the  ape- 
eial  rnmmaml  of  the  kmg,  for  not  yielding  to  the  fcreed  loan,  the  couit  of 
K.  B.  tafnaed  to  bul  or  diM^arfte  them  upon  kaittt  corjnu,  thongh  no 
caMe,  other  than  the  kiDg*!  comoiand,  waa  relamed. 

k  8ae,forin«tJuice,tbe  AaftfucorpiuactiDHasachiueltaaflGthMBreb, 
ITfiS,  aod  MattaekiuHU  Rndid  StatMet,  1B35,  part  3,  tit  4,  oh.  iiL; 
tba  t^m  mrpai  act  of  Smtk  Carolma  of  IT19,  and  rBferred  to  in  9  Bag, 
563,  and  3  Couit.  Rtp.  p.  698 ;  tbe  JUicoa  ixrput  of  Sarth  CorBJnw,  R.  S. 
1B37,  ToL  1,  p.  314 ;  tha  iabtat  eerput  act  of  Ptanayleaaia  of  ISth  Feb- 
TDBiy,  17B5,  and  referred  to  in  1  Binn«jr,  374  ;  the  habeat  eorfm*  act  of 
Ntu  Tork  of  1787  and  1801 ;  tbe  ludrea*  eorjau  act  of  Niie  Jrrtey  of 
1795;  tha  itbtat  nerpiu  act  of  OUo,  ttatute  law  of  Ohio,  1831,  and  of 
CtmmeHeul,  R*m»ed  StatHta  of  CvntueliaiX,  IBSl,  and  jStslata*  of  Cm- 
mteliaU,  183S,pi336;  ordinance  of  oongren  of  Jnly  13,  I7S7,/or  the  gov- 
wnmtnt  of  ike  bmtory  of  the  Unitii  Statu  nerthwiitt  of  Ma  rnwr  Okia. 
TanUatial  act  of  H>eUc«n  of  April  IS,  1837.  The  haltat  eorpae  act  of 
t^am,  1838.    Tbe  katmi  earpa*  act  of  Arkimtai,  R.  Statvtei,  p.  434 
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invasion  or  rebellion,  by  the  constitution  of  the  United 
States,  and  by  the  constitutions  of  most  of  the  states  in 
the  Union.  The  citizens  are  declared,  in  some  of  these 
constitutions,  to  be  entitled  to  enjoy  the  privilege  of  this 
writ  in  the  most  '■  free,  easy,  cheap,  expeditious,  and  am- 
ple manner;"  and  the  right  is  equally  perfect  in  those 
states  where  such  a  declaration  is  wanting.  The  right 
of  deUverance  from  all  unlawful  imprisonment,  to  the 
full  extent  of  the  remedy  provided  by  the  habeas  corpus 
act,  is  acommon  law  right;  and  it  is  undoubtedly  true, 
as  has  been  already  observed,*  that  the  common  law  of 
England,  so  far  as  it  was  applicable  to  out  circiunstances, 
was  brought  over  by  our  ancestors,  upon  their  emigration 
to  this  country.  The  revolution  did  not  involve  in  it  any 
abolition  of  Uie  common  law.  It  was  rather  calculated 
to  strengthen  and  invigorate  all  the  just  principles  of  that 
law,  suitable  to  our  state  of  society  and  jurisprudence. 
It  has  been  adopted  or  declared  in  foree,  by 
'28.  the  constitutions  of  some  of  the  states,''  and  by 
statute  in  others ;"  and  where  it  has  not  been  so  ex- 
plicitly adopted,  it  is  nevertheless  to  be  considered  as  the 
law  of  the  land,  subject  to  the  modifications  which  have 
been  suggested,  and  to  express  legislative  repeal.!^  We 
shall,  accordingly,  in  the  course  of  these  lectures,  take  it 
for  granted,  that  the  common  law  of  England,  applicable 
to  oiu  situation  and  governments,  is  the  law  of  this  coun- 
try, in  all  cases  in  which  it  has  not  been  altered  or  re- 
jected by  statute,  or  varied  by  local  usages,  under  the 
sanction  of  judicial  decisions. 
The  substance  of  the  provisions  on  the  subject  of  the 


>8<HiTol.i.p.349. 

h  CoaMUalioiia  of  Nob  Yari  *ai  lfe»  Jtr»ey. 
•>  PonHyleonta  and  Virginia.    Sm  oIm  tupra,  vol.  1, 473. 
titf. Uamp.  lUp.  44    Manhall, Cb.  J.,  in  Urinpton  t.  JeAuMO,  4 
H>ir>  L.  J.  7& 
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Tiit  of  habeas  corpus,  may  be  fouitd  in  the  statute  of  31 
Charles  IL,  c.  2,  which  is  the  basts  of  all  the  American 
statutes  on  the  subject  The  statute  of  New- York,  of 
1787,  was  a  literal  transcript  of  the  English  statute,  and 
the  habeas  corpus  act,  in  the  subsequent  revisions  of  the 
New- York  statute  code  in  1801,  and  1813,  was  essen- 
tially the  same.  But  the  New- York  statute,  of  1818,* 
enla^d  the  extent  of  the  application  of  the  writ,  and 
this  had  been  the  case  also  in  Pennsylvania.  >>  It  gave 
to  the  officer  before  whom  tlie  writ  was  returned,  au- 
thority to  revise  the  cause  of  commitment,  and  to  exam- 
ine into  the  tmth  of  the  facts  alleged  in  the  return.  The 
English  statute  of  66  Geo.  III.,  c.  100,  conferred  the  like 
power.  By  the  New- York  Revised  iStatutes,  which 
went  into  operation  on  1st  January,  1830,  all  the  statute 
provisions  on  the  subject  of  the  writ  of  habeas  corpus 
were  redlgested  aad  some  material  amendments  and  more 
specific  directions  added.  Instead  of  referring  to  the 
English  statute  of  Charles  IT.,  we  will  take  notice 
of  the  substance  of  the  revised  statute  "of  New-  *29 
York,  and  which,  no  doubt,  contains  equally  the 
substance  of  the  statute  provisions  on  the  subject  in  every 
state  of  the  Union,  (for  they  are  all  taken  from  the  same 
source,)  with  the  remedy,  and  the  sanctions  somewhat 
extended. 

All  persons  restrained  of  their  liberty,  under  any  pre- 
tence whatsoever,  are  entitled  to  prosecute  the  writ,  un- 
less they  be  perscms  detaiiked :  (1.)  By  process  from  any 
court  or  judge  of  the  United  States  having  exclusive 
jurisdiction  in  the  case.  (2.)  Or  by  final  judgment  or 
decree,  or  execution  thereon,  of  any  competent  tribunal 
of  civil  or  criminal  jurisdiction,  other  than  in  the  case  of 
a  ctnnmitment  for  any  alleged  contempt.^    The  appU- 

>BMi.41,  eh.ST7. 

k  I  Bimcy,  736. 

<  Stw-  Ytri  SeMttd  Statatts,  vol.  ii.  p.  563,  mo.  31,  33. 
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catioD  for  the  writ  must  be  to  the  supreme  court,  or 
chancellor,  or  a  judge  of  the  court,  or  other  officer  hav- 
ing the  powers  of  a  judge  at  chambers ;  and  it  must  be 
by  petition  in  writing,  signed  by  or  on  behalf  of  the 
party;  and  it  must  state  the  grounds  of  the  application, 
and  the  facts  must  be  sworn  to.'  The  English  statute 
did  not  require  the  petition  to  be  yeriiied  by  the  oath  of 
the  applicant.  The  penalty  of  $1000  is  given  in  favour 
of  the  party  aggrieved,  against  every  officer,  and  every 
member'  of  the  court  assenting  to  the  refusal,  if  any  court 
or  officer  authorized  to  grant  the  writ,  shall  refuse  it 
when  legally  applied  for>  The  penalty  for  refusal  to 
grant  the  writ  was,  by  the  English  statute,  confined  to 
the  default  of  the  chancellor  oi  judge  in  vacation  time  ; 
whereas  the  penalty  and  suit  for  refusal  to  grant  the 
writ,  applies,  under  the  New- York  statute,  to  the  judges 
of  the  supreme  court,  sitting  in  court  in  term  time.  'X^is 
is  the  first  instance,  in  the  history  of  the  English  law, 
that  the  judges  of  the  highest  common  law  tribunal,  sit- 

>  Ibid.  Mc  33,  35. 

>>  tbid.  B«c  31.  The  habeat  corfat  ac-t  in  Itlinoia  coDfinsi  tbn  liability 
of  Uia  jiulga  to  a  penalty  for  lefttiiag  to  iame  a  writ  of  kabtai  eoTfut  when 
lagally  appliad  Tor,  to  a  "  oompt  refnaal."  Revittd  Lam  of  Ulinoit,  edit. 
1633,  p.  3S7.  Tha  rtatuts  law  of  Canneaticat  it  aileot  ai  to  any  psnal^ 
upon  aoy  court  or  judge  who  doea  not  graiit  the  wriL  It  only  declam  it 
to  be  (^  duty  of  the  court  or  chief  juitice  on  due  application  and  affida- 
vit! to  nlJow  Ibe  writ  Slatuta  of  Contucticut,  1638,  p.  336.  The  ha- 
beas eorpua  act  of  Virginia  and  of  North  Carolina,  ii  a  tranioript  of  the  Eog- 
liih  atatnte,  and  oonfinea  the  remedy  for  a  refnial  by  the  judge  of  the  writ 
in  vacation  time,  to  an  action  by  the  party  grieved.  R.  C.  ef  Vargima,  rtA. 
p.  336.  N.  C.  S.  8.  to!.  1,  315.  So  doei  the  etatnte  of  Nsw-Jsney  of 
1847,  p.  390.  The  AoteM  corput  aut  of  Miinnippi,  makea  the  refnaa]  or 
ne^ect  of  any  jndge  or  jndgu  to  gnuit  the  writ,  a  high  miadeiiieauor  and 
an  ioipeachalde  offence.  JI.  C.  af  ItUtittipfi,  1634,  p.234.  Hie  Reriwd  Sya- 
tepi,  reported  by  Mr.  Pray,  reduces  the  penid  part  of  thia  providon  to  a 
penalty  of  (tOOO  to  the  party  aggrieved,  but  it  makea  tkt  courf,  w  every 
jndge  thereof  aaenting,  liable  to  it  So,  IA«  A.  £.  ofMiamH,  1635,  p.  307, 
^^iee  the  penalty  to  any  court  or  magiatcate  nfnaing  the  writ. 


Dig-izedtyGOOgk- 


Uc  XXIV.]        Of  THE  RIGHTS  OF  FEBSONS.  29 

ting  and  acting,  not  in  a  ministerial,  but  in  a  judicial 
capacity,  are  made  lesponsible,  in  actions  by  private 
suitors,  for  the  exercise  of  their  discretion,  accord- 
ing to  *theit  judgment  in  term  time.^  If  the  per-  *30 
BOD  to  whom  the  writ  is  directed,  or  on  whom  it  is 
senred,  shall  not  promptly  obey  the  writ,  by  making  a 
full  and  explicit  return,  and  shall  fail  to  produce  the 
party,  without  a  sufficient  excuse,  he  is  liable  to  be 
forthwith  attached  and  committed,  by  the  perscm  grant- 
ing the  writ,  to  close  custody,  until  he  shall  have  obeyed 
the  writ.i>  The  former  statute,  instead  of  this  summary 
ronedy,  gave  a  penalty  to  the  party  aggrieved,  lecover- 
able  by  suit.  The  party  suing  out  the  writ  is  to  be  re- 
manded, if  detained :  (1.)  By  process  &om  any  court  <rf 
the  United  States  having  exclusive  jurisdiction.  (2.)  Or 
by  virtue  of  a  final  decree,  or  judgment,  or  process, 
thereon,  of  any  competent  court  of  civil  or  criminal  juris- 
diction. (3.)  Or  for  any  contempt  specially  and  plainly 
charged,  by  some  court  or  person  having  authority  to 
commit  on  such  a  charge,  and  when  the  time  for  which  the 
party  may  be  legally  detained  has  not  expired."  If  the 
party  be  in  custody  by  civil  process  from  a  competent 
power,  he  may  be  discharged  when  the  jurisdiction  has 
been  exceeded,  or  the  party  has  become  entitled  to  his 
dischai^  or  the  process  was  unduly  issued,  or  was  not 
le^lly  authorized.  But  no  inquiry  is  to  be  made  into 
the  legality  of  any  process,  judgment,  or  decree,  or  the 
justice  or  propriety  of  the  commitment  in  the  case  of  per- 


•  See  Yatw  t.  I^nuig,  5  AIm.  Rtf.  383.  6  Ibid.  38T,  S.  C,  wbm 
Ihn  principle  of  the  Eogliah  Imw  on  thi*  inbject  ia  eonadered  and  lacogniud. 
The  HBBachoMltB  ItaieM  eorput  set,  in  their  Rmittd  Slatnttt  ot  1835, 
doci  not  caatain  degnding  pnuHiea  hugiiig  orer  the  eenrli  and  jodgea. 
It  doea  not  prerame  that  tbey  will,  in  mch  paitiolilM  CkMa,  mora  than  in 
•Bj  olher,  ba  wwitinc  in  their  duly. 

o  Ht^-Ynk  RnUtd  Stamtu,  vol.  iL  p.  S66,  weo.  34. 

'  md.  567,  aeo.  40. 
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Bons  detained  undei  process  of  the  United  States,  where 
the  court  or  officer  has  exclusire  jurisdiction ;  nor  where 
the  party  is  detained  under  the  final  decree  or  judgment 
of  a  competent  court ;  nor  where  the  commitment,  made 
by  any  court,  officer,  or  body,  according  to  law,  is  for  a 
contempt,  and  duly  chained.  The  remedy,  if  the  case 
admits  of  one,  isbycerltorartjOr  writoferror.*  The  court 

or  officer  awarding  the  writ  may,  in  other  cases,  ex- 
*31      amine  into  'the  merits  of  the  commitmeTit,  and  hear 

the  allegations  and  proofo  arising  theieon  in  a  sum- 
mary way,  and  dispose  of  the  party  as  justice  may  re- 
(^uire.>>  A  person  dischai^ed  upon  habeas  corpus  is  not 
to  be  reimprisoned  for  the  same  cause ;  but  it  is  not  to  be 
deemed  the  same  cause  if  he  be  afterwards  committed  for 
the  same  cause  by  the  legal  order  of  the  court  in  which 
he  was  bound  to  appear,  or  in  which  he  may  be  indicted 


>  /UJ.  566,100.41.  ThePaoplBT.  C»e[f,5ifUIir.  Y.Aep.164.  In 
the  COM  of  tho  Commonwealth  t.  Keepar  or  Debtor's  Apartment,  I  Atk- 
meaiT*  Pcnn-  Rep.  10,  it  iriu  declarod  not  to  be  competent  i^xm  habeai  ear- 
pat  to  iDqain  into  the  regularity  of  the  proceedloffi  of  another  competent 
conn,  nor  for  aain^e  judge  toreTiae  tbe  judgment  of  any  other  oonrt.  Tha 
opinion  of  tiie  niprame  coart  of  Near- York,  in  tbe  eaaa  of  J.  T.  N.  TaM, 
4  Join'i  Rtf.  317,  wai  to  the  nme  effeot,  and  that  opinion  iaaapported  by 
the  chief  jtutica  of  PennijlTania,  in  tbe  caae  of  the  Commonwealth  r. 
Leeky,  1  Watei  Rep.  68.  N.  Y.  Rtvited  Slatutti,  Tol.  iu  p  5GS,  aeo.  43. 
If  it  appean  plainlj  on  the  retam  of  Iba  writ  of  hahtat  eorptu  that  tbe 
iniaoner  elanda  oommitted  for  a  coDtempt  adjudged  againit  him  by  the  Brit- 
i«b  honae  of  oommona,  or  by  aaj  Uibuanl  or  court  of  competent  joriadie- 
tion,  tbe  party  awarding  the  writ  or  before  whom  it  is  btoaght,  cannot  judge 
of  the  contempt  or  hail  the  priaoner,  bnl  must  immediately  remand  him. 
The  abjudication  ia  a  conviction,  and  the  eommitmenl  an  eteontion.  HDt> 
ny'a  Caaa,  1  WiU.  StOQ.  Croahy'a  Caae,  3  WiU.  IBS.  Holihonae'a  Caaa, 
3B.  ^  JId.490. 

b  Ibid,  aeo.  43— 4S.  The  HaaaaohoMtta  and  Connecticnt  Reviaed  Sta- 
tnlaa  give  the  like  power  of  eiaiaiuation  and  trial  on  tbe  ntam  of  the 
writ  of  iabtaa  eorpvi.  JtlMraehiuatU  Rmitd  Statuttt,  1635,  part  3,  tit. 
4,  eb.  111.  Rniatd  Suuuttt  of  Caimtclieut,  1B31,  p.  365,  and  of  19S8, 
PL  337. 
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and  coavicted ;  or  if  the  dischai^e  was  for  defect  of  proof, 
or  defect  in  the  commitment  in  a  criminal  case,  and  he  be 
again  arrested  on  sufficient  proof  and  legal  process ;  ot  if 
in  a  civil  case,  or  discharge  on  mesne  process,  he  be  ar* 
rested  on  ezecntion,  or  on  mesne  process  in  another  suit, 
after  the  first  suit  is  discontinued.'  And  finally,  if  any 
person  solely,  or  as  member  of  any  court,  or  in  exncution 
of  any  order,  knowingly  reimprisoii  such  party,  he  forfeits 
a  peiuJty  of  ^1250  to  the  party  aggrieved,  and  is  to  be 
deemed  gnilty  of  a  misdemeanor,  and  liable  to  fine  and 
imprisonment.''  This  last  provision  is  distinguished  irom 
that  in  any  former  statute  on  the  subject,  by  applying  the 
penal  sanction  to  ^e  members  of  any  court  acting  judi- 
cially, and  by  making  the  act  of  re-imprisonment  an  in- 
dictable oGfence. 

This  is  the  substance  of  the  efficacious  remedy  against 
the  abuse  of  the  right  of  personal  liberty,  afibrded  by  the 
celebrated  writ  of  ktAeas  corpus.  By  the  specific  provi- 
Kons,  which  we  have  considered,  the  remedy  for  all  un- 
just detention  is  distinctly  marked ;  and  even  in  cases  of 
valid  imprisonment,  care  is  taken  that  it  be  not  unrea- 
sonably or  unnecessarily  protracted.  Persons  confined 
upon  any  criminal  cfaa^e,  and  who  shall  not  have 
been  indicted,  are  to  be  discharged  within  twenty-four 
hours  after  the  discharge  of  a  grand  jury  of  the  county,  un- 
less satis&ctory  cause  be  shown  for  the  delay .^ 
'And  prisoners  indicted  are  to  be  tried  at  the  next  *3!2 
court  after  such  indictment  found,  or  they  will  be 
entitled  to  be  discharged,  unless  the  trial  was  postponed 
at  their  instance,  or  satisfactory  cause  shown  by  the  pub- 
lic prosecutor  for  delay.^    If  there  be  good  reason  to  be- 


■  N.  Y.  AminJ  auttmtM,  Td.  il.  STl,  ■ 

k  Hid.  571,  573.  Mc  GO.  64. 

'  IM.  p.  TS8.  nc  3G. 

<  n>i.737.aMk38,39. 
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Here  that  a  person  illegally  confiDed  will  be  carried  out 
of  the  state  before  he  can  be  leliered  by  habeas  corpus, 
the  cooit  or  officer  authorized  to  issue  the  writ  may,  by 
warrant,  cause  the  prisoner,  and  the  party  so  detaining 
him,  to  be  forthwith  brought  np  for  examination,  and  to 
be  dealt  with  according  to  law.» 

The  habeas  corpus  act  has  always  been  considered  in 
England  as  a  stable  bulwark  of  civil  liberty,  and  nothing 
similar  to  it  can  be  found  in  any  of  the  free  common- 
wealths of  antiquity.  Its  excellence  consists  in  the  easy, 
prompt  and  efficient  remedy  afforded  for  all  unlawftil 
imprisonment,  and  personal  liberty  is  not  leA  to  rest 
for  its  security  upon  general  and  abstract  declarations  of 
right 

In  addition  to  the  benefit  of  the  writ  of  habeas  corpus 
which  operates  merely  to  remove  all  unlawful  imprison- 
ment, the  party  aggrieved  is  entitled  to  his  private  acticm 
of  trespass  to  recover  damages  for  the  false  impri- 
*33  sonment;  and  *the  party  offending  and  acting 
without  legal  sanction,  is  also  liable  to  fine  and 
imprisonment  as  for  a  misdemeanor. 

2.  Writ  of  A<w»»ne  replegiando.  The  AW-  York  Re- 
vised Statutes^  provided  for  relief  under  &.e  common  law 
writ  de  homine  replegiartdo,  in  favour  of  fiigittves  from 
service  in  any  other  state.  This  writ  is  vexatious  in  its 
proceedings,  and  neariy  obsolete,  but  it  enabled  the  party 
suing  out  the  writ  to  have  an  issue  of  fact  tried  by  a  jury. 


>  Ibii.  57S,we.65, 6G,  ST.  The  jadgMinEugluid,  inuvwirtoaquM- 
tiou  propoDDded  lo  ibem  by  IhsiioDwof  lord*,  held,  that  the  wiitof  loiMt 
earfut  oitendad  only  to  cimm  of  impriMQinsiit  or  mtnint  for  oiiminil  or 
fsppoud  crimioal  maltai*.  Bat  ia  Lieatanuit  Randolph'!  caaa,  befors  tb« 
cinnit  court  of  thi  U.  S.  in  Viiginia,  in  1B33,  it  wu  held,  that  the  writ  Iky 
ia  k  cue  of  civil  pmstm  unung  trom  a  ipooial  JQiiadictiou.  Am.  Jtaitt, 
No.  33,  p.  33S,  9  PtUrw'  V.  S.  Sep.  19,  note,  S.  C. 

k  ToL  iL  p.  561. 
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It  is  fonnally  abolished  by  statute  in  Missisaippi.* 
Though  it  was  the  only  remedy  at  common  law  for  un- 
lawful impriaonment,  Seigaant  Maynard  Baid,i>  he  found 
but  one  instance  of  it  in  the  time  of  Eldward  I.  It  was 
formerly  resorted  to  in  Ti^inia,  but  the  ptoTision  relating 
to  it  has  been  repealed.  The  New-Tork  provision  on  the 
subject  has  been  held  to  be  contrary  to  the  constitution 
and  laws  of  the  United  States,  and  roid  in  respect  to 
slaves  being  fugitives  fiom  labor  from  states  where  slavery 
is  lawful;  for  the  constitution  and  law  of  the  United 
States  contemplated  a  summary  proceeding,  and  a  sur- 
render on  claim  made,  and  not  the  delay,  expense  and 
vexation  of  a  suit  and  jury  trial  iu  the  courts  of  the  state 
to    which    the    slave  had  fled.^    The    Massachuaeita 


•  R.  C  of  HiMwHB,  1824,  p.  3S4. 

b  KiDg  V.  laid  Gn;,  2  Stmeer't  Rtp.  331. 

'JmekT.Mntin.lHWndtlCtStp.Sn.  &.  C.  U  WtadtU,  BO: .  Thu 
can,  wben  bcfani  the  coait  of  anon,  weot  off  od  utoUiet  pdnt.  but  Cb. 
Wmltrorth  beld  thst  the  set  of  liie  Hat«  wot  eaUd,  aoithat  lite  aei  ol  oua- 
gnm  of  1733,  pnacribiug  Ihe  Runniu;  nunnoi  of  uiiing;  and  dslivBiing 
np  rngitires  ttam  lahonr  iu  athar  atatsi,  wa*  aaconititutiaiikl  aod  Toid. 
The  legidatBn  of  New  York,  b;  the  nitMqiMDt  act  of  May  6lh,  1839,  ch. 
350,  mado  an  additional  ptDVlakm,  dedanng  that  fitgiliott  from  jiuficc 
/nM  «lier  tiala  maj  be  aircMad  hj  wamnt  of  a  magiatrata,  and  ez- 
amised ;  and  if  it  utUfaotoiity  appean  that  the  crime  hai  been  committed 
by  the  fngitira  cbarged,  the  magiatrale  ia  to  commit  the  fugitiTe  to  bail  for 
a  raaaoiiable  time  to  eaable  the  reqniiition  foi  a  anrrender  to  be  made. 
The  magbtiate  may  take  bail  Ihal  the  fagitive  will  appear  and  anmndar 
on  the  eieenlite  demand.  If  no  application  be  made  in  a  raaaonaUe  time, 
to  be  deiigDated  in  the  framnt  or  bail  bond,  the  ptiunet  ia  to  be  diacharged. 
Hotiee  of  the  arreM  ia  to  be  immcdiatelr  given  to  Ihe  government  of  the 
Mher  etale.  If  the  general  aeaiona  of  the  peace  be  bdd  in  the  inlarmedi* 
ate  titae,  Ibej  have  juiadiction  giTon  tbem  ever  tbe  whola  anljeeL  Agam 
by  act  of  Uay  6tfa,  1840,  eh.  SiS,  jRovkion  ia  made  that  the  claim  to  tha 
aarTieee  of  alleged  fngitivat  /run  trraiet  or  laior  in  anetktr  rtate,  and 
thair  identity,  and  the  fkot  of  the  eacape  ahall,  npan  th«  Telnm  of  the  writ 
of  JUkw  tarftu  dnty  iaaQed  to  amat  the  fkigtiive,  be  determined  by  jory 
on  anpunaiy  proeeM.  See  Cmatilutien  If-i81art4,  wte.3.  No.  8.  Atttf 
Omgrat,  Ftb.  13th,  1793,  eh.  T. 

ToL.  n.  4 
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Statutes,  in*-  1835,  made  special  provision  for  the  writ, 
and  gave  it  whenever  any  person  was  restrained  of  his 
liberty,  ot  held  in  duress,  unless  by  virtue  of  some  law- 
fa'  process  issued  by  competent  authority ;  and  if  it  should 
appear  by  the  return  of  the  writ  that  the  defendant 
eloigned  the  plaintiff's  body,  the  latter  was  to  be  entitled 
to  a  writ  of  capias  in  icitkemam  to  take  the  defendant's 
body.b 


■  Put  3.  tit.  4,  ch.  111.  The  praviiion  wu  bo  reported  bjr  lbs  eommii- 
•ioasn  iot  the  toTwioa  of  tbo  atotntg  law  ef  MuuchoMtt*,  bat  it  wu 
eTenlnaUy  atmck  ont,  tud  tho  writ  dt  Amnnu  rtpUgianda  iboliahed.  Rt- 
viud  Statwte*  of  ManaciauttU,  anct.  3B. 

i>  The  commnaioHerB  ■dmitted  that  the  writ  of  hahta*  cotjium  taiaabti 
■o  oomplete  and  aSbctnal  a  lemedj  for  all  cans  of  nnlawftil  [mpluoanieat, 
tlMt  the  othsr  writ  wai  leldaiii  tiaed.  Thajr  thoDghl,  however,  that  it  mif^t 
be  eoDTenient  and  stod  neceiMuy,  when  a  ponon  waa  seized  without  legal 
proceaa,  aa  an  apprentice  or  aerrant,  or  as  held  to  labor  or  aerrice  in  anolh- 
er  Btate,  or  aa  the  principat  for  whom  another  ii  baU.  This  wnt  of  peraon- 
al  rapteTin  snaUed  the  penon  nnder  reatraint  to  try  hi*  right  to  unmedista 
petaaaal  Mierty  before  a  jary  by  preaenting  an  ieme  in  fad,  and  which  the 
rsmedy  under  the  writ  of  liabeat  cnrpui  does  not ;  and  the  legiilatore  of 
Haaaachaaetti,  in  1837,  reviTed  in  anbatance  the  proriaiona  of  the  writ  di 
tornina  rtpltgiando, in  a  tnll  "to  rtatore  the  trial  by  jury  on  qoeationa  of 
penonal  freedom."  See  on  S.  P.  toL  i.  404.  The  legialalure  of  Tadiana, 
in  1834,  and  of  Vermont  and  New  Jeraey,  in  I83T,  and  of  ConneetJent,  ia 
1B38,  ^ao  provided  the  trial  by  jnrf  if  either  party  demanded  it  in  the  caae 
of  the  claim  of  fagitivt*  from  labor.  The  doctrine  in  Jack  v,  Martin , 
aaema  therefore  to  be  borne  down  ia  the  noD-ilaTeholding  atatea  by  the 
fbrce  of  legialaliTe  aothority.  Bat  the  dedaion  of  the  aoprcme  court  of 
Uu  United  Statea,  March  I,  1843,  In  the  caae  of  Prigg  t.  The  Common- 
weallh  of  PennaytTuiia,  16  Ptterif  Rtp.  539,  hai  realored  and  eatabliahed 
the  coDBlraction  given  to  the  act  of  congrea  of  1733,  in  the  caae  of  Jack 
T.  Martin.  It  declared  that  the  act  of  congceaa  of  IT93  waa  conilitntioDal, 
and  paaaed  in  pnnaanoe  of  an  ezpreea  proriaion  in  the  conatitntion  of  the 
United  Statea;  it  eicloded  all  etate  legialaUon  on  the  aame  enbject ;  and 
that  no  Btate  had  a  right  to  modify  it  by  ita  own  legralatlon,  ot  impede  the 
execution  of  any  law  of  coDgreaa  upon  the  aubject  of  fugitive  alavea.  lliia 
deciaion  rendera  void  all  atatnte  regnlationi  in  the  atatea  on  the  aabjeot. 
Several  of  the  judgea  who  were  in  the  mmority  thought  that  the  power  of 
eongreaa  wai  not  io  exoloaive,  but  that  itata  legialatioa  might  act  in  aid  of 
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In  England,  the  r^^lar  consequence  of  personal  liberty 
is  said  to  be,  that  every  Einglishman  may  claim  a  right 


the  power  to  leiie  and  rocaptoni  ftiptirB  ilavei.  Ilw  deeiiion  in  tfas  caae  of 
Flint  ^'  1^  Commonwealth  a[  Fennqrlvuiut,  he*  iiiuulentioD«ny  thrown 
much  difficult;  and  baiaid  ia  tha  vsy  of  eSbna  by  the  awnets  ia  the  bIsto 
•iBtef  t«  reclaim  Id  the  tree  atatei  (hair  fugitive  ilave*.  That  demnoa  went 
to  lileace  and  roDdel  inopervtive  and  ttad  all  pninioni  and  aid  in  the  tnt 
■lateB  in  reepect  to  the  recovery  of  anoh  ilavea.  The  atsta  gorarnment* 
ue  not  canteat  to  remain  poaaive  and  leaTe  naembamwed  the  free  oper»- 
tioo  of  the  proTiaion  of  the  act  of  Congreae.  The  lupreme  eoott  of  the 
United  Slates  in  the  oaoe  of  Prigg  admitted  that  itale  magiatrate*  might, 
if  thay  choae,  and  were  not  prohibited  b;  itate  legielation.  exerciae  the 
power  of  aiiaat  ^ven  bj  the  act  of  oongreas  and  in  aid  of  it.  But  (ach  pet- 
mianoa  ia  withdrawn  by  «tale  lawa  in  aome  of  ttie  atatea,  and  adjudged  to 
be  iUegnL  Tboa  in  Ohio  the  act  to  prerent  kidnapping  ( SteaaU  SiatitUt, 
p.  600)  prolubiled  the  arreat  and  carrying  oat  of  the  atate  of  fugitive  alaf  ea 
nntil  they  had  been  taken  before  a  magiatrate  and  proof  of  propeity  exhib- 
ited. But  the  aapreme  conrt  of  that  state  in  Richardaon  v.  fieebe,  [£aio 
Btparttr  for  November,  1846),  held  that  the  deoidoa  in  Prigg  rendered 
noU  and  void  all  itate  aid  and  legidation  to  interfere  irilh  the  ownar**  ri^t 
of  caption  m  penon  or  by  bia  agent,  and  that  the  etate  act  had  become  in- 
operative and  null.  So  the  deoiaion  m  tha  circuit  court  in  the  city  of  New 
York  in  tit  matter  of  Gtorgt  Kirk  (Law  Rfporltr  for  December,  1846) 
waa  U>  the  aams  eSeot,  and  it  woi  adjudged  that  tho  Reviasd  Statute  of 
NewYork<N.  Y.R.S.S3T,4  10)  making  proviaion  on  thU  aubject  in  favor 
of  the  arrest  and  mirender  of  fngilive  alavaa  concealed  on  board  of  a  vei- 
•el  without  tbe  knowledge  of  Ihe  captain,  wai  anconalitatianal  sod  void. 
The  cooit  in  HaaaacbnaellB  in  tho  cnae  of  the  CommoDwealth  v.  Tracy, 
(5  Mctcatf,  536,)  held  that  the  atatee  might  aecnre  their  peace  by  cauaing 
fugitive  alavea  to  be  arrested  and  remorsd  from  their  bordera  for  their  own 
ascarity,  provided  it  waa  not  the  abject  or  pnrpoae  of  the  atate  provision  in- 
directly to  aid  tbe  owner  of  Ihe  alaves  in  recovering  Ihem.  The  atatnle  of 
Femaylvania  in  Febniary,  1847,  waa  more  stringent  in  its  oppoaition  to  all 
•tats  aid  and  accommodation  in  tho  recovery  of  fugitive  riavea.  It  ta 
made  highly  penal  for  any  state  magiatrate  to  take  cognliance  of  the  eaae 
of  a  fugitive  alave,  or  grant  any  process  or  cerli£cato  in  relation  thereto. 
It  ia  alao  made  highly  peual  for  any  person  claiming  his  fugitive  dava  to 
aeiie  or  attempt  to  aeiie  or  carry  him  away  "  in  a  vloleat.  tami^taoua  or 
nnieaaoaable  manner,  so  as  to  diatuth  or  endanger  the  public  peace;" 
and  Ibat  it  afaould  be  oalawful  and  highly  penal  far  any  jailor  or  keeper  of 
a  prison  to  oae  any  jail  or  prison  lot  the  detention  of  inch  fugitive  slaves. 
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to  abide  in  his  own  country  so  long  as  he  pleaaes,  and  is 
not  to  be  driTen  from  it,  unless  by  the  seotencQ  of  the 


The  jndgM  an  likawue  Buthaiized  at  all  timei  to  iitqniTe,  luider  a  writ  of 
iahtai  mrpH*,  into  the  eauan  of  tbe  aneat  or  Impriaonment  of  an  j  tuunan 
being.  The  Act  of  Catteaj  of  I7B0,  alloiriDfthe  owDan  of  ilavea  to  bliof 
in  and  retain  them  vltbia  tbe  atata  in  involuntary  aemtnde  for  a  tran^eot 
period,  ia  repealed.  There  are  ptarinDai  of  s  Bimilai  effiiet  in  ■ome  of  tha 
other  tnt  atatae,  and  ^ej  amonnt  in  their  eomeqaeDcet  alntoat  to  a  repeal 
of  the  act  of  Congrew  of  Febmary,  1T93,  and  of  aect.  S  of  art  4,  of  tbe 
oonMJIution  of  the  United  Statea,  on  which  that  act  waa  fonnded.  The 
owner  of  a  fbgitive  elave  would  be  apt  to  be  deterred  nnder  such  diseaorag- 
ing  and  heiuilDiB  oircamatancea,  ftom  nadertaking  to  reclaim  bia  fiigi* 
tire  alavea.  The  ipiiit  of  thew  provinana  appeara  to  be  rather  repuguant 
to  the  principle  of  comproniiae,  and  tnatual  and  libera]  canoeeaiaD,  whioh 
dictated  the  lection  in  qaeetion,  and  indeed  pervaded  every  part  of  the 
CoiMtilntkm  of  the  United  States. 

With  ntpeet  Uifugitntifromjiuiiet  &omone  atate  to  another,  charged 
with  "tt«a»n,  fsiany,  or  other  crime,"  tba  coaatitntion  of  the  United 
State*  (an.  4,  aec.  3,)  providaa  that  they  ahall,  an  demaiid  of  the  eleentive 
anihority  of  tbe  stale  from  which  they  fled,  be  delivered  up,  to  be  remored  to 
tbe  Btate  having  jariaifiction  of  the  crime.  The  act  of  congreaa  of  I3th 
Feb.  1793,  cb.  T,  aeo.  I,  haa  made  proviaion  for  the  caae,  ami  declared  that 
the  demand  ahall  be  accompanied  with  a  copy  of  the  indictment  Ibnod,  on 
•n  affidavit  made  before  a  magialrate,  charging  the  penon  with  having 
committed  "lreaaon,fdony,  or  other  crime,"  and  certified  by  the  governor  or 
ebief  magiitratti  to  be  authentic ;  and  m  that  case  it  in  declared  to  be  the  duty 
oftheeiecntivemBgistTateoftheatate  to  which  the  penon  bai  fled,  to  caose 
the  person  to  be  arretted  and  secnred,  and  notice  Uwimf  given,  and  tbe  pereon 
tbentobesnnendovd  to  tha  eieealive  anthority  maUog  the  demand,  or  its 
Bfent.  I  am  not  aware  that  there  haa  been  any  judicial  ojHnion  on  this 
provisian,  and  aa  it  atanda  I  ritonld  eppiebend,  that  on  the  demand  being 
made,  and  the  docnmenta  exhibited,  no  discretion  remained  with  the  eiecn- 
tive  of  tbe  state  to  which  the  fagitive  had  fled,  and  that  it  waa  hia  duty  to 
cause  the  fbgitive  to  be  atreatad  and  anrrendered.  But  if  the  eieentive,  on 
whom  the  reqaiatiou  is  made,  afaauld  think  proper  to  exercise  his  diacra- 
tion,  and  refiiee  to  caoaa  tbe  fagitive  to  be  arrested  and  surrendered,  (aa  has 
been  done  in  one  or  more  instnncee,)  I  do  not  know  of  any  power  mider  tba 
anthorily  of  the  United  Stalei  by  which  he  conld  be  coerced  to  perfbim 
the  duty.  Peibapa  the  «ct  of  congrees  may  be  conridered  aa  preecriUng  a 
doty,  the  performance  of  whioh  it  cannot  enforce.  The  provision  in  the 
«nelitiition  uf  the  United  8t*t«a  is  not  however  to  be  regarded  as  a  nnll  or 
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law  prescribing  exportation  01  banishment  in  the  given 
case ;  or  anless  required  abroad  while  in  the  military  01 
naval  service.  Exportation  for  crimes  rests  entirely,  in 
England,  upon  statute,  for  it  was  a  punishment  unknown 
to  the  common  law.  A  statute  under  Elizabeth 
first  inflicted  banishment  for  offences.  *8ome  of  *33 
our  American  constitutions'  have  declared,  that  no 
person  shall  be  liable  to  be  transported  out  of  the  state 
for  any  offence  committed  within  it  It  would  not  be 
consistent  with  the  spirit  of  that  provision  to  prescribe 
bamshment  as  a  part  of  the  punishment,  whatever  foreign 
place  or  asylum  might  be  deemed  suitable  for  the  recep- 
tion of  convicts.  In  most  of  the  states,  no  such  constitu- 
tional restriction  is  imposed  upon  the  discretion  of  the 
legislature ;  and  in  New- York  the  governor  is  authorized 
to  pardon  upon  such  conditions  as  he  may  think  proper. >> 
Convicts  have  sometimes  been  pardoned  under  the  con- 
dition of  leaving  the  state  ina  given  time,  and  notretum- 


TMd  pToTMion,  or  leatiDg  an  Uu  mere  win  uid  pleanm  of  the  atate 
antliOfitMa.  It  k  a  >ab(t«Dti*e  and  eaeutial  grant  of  power  by  the 
pw^  of  tlie  United  Statea  la  the  goremmaQt  of  the  United  BtatM, 
and  it  partake*  of  a  judicial  ohaiacler,  ukI  ia  &tly  and  oonatilntknuUiy 
of  jodicial  copdiance.  Tfao  judicial  powor  of  the  Unit«d  Statea  ex- 
tenda  to  all  oaies  ia  law  and  equity  ariang  under  the  coaatitntiaa,  and 
the  conrla  and  judge*  of  the  United  Statea  witbin  the  atAte  to  which 
the  togitlre  haa  fled,  are  the  fitted  tiibnnale  to  be  clothed  with  the  exereie* 
of  thii  power,  ao  that  the  olaimant  might,  on  dne  application  with  the  re- 
qmste  proof,  canee  the  fogitiTO  to  be  arreeted  and  remored  or  iorrendered 
by  the  marriial  of  the  diatrict,  onder  ragnlai  jodicial  prooeea,  aa  by  habtoM 
torpuM.  To  aaeh  a  ooorae  of  proceeding,  and  to  aaeh  a  eoiiTce  of  power,  I 
fhoold  mtber  af^rebend  the  act  of  oougiea*  ought  to  have  appliod,  and  giv- 
en facility  and  direction.  Snob  a  ooniaa  of  proceeding  would  be  efficient 
and  more  aaJb  for  the  ttagili* e,  and  more  oonaiateDt  with  the  orderiy  and 
enatomary  admioiatration  of  jnatice.  It  coneeraa  the  common  intareat  and 
iDtanraoiBe  among  the  aeTeca]  itataa,  and  ia  a  branch  of  international  jniia* 
pradeoee. 

■  Conatitntiona  of  Vtrmant,  Oito,  lUitioit  and  Jlfi»>f*^ifi>. 

"  Sta  fork  Retittd  StatiUa,  loL  iL  p.  745,  aee.  31. 


DigizedtyGOOgle 


33  OF  THE  EIGHTS  OF  PERSONS.  [Put  IV. 

ing.     This  was  equivalent,  in  its  effect  and  operation,  to 
a  judicial  sentence  of  exportation  or  banishment. 

3.  Writ  of  ne  exeat.  In  England,  the  king,  by  the 
prerogative  writ  of  ne  exeat,  may  prohibit  a  subject  from 
going  abroad  without  license.  But  this  prerogative  is 
said  to  have  been  unknown  to  the  common  law,  which, 
in  the  freedom  of  its  spirit,  allowed  every  man  to  depart 
the  realm  at  his  pleasure.  The  first  invasion  of  this 
privilege,  was  by  the  constitutions  of  Claiendon,  in  the 
reign  of  Henry  II.,*  and  they  were  understood  to  apply 
exclusively  to  the  clei^y,  and  prohibited  them  from  leav- 
ing the  kingdom  without  the  king's  license.  Inthemo^- 
tta  charta  of  King  John,  every  one  was  allowed  to  depart 
the  kingdom,  and  return  at  his  pleasure,  except  in  time 
of  war,  and  saving  their  faith  due  to  the  king.  *>  But  this 
provision  was  omitted  in  the  charter  of  Henry  HI. ;  and 
in  the  reign  of  Edward  I.  it  began  to  be  considered  neces* 
sary  to  have  the  king's  license  to  go  abroad ;  and  it  be- 
came at  last  to  be  the  settled  doctrine  that  no  subject 

possessed  the  right  of  quitting  the  kingdom  without 
•34       the  king's   license ;  and  prerogative  •writs,  which 

were  in  substance  the  same  as  the  ne  exeat,  became 
in  use,  requiring  security  of  persons  meditating  a  depart- 
ure, that  they  should  not  leave  the  realm  without  the 
king's  license.^  By  the  statute  of  13  Eliz,  ch.  3.  a  sub- 
ject departing  the  realm  without  license  under  the  great 
seat,  forfeited  his  personal  estate  and  the  profits  of  his 
land.  The  prerogative  of  the  crown,  on  this  point,  seems 
to  be  conceded ;  but  until  the  king's  proclamation,  or  a 
writ  of  R«  exeat,  has  actually  issued,  it  is  understood  that 
any  Englishman  may  go  beyond  sea. 

This  writ  of  nfi  exeat  has,  in  modem  times,  been  ap- 


■  Srane  en  th*  Writ  af  Jit  Bxtat,  p.  9. 

h  Blaeki.  ed.  of  Magna  Charia  of  King  John,  uL  4S. 

•  Btamtif  Nt  Eiial,  oh.  I. 
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plied  as  a  ciril  lemedy  in  chancery,  to  pFevent  debtors 
escaping  from  their  ciedilors.  It  amounts,  in  ordinary 
civil  cases,  to  nothing  more  than  process  to  hold  to  bul, 
or  compel  a  party  to  give  security  to  abide  the  decree,  i^' 
In  this  view  we  have  at  present  no  concern  with  this 
writ ;  and  in  this  country,  the  writ  of  ne  exeat  is  not  in 
use,  except  in  chancery,  for  civil  purposes,  between  parly 
and  party.  No  citizen  can  be  sent  abroad,  or  under  the 
existing  law  of  the  land,  prevented  from  going  abroad, 
except  in  those  cases  in  which  he  may  be  detained  by 
civil  process,  or  upon  a  criminal  charge.  The  constitu- 
tions of  several  of  the  United  States  have  declared,  that 
all  people  have  a  natural  nght  to  emigrate  from  the  stale, 
and  have  prohibited  the  interruption  of  that  rights  We 
shall,  in  the  course  of  the  next  lecture,  examine  particu- 
larly into  the  foundation  of  this  right  of  emigration,  when 
carried  to  the  extent  of  a  perpetual  renunciation  of  one's 
allegiance  to  the  country  of  his  birth. 

(4.)  The  free  exercise  and  enjoyment  of  religitms  pro- 
fession and  worship,  may  be  considered  as  one  of  the  ab- 
solute rights  of  individuals,  recognized  in  our  American 
constitutions,  and  secured  to  them  by  law.  Civil 
and  religious  'hberty  generally  go  hand  in  hand,  *36 
and  the  suppression  of  either  of  them,  for  any 
leng^  of  time,  will  terminate  the  existence  of  the  other. 

■  In  Indiana  and  ULinoil  thh  piooB  may  bs  grantod  on  bill  or  patition, 
and  uaued  on  diunli  whethor  due  or  not  dm,  and  wbstli«r  thay  ba  legal  or 
eqidtable,  irtiare  one  or  mora  joint  debtcra  oi  oo-anretiea  b  abont  la  mnora 
oat  of  tlie  atate  with  hi*  effacta  before  the  tim«  aT  payineiit  w  cooTajanee. 
RniKd  Law  af  iUinou,  edit  1B33,  and  af  /nttiaiM,  1836.  So  th«  writ 
of  nr  txtat  ma;  be  gnnted  in  Georpa  in  oettain  CBMa,  tboagh  the  debt  be 
not  dae.  Prnu('<  Dig.  3d  edit.  p.  440.  In  New  Toik  there  moat  be  a 
delM  doe  and  payaUa  at  the  tine,  and  it  mnat  b«  an  eqnitable  debt,  wliich 
can  be  eiiAucMl  againat  tiie  persoa  of  the  dafandant.  Glaaaon  t.  Biabj,  1 
Clarkt,  551. 

b  CoDBlilatiDna  o(  Varment,  PntMylntmo,  Kmtoekf,  /ndtana,  Jfifni< 
•^I>i,atid  Levimnna. 
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It  ia  ordained  by  the  constitutioD  of  the  United  States.^ 
that  congress  shall  make  no  taw  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  fiee  exerciiie  thereof^ 
and  the  same  principle  appears  in  all  the  state  constitu- 
tioDB,  The  principle  is  generally  announced  in  them 
without  any  kind  of  qualification  or  limitation  annexed, 
aad  with  the  exclusion  of  every  species  of  religions  tesL"* 


•  Ameudmentt,  ait.  I. 

k  I  uy  generally,  far  in  lh«  conatitnlioni  of  Naw  Hunpabirs,  Muncha- 
attla,  Naw  Jeiwjr.  Mujrland,  Noith  Cut-ins,  Tnnnnwnn  and  MiMiwippi, 
Mligliani  teata,  te  a  ceitaiD  ezteat,  iMin  to  hava  beea  ratained.  By  the 
eonatitntian  of  North  CuvIinK  of  1T7G,  no  petaon  dsuytng  tho  drviue  an- 
thoiitf  of  the  Old  or  New  Tcatameot,  or  ths  truth  of  ths  Proteataot  nli{- 
km,  contd  hold  a  citil  office.  B7  Iha  amended  conatilntion  of  1835,  the 
word  Prolaatant  traa  oniltled,  and  tha  word  Chriitian  aubatitntad. 

In  HaaaachOBella,  hj  an  order  of  tha  eenerat  court  in  1631,  no  pcrtoua 
were  to  be  adnutted  to  the  freedom  of  the  commonwaalth  bnt  such  ai  ware 
memban  of  lome  of  the  elinrehea  within  the  mine.  Maieaehtaetti  jln- 
tmitCkat1triaiidLMe,BaeUm,lSli,f.  117.  Bnt  thii  law  waa  declared 
to  be  repealed  in  1665.  Id.  Boalaain  Conneoticnt,  or  rather  in  that  part  of 
it  irtiich,  until  1665,  oooatitnted  the  aeparate  New-Haven  Colony,  the  ear- 
ly Mttlaca  eatahlahed,  and  enforced  by  law,  a  aniformity  of  religiana  doe> 
trine  and  wm^ip,  and  made  it  Mqoiiite  that  ereiy  penoD  holdin);  a  dvil 
office  aboDld  ba  a  ehnreh  member.  Tramiuiri  Hitt.  of  Canneetieut,  Tel. 
1, 100,  »pp.  535-7.  The  Bhu  Laiet  •/  Nt»  Hrntu  Cabnn/,  eomwmdg 
etUtd  tin  SIb«  Lnu  of  CaimtetiaU,  By  an  Antiquarian.  Hartferd, 
Cenn.  1836,  p.  139,  art.  16,  p.  137,  138,  art  33.  In  the  former  editiooe  of 
thia  work  I  ioadrarlantly  ap[died  the  bine  lawi  to  Connecticnt  at  large 
lUi  waa  taoorraot,  for  nntil  1665  New-Haven  wai  a  dittinct  oolony  from 
Conneettont ;  and  to  the  JTne  Hatan  Coloiijr  the  Uae  law*  M  nomine,  aa 
digeated  by  Oovemor  Eaton,  were  to  be  confineiL  The  aoTertty  of  ■noh  a 
leligiona  eataUialiincmt  wai  aftenrvda  relaied,  and  by  the  aautitntJon  of 
CODnectioot,  IBIS,  perfaot  freedom  0/  religiooi  [vofeanon  and  worahip, 
without  dboriminalioii,  waa  udained.  And  in  the  ordinance  of  cjmirf  of 
July  13th,  17BT,/or  tKe  goaenmenl  of  tie  territory  of  the  UnUed  Stat** 
nartlaeut  of  the  river  OjUo,  it  waa  declared  to  be  an  artiole  of  compact  be- 
tween the  original  itatea  and  the  people  and  rtatea  in  the  ndd  territory — ■ 
fandamental  principle,  to  remain  for  ever  unalterable— that  no  penm,  de- 
meaning himaelt  in  a  peaceable  and  orderly  maimer,  aboald  evet  be  nu- 
laated  on  aooount  of  bia  mode  of  woraliip  or  religiona  Mntimanta. 
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The  charter  of  Rhode-Island,  of  1663,  established  a  free- 
dom of  religious  opinion  and  worship  of  extraordinary 
liberality  for  that  early  period  of  New-England  history. 
It  declared,  that  "  no  persons  within  the  colony,  at  any 
time  thereafter,  should  be  in  any  wise  molested,  punished, 
disquieted,  or  called  in  question,  for  any  differences  in 
opinion  in  matters  of  religion,  who  do  not  actually  dis- 
tnrh  the  civil  peace  of  the  colony."  The  principles  and 
character  of  Roger  Williams,  the  earliest  settler  and  act- 
ual founder  of  the  state  of  Rhode-Island,  in  1636,  had 
prepared  the  way  for  such  an  unexampled  declaration  of 
the  rights  and  sanctity  of  conscience.'  The  legislature 
of  Maryland  had  abeady,  in  1649,  declared  by  law,  that 
no  persons  professing  to  believe  in  Jesus  Christ,  should 
be  molested  in  respect  of  their  religion,  or  in  the  free  ex- 
ercise thereof,  or  be  compelled  to  the  belief  or  exercise  of 
any  other  religion,  against  their  consent  >■  Thus,  to  use 
the  words  of  a  learned  and  liberal  historian,"  the  CathoUc 


>  The  coTaouit  into  which  the  Gnt  nltlen  of  PmideQce,  ia  Rhode  III- 
■Dd  matmlly  entered,  and  which  !■  inppoaed  to  ha*e  been  dniwn  by  R(i|er 
I,  dedand  "  that  tluy  promiaed  to  be  aabject  to  aU  anoh  oideia  or 
li  Bi  iboiild  be  mads  for  paUic  good  of  the  body,  in  an  orderly 
way,  by  the  major  aiaent  of  the  preaent  inhetntanta,  nuuttrt  «f  famiiiea, 
incorporated  together  into  a  town  followihip,  and  inch  otiin  ahem  ikty 
•teitU  admit  into  them,  mtLr  in  aim.  tbuxw."  {Aidrtn  of  WOliam  Q. 
OoJdard,  Eeq.,  Staport,  IB43.)  In  this  original,  but  brief  and  admirable 
docDment,  we  aee  deeply  laid  the  aemiual  principles  of  freedom  of  con- 
anstce,  and  of  a  [mmdent  and  guarded  democracy. 

t  BvMit  htmt,  IB49,  oh.  1.  Soft,  alae,  OuAmai  Pelilieal  AtinaU,  p. 
S19.  Tfaii  legidnliTfl  act  of  Maryland,  in  favor  of  rcligtooi  toleration,  waa 
prior  in  time  to  any  in  America,  if  not  in  any  eonntry,  bnt  it  wai  atill  lim- 
ited to  trinitariait  Chriatiuif.  Banerafl,  in  hii  HitCery,  vol.  i.  p.  3TG,  g^vea 
a  tma  copy  of  the  law,  at  taken  ftom  Langford,  p  37-33.  Mr.  Ktmudy, 
Id  bli  Dutav*e  htfon  tte  Maryland  HUtorieal  Society  in  December, 
1S4$,  Myi  that  Un  glory  of  Maryland  toleration  b  not  the  act  of  1M9, 
bat  hi  the  idiaKer  granted  to  George  Calvert,  the  fint  Lord  Baltimore,  hi 
1633,  and  who,  thoogfa  a  Catholic,  waa  a  diatlngaiihed  fHend  to  leligiona 
loleratioit. 

•  Oralum^i  /fittorjr  of  tia  Rita  and  Prognn  tf  tht  Uniltd  Statta. 
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planters  of  Maryland  procured  to  their  adopted  country 
the  distinguished  praise  of  being  the  first  of  the  Ameiicaa 
statos  in  which  toleration  was  established  by  law ;  and 
while  the  Puritans  were  persecuting  their   Protestant 
brethren  in  New-England,  aud  the  Episcopalians 
*36       retorting  the  same  severity  on  'the  Puritans  In 
Virginia,  the  Catholics,  against  whom  the  others 
were  combined,  formed  in  Maryland  a  sanctuary,  where 
all  might  worship  and  none  might  oppress,  and  where 
even  Protestants  sought  refuge  from  Protestant  intolerance. 
The  proprietaries  of  Carolina,  for  the  better  encourage- 
ment of  settlers,  declared,  concurrently  in  point  of  time 
with  the  Rhode-Island  charter,  that  all  persons  settlii^ 
therein  should  enjoy  the  most  perfect  freedom  in  religion.^ 
So,  also,  Lord  Berkeley  and  Sir  George  Carteret,  the  pro- 
prietaries of  New-Jersey,  in  their  first  concessioits  to  the 
settlers,  in  1664,  of  a  chaiter  of  civil  liberties,  secured  to 
them  the  full  and  perfect  enjoyment  of  religious  liberty, 
by  adopting  the  same  language  as  that  used  in  the  chaiter 
of  Rhode-Island.     The  fundamental  constitutions  of  the 
twenty-four  proprietors  in  1683,  reiterated  the  right  to  the 
sar-ie   unqualified  freedom  of  religious  profession  and 
worship.    In  1698,  the  declaratory  act  of  the  general  as- 
sembly of  East-New-Jersey  was  a  little  more  restrictiTe 
in  its  operations.    Religious  liberty  was  confined  to  the 
Protestant  professors  of  the  Christian  faith,  and  so  was 
the  religious  toleration  allowed  by  the  Massachusetts 
charter  of  1691,  and  by  the  declaratory  act  of  the  general 
assembly  of  New- York  in  1691,  and  by  the  charter  of 
Geoi^a  in  1732>    On  the  other  hand,  the  concessions  of 


>  ChabatT^  AitnaU,  517,  518.  The  charter  of  Chules  II.  of  30th  June, 
16ST,  to  the  praprietora  of  CaraltDS,  ftuthoriied  them  to  gnnt  ieli[)oiu  lib- 
erty of  conicienoe  and  pnetiee  to  non-confomuita,  who  did  not  thtneby  <£>- 
Inrb  the  civil  peace  nf  the  province.  See  the  charter  ia  R.  S.  of  N.  Caro- 
lina, ^oi.  3. 

i  Braifor^t  tditum  of  the  Laat  ef  Ntu-York,ni9. 
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Ihe  one  hundred  and  fifty  proprietors  and  planters  of  the 
province  of  West-New-Jersey,  in  1676,  established  under 
the  auspices  of  William  Penn,  went  to  the  most  large 
and  liberal  extent  It  was  declared  in  them,  that  no 
men  on  earth  had  power  or  authority  to  rule  over  men's 
consciences  in  religious  matters,  and  that  no  person  should 
be  called  in  question,  or  punished,  or  hurt,  in  person,  es- 
tate, or  privilege,  for  the  sake  of  his  opinion,  judgment,  or 
worship,  in  the  concernments  of  religion.*  In  the  code 
of  taws,  or  charter  of  privileges,  prepared  by  William 
Penn  for  Pennsylvania,  and  adopted  by  the  first  provin- 
cial assembly,  it  was  declared,  that  no  persons  acknow- 
ledging a  Deity,  and  living  peaceably  and  jusdy  in 
society,  should  be  molested  or  prejudiced  for  their 
religious  'persuasion  or  practice  in  faith  and  wor-  '37 
ship,  or  be  compelled  to  frequent  or  maintain  any 
religious  ministry  or  worship.^     It  appears  from  these 


Calany  Law.  edit.  1B14.  I  Holmaf  AnnuU,  553.  It  Bpp«ui,  how«*er, 
tbat  b;  '■^^  chaitcr  of  liberties  eBt&blisbad  b;  the  ^neral  amanMy  at  the 
pMrinee  of  New-York,  under  the  Duke  of  York,  in  1683,  complete  enjoy- 
ment of  religiiHU  profeiwDn  and  worship  tru  granted  to  all  penou*  who 
"pcofcMedliutb  in  Godby  JeauiChriat,"  Thitof  conne  included  Roman 
Catholics.  It  U  to  be  oboerred,  howeTor,  tbat  the  Duke  of  York  (aflei- 
wards  Jamea  II.)  wai  himself  a  Papist.  The  bodj  of  laws  known  as  the 
Dtit'l  low*  and  dipsled  and  promatifated  by  b  conTeation  of  depntiw  on 
Long  Iiluid,  Feb.  IGG5,  called  by  Govetnor  Nicoll,  the  lint  govenioi 
of  New- York  under  the  [hike  of  York,  declared  that  no  penon  should  be 
moleeted  for  differing-  in  judgment  in  matters  of  religion  who  piofinsed 
Chrivlianity.  See  an  abstract  of  the  code  in  Thomptan'i  Hittary  af  Laag 
/sJsnJ,  vol.  1,  p.  133,  edlL  1843. 

>  Smith'!  HUtory  af  Nttc-Jtrmy,  p.  126,  370 — I,  app.  Nos.  1  and  3, 
Learning  ^  Spicn't  Coll  edit.  PhUad.  17ST,  p.  13—26,  153—166,368. 
38S— 411.  In  1693  the  legislature  of  West  New-Ietaey  prescribed  a  coo- 
fesBon  of  faith  aa  a  caodition  of  holding  office,  and  that  confeaaion  contaia* 
ed  the  dedarstion  of  a  belief  in  the  dootiina  ef  the  Trinity,  according  to 
the  English  tderation  act  of  16S9.    Oardm'*  Hit.  ef  Nea-Jtruy,  45. 

b  Prmd't  HUtory  of  Pnnuylvanta,  toI.  L  p.  196,  206,  307,  toI  ii.  aj^ 
No.  a,  p.  19,  Mc  35.  Charia-  of  PriviUgtt  grmnled  by  WiUiam  Fenn,  in 
1701,  and  accepted  by  the  general  «Msmbly,  and  inserted  in  tbe  beginning 
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illustrious  examples,  that  rarious  portions  of  this  country 
became,  even  in  its  infant  state,  distinguished  asylums 
for  the  enjoyment  of  the  principles  of  civil  and  religious 
liberty,  by  the  persecuted  votaries  of  those  principles  fixnn 
every  part  of  Europe. 


of  the  valnDU  of  the  Lawi  ef  PtnatylDiam,  edit.  1775.  Tbe  Piuitwui  of 
HuaushoietU,  under  the  chut«r  of  1629.  attanud  the  gnnt  to  them  of 
the  free  eiercue  of  reli^oa  according  to  the  dictatM  of  coiucieDoe ;  but 
the  better  Dpinion  ii,  that  thn  ww  a  gratnitooi  uramptioD,  not  WBmntad 
by  any  aonnd  eooatmetton  of  their  charter ;  and  while  they  claimed  tht* 
right  for  IhemMlTsa,  and  exetciKd  it  withoat  any  foundation  in  ths  (lant, 
thtj  fortbntih  denied  to  Epiacopaliani  the  privile^  of  using  their  own 
creed  and  wonhip.  The  two  recent  hietoriuu,  Grahame  and  Bancnfl.  take 
(UffBRnt  aides  on  tbia  qaotion,  (if  any  qaeetion  thei«  cui  really  be,)  nudar 
the  charter  of  1639.  The  fonner,  in  hii  HUtory  of  tie  Vnittd  Slatet,  (vol. 
i.  p.  341—^7,)  followe  Neal  and  other  Porituu  of  that  age,  in  ravonr  of 
the  PuriUna'  claioi ;  and  the  latter,  in  hia  HMory  of  the  United  Slatet, 
(vol.  i.  p.  371,  379,)  follow!  Chalmen,  Robertwn,  and  Story,  in  oppoiition 
to  it.  The  leading  principle  in  the  raligioiu  eyalero  of  the  colony  of  Maa- 
aachniett^  was  the  campnlKu;  anpport  ot  public  wonhip,  and  the  UahiUty 
of  every  inhabitant  to  taxation  for  ita  anpport.  Anabaptiita  and  Qndkera 
were  fint  exempted,  and  neit  EpiKOpaliane,  who  were  allowed  to  pay  their 
laiea  to  their  own  elfr^men.  The  laws  still  in  (brca  contain  the  principle, 
that  a  religion*  eitaUiabnient  of  the  Chriatian  Pioteatant  leli^on,  and  pub- 
lic wonhip,  oa^t  to  be  maintained  by  legal  coercion.  Dahes  t.  Kll,  ID 
Ficli.  Rep.  333. 

Some  of  the  colonial  gOTeromenta  prorided  for  the  enjoyment  of  relj- 
^iM  UbcTly  in  the  largest  aenee,  as  allowing  avery  man  the  tnt  ezeicise 
and  enjoyment  of  leligiona  piofeanou  and  wonhip  wtthont  diicrimmation, 
and  thia  waa  the  Ian|fnage  of  the  comtitatkin  of  New-York  of  ITTT ;  and 
it  ucontinnedintheRevised  Constitution  of  1846;  and  the  >ngnlally  aigu- 
mentative  Freamhle  and  Statute  of  tba  aasemhly  of  Vir^nia  in  1766,  car- 
ried the  doctrine  of  raligioai  fteedam  to  the  aame  extent  In  other  instau- 
o«a  rtUgimu  tolcralun  was  granted,  which  meant  the  allowance  of  ro- 
ligion  opiaians  and  modes  of  wonhip,  differing  th>m  those  estahUahed  by 
law.  The  preTaleot  doctrine  at  the  preaent  day  is  in  faTor  of  religions  lib- 
erty and  equality  without  the  exirtenoe  of  any  power  of  control,  or  diatioc- 
thni  hy  law,  or  aetaUishment.  The  Revised  ConstitnUou  of  New- York  in 
1846,  eeems  to  have  Mt  at  liberty  even  the  oonseieneea  of  witneeme,  for  it 
dedarea  that  "Nopenon  shall  be  rendered  incompetent  (o  be  a  witness  ou 
Mooont  of  hia  oinnioiB  oa  matten  of  r^lgiooa  belief." 
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LECTURE  XXV. 


OP   ALIENS   AND   NATIVES. 


We  are  next  to  consider  the  rights  and  duties  of  citi- 
zens in  their  domestic  relations,  as  distinguished  from  the 
absolute  rights  of  individuals,  of  which  ve  have  already 
treated.  Most  of  these  relations  are  derived  from  the 
law  of  nature,  and  they  are  familiar  to  the  institutions 
of  every  country,  and  consist  of  hushand  and  wife,  pa- 
rent and  child,  guardian  and  ward,  and  master  and  ser- 
vant. To  these  may  be  added,  an  examination  of  certain 
artificial  persons  created  by  law,  imder  the  well  known 
naifae  of  corporations.  There  is  a  stUl  more  general  di- 
vision of  the  inhabitants  of  every  country,  imder  the 
comprehensive  title  of  aliens  and  natives,  and  to  the  con- 
nderation  of  them  onr  attention  will  be  directed  in  the 
present  lecture. 

(1.)  Natives  are  all  persons  bom  within  the  jurisdiction 
and  allegiance  of  the  United  states.^     If  they  were  lesi- 


>  Tbi>  i>  tb«  nla  of  the  camimm  liw,  without  tuj  ngaii  ei  raturanM  to 
Um  politteal  caodHioD  or  Bllapuce  of  lhair  pupalM,  with  the  ozceplioD  of 
the  diildran  of  unbaandon,  irtu  are  in  thaor;  bom  within  tha  allagianea 
of  the  fbreifn  powat  the;  MprBMBt  Cmbritft  Cat,  7  Co.  I^DOh  v.  ClaAe, 
1  SM^orti  Ck.  R.  584,  S39.  In  thb  laM  oaM  Uw  dootiina  taUtire  to  the 
djatmetion  batwean  aliaaa  and  dtiuDa  in  the  jnriqirodaDea  of  the  United 
Stmtca  wo*  eztaniiTelj  (md  le«n>edl7  diacnaaad,  and  it  wai  adjodgad  that 
the  fnbicet  of  aliensfg,  nodal  onr  jutiaiul  compact,  wBi  a  natimoi  rabject, 
and  thnt  tha  law  on  thii  lulqeill  wUch  prevKiied  in  all  Iha  United  Slatca, 
becMoe  l&(  (OMaaM  JoH  o/tAa  (7in(arfSlatu  when  thenalonottlta  (tale* 
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dent  citizens  at  the  time  of  the  declaration  of  indepen- 
dence, though  bom  elsewhere,  and  deliberately  yielded 
to  it  an  express  or  implied  sanction,  they  became  parties 
to  it,  and  are  to  be  considered  as  natives ;  their  social  tie 
being  coeval  with  the  existence  of  the  nation.  If  a  person 
was  bom  here  before  our  independence,  and  before  that 
psriod  voluntarily  withdrew  into  other  parts  of  the  British 
dominions,  and  never  returned;  yet,  it  has  been  held, 
that  his  allegiance  accrued  to  the  state  in  which  he  was 
born,  as  the  lawful  successor  of  the  king ;  and  that  he 
was  to  be  considered  a  subject  by  birth.*  It  was 
*40  admitted,  that  this  *claim  of  the  state  to  the  alle- 
giance of  all  persons  bom  within  its  territories 
prior  to  our  revolution,  might  subject  those  persons  who 
adhered  to  their  former  sovereign,  to  great  inconveniences 
in  time  of  war,  when  two  opposing  sovereigns  claimed 
their  allegiance ;  and  under  the  peculiar  circumstances  of 
the  case,  it  was,  undoubtedly,  a  very  strong  application 


wu  coDiammated ;  mod  Iho  fBoeral  nile  abora  stated  li>  caiMcqueatlf,  tbe 
goTBrning  priaciplv  nr  conmoD  law  of  tha  UailBd  Stalei,  and  not  at  the 
iDdivldnal  atatea  aepantely  eooaidered.  The  rigfat  of  citiiaDship,  as  diitin- 
gaiahed  Ih>m  alisna|e,  U  a  naUonal  right,  charactei  or  condit>DD>  and  doei 
not  pertain  to  the  iadindBal  itataa  aeparatelj  couaiderMl.  The  qaeelioa  i* 
of  nalioDal,  and  nol  indmdnai  aoTcreignty,  and  !■  garemed  by  the  prlnci- 
plei  of  the  common  law  wluch  prerail  In  the  United  Slatee,  and  became, 
nader  the  conititntion,  to  a  limited  extent,  a  iTalem  of  nationai  jurieprn- 
dence.  It  wai  aocordiogl;  held  io  that  case,  that  the  complainant,  vbo 
waa  bom  In  New  York,  of  alien  parents,  daring  their  temporary  aojonm 
there,  and  ratarned  while  an  infant,  being  the  fint  year  of  her  bilth,  with 
bar  parents  to  their  native  eonntry,  and  always  leaided  then  afterwards, 
was  a  aliieD  of  tbe  United  States  by  birth.  This  wa*  the  principle  of  the 
English  common  law  in  respect  to  all  persons  bom  within  tbe  lung's  all^< 
ance,  and  was  the  law  of  the  ccdoniea,  and  became  the  law  of  each  and  all 
of  the  states  when  the  Declaration  of  Independence  was  made,  and  con- 
tinued so  antil  tbe  eMabliihme&l  of  the  constitntion  of  the  United  Statei, 
when  the  whole  exe1asi*e  jnriadiatien  of  this  snlject  of  citizenship  passed 
to  tbe  United  Sutes,  and  the  same  principle  has  there  remained, 
■  Auwiie  T.  Martin,  9  JTow.  Sep.  454. 
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of  the  common  law  doctrine  of  natural  and  perpetual  al- 
legiaace  by  binh.  The  inference  to  be  drawn  from  tha 
discussion  in  the  case  of  M'llvaine  v.  Coxe.*-  would  seem 
to  be  in  &vot  of  the  more  reasonable  doctrine,  that  no 
anlenatus  ever  owed  any  allegiance  to  the  United  States, 
or  to  any  indiTidual  state,  provided  he  withdrew  himself 
from  this  country  before  the  establishment  of  our  inde- 
pendent government,  and  settled  under  the  king's  alle- 
giance in  another  part  of  his  dominions,  and  never  after- 
wards, prior  to  the  treaty  of  peace,  returned  and  settled 
here.  The  United  States  did  not  exist  as  an  independent 
government  until  1776;  and  it  may  well  be  doubted 
whether  the  doctrine  of  allegiance  by  birth  be  applicable 
to  the  case  of  persons  who  did  not  reside  here  when  the 
revolution  took  place,  and  did  not,  therefore,  either  by 
election  or  tacit  assent,  become  members  of  the  newly 
created  state.  The  ground  of  the  decision  in  the  latter 
case  was,  that  the  party  in  question  was  not  only  bom  in 
New-Jersey,  but  remained  there  as  an  inhabitant  nn(il 
tbe*4th  of  October,  1776,  when  the  legislature  of  that 
state  asserted  the  right  of  sovereignty,  and  the  claim  of 
all^iance  over  all  persons  thea  abiding  within  its  juris- 
diction. By  remaining  there  after  the  declaration  of  in- 
dependence, and  after  that  statute,  the  party  had  deter- 
mined his  right  of  election  to  withdraw,  and  had,  by  his 
presmned  consent,  become  a  member  of  the  new  govern- 
ment, and  was  consequently,  entitled  to  protection,  and 
bound  to  allegiance.  The  doctrine  in  the  case  of 
Respublica  v.  Chapman^  goes  'also  to  deny  the  '41 
claim  of  allegiance,  in  the  case  of  a  person  who, 
though  bom  here,  was  not  here,  and  assenting  to  our  new 
governments,  when  they  were  first  instituted.  The 
language  of  that  case  was,  that  allegiance  could  only 

*  3  Cmct,  380.    4  lUi.  209. 
b  I  DaOat,  53. 
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attach  upon  those  persons  who  were  then  inhabitants. 

When  an  old  goTemment  is  dissolved,  and  a  new  one 
fonned,  "  all  the  writers  agree,"  said  Ch.  J.  IMfEean, "  that 
none  aie  suhjects  of  the  adopted  government  who  hare 
not  &eeLy  assented  to  it"  The  same  principle  was  de- 
clared by  the  supreme  court  of  New- York,  in  Jackson  v. 

White,*-  and  it  was  held,  that  though  a  British  subject 
resided  here  as  a  ireebolder  on  the  4th  of  July,  1776,  and 
was  abiding  here  on  the  16th  of  July,  1776,  when  the 
convention  of  the  stale  asserted  the  right  of  sovereignty, 
and  the  claim  of  allegiance  over  all  such  persons ;  yet, 
that,  under  the  circumstances,  the  person  in  question 
being  a  British  officer,  and  a  few  weeks  thereafter  placed 
on  his  parole,  and  in  December,  1776,  joining  the  British 
forces,  was  to  be  deemed  an  alien,  and  as  having  never 
changed  his  allegiance,  or  elected  to  become  a  party  to 
oui  new  government  The  doctrine  in  the  case  of  ^in^Ittf 
T.  Martin  was  contrary,  also,  to  what  had  been  held  by 
the  same  court  in  the  cases  of  Gardner  v.  Ward,  and 
KUham  v.  Ward,'*  where  it  was  decided,  that  persons 
bom  in  Massachusetts  before  the  revolution,  who  had 
withdrawn  to  a  British  province  before  our  independence, 
and  returned  during  the  war,  retained  their  citizenship, 
while  the  same  persons,  had  they  remained  in  the  British 
province  until  after  the  treaty  of  peace,  would  have  been 
British  subjects,  because  they  had  chosen  to  continue 
their  former  allegiance,  and  there  was  but  one  allegiance 
before  the  revolution.  This  principle  was  asserted  by 
the  same  court  in  the  case  of  Phipps,'  and  I  consider  it 
to  be  the  true  and  sound  law  on  the  subject 

>  30  Jolau.  Xep.  313. 

b  9  Mait.  Sip.  236, 944,  note. 

"  9  Pick.  Rep.  394,  nota.  Sm,  aito,  Dupont  t.  Pepper,  Statt  Report; 
S.  C.  p.  5,  8.  P.  In  Inglit  T.  The  Tnvteai  of  the  Sanon'  Snng  Hwbor, 
3  Fitert'  U.  S.  Rep.  99,  133,  193,  it  wu  ■^judged  that  the  right*  of  clec- 
tion  between  tbe  new  utd  old  gannuntat  did  exi«t  ftt  the  revolBtMn  in 
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*To  cieate  allegiance  by  biitb,  the  party  must  be  *42 
bom,  Dot  only  within  the  territory,  bat  viUiin  the 
ligeance  of  the  goveroment  If  a  portion  of  the  country 
be  taken  and  held  by  conquest  in  war,  the  conqueror  ac- 
quires the  rights  of  the  conquered  as  to  its  dominion  and 
gorernment,  and  children  bom  in  the  armies  of  a  state 
white  abroad  and  occupying  a  foreign  country,  are  deem- 
ed to  be  bom  in  the  allegiance  of  the  sovereign  to  whran 
the  army  belongs.^  It  is  equally  the  doctrine  of  the 
English  common  law,  that  daring  such  hostile  occupation 
of  a  territory,  and  the  parents  be  adhering  to  the  enemy 
as  subjects  de  facto,  their  children,  bom  under  such  a 
temporary  domimcm,  are  not  bom  under  the  ligeance  of 
the  conquered.^ 

It  is  the  doctrine  of  the  English  law,  that  natural  bom 
subjects  owe  an  allegiance,  which  is  intrinsic  and  perpe- 
tual, and  which  cannot  be  divested  by  any  act  of  their 
own.o  In  the  case  of  Macdonald,  who  was  tried  for  high 
treason,  in  1746,  before  Lord  Ch.  J.  Lee,  and  who,  though 
bom  in  England,  had  been  educated  in  France,  and  spent 
his  riper  years  there ;  his  counsel  spoke  gainst  the  doc- 
trine of  natural  allegiance  as  slarish,  and  repugnant 
to  the  principles  of  their  "revolution.  The  court,  *43 
however,  said,  that  it  had  never  been  doubted,  that 
a  subject  bom,  taking  a  commission  from  a  foreign  prince, 

1TT6,  lo  all  the  inh&lntaiiU  ;  mi  thtt  lbs  only  difficultj  wu,  u  to  tb« 
timt  and  u  to  the  eridanee  of  lh«  aleothm,  •»  u  lo  delenniue  tha  queation 
at  aUegiance  and  alicninn.  Tbere  waa  a  leaaanaUe  time  allowed  foi  to 
«lec(  to  ramain  a  nibject  of  Gfeat  Britain,  or  to  become  a  citizen  of  the 
Dnilad  Sutea.    Ibid.  160. 

>  VMtUll,  b.  1,  eh.  19,  aeo.  917  ;  b.  3,  oh.  13,  aae.  199. 

t  Calnn'a  oaae,  7  Ca.  IB  a.  Vauf^an,  Ch.  J.,  in  Cmw  t.  Bamaaj, 
TaagL  Rep.  281.  Dytr'i  Rep.  334  a.  pi.  39.  An  alien,  ay  Uid  Coke, 
in  Calnn'*  oaae,  ii  a  peiaan  out  of  the  ligeance  of  ihn  king.  It  ia  not  tx- 
Ira  regntim,  sot  extra  Ugim,  bat  extra  ligtantiam.  To  make  a  nliiect 
ban,  the  pannta  mnat  be  under  the  aelDBl  obedience  of  the  kinf,  and  (he 
place  of  iNlth  be  within  the  king'*  obedience,  aa  wall  u  within  h>  domin- 

•  Btor'a  eaae,  Dfet'i  Rep.  S98  b.  300  b.  1  Blocit.  Cii«i.  370. 371.  1 
Iblf't  P.  C.  G8.    FotUr't  CroM  Law,  7, 59, 163. 

ToL.  IL  6 
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and  committiiig  high  treasoD,  was  liable  to  be  pmiished 
as  a  subject  for  that  treason.  They  held,  ^t  it  was  not 
in  the  power  of  any  private  subject  to  shake  off  his  alle- 
giance and  transfer  it  to  a  foreign  prince  ;  nor  was  it  in 
the  power  of  any  fore^  prince,  by  naturalizing  or  em- 
ploying a  subject  of  Great  &itain,  to  dissolve  the  bond  of 
allegiance  between  that  subject  and  the  crown.*  Enter- 
ing into  foreign  service,  without  the  consent  of  the  sover- 
eign, or  refusing  to  leave  such  service,  when  required  by 
proclamation,  is  held  to  be  a  misdemeanor  at  common 
law."" 

It  has  been  a  question,  frequently  and  gravely  argued, 
both  by  theoretical  writers,  and  in  forensic  discussions, 
whether  the  {English  doctrine  of  perpetual  allegiance  ap- 
plies in  its  full  extent  to  this  country.  The  writers  on 
public  law  have  spoken  rather  loosely,  but  generally  in 
&vor  of  the  right  of  a  subject  to  emigrate,  and  abandon 
his  native  country,  unless  there  be  some  positive  restraint 
by  law,  or  he  is  at  the  tinie  in  possession  of  a  public  trust, 
or  unless  his  country  be  in  distress,  or  in  war,  and  stands 

in  need  of  his  assistance.^    Cicero  regarded  it  as 
•44       one  of  the  firmest  foundations  of  Roman  'liberty, 

tliat  the  Roman  citizen  had  the  privilege  to  stay  or 
renounce  his  residence  in  the  state  at  pleasure.*!     'pi^e 


•  Fotta'*  Croun  Laa,  59. 

b  1  EatC*  P.  C.  81.  1  Baieli.  P.  C.  b.  1,  ch.  33,  sec.  3.  On  the  16lh 
of  October,  1607,  the  King  of  England  deoland,  bj  proclamation,  that  the 
kingdnn  was  meDaced  and  endaDgered,  uh]  he  leosUed  from  foreigTi  ser- 
TJoe  all  leuDeD  and  aeafariD^  men,  who  were  natnral  bom  mlgecla,  and 
ordered  Ihem  to  withdraw  tbemaelTea,  and  retnm  home,  im  pain  of  being 
proceeded  againM  for  contempL  It  wai  farther  declared,  that  no  foreign 
letten  of  nalnnlizatioD  coold,  in  any  manner,  diveat  bia  netiual  bom  nib- 
jecta  of  their  allagiance,  or  alter  their  dot;  to  their  lawful  M>TerMgn. 

<  OtbUui,  b  3,  ch.  5,  lec  34.  Puff.  Droit  det  Oan.  \n.  B,  eh.  11,  tee. 
2,3.  ByniQ.J.Ptii.cli.23.  raffiJ,  b.  l,ch.l9,aecSie,aa3,934,3S5. 
1  Wycltfort  L'EvAau.  117,  119. 

iSt  quit  tnsilu*  evritale  muteluT :  nnc  in  eititale  mantat  imitmt. 
H»c*Bnttitiiitfattdanuntafinniuima«ottralibtrtalii,tuiqutmquejmrit 
tt  ntimndi  et  dimttettdi  rut  duminuia.     Orat.  pro  L.  C.  Balbo,  ch.  IS. 
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principle  which  has  been  declared  in  some  of  our  state 
constitutions,  that  the  citizens  have  a  natural  and  iofae- 
rent  right  to  emigrate,  goes  far  towards  a  renunciation  of 
the  doctrine  of  the  English  common  law,  as  being  repug- 
nant to  the  natural  liberty  of  mankind,  provided  we  are 
to  consider  emigration  and  expatriation,  as  words,  inten- 
ded in  those  cases  to  be  of  synonymous  import  But  the 
allegiance  of  our  citizens  is  due,  not  only  to  the  local 
government  under  which  they  reside,  but  primarily  to  the 
government  of  the  United  States ;  and  the  doctrine  of 
final  and  absolute  expatriation  requires  to  be  defined 
with  precision,  and  to  be  subjected  to  certain  established 
limitations,  before  it  can  be  admitted  into  our  jurispru- 
dence, as  a  safe  and  practicable  principle,  or  laid  down 
broadly  as  a  wise  and  salutary  rule  of  national  policy. 
The  question  has  been  frequently  discussed  in  the  courts 
of  the  United  States,  but  it  remains  to  be  definitely  set- 
tled by  judicial  decision.' 
A  review  of  those  discussions  cannot  be  uninstructive. 


In  tb*  trndy  betmsD  the  Unitad  Stalat  and  Suony  in  1S4S,  it  ww  da- 
eland  Uul  GTer;  kind  of  dnit  ^Aabaim,  droit  lU  rttraiU,  U)d  dfmt  dt 
ittraction,  or  tu  on  BDiigratKiii,  wu  sboliihed  between  the  caatractinf 
partin  and  their  subjecta. 

•  In  the  cam  of  Tbe  SUte  T.  Hut,  ia  Sonlli  Candina,  in  1835,  (3  Hiff* 
S.  C.  Rep.  1,)  Ibe  enbjeet  of  allegiance,  aod  to  whom  due  under  the  con- 
Mjtution  of  tbe  United  Stalea,  wu  prorouodty  diacnwad,  and  it  wai  de- 
elarad  bjr  a  majority  of  the  court  of  appeal!  that  the  oitixena  owed  allegi- 
anee  to  the  United  States,  and  aabordiaatety  to  the  (lata  under  which  they 
lived — thai  allc^auce  waa  not  now  used  in  the  feodai  aenw,  ariaing  out  of 
the  doctrine  of  tanme,  and  that  we  owed  alleg^ianca  or  obedience  to  both 
lOTemmeiili,  to  the  Mlent  of  the  conatitntional  poweia  eikting  ia  each. 
Tbe  court  held,  that  an  oalli  praecribed  by  an  act  of  the  legialatuie  of  De- 
eeaberi  1S33,  to  be  taken  by  every  militia  officer,  that  he  ahould  be  faith- 
fat,  and  true  aUegiantt  bear  to  lbs  elate  of  Soath  Carolina,  was  nncooati- 
Inlional  and  void,  aa  being  inconiiatentwilh  tbe  allepance  of  the  citiien  to 
the  fedw^fOTeninieDt.  The  court  conaaqoentiy  condemned  the  ordinance 
of  tbe  coDTentioD  of  South  Carolina  of  Horember,  I83S,  aa  containing  nn- 
toond  and  heretical  doctrine,  when  it  declared  that  the  ailegianci  of  the 
dtiiana  waa  dne  to  the  atate,  and  ahediinee  only,  and  not  allegiance,  oould 
be  dne  to  anj  other  delegated  power. 
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In  the  case  of  Tatlna  v.  Jdnson,^  the  doctrine  was 
brought  before  the  supreme  couit  of  the  United  States,  in 
1796.  It  was  contended,  on  one  side,  that  the  abstract 
right  of  individuals  to  withdraw  from  the  society  of  which 
they  were  members,  was  antecedent  and  superior  to  the 
law  of  society,  and  rec<^ized  by  the  best  writers  on  pub- 
lic law,  and  by  the  usage  of  nations ;  that  the  law  of  al- 
liance was  derived  from  the  feudal  system,  by  which 
men  were  chained  to  the  soil  on  which  they  were  bom, 
and  converted  from  free  citizens,  to  be  the  vassals 
*46  of  a  lord  or  superior ;  that  this  country  'was  colo- 
nized and  settled  upon  the  doctrine  of  the  right  of 
emigration ;  that  the  right  was  incontestable,  if  exercised 
in  due  conformity  with  the  moral  and  social  obligations ; 
that  the  power  assumed  by  the  government  of  the  Uni- 
ted States  of  natiualizing  aliens,  by  an  oath  of  allegiance 
to  Uiis  country,  after  a  temporary  residence,  virtually  im- 
plies that  our  citizens  may  become  subjects  of  a  foreign 
power  by  the  same  means. 

The  counsel  on  the  other  side  conceded,  that  birfh  gave 
no  property  in  the  man,  and  that  upon  the  principles  of 
the  American  government,  he  might  leave  his  country 
when  he  pleased,  provided  it  was  done  bona  jide,  and 
with  good  cause,  and  under  the  regulations  prescribed  by 
law ;  and  that  he  actually  took  up  his  residence  in  ano- 
ther country,  under  an  open  and  avowed  declaration  of 
his  intention  to  settle  there.  This  was  required  by  the 
most  authoritative  writers  on  the  law  of  nations ;  and 
Heineccius,  in  particular,  required  that  the  emigrant 
should  depart  with  the  design  to  expatriate,  and  actually 
join  himself  to  another  state ;  that  though  all  this  be  done, 
it  only  proved  that  a  man  might  be  entitled  to  the  right 
of  citizenship  in  two  countries,  and  proving  that  he  had 
been  received  by  one  country,  did  not  prove  that  his  own 
country  had  sunendered  him ;  that  the  locomoiive  right 
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finally  depended  vpoa  the  consent  of  the  government ; 
and  the  power  of  regulating  emigration,  was  an  incident 
to  the  power  of  regulating  naturalization,  and  was  vested 
eiclusiTely  in  congress ;  and  until  they  had  prescribed 
the  mode  and  terms,  the  character  and  the  allegiance  of 
the  citizen  continued. 

The  judges  of  the  supreme  court  felt  and  discovered 
much  emltarrassment  in  the  consideration  of  tiiis  delicate 
and  difficult  question,  and  ihey  gave  no  definitive  c^inion 
upon  it  One  of  them*  observed,  that  admitting  the  in- 
tention of  expatriation  had  been  legally  declared, 
it  was  necessary  that  it  should  have  been  carried  *46 
into  effect,  and  that  the  party  should  have  actually 
become  a  subject  of  the  foreign  government;  that  the 
cause  of  removal  must  be  lawful,  otherwise  the  emigrant 
acts  contraiy  to  his  duty;  that  though  the  l^islature  of 
a  particular  state  should,  by  law,  specify  the  lawful 
causes  of  expatriation,  and  prescribe  the  manner  in  which 
it  might  be  effected,  the  emigration  oould  only  affect  the 
local  allegiance  of  the  party,  and  not  draw  ailer  it  a  re- 
nunciation of  the  higher  allf^ance  due  to  the  United 
States ;  and  that  an  act  of  congress  was  requisite  to  re- 
move doubts,  and  furnish  a  rule  of  civil  conduct  on  this 
very  interesting  subject  of  expatriation.  Another  of  the 
judges'*  admitted  the  right  of  individual  emigration  to  be 
lecf^nized  by  most  of  the  nations  of  the  world,  and  that 
it  was  a  right  to  be  exercised  in  subordination  to  the 
public  interest  and  safety,  and  ought  to  be  under  the 
regulation  of  law ;  that  it  ought  not  to  be  exercised  ac- 
cording to  a  man's  will  and  pleasure,  without  any  re- 
straint ;  that  every  man  is  entitled  to  claim  rights  and 
protection  in  society,  and  he  is,  in  his  turn,  under  a  solemn 
oblation  to  discharge  his  duty ;  and  no  man  ought  to 
be  permitted  to  abandon  society,  and  leave  his  social  and 
political  obligations  unperformed.     Though  a  person  may 
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become  naturalized  abroad,  yet  if  he  has  not  been  legally 
discharged  of  his  allegiance  at  home,  it  will  remain,  not- 
withstanding the  party  may  have  placed  himself  in  diffi- 
culty, by  double  and  conflicting  claims  of  allegiance. 

The  majority  of  the  supreme  court  gave  no  opinion 
upon  the  question ;  but  the  inference,  from  the  discussion, 
would  seem  to  be,  that  a  citizen  could  not  divest  himself 
of  his  allegiance,  except  under  the  sanction  of  a  law  of  the 
United  States;  and  that  until  some  l^slative  regula- 
tions  on  the   subject  were   prescribed,  the  rule  of  the 

common  law  must  prevail. 
•47  "In  1797,  the  same  question  was  brought  before 

the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Connecticut,  in  the  case  of  Iseuic  WiUiams,*-  and 
Cfa.  J.  Ellsworth  ruled,  that  the  common  law  of  this 
country  remained  as  it  was  before  the  revolution.  The 
compact  between  the  community  and  its  members  was, 
that  the  community  should  protect  its  members,  and  that 
the  members  should  at  all  times  be  obedient  to  the  laws 
of  the  community,  and  faithful  to  its  defence.  No  mem- 
ber could  dissolve  the  compact  without  the  consent  or 
default  of  the  community,  and  there  had  been  no  consent 
or  default  on  the  part  of  the  United  States.  "No  vision- 
ary writer  carried  the  principle  to  the  extent,  that  a  citi- 
zen might,  at  any  and  at  aU  times,  renounce  his  own, 
and  join  himself  to  a  foreign  country;  and  no  inference 
of  consent  could  be  drawn  from  the  act  of  the  govern- 
ment in  the  naturalization  of  foreigners,  as  we  did  not 
inquire  into  the  previous  relations  of  the  party,  and  if 
he  embarrassed  himself  by  contmcting  contradictory  ob- 
ligations, it  was  his  own  folly,  or  his  fault." 

This  same  subject  was  again  brought  before  the  su- 
preme court,  in  the  case  of  Afurrayv.  The  Charming  Bei^ 
sey,  in  the  year  1804.*  It  was  insisted,  upon  the  argu- 
ment, that  the  right  of  exportation  did  exist,  and  was 


•  Cited  b  3  Craneh,  6 
k  9  Crandt,  64. 
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admitted  by  all  the  writeia  upon  general  lav,  but  that  its 
exercise  must  be  accompaoied  by  three  circumstances, 
viz.  fitness  in  point  of  time,  fairness  of  intent,  and  pub- 
licity of  the  act.  The  court,  however,  in  giving  their 
opinion,  avoided  any  decisim  of  this  great  and  Utigated 
point,  by  observing,  that,  "whether  a  person  bom  within 
the  United  States,  01  becoming  a  citizen  according  to 
the  established  laws  of  the  country,  can  divest  himself 
absolutely  of  that  character,  otherwise  than  in  such  man- 
ner as  may  be  prescribed  by  law,  is  a  question  which  it 
was  not  necessary  to  decide."  Afterwards,  in  the 
circuit  'courtof  the  United  States  at  Philadelphia,^  *48 
Judge  Washington  observed,  that  he  did  not  mean 
to  moot  the  question  of  expatriation,  founded  on  the  self- 
will  of  a  citizen,  because  it  was  beside  the  case  before 
the  court ;  but  that  he  could  not  admit  that  a  citizen  of 
the  United  States  could  throw  off  his  allegiance  to  his 
country  without  some  law  authorizing  him  to  do  so.  This 
was  the  doctrine  declared  also  by  the  chief  justice  of 
Massachusetts.  t>  The  question  arose  again  before  the 
supreme  court  of  the  United  States,  in  February,  1823, 
in  the  case  of  The  Santianma  Trinidad,"  and  it  was  suf- 
fered to  remain  in  the  same  state  of  uncertainty.  The 
counsel  on  the  one  side  insisted,  that  the  party  had  ceased 
to  be  a  citizen  of  the  United  States,  and  had  expatriated 
himself,  and  become  a  citizen  of  Buenos  Aytes,  hy  the 
only  means  in  his  power,  an  actual  residence  in  that 
country,  wiUi  a  declaration  of  his  intention  to  that  effect. 
The  counsel  on  the  other  side  admitted,  that  men  may 
remove  from  their  own  country  in  order  to  better  their 
condition,  but  it  must  be  done  for  good  cause,  tuid  with- 
out any  fraudulent  intent ;  and  that  the  slavish  principle 
of  perpetual  allegiance  growing  out  of  the  feudal  system, 
and  the  fanciful  idea  that  a  man  was  authorized  to  change 


>  Uniud  8t>i«i  T.  GiUiM,  1  Ptttr^  C.  C.  Jbp.  159. 

>  9  Mom.  Btp.  461. 
'  7  WheaUn,  383. 
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his  country  and  his  alle^ance  at  his  own  wilt  and  plea- 
sure,  wete  equally  removed  from  the  truth.  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  court,  waived  the 
decision  of  the  question,  by  observir^  that  the  court  gave 
no  ojHUion  whether  a  citizen,  independent  of  any  legisla- 
tive act  to  that  effect,  could  throw  off  his  own  allegiance 
to  his  native  country ;  that  it  was  perfectly  clear  it  could 
not  be  done  without  a  bona  fide  change  of  domicil,  under 
circumstances  of  good  faith ;  and  that  it  would  be  suffi- 
cient to  ascertain  the  precise  nature  and  limits  of  this 
doctrine  of  expatriation,  when  it  should  become  aleading 

point  for  the  judgment  of  the  court 
49*  •Prom  this  historical  review  of  the  principal 

discussions  in  the  federal  courts  on  this  interesting 
sul^ect  in  American  jurisprudence,  the  better  opinion 
would  seem  to  be,  that  a  citizen  cannot  renounce  his  al- 
l^liance  to  the  United  States  without  the  permission  of 
government,  to  be  declared  by  law ;  and  that,  as  there 
is  no  existing  legislative  regulation  on  the  case,  the  rule 
of  the  EngUsh  common  law  remains  unaltered.* 
There  is,  however,  some  relaxation  of  the  old  and  stem 


•  lliiia  nde  wm  •dmKted  in  Ingfit  t.  The  TrartoM  of  the  SaUor'i  Subs 
Butm,  3  Pettrt  U.  S.  Sep.  99,  ukd  exprMalj  tiedunl  ia  Shuka  t.  Dd- 
poDt,  Ibid.  343,  whan  It  wu  held,  by  the  mprame  court  of  tbs  United 
Stataa,  tliat  the  mBTria|e  of  a  bme  lole  with  an  alien  prodnced  no  dtnaln- 
tlsn  of  her  nUive  ■Uegianci ;  and  that  it  wm  the  genent  doctrine  that  b» 
ftnooM  Mold,  by  anj  act  at  their  own,  trithont  the  oanaent  of  the  gorara- 
menti  pot  off  their  allegianoe  and  become  alieni.  The  conrt  of  appaali  of 
Kentnck;,  in  Alaberr;  v.  Hawkina,  9  Dana'a  Rip.  178,  ao  lata  aa  1839,  did 
indeed  oonilder  eipattiation  a  practical  and  ftandamental  American  doe- 
Irine,  and  that,  if  then  bt  M  ttttntt  rtgvlatian  on  tht  labjtcl,  >  ciliien 
Daj,  in  good  fkith,  atqnrs  hii  conntry,  and  that  the  aaant  of  the  govern- 
ment wBi  to  be  pnmuaad,  and  be  be  deemed  denationalized.  Bat  from  the 
caaw  ^ready  refivred  to,  the  weiglit  of  American  anthority  ia  is  iaTor  ol 
tbe  oppo^le  doctrine,  and  which  ia  founded,  aa  I  apprehend,  npon  tlie  moat 
wtttt  and  praoticaUe  piineiidea.  The  nataralUation  lawa  of  tlio  Unilod 
Statea  are  howeTer  iooaniiilait  with  Ihii  general  doctrine,  for  they  ra> 
qoire  tba  alien  who  ia  to  be  natnralized  to  abjure  hia  former  allegiance, 
iritliont  leqairiDg  any  oridMioe  that  hit  nalife  aorweign  hu  nleiaed  it. 
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rule  of  the  commoQ  lav,  lequired  and  admitted  under 
the  liberal  influence  of  commerce.  Though  a  natural 
bom  subject  cannot  throw  off  his  allegiance,  and  is  always 
amenable  for  criminal  acts  against  his  native  country,  yet 
for  commercial  purposes  he  may  acquire  the  rights  of  a 
citi2en  of  another  country,  and  the  place  of  domicil  deter- 
mines the  character  of  a  party  as  to  trade.'  Thus,  in 
the  case  of  Scott  v.  Sckawartz,^  it  was  decided,  in  the 
exchequer,  the  13  Geo.  II.,  that  a  residence  in  Russia 
gave  the  English  mariners  of  a  Russiaa  ship  the  charac' 
ter  of  Russian  mariners,  within  the  meaning  of  the  Brit- 
ish navigation  act.  And  in  the  case  of  WUaon  v.  Mar- 
ryai,'  it  was  decided  by  the  court  of  K.  B.,  that  a  natural 
boni  British  subject  might  acquire  the  character,  and  be 
entitled  to  the  privileges  of  an  American  citizen,  for  com- 
mercial purposes.  So,  an  American  citizen  may  obtain 
a  foreign  domicil,  which  will  impress  upon  him  a 
national  character  "for  commercial  purposes  in  *50 
like  manner  as  if  he  were  a  subject  of  the  govern- 
ment under  which  he  resided ;  and  yet  without  losing  on 
that  accouat  his  original  character,  or  ceasing  to  be  bound 
by  the  allegiance  due  to  the  country  of  his  birth.^  The 
subject  who  emigrates  bona  fide,  and  procures  a  foreign 
naturalization,  may  entangle  himself  in  difficulties,  and 
in  a  conflict  of  duties,  as  Lord  Hale  observed  ;*  but  it  is 
only  in  very  few  cases  that  the  municipal  laws  would 
aflect  him.  If  there  should  be  war  between  his  parent 
state  and  the  one  to  which  he  has  attached  himself,  he 
must  not  arm  himself  against  the  parent  state ;  and  if  he 
be  recalled  by  bis  native  govemment,  he  must  return,  or 


>  See  vnl.  L  p.  74-76. 
b  Cmn/n't  Rep.  677. 
'STtrm.lUp.Zl.    1  B«t.  ^^  PuIL430,B.C. 

*  United  Slates  v.  Gillies,  1  Peten  C.  C.  Rtp.  159.  Mniray  *.  The 
Sohooiier  Charmiog  Belaey,  3  CroncA,  61.  Bf  the  originel  Magna  Char- 
ta,  granted  bj  king  John,  Rrt.  33,  it  mu  declared,  Ut  lietal  anicBiqut  ex- 
irt  dt  regna  tt  redirt  tolea  fide  Domitii  ngU.     Vidt  npra,  p.  33. 

•  1  HaW*  C.  C.  68. 
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incur  the  pain  and  penalties  of  a  contempt  Under  these 
disabilities,  all  the  civilized  nations  of  Europe  adopt  (each 
according  to  its  own  laws)  the  natural  born  subjects  of 
other  countries. 

The  French  law  will  not  allow  a  natural  bom  subject 
of  France  to  bear  anns,  in  the  time  of  war,  in  the  service 
of  a  foreign  power,  against  Fiance ;  and  yet,  subject  to 
that  limitation,  every  Frenchman  is  free  to  abdicate  his 
country, » 

(2.)  An  alien  is  a  person  bom  out  of  the  jurisdiction 
and  allegiance  of  the  Uaited  States.  There  are  some  ex- 
ceptions, however,  to  this  rule,  by  the  ancient  English 
law,  as  in  the  case  of  the  children  of  public  ministers 
abroad,  (provided  their  wives  be  English  women,)  for 
they  owe  not  even  a  local  allegiance  to  any  foreign  power,'* 
So,  also  it  is  said,  that  in  every  case,  the  children  bom 
abroad,  of  English  parents,  were  capable,  at  common  law, 
of  inheriting  as  natives,  if  the  father  went  and  continued 
abroad  in  the  character  of  an  EngUshman,  and 
•51  *with  the  approbation  of  the  sovereign.*"  The 
statute  of  25  Edw.  III.  stat.  2,  appears  to  have 
been  made  to  remove  doubts  as  to  the  certainty  of  the 


•  PoUtui'i  Tmili  da  Droit  de  Pnpriili,  No.  94.  Coiit  NapoUon,  No. 
IT,  31.  TouUier,  Droit  cieil  FrancaU,  loin.  i.  No.  366.  Bf  *.  dacres  of 
the  Emperor  of  Auatris,  of  March  S4th,  1B32,  Auatiiai)  aubjocU,  letving 
th«  ADtfrian  dominiona  Tilhoat  perminion  of  the  magistrstra  and  mleaw  of 
Aintriaii  ciUienahip,  and  with  an  intenlioa  oeTor  to  retam.  bceoiua  ubJiiui- 
fttl  emigraati,  aud  loae  all  their  civil  and  poltticid  rights  at  boiae.  Accept- 
ing foreiga  citizeiiBlilp,  or  entering  into  foreign  service  without  leave,  an 
decisive  proofs  of  aucb  intenfion.  Encyclo.  Aratr.,  lit.  Bmigratiort.  Ttua 
ia  onderstood  to  be  the  conieqiience  attached  by  the  law  in  Franca  to 
Frenchmen  ODlerlng  foreign  aervice  without  leave.  They  loae  their  nation- 
ality, or  civil  and  political  rigbta  at  Fnnchniea.  Id  the  case  of  the  Unilad 
SlatOi  V.  Wyngall,  5  HiU,  JV.  V.  Rep.  16,  it  woa  beld  to  be  lawful  to  en- 
liat  ilioiu  into  the  armj  of  the  United  Statea,  and  the  contract  woald  be 

b  Calvio'a  cats,  7  Co.  IB  a. 

0  Hyde  v.  Hill,  Cra.  Eltx.  3.  Bro-  Ut.  Descent,  pL  47,  tiL  DeiuicD, 
pi.  14. 
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common  law  on  this  subject,  atid  it  declared,  that  chil- 
dren thereafter  bom  without  the  ligeance  of  the  king, 
whose  father  and  mother,  at  the  time  of  their  birth, 
were  natives,  should  be  entitled  to  the  privileges  of  na- 
tive subjects,  except  the  children  of  mothers  who  should 
pass  the  sea  without  leave  of  theii  husbands.  The  stat- 
ute of  7  Anne,  ch.  5,  was  to  the  same  general  effect ;  but 
the  statute  of  4  Geo.  II.  ch.  21,  required  only  that  the  fa- 
ther should  be  a  natural  bom  subject  at  the  birth  of  the 
child,  and  it  applied  to  all  children  then. born,  or  thereaf- 
ter to  be  bom.  Under  these  statutes  it  has  been  held,' 
that  to  entitle  a  child  bom  abroad  to  the  rights  of  an  Eng- 
lish natural  bom  subject,  the  father  must  be  an  English 
subject ;  and  if  the  father  be  an  alien,  the  child  cannot 
inherit  to  the  mother,  though  she  was  born  imder  the 
king's  allegiance. 

The  act  of  congress  of  the  14th  of  April,  1802,  estab- 
lishing a  uniform  rule  of  naturalization,  affects  the  issue 
of  two  classes  of  persons :  (1.)  By  the  4th  section,  it  was 
declared,  that  "the  children  of  persons  duly  naturalized 
under  any  of  the  laws  of  the  United  States,  or  who,  pre- 
vious to  the  passing  of  any  law  on  that  subject  by  the 
government  of  the  United  States,  may  have  become  citi- 
zens of  any  one  of  the  states,  under  the  laws  thereof, 
being  under  the  age  of  twenty-one  years,  at  the  time  of 
their  parents  being  so  naturalized,  or  admitted  to  the 
rights  of  citizenship,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  of  the  United  States." 
This  provision  appears  to  apply  only  to  the  children  of 
persons  naturalized,  or  specially  admitted  to  citizenship ; 
and  there  is  color  for  the  constmction,  that  it  may  have 
been  intended  to  be  prospective,  and  to  apply  as 
well  to  the  case  of  'persons  thereafter  to  be  natu-  "52 
ralized,  as  to  those  who  had  previously  been  natu- 
ralized.^     It  applies  to  all  the  childtenof  "persons  duly 


*  Doe  T.  Jonea,  4  Term  Rtp.  300. 

t  Tbe  prorinoQ  hu  been  unoe  mdjndged  to  be  pnapeetite.    Weit  t 
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natumlizod,"  under  the  restriction  of  residence  and 
minority,  at  the  time  of  the  naturalizEition  of  the  parent. 
The  act  applies  to  the  children  of  persons  duly  natural- 
ized, but  does  not  explicitly  state,  whether  it  was  in- 
tended to  apply  only  to  the  case  where  both  paients  were 
duly  naturalized,  or  whether  it  would  be  sufficient  fin 
one  of  them  only  to  be  naturalized,  in  order  to  confer,  as 
of  course,  the  rights  of  citizens  upon  the  resident  chil- 
dren, being  under  age.  Perhaps  it  would  be  sufficient 
for  the  father  only  to  be  naturalized  ;  lor  in  the  supple- 
mentary act  of  the  26th  of  March,  18U4,  it  was  declared, 
that  if  any  alien,  who  should  have  complied  with  the 
preliminary  steps  made  requisite  by  the  act  of  1802,  dies 
before  he  is  actually  naturalized,  his  widow  and  children 
shall  be  considered  as  citizens.  This  provision  shows, 
that  the  naturalization  of  the  father,  was  to  have  the  effi- 
cient force  of  conferring  the  right  on  his  children ;  and  it 
is  worthy  of  notice,  that  this  last  act  speaks  of  children 
at  large,  without  any  allusion  to  residence  or  minority ; 
and  yet,  as  the  two  acts  are  intimately  connected,  and 
make  but  one  system,  the  last  act  is  to  be  construed  with 
reference  to  the  prior  one,  according  to  the  doctrine  of 
the  case  Ex  parte  Overington.*-  (2.)  By  a  subsequent 
part  of  the  same  4th  section,  it  is  declared,  that  the  chil- 
dren of  persons  who  now  are,  or  have  been,  citizens  of 
the  United  States,  shall,  though  born  out  of  the  limits 
and  jurisdiction  of  the  United  States,  be  considered  as 
citizens  of  the  United  States ;  provided  that  the  right  of 
citizenship  shall  not  descend  to  persons,  whose  fathers 
have  never  resided  within  the  United  States."  This 
clause  is  certainly  not  prospective  in  its  operation,  what- 

West,  8  Paige' I  Rep.  433.  Il  wu  iIm  ulj  udged,  Ln  Peck  t.  Yaang,  36 
WmdtlTi  Rep  613,  Uiat  an  iatntX  child  of  >  paraan  wbo  bacamB  a  cittiBD 
of  tha  Uoited  Slatea  ia  1776,  and  always  remained  mob,  h>im  a  eilucn. 
though  botn  nbrand,  and  contiaued  abroad,  and  an  infant  unlll  after  the 
peace  of  1783,  atid  mamed  abroad  after  1783,  and  under  coreitare  nntil 
1B25  ;  and  thoagb  be  nBver  caiae  to  tbi*  cooulrj  oittil  1830. 
•  5  BtnMy'*  Rep.  371. 
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ever  may  be  the  just  construction  of  the  one  precedii^  it. 
It  applied  only  to  the  children  of  persons  who  then  -were 
or  had  been  citizens ;  and  consequently  the  benefit 
*of  this  piOTision  narrows  rapidly  by  the  lapse  of  *53 
time,  and  the  period  will  soon  arrive,  when  there  will 
be  DO  statutory  regulation  for  the  benefit  of  children  bom 
abroad,  of  American  parents,  and  they  will  be  obliged  to 
resort  for  aid  to  the  dormant  and  doubtful  principles  of  the 
£nglish  common  law.  The  proviso  annexed  to  this  last 
provision  seems  to  remove  the  doubt  arising  Irom  the 
generality  of  the  preceding  sentence,  and  which  was 
whether  (he  act  intended  by  the  words,  "children  of  per- 
sons," both  the  father  and  mother,  in  imitation  of  the 
statute  of  25  Edw.  III.,  or  the  father  only,  according  to 
the  more  libeml  declaration  of  the  statute  of  4  Geo.  II. 
The  provision  also  differs  from  the  preceding  one,  in 
being  without  any  restriction  as  to  the  ag^  or  residence 
of  the  child ;  and  it  appears  to  have  been  intended  for 
the  case  of  the  children  of  natural  bom  citizens,  or  of 
citizens  who  were  original  actors  in  our  revolution,  and 
tbeiefoie  it  was  more  comprehensive  and  more  liberal  in 
their  favotir.  But  the  whole  statue  provision  is  remark- 
ably loose  and  vague  in  its  terms,  and  it  is  lamentably 
defective  in  being  confined  to  the  case  of  chUdien  of  pa- 
rents who  wero  citizens  in  1802,  or  had  been  so  previously. 
The  fonner  act  of  29th  January,  1795,  was  not  so ;  for  it 
declared  generally,  that  "  the  children  of  citizens  of  the 
United  States,  bom  out  of  the  limits  and  jurisdiction  of 
the  United  States,  shall  be  considered  as  citizens  of  the 
United  States."  And  when  we  consider  the  universal 
propensity  to  travel,  the  hberal  intercourse  between  na- 
tions, the  extent  of  commercial  enterprise,  and  the  genius 
and  spirit  of  our  municipal  institutions,  it  is  quite  sur- 
prising that  the  rights  of  the  children  of  American 
citizens,  bom  abroad,  should,  by  the  existing  act  of  1802, 
be  left  so  precarious,  and  so  fiir  inferior  in  the  security 
which  baa  been  given  under  like  circuiqstances,  by  the 
English  statutes. 
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We  proceed  next  to  consider  the  disabilities,  rights  and 
duties  of  aliens. 

An  alien  cannot  acquire  a  title  to  real  property  by  de- 
scent, or  created  by  other  mere  operation  of  law.  The 
law  qua  nihil  frustra,  never  casts  the  freehold  upon  an 
alien  heir  who  cannot  keep  it.  This  is  a  well  set- 
■54  tied  rule  of  the  common  'law.*  The  right  to 
real  estate  by  descent  is  governed  by  the  muni- 
cipal law  of  the  individual  states.!*  (Lynch  v.  Clark,  I 
Sanfor<rs,  ck.  7,  R.  683.)  Nor  can  an  alien  take  as 
tenant  by  the  curtsey  or  in  dower."  It  is  understood  to 
be  the  general  rule,  that  even  a  natural  bom  subject 
cannot  take  by  representation  from  an  alien,  because  the 
alien  has  no  inheritable  blood  through  which  a  title  can 
be  deduced.*  If  an  alien  purchase  land,  or  if  land  be 
devised  to  him,  the  general  rule  is,  that  in  these  cases, 
he  may  take  and  hold,  until  an  inquest  of  office  has  been 
had ;  but  upon  his  death,  the  land  would  instantly,  and 
of  necessity,  (as  the  freehold  cannot  be  kept  in  abeyance,) 
without  any  inquest  of  office,  escheat  and  vest  in  the 
state,  because  he  is  incompetent  to  transmit  by  hered- 
itary descent.'     If  an  alien  according  to  a  case  put  by 


>■  Calvin'i  OAM,  7  Co.  35  *.  1  Vtnt.  Rep.  417.  Jackmn  t.  Lnim,  3 
Johiu.  Cat.  109.    Hani  v.  Warnieks,  Hardiift  Ktalueki/  Rtp.  61. 

b  Ljach  *.  C]vk«,  1  Sandfort*  Ch.  Rip.  583. 

'  Seelnfra,n].4,pp  30,36.  Bj  staLaf  T  &  S  Ticloria,  ch.  GG,  foreign 
womeD  narriad  to  British  nibjeds  became  thereby  naturallied. 

i  If,  Ihervfore,  a  penoa  dies  intestate  vithoat  jwne,  and  leaTsa  a  t>nith- 
er  who  bad  been  nstuTaliied,  atid  a  nephew  who  had  b«en  naturalited.  but 
whose  father  diod  an  alien,  the  brotber  sooceeds  to  the  whole  eitate,  far  the 
nephew  is  not  permitted  hf  the  common  lew  to  trace  hie  d«ci;nt  through 
his  alien  father.  Levi  y.  M'Cartec,  6  Peteri'  V.  S.  Rep.  102.  Jackson  ». 
Green,  7  WendiU,  333.    Jackson  t.  Fitsimmoos,  10  Ibid,  I. 

•  Paf^e's  case,  5  Co.  53-  CoUingwood  t.  Face,  I  Sid.  Rtp.  193.  1  LtB. 
Rtp.  59,  S.  C.  Co.  Litt.  3  b.  Plavid.  Rep.  339  b.  330  a.  Duplesis  t-  At- 
torney Gfloeral,  5  Bra.  P.  C,  91.  Jackson  v.  Lunn,  tapra.  Foi  v.  Sontb- 
aok,  13  Man.  Rip  143.  Ei  Ibid.  445.  Fairfax  t.  Hunter,  7  Craach,  603, 
619,  630.  Orr  t.  Hodpon,  4  WheaUn,  453.  Govemear  t.  Robertson,  1 1 
Iln4.33!i.  Vauiv.Nesbit,  lM'Ciir(i's5.C.  CA.R<^353,3T4.  SDana't 
Ktratuky  Rtp.  40.  Rouche  t.  WilUawson,  3  IrediWt  N.  C.  Rip.  196. 
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Lord  Goke,«  arrives  in  England,  and  hath  two  sons  bpm 
there,  they  are,  of  course,  natural  bom  subjects ;  and  if 
one  of  them  purchases  land  and  dies  without  issue,  his 
brother  cannot  inherit  as  his  heir,  because  he  must  de- 
duce his  tide  by  descent,  through  his  father,  who  had  no 
inheritable  blood.  But  the  case  as  put  by  Coke  has  been 
denied  to  be  law  by  the  majority  of  the  court  in  Colling- 
wood  V.  Pacft,^  and  it  was  there  held,  that  the  sons  of 
an  alien  could  inherit  to  each  other,  and  derive 
title  'through  the  alien  father.  The  elaborate  "65 
opinion  of  Lord  Ch.  B.  Hale  was  distinguished  by 
his  usual  learning,  though  it  was  rendered  somewhat  per- 
plexing and  obscure  by  the  subtlety  of  his  distinclions, 
and  the  very  arti£cial  texture  of  his  ai^ument.  It  is  still 
admitted,  however,  that  a  grandson  cannot  inherit  to  his 
grandfather,  though  both  were  natural  born  subjects,  pro- 
vided the  intermediate  son  was  an  alien ;  for  the  grand- 
son must,  in  that  case,  represent  his  father,  and  he  had 
no  inheritable  blood  to  be  represented ;  and  the  reason 
why  the  one  brother  may  inherit  from  the  other,  is,  that 

Noith  Carolina,  ■□  alien  may  take  by  parchaH.  bat  he  casnot  take  by  da- 
Tiae,  any  more  than  ha  can  inheriL  3  Hayaooi'l  Rep.  37,  1D4,  108.  By 
the  coaatitalion  at  North  Caraiiaa,  aliea  reaideDta  may  pnrobaw,  hold,  and 
tiUHfeT  real  ettaie.  3  IredtU,  141.  Nor  can  he  take  by  deine  ander  the 
atatote  law  of  New- York.  The  aiatnle  makea  the  dovue  void.  New-York 
Reeited  Statute*,  ToL  ii.  p.  57,  aee.  4.  la  LoDuiaaa  aliena  can  inherit  real 
Mtale  and  tranamit  U  ab  intettato.  Dnke  of  Kichmand  T.  Milne,  IT  Louii. 
313.  Id  England,  if  a  dertM  be  to  an  alien  and  citiien  aa  joint  tenanla, 
the  itate  can  oply  aeiie  the  moiety  of  the  alien.  If  he  diea  iMfoie  inqneet, 
the  elli'ir  joint  teniiat  lakea  by  mrrivonhipi  bat  the  slate,  on  offiee  foand, 
would  defeat  the  BurvtTorahip  by  rotation.  GouWi  Rep.29,f\.4.  Ca  Litt. 
ISO,  K  Lord  Hardwicke,  in  Knigbt  t.  Dupleaie,  3  Venjf,  9E3,  conaidered 
it  10  be  a  doubtful  point,  whether  an  alien  could  take  by  drvue,  and  he  ^Tea 
no  opinion.  In  Maaiachuaetla,  an  alien  may  take  real  natate  by  deiise  aa 
well  ai  by  deed,  but  he  laksa  a  defeuJble  estate  and  cannot  luild  ai  againat 
the  Btate.  Thia  in  alaa  the  Gasliah  law.  Wilbar  T.  Tobey,  16  PUk.  179. 
Foia  V.  Criip,  SO  lb.  134.  The  Teopie  t.  Conklin,  3  HiWt  N.  Y.  R.  67. 
He  may  parcbaae  and  hold  real  eatale  nntQ  office  found,  and  bring  an  ac- 
tion for  the  Tvcovery  of  poaaeaaion.    Wau^  t.  Riley,  8  Metcaif,  S9S. 

■  Co  Lilt.  B,  a. 

b  I  Sid.  Rep.  193.    1  Vent.  Rtp.  413.    BamUlti't  Rtp.  410. 
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as  to  them  the  descent  is  iaimediate,  and  they  do  not  take 
by  repiesentatioD  from  the  father.  The  law  according 
to  Lord  Hale,  lespects  only  the  mediate  relation  of  the 
brothers  as  brothers,  and  not  in  respect  of  their  father, 
though  it  be  true  that  the  foundation  of  consanguinity 
is  in  the  father ;  and  it  does  not  look  upon  the  father  as 
such  a  medium  or  nexus  between  the  brothers,  as  that  his 
disability  should  hinder  the  descent  between  them.  This 
distinction  in  the  law,  which  would  admit  one  brother  to 
succeed  as  heir  to  the  other,  though  their  father  be  an 
alien,  and  yet  not  admit  a  son  to  inherit  from  his  giaud- 
fathei,  because  his  father  was  an  alien,  is  very  subtle. 
The  reason  of  it  is  not  readily  perceived,  for  the  line  of 
succession,  and  the  degrees  of  consanguinity  must  equal- 
ly, in  both  cases,  be  traced  through  the  lather.  The 
statute  of  11  and  12  Wm.  HI.  ch.  6,  was  made  on  pur- 
pose to  cure  the  disability,  and  brush  away  these  dis- 
tinctions, by  "enabling  natural  bom  subjects  to  inherit 
the  estate  of  their  ancestors,  either  lineal  or  collateral, 
notwithstanding  their  father,  or  mother,  or  other  ancestor, 
by,  &om,  through  or  under  whom  they  might  make  or 
derive  their  title,  were  aliens."  This  statute,  however, 
did  not  go  so  far  as  to  enable  a  person  to  deduce  title,  as 
heir,  from  a  remote  ancestor,  through  axi  ahen  ancestor 
still  living.' 

The  provision  in  the  statute  of  Wm.  III.  is  in 
'56       force  in  'several  of  the  United  States,  as,  for  in- 
stance, in  Maryland,  Kentucky,  Ohio,  Missouri, 
Delaware,  New-Jersey,  New- York,  and  Massachusetts. >> 


>  M'Craar;  t.  Somenilla,  9  VAcabm,  351.  The  Naw-Yoi^  Statute, 
(N.  Y.  R  S.  ToL  i.  754,  mo.  S3,)  go  no  fnnher  on  tbii  point  Hibs  the  'Sag- 
liah  Statute.  Tha  People  t.  Imn,  21  WtndtU,  138.  Tha  New-YoA  Ma- 
tote  declarea  that  no  panon  capaUe  of  inheiitmg  nndftr  the  atatnte  taw  of 
deKent,  ih^  be  precladed  fixanths  inheritanoa  bj  leaaon  of  the  alianiaD 
of  theBDceator  orauehpetaon.  The  atstute  of  New-JsTaay  ia  to  the  Mina 
efiect.    R.  S.  If.  J.  IB47,  p.  341. 

h  9  ffAaoton,  354.  2  Jfo»«.  Jl«y,  179,Biil6.  N.  Y. Revind Statmt«t,Tti. 
L  p.  7M,  aae.  28.    SutaU  Lavi  of  OUa.  mi.    Elou^t  N.  J.  Dig.  131. 
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But  in  those  states  wheie  there  are  no  statute  regulations 
on  the  subject,  the  rule  of  the  law  will  depend  upon  the 
authority  of  Lord  Coke,  or  the  justness  and  accuracy  of 
the  distinctions  taken  in  the  greatly  contested  case  of 
CoUmgiDood  V.  Pace,  and  which,  according  to  Sir  William 
Blackstone,  was,  upcm  the  whole,  reasonably  decided. 
The  enlarged  pohcy  of  the  present  day  would  naturally 
incline  us  to  a  benignant  interpretation  of  the  law  of  de- 
scents, in  favour  of  natural  bom  citizens  who  were  obliged 
to  deduce  a  title  to  land  from  a  pure  and  legitimate 
source  through  an  alien  ancestor ;  and  9ir  Matthew  Hale 
admitted,^  that  the  law  was  vfery  gentle  in  the  construc- 
tion of  the  disability  of  alienism  and  rather  contracted 
than  extended  its  severity.  If  a  citizen  dies,  and  his  next 
heir  be  an  alien  who  cannot  take,  the  alien  cannot  inter- 
rupt the  descent  to  others,  and  the  inheritance  descends 
to  the  next  of  kin  who  is  competent  to  take,  in  like  man- 
ner, as  if  no  such  alien  had  ever  existed. i> 

The  distinctions  between  the  antenati  and  the  poatnaH, 
in  reference  to  onr  revolution,  have  been  frequently  the 
subject  of  judicial  discussion  since  the  establishment  of 
our  independence. 

It  was  declared  in  Calviris  ease,'  that, «  albeit,  the  king- 


R.  S.  of  Mumari,  1835.  In  Neir-Tork,  the  rate  of  Ihe  common  law  pre- 
viiled  ddUI  Janimr;  ]■[,  1830,  and  [he  proTiiion  to  the  itatate  of  11  aod 
IS  Wdl  III.  had  not  boon  prsTionstj  adopted. 

■  1  Fm(.  Rtf.  497. 

0  Co.  lAtL  8  a.  Com.  Big.  tit.  Alien,  ch.  1.  Ort.  Hodgvon,  4  Whe*- 
foil,  453.  Jacknn  v.  Ijidd,  3  Ji>lm$.  Ciu.  131.  Jackson  v.  JackMn,  T 
Joint.  Rep.  214.  Donegani  v.  Donesani,  Stuart'i  Leieer  Canada  Bep. 
460.  In  Virgiaia,  by  atatnta,  the  count  of  deaoant  ia  not  intemipled  by 
the  alienage  of  any  lineal  or  collateral  aneaalor ;  and,  thorefore,  ir  a  oititen 
diea,  leaTio^  a  brothsr,  who  »  a  cithen,  and  a  aiiler,  who  ia  an  alian,  and 
ehitdrcn  of  that  nrter,  who  are  citiiens,  and  the  brother,  liiter,  and  cbil- 
drsD  be  all  livini;,  the  children  of  the  u'lter  take  by  descent  a  moiety  of  the 
estate,  and  the  bTothar  takes  (ha  otber  moiely.  Jackson  t.  Sanden,  S 
htigk'i  Rtp.  109.  So  in  North  Carolina,  alian  hairs  do  not  pravent  other 
tvlatkin*,  being  ciliieos,  lh>m  inheriting.  S.  C.  Rnited  Siatatti,  1837. 

<  T  C».  I,  37.    The  Lord  ChanceDor  EUeamere's  opinion,  deUreted  In 

Vol.  n.  6  ^-  . 
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doiD9  of  England  and  Scotland  should,  by  descent,  be 
divided  and  governed  by  several  kings;  yet  all  those 
who  were  born  under  one  natural  obedience,  while  the 
realms  were  united,  would  remain  natural  bom  subjects, 
and  not  become  aliens  by  such  a  matter,  ejc  post  facto. 

The  postnatus  in  such  a  case  would  be  ad  jidem 
•57       utriusfue  regis"    It  was  'accordingly  held,  in 

that  case,  that  the  postnati  of  Scotland,  bom  after 
the  union  of  the  two  crowns,  were  natural  born  subjects, 
and  could  inherit  lands  in  England.  The  community  of 
allegiance,  at  the  time  of  birth,  and  at  the  time  of  de- 
scent, both  existed.  The  principle  of  the  common  law 
contained  in  that  case,  that  the  division  of  an  empire 
worked  no  forfeiture  of  previously  vested  rights  of  pro- 
perty, has  been  frequently  acknowledged  in  oiu  American 
tribunals,*  and  it  rests  on  thesoUd  foundations  of  justice. 
The  titles  of  British  subjects  to  lands  in  the  United 
States,  acquired  prior  to  our  revolution,  remained,  there- 
fore, unimpaired.  But  persons  bom  in  England,  or  else* 
where  out  of  the  United  States,  before  the  4th  of  July, 
1776,  and  who  continued  to  reside  out  of  the  United 
States  after  that  event,  have  been  held  to  be  aliens,  and 
incapable  of  taking  lands  subsequently  by  descent  The 
right  to  inherit  depends  upon  the  existing  state  of  alle- 
giance at  the  time  of  the  descent  cast ;  and  an  English 
subject,  bom  and  always  resident  abroad,  never  £wed 
allegiance  to  a  government  which  did  not  exist  at  his 
birth,  and  he  never  became  a  party  to  our  social  compact. 
The  British  antenati  have,  consequently,  been  held  to 
be  incapable  of  taking,  by  subsequent  descent,  lands  in 
these  stales,  which  are  governed  by  ^e  common  law.b 


the  ciehsqaBr  chunbei  in  Calvin'*  cote,  wu  by  the  kin^i  commuiil  writ- 
ten oat  at  lu^,  lud  pabliihed  by  the  chuicellor  in  1G09,  in  b  naal  itjle, 
worthy  of  tbe  ttrengtb  and  learning  of  the  arg;uiDeiiL 

•  Apthorp  T.  B&ckoi,  JTirty't  Rep.  413.  EioMsy,  Ch.  J.,  in  Den  v. 
Brown,  3  HaUted,  337.  KelEej  v.  BuiiMn,  2  Jaknt.  Cat.  39.  JackMn  t. 
Lonn,  3  Jo/m.  Cat-  109.    Story  J.,  9  Cranch,  40. 

b  Reed  T.  Rood,  cited  1  JTiin/.  SSj,  Rod  Ofnnion  of  Boww,  J.,  App«n£s 
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This  doctrine  was  very  liberally  considered  in  respect  to 
the  period  of  the  American  war,  in  the  case  of  Den  v. 
Brown  ;*■  and  it  was  there  held,  that  the  British  antenaii 
were  not  subject  to  the  disabilitiea  of  aliens,  as  to  thp 
acquisition  of  lands  bona  Jide  acquired  between  ^e 
date  of  our  independence  and  that  of  'the  treaty  *58 
of  peace  in  1783,  for  the  contest  for  our  independ- 
ence was  then  pending  by  an  appeal  to  arms,  and  remain- 
ed undecided.  But  the  position  was  not  tenable  ;  and  in 
a  case  elaborately  discussed,  and  greatly  litigated  on 
several  grounds,  in  the  court  of  appeals,  in  Vii^inia,  and 
aAerwards  in  the  supreme  court  of  the  United  States,^  it 
was  the  acknowledged  doctrine,  that  the  British  atUenati 
could  not  acquire,  either  by  descent  or  devise,  any  other 
than  a  defeasible  title  to  lands  in  Virginia,  between  the 
date  of  our  independence  and  that  of  the  treaty  of  peace 
in  17B3.  The  line  of  distinction  between  aUens  and  citi- 
zens was  considered  to  be  coeval  with  our  existence  as  an 
independent  nation. 

It  has  been  very  frequently  assumed,  on  the  doctrine 
in  Calvin's  ceiae,  that  the  same  principle  might  not  be 
considered  to  apply  in  England,  in  respect  to  the  American 
mUenati,  and  that  they  would,  on  removing  within  the 
British  dominions,  continue  to  take  and  inherit  lands  in 
England,  as  natural  bom  subjects ;  but  I  apprehend  the 
assumption  has  been  made  without  just  grounds.  It  was 
contrary  to  the  doctrine  laid  down  by  Professor  Wood- 
deson,  in  his  lectures, ■>  published  as  early  as  1792 ;  and 
the  late  case  in  the  King's  Bench,  of  Doe  v.  Acklam,* 


to  that  Tolmne.  DawMn  t.  OiMtvj,  4  Craneh,  331.  JaokaoD  v.  Bunu, 
3  Bimary,  T5.     Bli^  t.  RoebeMw,  1  WJualim,  535. 

>  3  HaUUd,  305. 

»  Hooter  t.  Ftirftx'i  Deriw*,  1  Xunf.  316,  and  7  Crunek,  603,  8.  C. 
Conumwaaltli  t.  BiMow,  6  Call,  SO,  8.  F. 

<  Vol.  i.  p.  383. 

<  3B«nnB.  i  Crui;  779.  I&Doev.HnlaMtar.SBonw.  ^  Cruf.771. 
it  WM  hdd,  that  the  ehildna  bom  in  tlw  Onilad  Stats*  afler  the  paaee  of 
178S,  of  puMta  wbo  were  ban  in  New-Fuk  befora  177G,  hit  oAUrcrf  la 
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seems  entirely  to  explode  it.  It  -was  decided,  that  chil- 
dren bom  in  the  United  States,  since  the  recc^itioa  o^ 
OUT  independence  by  Great  Britain,  of  parents  bom  here 
before  that  time,  and  continuing  to  reside  here  afterwards, 
were  aliens,  and  could  not  inherit  lands  in  England.     To 

entitle  a  child  bom  out  of  the    allegiance   of 
*69      'the  ciown  of  England,  to  be  deemed  a  natural 

bom  subject,  the  father  must  be  a  subject  at  the 
time  of  the  birth  of  the  child ;  and  the  people  of  the 
United  States  ceased  to  be  subjects  in  the  view  of  Uie 
English  law,  after  the  recognition  of  our  independence, 
on  the  3d  day  of  September,  1783.  If  the  American 
antenati  ceased  to  be  subjects,  in  1763,  they  must,  of 
course,  have  lost  their  subsequent  capacity  to  take  as  sub- 
jects. In  the  case  of  The  Providence,  decided  in  the 
court  of  vice-admiralty,  at  Halifax,  in  1810,"  the  learned 
judge  met  the  question  directly,  and  discussed  it  in  a  clear  - 
and  able  manner.  He  held,  that  an  American  bom  in 
this  country  before  the  revolutioo,  and  adhering  to  the 
United  States  during  the  war,  and  until  after  the  peace 
of  1783,  was  an  alien  discharged  from  his  allegiance  to 
tfie  king,  and  was  an  alien  to  every  purposie,  and  not 
entitled  to  any  of  the  privileges  of  a  British  bom  sub- 
ject. 

The  English  role  is,  to  take  the  dato  of  the  treaty  of 
peace  in  1783,  as  the  era  at  which  we  ceased  to  be  sub- 
jects ;  but  our  rule  is,  to  refer  back  to  the  date  of  our  in- 
dependence.>>  In  the  application  of  that  rule,  the  cases 
show  some  difference  of  opinion.  In  New- York,  it  has 
been  held,  that  where  an  English  subject,  bom  abroad, 
emigrated  to  the  United  States,  in  1779,  and  lived  and 
died  here,  he  was  to  be  deemed  an  alien,  and  the  title  to 
land,  which  he  afterwards  acquired  by  purchase,  was 


iAe  BritM  poatr  aJUraardt,  were  not  stieus,  bat  had  inheriUblo  tdood  mi- 
dar  the  itatDla  of  4  0«o.  II.  e.  91, 

>  Steteart'a  Viee-Adm.  Rgp.  186. 

b  Inglii  T.  TnirteM  of  the  Sailor'i  Song  Harixmr,  3  Pttert'  V.  8.  Btp.  99. 
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protected,  not  because  he  was  a  citizen,  bnton  the  ground 
oS  the  treaty  of  1794.»  In  Massachusetts,  on  the  strength 
of  an  act  passed  in  1777,  persons  bom  abroad,  and  com- 
ing into  that  state  after  1776,  and  before  1783,  and  re- 
mainii^  there  voluntarily,  were  adjudged  to  be  citizens.^ 
The  snpreme  coort,  in  Connecticut,  has  adopted  the  same 
rule,  without  the  aid  of  any  statute,  and  it  was 
held,*  that  a  'British  soldier,  who  came  over  with  *60 
the  British  army  in  1775,  and  deserted,  and  came 
and  settled  in  Connecticut  in  1778,  and  remained  there 
afterwaids,  became,  of  course,  a.  citizen,  and  ceased  to  be 
an  alien ;  and  that  the  United  States  were  enabled  to 
claim  as  their  citizens,  all  persons  who  were  here  volun- 
tarily, at  either  the  period  of  our  independence,  or  <tf  the 
treaty  of  peace.  The  principle  of  the  case  seemed  to  be, 
that  the  treaty  of  peace  operated  by  way  of  release  from 
their  allegiance  of  all  British  subjects  who  were  then 
domiciled  here ;  for  it  was  admitted,  that  the  rule  would 
not  apply  to  the  subjects  of  any  other  nation  or  kingdom, 
who  came  to  reside  here  after  the  declamtioo  of  indepen- 
dence, for  they  would  not  be  within  the  purview  of  the 
treaty.  The  same  principle  seems  to  have  bera  recogni- 
zed by  the  chief  Justice  of  Massachusetts,  in  Ainslie  v. 
MaTtin,^  though  in  the  case  of  Phipps,  a  pauper,"  it  was 
declared  that  if  a  person  was  not  a  citizen  before  the 
treaty  of  peace,  he  did  not  become  such  by  the  mere  force 
of  that  instrument,  and  by  the  mere  fact  of  his  being 
there  on  the  ratification  of  the  treaty.  But  if  he  was  bom 
in  Massachusetts,  and  had  returned  during  the  war, 
though  he  had  withdrawn  himself  before  the  date  of  in- 
dependence, he  was  considered  as  retaining  his  citizen- 
ship.  That  was  the  amount  of  the  cases  of  Gardner  v. 
Wtwd,  and  KUham  v.  Ward,  to  which  the  judges  re- 

•  jMkMB  V.  Wiigfal,  4  Jtknt.  Kep.  TS. 

k  CammiBitoa  t.  Sfmn^eld,  3  Pick.  Rep.  391 
<  Hrbroa  r.  ColchotBr,  5  Dsy't  Rtf.  1C9. 

•  a  Mat*.  Sep.  4G0. 

•  S  Pick.  lUf.  3»4,  not*. 
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feired ;  and  the  sound  and  pievailing  doctrine  now  is, 
that  by  the  treaty  of  peace  of  1783,  Great  Britain  and  the 
United  States  became  respectively  entitled,  as  against 
each  other,  to  the  allegiance  of  all  persona  -who  were  at 
the  time  adhering  to  the  gorenunents  respectively ;  and 

that  those  persons  became  aliens  in  respect  to  the 
*61       government  to  which  they  did  not  *adheie>    This 

is  the  meaning  of  the  treaty  of  1783,  and  it  put  an 
end  to  all  conflicting  and  double  allegiance  growing  out 
of  the  revolution. 

Though  an  aUen  may  purchase  land,  or  take  it  by  de- 
vise, yet  he  is  exposed  to  the  danger  of  being  divested  of 
the  fee,  and  of  having  his  lands  forfeited  to  the  state,  upon 
an  inquest  of  office  found.  His  title  will  be  good  against 
every  person  but  the  state,  and  if  he  dies  before  any  such 
proceeding  be  had,  we  have  seen  that  the  inheritance 
cannot  descend,  but  escheats  of  course.  If  the  alien 
should  undertake  to  sell  to  a  citizen,  yet  the  prerogative 
right  of  forfeiture  is  not  barred  by  the  ahenation,  and  it 
must  be  taken  to  be  subject  to  the  right  of  the  govern- 
ment to  seize  the  land.  His  conveyance  is  good  as 
against  himself,  and  he  may,  by  a  fine,  bar  persons  in  Fe< 


•  Eilhun  V.  Ward,  9  Mom.  Rep.  336.  Gatdner  v.  Wud,  Aid,  S44,  Dole. 
Dm  t.  Aoklam,  3  Sarnie.  ^  Crtit.  779.  Id^  t.  The  Trnitea  of  tha 
Sailor*!  Buag  Hoibwr,  3  Ptter^  U.  S.  Rep.  99, 164.  Shanki  t.  Dnpont, 
Ibid.  S43.  In  Skanla  v.  Dupmt,  it  vu  held,  that  though  a  woman  wm 
bacn  in  Sontb  Candina,  befora  the  declaiatKm  of  independeDce,  and  eoa- 
tinned  there  until  1TB3,  and  bteime  a  citisen,  jat  ai  aha  waa  iDTtdrad  in 
the  capture  of  Charlecton  in  ITBO,  and  mairied  a  Britiab  officer  io  1781, 
and  went  with  him  to  England  in  1769,  and  rBnuned  and  died  thsre,  after 
the  peace  of  1783,  the  wai  to  be  deemed  an  alien  iy  Ike  optraliott  vf  tie 
treaty  of  peace  af  1TB3,  inamDch  ai  aha  wu  bora  a  Britiah  rabject,  and 
waa  mi.  the  time  of  the  treatf  oT  peaoe  Bdheriog  to  the  Briliah  cnxrn,  and 
the  treaty  acted  on  the  atate  of  tbiog*  aa  they  than  cKisted.  So  in  Oner 
T.  Hoajf,  3  Hill,  79,  it  was  held,  that  a  peraon  bom  in  thu  conntry  who  left 
New-Torfc  in  Jnly,  1 783,  prior  to  the  treaty  of  peace,  with  his  &mily,  with 
intent  to  raiide  in  the  Britiih  dominiona  and  never  return,  waa  an  alien,  to- 
fetber  with  hia  ohildrvn  who  went  with  him  and  reaided  in  the  Britiah  prc- 
Tinoe.    lliey  weis  held  incapable  of  taking  from  him  ludi  in  thii  alate  by 
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remoD  and  lenuiinder,  but  the  title  is  still  voidable  by 
the  sorereiga  opoo  office  found.*  In  Vli^Qia,  this  pre- 
rogative right  of  seizing  lands  bona  fide,  sold  by  an  ali^i 
to  a  citizen,  is  abolished  by  statute  ;>>  and  so  it  was,  to  a 
limited  degree  in  New -York,  by  an  act  in  1826.s  An 
alien  may  take  a  lease  for  years  of  a  house  for  the  ben- 
efit of  trade.  According  to  XiOrd  Coke,^  none  but  an 
alien  meichaot  can  tease  land  at  all,  and  he  is  restricted 
to  a  house,  and  if  he  dies  before  the  tennination  of  the 
lease,  the  remainder  of  the  term  is  forieited  to  the  king, 
for  the  law  gave  him  the  privilege  for  habitation  only,  as 
necessary  to  trade,  and  not  for  the  benefit  of  his  rep- 
resentadves.  The  force  of  this  rigorous  doctrine 
*of  the  commcHi  law  is  undoubtedly  suspended  *62 
with  OS,  in  respect  to  the  subjects  of  those  nations 
with  whmn  we  have  commercial  treaties ;  and  it  is  justly 
doubted,'  whether  the  common  law  be  really  so  inhospi- 
table ;  for  it  is  inconsistent  with  the  established  maxims 
of  sound  policy,  and  the  social  intercourse  of  nations. 
Foreigners  are  admitted  to  the  rights  of  citizenship  with 
us  OD  Uberal  terms,  and  as  the  law  requires  five,  and  only 
five  years  residence,  to  entitle  them  and  their  familiea 
to  the  benefits  of  naturalization,  it  would  seem  to  imply 
a  right,  in  the  mean  time,  to  the  necessary  use  of  real 
property;  and  if  it  were  otherwise,  the  means  would  be 
interdicted  which  are  requisite  to  render  the  five  years 
residence  secore  and  comfortable. 


-  *  Lmm,  S4.  Sheppar^i  ToueitUnt,  by  Preilos,  56, 933.  7  Wkta- 
fra,  515.  Ctki'*  Reading  «  Fines,  tvo.  3S.  Bat  by  lUtata  in  N«w- Ywk 
lbs  BKbaat  doM  not  divast  the  right  of  k  baaa-fide  porchuer.  Sm  Ittfra, 
TsL  iv.  PL  425. 

i>  Orifili't  Laic  Regittrr,  tit.  Virginia. 

(  Lam  of  tim-Yorli,  Mm.  43,  oh.  397,  hc.  3.  He  BiBmptioD  from  ■■■ 
cbsat  of  luuk  derired  &om  or  thnagh  ui  alian,  k  eoofined  to  ludi  acta- 
•Uj  pwcMtd  by  a  citiioD  [oior  to  tbs  39d  of  April,  183&.  N.  Y.  RtvUci 
StutuUt,  vol.  i.  p.  719,  iM^  9. 

d  Co.  Zall.  S,  b. 

•  Harg.  Co.  lAlt.  n.  9,  b.  1. 
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Aliens  are  under  the  like  disabilities  aa  to  uses  and 
trusts  arising  out  of  real  estates.  An  alien  can  be  seized 
to  the  use  of  another,  hut  the  use  cannot  he  executed  as 
against  the  state,  and  \rill  be  defeated  on  office  found.* 
Nor  can  an  alien  be  a  cestui  que  trust  but  under  the  like 
disability,  and  it  is  said,  that  the  sovereign  may,  in  chan- 
cery, compel  the  execution  of  the  trust  >■ 

Aliens  are  capable  of  acquiring,  holding  and  trans- 
mitting moveable  property,  in  like  manner  as  our  own 
citizens,  and  they  can  bring  suits  for  the  recovery  and 
protection  of  that  property.^  They  may  even  take  a 
mortgage  upon  real  estate  by  way  of  security  for  a  debt, 
and  this  I  apprehend  they  may  do  without  any 
*63  statute  permission,  for  it  has  been  the  'English  law 
from  the  early  ages.^  it  is  also  so  held  in  the 
supreme  court  of  the  United  States,'  and  that  the  alien 


•  Oilbert  on  Vtt$,  bjr  Svgden,  10, 367, 445.  Prabm  «n  Canoeyaaeing, 
Tol.  iL  p.  347.  By  the  If.  Y.  Reviaed  Slalutei,  vol.  L  p.  718,  ill  eschealsd 
Itadt,  when  faa!d  by  the  lUte  oi  ila  gnntees,  an  labjeot  to  the  lame  trong 
tad  obMgM  to  which  Uuij  woald  bftve  been  mlqect,  hod  they  dewended. 

b  Attorney-Genent  v.  Sendi,  3  Ck  Rtp.  90.  Hardntt,  495,  S.  C. 
Com.  Dig.  tit.  Alien,  o.  3.  OiBert  on  Vttt,  by  Sugden.  86,  404.  Hnb- 
bard  T.  Goodwin,  3  Leigh,  492.  It  inu  lietd,  in  the  lut  case,  that  upon  a 
convsyaace  of  land  to  a  citizen  upon  txpren  tnut,  to  hold  for  the  benefit 
of  an  alien  in  fee,  tlie  trort  ealate  ii  aoqnbvd  for  the  itate,  and  a  conrt  of 
eqaity  will  compel  tbe  tmrteea  to  eiecnte  the  tnut  foi  its  benefit.  The 
profit!  do  not  go  to  the  itate  when  anquired  prior  to  the  decree.  It  It 
doubted  whether  tqnity  could  raise  oriniplf  a  remJlinjrtmrt  in  order  to  for- 
feit it.  Equity  will  dstct  raiae  a  reaulting  trust  in  fraud  of  the  righu  of 
the  itate,  or  of  the  law  of  the  land.  IiOggett  t.  Dnboia,  5  Paigt,  114,  8. 
P.  On  the  other  hand  a  oouveyuee  of  land  to  a  oitiien  aa  a  tnutsa  upon 
an  expren  tnut  to  aell  the  eiune,  and  fay  over  the  proceedi  to  a  creditor 
wbo  11  Ml  alien,  ia  a  valid  Inut,  and  the  icteraat  of  the  alien  creditor  in  tba 
jitoceeda  ii  not  iubjecl  to  forreiCum.  Tbe  piioeiplfl  of  pnblie  policy,  pra- 
Mbiling  alien*  from  holding  iandi  in  the  naine  of  a  tnutes,  doea  not  apply 
to  iueb  a  oaao.  Equity  holda  tbe  proceed*  to  be  peraonal  property  which 
the  alien  may  take.  Craig  t.  Leslie,  3  WIUatoM't  Rep.  503.  Amtics  v. 
Brown,  6  Paigt,  44& 

•  7  Co.  17.    Dyer"!  Rep.  3.  b. 

<i  Year  Book,  1 1  Edw.  III.,  cited  in  the  marginal  note  to  1  i'yir'*  Rtp. 
»,b. 

•  Hughai  T.  Edwards,  9  Wkwtmi,  439. 
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cieditoa*  is  entitled  to  como  into  a  court  of  equity  to  have 
the  mortgage  foreclosed,  and  the  lands  sold  for  the  pay* 
ment  of  his  debt.  The  question  whether  the  aUen  in 
Buch  a  case  could  become  a  valid  purchaser  of  the  mort- 
gaged pieDoises  sold  at  auction  at  his  instance,  is  left 
untouched ;  and  as  such  a  privilege  is  not  necessary  for 
his  security,  and  would  be  in  contravention  of  Uie  general 
policy  of  common  law,  the  better  opinion  would  seem  to 
be,  that  he  could  not,  in  that  way,  without  special  pro- 
vinon  by  statute,  become  the  permanent  and  absolute 
owner  of  the  fee." 

Even  alien  enemies,  resident  in  the  country,  may  sue 
and  be  sued  as  in  time  of  peace ;  for  protection  to  their 
persons  and  property  is  due,  and  implied  from  the  per- 
mission to  them  to  remain,  without  being  ordered  out  of 
the  country  by  the  President  of  the  United  States.  The 
lawful  residence  does,  pro  hoc  vice,  relieve  the  alien  from 
the  character  of  an  enemy,  and  entitles  his  person  and 
property  to  protection.!*  The  effect  of  war  upon  the 
rights  of  aliens  we  need  not  here  discuss,  as  it  has  been 
already  considered  in  a  former  part  of  this  course  of  lec- 
tures, when  treating  of  the  law  of  nations.  ■ 

During  the  residence  of  aliens  amongst  us,  they  owe 
a  local  allegiance,  and  are  equally  botmd  with  natives  to 
obey  all  general  laws  for  the  maintenance  of  peace, 
and  die  preservation  *of  order,  and  which  do  not  *64 
relate  specially  to  our  own  citizens.  This  Isa  prin- 
ciple of  justice  and  of  public  safety  universally  adopted ; 
and  if  they  are  guilty  of  any  illegal  act,  or  involved  in 
disputes  with  our  citizens,  or  with  each  other,  they  are 


'  If  IS  dten  be  aiitilUd  to  bold  and  diipou  of  rait  estate,  he  miy  take 
•  mortage  Ibr  Ibe  pnrehawi  taoaej,  and  maj  bsmniB  a  re-purohaiei  on  a 
■ale  mnda  to  snforce  paymenL  NtK-Yark  Rnited  Statatei,  toI.  i.  p.  791, 
we.  19.    R.  S.  of  Ntie-Jtrtty,  1S47,  tit  1,  cb.  3. 

k  Welb  T.  Waiiama,  1  Urd  Ragm.  383.  Danbign;  t.  DaTallon,  It  Ami. 
Rtp.4ea.  Clarit T.  Uore7, 10  Jektu. Rtf. 69.  RoaaeEl  r.  Sklpwith, 6 Btn- 
mtfi  Rtf.  341. 

•  See  TOLL 


DigizedtyGOOgle 


64  OP  THE  RIGHTS  OF  PEESONa  [Pwt  IV 

amenable  to  the  onliiiary  tribunals  of  the  country.^  In 
New- York,  resident  aliens  are  liable  to  be  enrolled  in  the 
militia,  provided  they  are  lawfully  8ei2ed  of  any  real  es- 
tate within  the  state,  and  they  are,  in  that  case,  declared 
to  be  subject  to  duties,  assessments,  taxes,  and  burthens, 
as  if  they  were  citizens ;  but  they  are  not  capaUe  of 
voting  at  any  election,  or  of  being  elected  or  appointed  to 
any  office,  or  of  serving  on  any  jury> 

If  aliens  come  here,  with  an  intention  to  make  this 
country  their  permanent  residence,  they  will  have  many 
inducements  to  become  citizens,  siace  they  are  unable, 
as  aliens,  to  have  a  stable  freehold  interest  ia  land,  or  to 
hold  any  civil  office,  or  vote  at  elections,  or  take  any  ac- 
tive share  in  the  administration  of  the  government. 
There  is  a  convenient  and  easy  mode  provided,  by  which 
the  disabilities  of  alienism  may  be  removed,  and  the 
qualifications  of  natural  bom  citizens  obtained.  The 
terms  upon  which  any  alien,  being  a  free  white  person, 
can  be  naturalize  are  prescribed  by  the  acts  of  congress 
of  the  14th  of  April,  1802,  ch.  28  ;  the  3d  of  March, 
1813,  ch.  184  ;  the  22d  of  March,  1816,  ch.  32  ;  the  26th 
of  May,  1824,  ch.  186  ;  and  the  24th  of  May,  1828,  ch. 
116.  It  is  required,  that  he  declare,  on  oath,  before  a 
state  court,  being  a  court  of  record  with  a  seal  and  dark, 
and  having  common  law  jurisdiction,  or  before  a  circuit 
or  district  court  of  the  United  States,  or  before  a  clerk  of 
either  of  the  said  courts,  two  years  at  least,  before  his  ad- 
mission, his  intention  to  become  a  citizen,  and  to  renounce 
his  allegiance  to  his  own  sovereign.    This  declaration 

need  not  be  previously  made,  if  the  alien  resided 
*65      hero  before  the  18th  June,  I8L2,  *and  has  since 

continued  lo  reside  here  ;  provided  such  residence 
be  proved  to  the  satisfaction  of  the  court,  and  provided  it 

■  rafffJ,b.ii.cb.8,MclOI,103,  lOa 

k  NnB-York  RniMtd  Slalvtet,  vol.  L  p.  731,  mc.  SO.  In  tba  praTiiiM 
of  New- Brum wiak,  alieni  re«dent  for  two  moDtlu  in  the  province  ue  lia- 
bls  by  s  eolunial  itatuteto  pay  sDnnaUy  an  eiemptioD  tax  of  3(b.  a*  amb- 
■tilate  for  militia  wniae.    Wataon  v.  Halej,  Ketr't  Rtp.  134. 
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be  proved  by  the  oath  or  affirmation  of  two  witnesses,' 
citizens  of  the  United  States,  that  he  has  lestded,  for  at 
least  fire  years  immediately  preceding  the  time  of  such 
appUcation,  within  the  Umits  and  imder  the  jurisdiction 
of  the  United  States.  The  names  of  the  witnesses,  and 
the  place  or  places  where  the  applicant  has  resided  for  at 
least  the  five  years,  to  be  set  forth  in  the  record  of  the 
courts  And  if  the  applicant  shall  hare  been  a  minor, 
imder  twenty-one  years  of  age,  and  shall  bare  resided  in 
ib.e  United  States  three  years,  next  preceding  his  arrival 
to  majority,  he  may  also  be  admitted  a  citizen  without 
such  previous  declaration ;  provided  he  has  arrived  at 
the  age  of  twenty-one  years,  and  shall  have  resided  five 
years  within  the  United  States,  including  the  three  years 
of  his  minority,  and  shall  make  the  declaration  aferesaid 
at  the  time  of  his  admission,  and  shall  declare  on  oath 
and  prove  to  the  satisfaction  of  the  court,  Uiat  for  three 
years  next  preceding,  it  had  been  bis  bona  fide  intention 
to  become  a  citizen,  and  shall  in  all  other  respects  comply 
with  the  laws  in  regard  to  naturalization.**  In  all  other 
cases  the  previous  declaration  is  requisite,  and  at  the  time 
of  his  admission  the  alien's  country  must  be  at  peace  with 
the  United  States,  and  he  must,  before  one  of  the  courts 
above  mentioned,  take  an  oath  to  support  the  constitution 
of  the  United  States,  and  likewise,  on  oath,  renounce  and 
abjure  bis  native  allegiance.  He  must,  at  the  time  of  bis 
admission,  satisfy  the  court,  by  other  proof  than  his  own 
oath,  that  is,  by  the  oath  or  affirmation  of  at  least  two 
eiiizena  of  the  United  States,  that  he  has  resided  five 
years,  at  least,  within  the  United  States,  and  one  year, 
at  least,  within  the  state  where  the  court  is  held ;  and  if 
he  shall  have  arrived  after  the  peace  of  1815,  his  residence 
must  have  been  continued  for  five  years  next  preceding 
his  admission,  without  being  at  any  time  during  the  five 
years  out  of  the  territory  of  the  United  States.*    He  must 


'  Aet  ot  Congnm,  Mny  34,  iSaS,  eh.  116. 
o  Act  or  CoDgraM,  M«>7  S6, 1B34,  eh.  1B6. 
'  Tbii  rifotoBi  pnriatan  !■  in  tba  act  of  Mueh  Sd,  1813,  aee.  IS,  br 
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satisfy  the  court,  that  during  that  time  he  has  behaved 
as  a  man  of  good  moral  character,  attached  to  the  princi- 
ples of  the  constitution  of  the  United  Slates,  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  same.  He 
must,  at  the  same  time,  lenoonce  any  title,  or  order  of 
nobility,  if  any  he  hath.  The  law  provides,*  that  chil- 
dren of  persons  duly  naturalized,  being  minors  at  that 
time,  shall,  if  dwelling  in  the  United  States,  be  deemed 
citizens.  It  is  further  provided,'*  that  if  any  alien  shall 
die  after  his  declaration,  and  before  actual  admission  as 
a  citizen,  his  widow  and  children  shall  be  deemed 
citizens. 

A  person  thus  duly  nattualized,  becomes  entitled 
66*  to  all  the  "privileges  and  immunities  of  natural  bom 
subjects,  except  that  a  residence  of  seven  years  is 
requisite  to  enable  him  to  hold  a  seat  in  congress,  and  no 
person  except  a  natural  bom  citizen,  is  eUgible  to  the 
office  of  govemor  in  some  of  the  states,  or  president  of 
the  United  States. 

The  laws  of  congress  on  the  subject  of  naturaliza  tion, 
have  been  subject  to  great  variations.    In  1790,  only  two 


tlM  ngnlKtioii  of  nunea,  and  Jad|[e  Gonkling,  in  )ua  Tnaliie,  3d.  ed.  p. 
499.  makaa  aoms  luefiil  sug^ilioai  u  to  the  practical  conitruolion  of  IhtE 
enaotmcnt.  Id  the  matltr  of  an  alien  hoton  the  diatrlet  aoart  of  the  Uni- 
ted 3tBU«  for  the  •onthem  diitrict  of  New-York  in  1645,  It  vas  held  that 
the  aet  ot  1BI3  waa  atill  a  part  of  the  naturaliiation  laws  of  the  UniWd 
Statee.  applicable  aa  well  to  othan  lo  seafarinj;  men  who  hare  emigratad 
■inoe  1813  ;  and  that  the  applicant  in  that  caae,  being  engaged  in  sea  voj- 
ages  u  B  aallar  in  American  Te«eli,  and  haTing  no  borne  or  residence  in 
Uie  United  Statei,  other  than  bj  each  emploTmeiit,  and  baring  no  fixed 
randence  prior  to  the  act  of  1813,  was  not  entitled  to  natnrBlizatian.  If. 
Y.  Legal  Obnmer  for  March,  1846.  In  the  oue  Ei  parte  Paal,  the  So- 
perior  ooort  of  New- York  coaMmod  the  act  of  Congiesa  of  March  3d, 
1813,  with  the  atrioteat  MTority,  and  held  that  where  the  allBn  had  been 
ovt  of  the  United  Statea,  thaagh  a  feie  monlAe  onljr,  and  without  any  in- 
tantloo  of  changing  hie  reaidenoe,  he  waa  not  entitled  to  be  nataroliisd. 
The  aot  nya  he  mnat  not  at  any  finu  daring  the  five  yeara  baTO  been  ont 
of  the  territoi7  of  the  Unitod  SlMea.     7  HiWi  N.  Y  R.  56. 

•  Act  of  Congreaa,  April  I4tb,  1803,  ch.iie,  aoc.  4. 

0  Act  of  Coogrw,  March  96, 1S04,  eh.  47. 
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years'  previous  residence  was  required.  In  1796,  the 
period  was  eolaiged  to  five  years ;  and  in  17%$,  to  14 
years ;  and  1802  ii  waa  reduced  back  to  five  years,  where 
it  still  remains.  This  period  of  probation  has  probably 
been  deemed  as  liberal  as  was  consistent  with  a  due  re- 
gard to  our  peace  and  safety.  A  moderate  previous  re- 
sidence becomes  material  to  enable  aliens  to  arcquire  the 
knowledge  and  habits  proper  to  make  good  citizens, 
who  can  combine  the  spirit  of  freedom  with  a  love  of  the 
laws.  Strangers  on  their  first  arrival,  and  before  they 
hare  had  time  to  acquire  piopeity,  and  form  connexions 
and  attachments,  are  not  to  be  presumed  to  be  acquainted 
wi&  our  political  institutions,  or  to  feel  pride  or  zeal  in 
their  stability  and  success.* 

'If  an  aliendiesbeforehehastakenanystepsun-      *67 
% 

•  DarTDgthe  devation  and  iplflndaar  of  ths  AthcDwn  powar,  th«  reii- 
dsDCB  of  roreigncra,  and  «apaciKl1f  of  merchanta,  wu  cncoonigad,  but  the 
pnvilage  of  b  citiien  of  Athmti  wm  daenied  ■  Ter;  dirtin^isbed  favour. 
It  could  oolj  b«  obtained  by  tbe  eonaant  and  deerea  of  two  Buccwaive  aa- 
aamblias  of  ths  p«ople,  and  wa>  i^niitod  to  none  but  lo  men  of  the  higheat 
lank  and  rapatation,  or  who  had  performed  aoma  aigu^  aerriee  lo  Iha  ra- 
pidiUe.  1  PeOm't  Orttk  Anti^itia,  44, 45,  ISO.  In  the  time  of  Deme- 
(tioa  Phatereui,  Ihsia  were  rendeut  in  Attioa,  10,000  freemen,  being  Tor- 
eignem,  or  of  foreign  eztiaction,  or  freed  ilavea,  who  had  not  tbe  righta  of 
Athenian  citiiena.  1  Mitf.  HitL  354,  355.  And  jet  it  ia  aeid,  that 
Ibnignera  could  not  diipoae  of  their  goods  by  will,  bat  that  tbay  wera 
kppTopriatad,  at  tbeli  death,  for  the  public  nae.  9  Putter,  344.  la  Borne, 
fixrignara  eonld  not  make  a  will ;  and  tba  aSecta  at  a  foreigner,  at  hi* 
death,  went  to  tba  pablic,  or  to  hb  patron,  under  the  jui  applicaiiani*. 
Cm.  de  OraU  1,  39.  Dig.  49, 15, 53.  Ibid.  liL  35,  ad  Ugem  faindiam, 
Pta  Diet,  du  Dig.  tit.  Straitgert.  But  in  tbe  time  a(  tbe  imperial  code 
fbrHgner*  oonld  diapoae  hj  will  and  alM  iaheriL  Code,  G,  59,  10.  Tba 
Bomona  ware  noted  fbr  their  peculiar  jeolonay  of  the  ju  eintati*,  or  righta 
of  a  citiien.  It  waa,  at  fint,  limited  to  the  Pomaria  of  Borne,  and  then 
gradually  extended  (o  tbe  baiiada  of  Latiuia.  In  tbe  time  of  AngnatDB,  aa 
we  wera  fnlonned  by  Sutleniut,  Dt  Aug.  ate.  40,  the  aame  anxiety  waa 
'  diacorered  lo  keep  the  Roman  people  pnre  and  untainted  of  foreign  blood  ; 
and  he  gave  the  freedom  of  the  city  with  a  aparing  hand.  Bnt  when  Car- 
acalla,  br  tba  pnrpoaa  of  a  mora  extended  taxation,  leveled  all  dialinetiona, 
and  eommonicated  tha  freedom  of  the  city  to  Iha  whole  Roman  woiid,  the 
national  quiit  waa  loat  among  the  people,  and  the  pride  of  country  waa 
no  longer  fall,  nor  ila  himoT  lAaarrad.    1  Oibb.  But.  368. 
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derthe  actofnattiralizatioDjliispeisoaal  estate  goes  accor- 
ding to  his  vill,  oi  if  he  died  intestate,  then  according  to 
the  law  of  distrihution  of  the  place  of  his  domicil,  at  the 
time  of  his  death. ^  The  stationary  place  of  residence  of 
the  party  at  his  death,  determines  the  rule  of  di3tnbution,l> 
and  this  is  a  rule  of  public  right,  as  well  as  of  natural 
justice.  Mobilia  personam  sequuntur,  immobilia  situm." 
The  unjust  and  inhospitable  rule  of  the  most  polished 
states  of  antiquity,  prevailed  in  many  parts  of  Europe, 
down  to  the  middle  of  the  last  century ;  and  Vattel  ex- 
pressed his  astonishment  that  there  should  have  remained 


•  1  Bimuy'r  Rep.  336.  3  Joint.  CK  Rtp.  310.  1  JVoMs'a  Rtp.  406- 
Bj  tba  treaty  b«tween  tbe  UnitBd  Statei  and  the  npnUic  at  Tanezaela,  in 
Mb;,  1636,  ut.  IS,  sod  ths  Psm-Boliviui  Confedention  in  Hiy,  IB38, 
art  8,  (umI  therepntJic  of  Ecaidor,  in  Jane,  1B39,  ait  13,  not  only  pananal 
pfopertr  of  the  realdent  alien  gotm  according  (a  bia  will,  or  to  hia  lawfdl  ra- 
pceaenIMi*ea  if  he  diee  inleatate,  bat  hi*  alien  hein,  if  they  cannot  law- 
folly  aueeaad  to  hie  raal  e«tat«,  ahell  have  three  jmt  to  diapoae  of  iL  Tbe 
treaty  with  Spain  of  IT95,  wt  II,  and  with  Rnna  of  1839,  art  10,  and 
with  Hanorer  of  30lh  May,  1840,  art.  T,  uid  with  Portugal  of  33d  April, 
1841,  art  13,  allowed  a  rtatBtuAlt  time  to  the  alien  heir  ordevbee  in  each 
case*  to  diapoae  of  the  eatate,  and  aboliahea  tbe  Droit  if  Avbaint.  Seealao 
treatie*  to  the  ume  effect  with  the  kingdem  of  Saxony,  Angnat  19tb,  1846, 
and  tbe  grand  dacby  of  HeMe,  March  36,  1841,  and  with  ths  king  of 
BsTaiia,  the  Slit  of  January,  184£  ;  and  with  the  king  of  tbe  two  Siciliea, 
the  let  itf  DecemtMr,  1S45.  Tbii  laat  treaty  is  dirtingniahed  for  its  liberal 
qiirit,  and  comnierciBi  and  mataal  rights  and  priTil^ea  are  aecnred  to  the 
BUbiecti  of  the  contracting  parties. 

b  Pipon  V.  Pipon,  Ami.  35.    Bora  t.  Cole,  Ami.  415. 

'  Hah.  Pralte.  tome  L  p.  378,  tome  ii.  p.  542.  Ue  amfiUtu,  Ugum,  aec. 
15.  ra(l«l,b.ii.eh.B,aec.lia,lll.  See  alio, /n/ra,  p.  439.  Forgreater 
aaanrity,  tllia  right  of  encoeaaon,  in  case  of  intaalacy,  and  of  di^peaal  by 
will,  gift,  at  otherwise,  of  personal  property,  belonging  to  aliena,  is  nsnatly 
inaetted  as  a/ermula  in  treaties  of  navigation  and  commerce ;  aa,  see.  art. 
II  of  tha  treaty  between  the  United  States  and  Spain  of  1735 ;  art.  6  of 
the  treaty  with  Sweden  made  in  1TS3 ;  art  11  of  the  treaty  with  Anatria 
made  in  1839 ;  art  3  of  the  ti«aly  with  Mexico  made  in  1631  ;  art  10  of 
the  treaty  of  nafigation  and  oommaree  between  the  United  Btalea  and  Rm- 
sia,  made  in  December,  1B3S ;  art  9  of  the  treaty  between  the  United 
StateaandtherepublicofChili,  made  in  May,  1839;  and  art  7  of  the  treaty 
between  tbe  United  States  and  Hanover  In  1840,  and  ut  3  of  the  treaty 
between  the  Uail«d  States  and  Suony  In  1S46. 
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any  Testiges  of  bo  barbarous  a  usage,  in  an  age  so  en- 
l^hteaed.  The  law,  whicb  claimed,  for  the  benefit  of 
the  state,  the  efiecta  of  deceased  foreigners,  who  left 
no  native  heirs,  existed  in  Fiance  as  late  as  the 
commencement  of  their  revolution.*  This  rule  of  the 
French  law,  was  founded  not  only  on  the  Roman  law, 
but  it  was  attempted  to  be  justified  by  the  narrow  and 
absnrd  policy  of  preventing  the  wealth  of  the  kingdom 
from  passing  into  the  hands  of  the  subjects  of  other  coun- 
trie8>  It  waR  abolished  by  the  constitution  of  the  first 
constituent  assembly,  in  1791,  and  foreigners  were  ad* 
mitted  upon  the  most  liberal  terms,  and  declared 
capable  *of  acquiring  and  disposing  of  property  "68 
equally  with  natural  born  citizens.  The  treaty  of 
commerce  between  the  United  States  and  France,  in 
1778,  provided  against  the  evil  effects  of  this  law,  by 
declaring  that  the  inhabitants  of  the  United  States  were 
to  be  exempted  from  the  droit  tf  aubaine,  and  might  dis> 
pose  by  will  of  their  property,  real  and, personal,  (biens 
mtublea  et  immeublea,)  and  if  they  died  intestate,  it  was 
to  descend  to  their  heirs,  whether  residing  in  France  or 
elsewhere,  and  the  like  privilege  was  conferred  upon 
Frenchmen  dying  in  this  country.  The  treaties  of  Prance 
with  other  powers,  usually  contained  the  same  relaxation 
of  her  ancient  rule ;  and  though  the  treaty  of  1778  was 
abolished  in  1798,  yet,  in  the  renewed  treaty  of  1801,  the 
same  provision  was  inserted,  and  under  it  American 
citizens  in  France,  and  French  eubiects  in  the  United 
States,  could  acquire,  hold,  and  transmit,  real,  as  well  as 
perscHial  property,  equally  as  if  they  were  natives,  and 
without  the  necessity  of  any  act  of  naturalization,  or 
special  permission.  This  last  treaty  expired  in  1809, 
and  the  rights  of  Frenchmen  ari^g  thereafter,  were  left, 
like  those  of  other  aliens,  to  be  governed  by  the  general 
law  of  the  land. 
The  Napoleon  code  did  not  ptiisue  the  liberal  policy  of 


•  1  2liMu(,  96,  MO.  11.  k  1  JDtnMl,  565,  lec  13. 
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the  French  constituent  assembly  of  1791,  and  it  seems 
to  have  revived  the  harsh  doctrine  of  the  droii  ^aub<une, 
under  the  single  exception,  that  aliens  should  he  entitled 
to  enjoy  in  Prance  the  same  civil  rights  secured  to 
Frenchmen,  by  treaty,  in  the  country  to  which  the  aUen 
helongs>  It  is  not  sufficient  to  create  the  exempdon  in 
favour  of  the  alien,  that  civil  rights  are  granted  to  French- 
men by  the  local  lavs  of  the  foreign  country,  imlessthat 

concession  be  founded  upon  treaty^  The  law,  in 
•69       Prance,  until  within  a  recent  period,  was,  *that  a 

stranger  could  not,  except  by  special  favour,  dispose 
of  his  property  by  will ;  and  when  he  died,  the  sovereign 
succeeded  by  right  of  inheritance  to  his  estate. i'  But  the 
droit  d'aubaine,  under  the  articles  of  No.  7^  and  912,  of 
the  code  civil,  was  abolished  in  France,  by  a  law  of  the 
14th  of  July,  1819,  and  aliens  can  now  acquire,  enjoy, 
and  transmit  by  will,  and  by  descent,  real  and  personal 
property,  in  the  some  manner  as  the  other  inhabitants  of 
the  kingdom.  Id  case  of  succession  among  co-heirs, 
partly  French  and  partly  aliens,  the  French  take  of  the 
property  in  Prance  a  portion  equal  to  the  value  of  the 
property  situated  in  a  foreign  country,  and  from  which 
they  would  be  excluded  under  the  foreign  law  or  custom. 
British  subjects,  under  the  treaty  of  1794,  betweeu  the 
United  States  and  Great  Britain,  were  confirmed  in  the 
titles  which  they  then  held  to  lands  in  this  country,  so 
&r  as  the  question  of  alienism  existed ;  and  they  were 
declared  competent  to  sell,  devise  and  transmit  the  same, 
in  like  manner  as  if  they  were  natives ;  and  that  neither 
they,  nor  their  heirs  or  assigns,  should,  as  to  those  lands, 
be  regarded  as  aliens.  The  treaty  applied  to  the  title, 
whatever  it  might  be,  but  it  referred  only  to  titles  exist- 


•  Codt  IfapBhen,  No  11.  736.  913. 

»  JV.  Touaier,  id  his  Dnit  Civil  Francait,  tom.  i.  n.  365,  cites  for  this 
rale  a  decres  of  the  court  of  cuaation,  in  1806  ;  and  be  M<n  that  thii  irtl- 
cle  in  the  Napoleon  code  waa  taken  from  odo  id  the  new  Prnnian  code. 

'  Rtftrteire  de  Jurii,  par  Mtrlin,  tit.  Aubaine,  aod  tit  Etrajiger,  cb.  1, 
No.  6. 
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ing  at  the  time  of  the  treaty,  and  not  to  titles  subsequently 
acquired."  It  was,  therefore,  a  provision  of  a  temporary 
character,  and  by  the  lapse  of  time  is  rapidly  becoming 
unimportant  and  obsolete. 

The  legislature  of  New  York,  and  probably  of  many 
other  states,  are  in  the  practice  of  granting  to  particular 
aliens,  by  name,  the  privilege  of  holding  real  property ; 
and  by  a  permanent  provision  in  New  York,  aliens  ai« 
enabled  to  take  and  hold  lands  in  fee,  and  to  sell,  mort- 
gage and  devise,  but  not  demise  or  lease  the  same, 
equally  as  if  they  were  native  'citizens :  provided  "70 
the  party  previously  take  an  oath  that  he  is 
a  resident  in  the  state,  and  intends  always  to  reside 
in  the  United  States,  and  to  become  a  citizen  thereof  as 
soon  as  he  can  be  naturalized,  and  that  he  has  taken 
the  incipient  measures  required  by  law  for  that  purpose. 
The  power  to  sell,  assign,  mortgage  and  devise  real  es- 
tate, is  to  continue  for  six  years  from  the  time  of  taking 
the  oath ;  but  the  alien  is  not  capable  of  taking  or  holding 
any  lands,  descended,  devised,  or  conveyed  to  him  previ- 
ously to  his  becoming  such  resident,  and  taking  the  oath 
above  mentioned ;  and  if  he  dies  within  the  six  years, 
his  heirs,  being  Inhabitants  of  the  United  States,  take  by 
descent,  equally  as  if  he  had  been  a  citizen.''  There  are 
statute  provisions  of  the  same  import  in  favour  of  aliens 
in  Maryland,  South  Carolina,  Delaware,  and  Missouri ; 
and  in  Louisiana,  Pennsylvania,  Kentucky,  Virginia, 
Michigan,  New  Jersey,  Illinois,  Indiana,  and  Ohio,  the 
disability  of  aliens  to  take,  hold,  and  transmit  real  prop- 
erty, seems  to  foe  essentially  removed.'     In  North  Car- 


•  1  Wieatim,  300.  4  IMd.  463.  7  lUd.  &3S.  9  Ibid.  496.  13  Mau 
Rep.lA3. 

b  S.  Y.  Rnutd  Statuttt,  rd.  I  p.  730,  ece.  15-^ZO.  Tliia  priTitigo  in 
Nsw-Yoik  waM  finlher  enlarged  in  1643,  u  aee  below  note  e. 

<  Or^i't  Late  Regulrr,  paatim.  I  Canat.  Rep.  S.  C.  41S.  Ciruty't 
Dig.  lit.  AlUn.  A.  Q.  aeciintF,  No.  S5,  p.  115.  Cliiue't  SlaiuUtefOltm, 
vol.  I  p.  404.  Fhilipa  t.  Rogers,  5  Martiii't  L.  Rep.  700.  Act  of  South 
CaTolina,  of  1799,  pnteiibing  the  terms  of  deuiulion.    Pmrdm'*  PmK. 
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oiina  and  Vennont,  there  is  even  a  proviBion  inserted  in 
their  constitutions,  that  every  person  of  good  character, 


Dig.  p.  56,  57.  Elnut't  Dig.  5.  R.  S  ef  Nea-Jtrtey,  at  1847,  til.  1.  cli. 
].  Territorial  act  of  Mrchigan,  of  Match  3IbI.  1837-  RmiMd  Laietof 
niinoit,  edit.  1^3,  p.  6S6.  Slalutt  of  Indiana,  of  January  14th,  1BI8. 
B;  the  charter  of  W[tliam  Podd,  sa  pro^ietary  of  Fennaylraiiia,  to  the  in- 
habUanta,  in  I6B3,  it  waa  declared,  that  in  the  cam  of  alieiu  parehanng 
lands  in  the  province,  and  dyin^  therein  without  being  uatnralized,  their 
eatalea  should  deacend  bs  if  thej  were  naturaliied.  Proud'a  Pcnntyhania, 
Tol.  ii.  App.  S7.  In  PeDnaylTania  by  the  act  of  March  3Sd,  1B14,  aliena 
who,  on  the  18th  of  Jnne,  IBIS,  resided  in  the  Btate,  and  continued  to  re- 
aide  therein,  npon  filing  a  declaration  of  an  intention  of  becomiug  citixena, 
might  take,  hold  and  convey  [anda  not  exceeding  200  icrea,  oor  in  lalao 
9S0,000,  Bn  rally  as  citizens  mieht  do,  and  by  the  act  of  34(h  March,  1H18, 
atieuB  not  subjects  of  any  state  at  war  with  the  United  States  at  the  time 
of  the  pniehaae,  nigbt  puiuhaHt  aud  bold  landa,  not  exceeding  5000  acre*, 
equally  aa  native  citizens.  -Thia  last  act  contained  no  condition  with  regard 
toreaidency.  And  by  the  act  of  March  SI,  1H3T,  pnrohtMa  from  aliens, 
and  the  titles  of  the  heirs  and  devieeea  of  alieru,  were  conGnoed,  eabjtet 
ta  tie  vetted  rigJiti  of  otkeri.  Under  the  conntraction  given  to  the  abore 
act  of  IBIS,  (Reese  v.  Waterf,  4  Watts  ^  Sag,  145,)  an  alien  hoaband 
acquire!  no  title  in  bis  wife's  estate  of  inheritance,  aa  tenant  by  the  oarteay 
initiate.  In  New- York,  {J^tat  of  N.  Y.  aase.  56.  ch.  300,  and  seas.  57.  ch. 
37,)  the  prerogative  right  of  escheat,  in  the  case  of  aliens  dying  seised  of 
lands,  is  luuth  icatrictcd,  and  the  alien  beira,  aud  the  poisons,  obitgeil  to 
deduce  tide  through  an  alien,  are  entitled,  npon  certain  moderate  condi- 
tiona,  10  a  release  of  the  interest  of  the  state  acquired  by  the  escheat.  In 
New-Yoric,  it  is  conndered  to  be  a  settled  role  of  conatrtictioa  of  atstutea 
penniLting  aliens  to  purchase  and  bold  lauds  withia  (he  state,  (o  IJiein  and 
lAetr  heira  and  aaJgna,  that  the  alien  heirs,  dttiseea  and  purehaterl  of 
and  from  the  alien  so  allowed  to  purchase,  can  take  and  hold  in  that  capa- 
city, without  prejudice  to  their  lille  from  alienisni.  See  the  act  of  April 
3d,  1738,  ch.  72,  and  the  proviso  thereto  ;  and  the  acU  of  March  2Eth, 
1803,  ch.  49,  and  of  April  8lli,  1308,  ch.  175,  and  the  decision  in  Jackson 
V.  Adams,  7  Wendell,  367,  thereon.  See  also  the  CB«eof  Goadell  v.  Jack- 
son, SO  Johaimn,  693 ;  of  Jachson  v.  Elz,  5  CotEcn,  314,  and  of  the  CoD- 
monnealth  v.  Heirs  of  Andr^,  3  Pick.  Rtp.  334,  to  Ihe  same  point. 
Whether  the  heira  and  purchasers  of  and  froin  ibe  beils  and  parchasei*  of 
the  first  alien  taker,  can  so  lake,  may  be  a  qaestion,  as  the  privilege  is  to 
the  first  grantoe,  hii  heirs  end  astigni,  and  does  not  neesBsarity  extend  to 
the  helm  of  (be  heir,  or  to  (he  pnrcbaser  from  tlie  purchaser.  The  decision 
iu  [he  case  of  Atdrich  V.  Manion,  13  Wendell,  458,  seema  to  limit  ihe 
privilege  to  the  immediate  heirs  and  purchaser  froni  the  first  privileged 
alien.    The  legislalore  of  New-York  by  various  proviaiona  have  v«Tf  great- 
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who  comes  into  the  state  and  settles,  and  takes  an  oath 
of  all^iance  to  the  same,  may  thereupon  purchase,  and 
by  other  just  means  acquire,  hold,  and  transfer  land,  and 
after  one  year's  residence,  become  entitled  to  most  of  the 
privileges  of  a  natural  bom  subject.  In  Connecticut, 
the  superior  court  is  invested  with  power  at  large,  upon 
petition,  to  grant  to  resident  aliens  the  right  to  take,  hold, 
convey,  and  transmit  real  estate,  in  like  manner  as  native 
citizens.'  These  civil  privileges,  conferred  upon  aliens 
by  state  authority,  are  dictated  by  a  just  and  liberal  pol- 
icy; but  they  must  be  taken  to  be  strictly  local;  and 
until  a  foreigner  is  duly  naturalized,  according  to 
the  act  of  congress,  'he  is  not  entitled  in  any  other  *7l 
state  to  any  other  privileges  than  those  which  the 
laws  of  that  state  allow  to  aliens.  No  other  state  is 
botmd  to  admit,  nor  would  the  United  States  admit,  any 
alien  to  any  privileges,  to  which  he  is  not  entitled  by 


Ij  coUuged  the  ctqncitj  of  aliens  to  lake  and  hold  real  Mtate.  (1.)  Any 
alien  who  take*  and  lilea  in  the  aecietary  of  atale'a  office,  a  deposition  of  be- 
ing a  resident,  and  of  the  Intention  of  his  permanent  residence,  and  to  be< 
come  a  citizen  as  soon  as  the  natnraltzation  laws  permit,  may  tnke  and 
hM  real  estate  in  fee,  and  for  six  years  thereafter  may  setl>  dsTise  and  dis- 
poM  of  tile  same,  except  that  he  shall  not  leaae  or  demise  the  same  until 
DatamltMd.  &.)  Such  alien  shall  not,  however,  take  or  hold  real  estate 
descended,  defiaed  or  oaaveyed  to  him  prerionsly  to  nich  reaidence  and  do- 
positiad,  hot  if  he  die*  within  the  six  years,  his  heiis  being  inhabttants.  may 
lake  by  descent  as  if  he  had  been  a  citiien.  (3.)  If  any  alien  sell  lands  »o 
entitled  by  him  to  be  held  and  aold,  b«  may  take  in  fee  mortgages  as  a  se. 
rarity  for  the  pntchaMmoney  andre.potcbaeeon  the  mortgage  sale*.  (4.) 
AH  soch  aUcDB  so  holding  real  estates  are  sobjeot  to  assessments,  taiea  and 
bmtheDB  as  if  they  were  citiiene.  (5.)  All  titles  to  lands  by  conTeynnce.de- 
seent  or  dcTJae  bebrv  the  alien  was  qualified  to  take  and  hold,  are  confirmed 
<m  his  natonUiiatlon,  or  if  not  natnraliied,  if  he  shall  within  one  year  from 
aeqoirin);  the  title  file  his  deposition,  he  may  in  that  case  hold  and  convey 
for  the  term  of  five  years  real  estate.  N.  Y.  Rfvittd  SlatuM,  loL  ii.  3d 
edit.  PL  3 — E.  The  Rmittd  Statutti  from  p.  3  to  p.  5  were  donbtleM  in- 
tended to  gtre  a  clear  and  coadensad  view  of  all  the  various  statute  pro- 
visions in  favor  of  the  lighta  and  capacities  of  aliens  in  respect  to  real  jm- 
party,  but  laeh  a  view  has  not  been  answered,  and  the  suceeeaive  enact* 
menta  are  so  tacked  together  m  to  lead  to  repetition  and  perpleiity. 
'  SUtotes  of  Connecticut,  1638,  p.  387. 
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treaty,  or  the  laws  of  nations,  oi  the  laws  of  the  United 
Slates,  or  of  the  state  in  which  he  dwells.  The  article 
in  the  constitution  of  the  United  States,"  declaring  that 
citizens  of  each  state  were  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,  applies 
only  to  natural  bora  or  duly  naturalized  citizens,  and  if 
they  remove  from  one  state  to  another,  they  are  entitled 
to  the  privileges  that  persons  of  the  same  description  are 
entitled  to  in  the  stata  to  which  the  removal  is  made,  and 
to  none  other.  The  privileges  thus  conferred  are  local 
and  necessarily  territorial  in  their  nature.  The  laws  and 
usages  of  one  state  cannot  be  permitted  to  prescribe  qual- 
ifications for  citizens,  to  be  claimed  and  exercised  io 
other  states,  in  contravention  to  their  local  policy.''  It 
was  declared  in  Corfield  v,  Coryell,"  that  the  privileges 

and  immunities  conceded  by  the  constitution  of 
•72      ihe  United  •States  to  citizens  in  the  several  states 

were  to  be  confined  to  those  which  were,  in  their 
nature,  fundamental,  and  belonged  of  right  to  the  citizens 
of  all  free  governments.     Such  are  the  rights  of  protec- 


•  An.4.Me,  s. 

b  It  to  ■  cnrtoni  fact  tu  ancient  Giecinn  hirioiy,  that  the  Gre«k  riata  iD- 
dalged  nieh  b  nurow  and  ■leMRlre  Jealaiuy  at  each  othet,  that  intennaf- 
riage  waa  rartiidden,  and  none  were  alloved  to  piwon  landa  witbio  the  ter- 
ritoTj  of  aDother  state.  lA'hen  the  Olynthian  repoUic  iDtrodaced  a  iduv 
liberal  and  beaefieial  pidic;  in  thia  reaped,  it  wu  eonndered  aa  a  porten- 
tDOua  innofation.  Mitford^i  Hittory,  vol.  v.  p.  9.  The  Atfaauiam  oeca-  ■ 
aionall;  granted  the  tigbt  of  isterniBrriBga,  ind  even  the  rrevdoin  of  the  - 
oity  to  the  inhsbitanta  of  foreign  atatea.  Schoioann'a  Diutrtalwta  on  tkt 
Antmbtiet  ofltt  Athtniam,  ed.  Cambridge,  1836,  p.  319.  60,  the  Byian. 
tinea,  to  evince  their  deep  gratitude  to  the  Alheuianafor  their  aaaialanca  ID 
the  war  againat  Pbilip  of  Macedon,  broke  in  upon  their  ordinary  policy,  mkI 
gnaUi,  by  taw,  to  the  Atbeniana,  the  ritht  of  tnteimuTfage  with  their 
dliieni,  and  the  power  of  purchaaing  and  holding  landa  in  the  BTxantine 
and  Perinlbian  lenitoriea.  Demeit.  Oral.  De  Cnvns,  where  the  original 
decree  ia  aet  forth  at  large.  Bo  also  thainbalNtanta  and  colaoirtaot the  La- 
tin citiea  in  Lalinm,  in  the  6th  century  of  Rome,  were  ao  moch  regaided  as 
foreignera,  that  they  could  not  boy  or  inherit  land  tmm  Roman  cititena,  oor 
had  they  generaDy  the  tj^t  of  inlennarTtag*  wHh  Rocnaiw.  AnuW* 
Hit.  vol.  iii.  p.  14. 

'  4  Wath.  Cir.  Rtp.  371.  „  , 
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lion  of  life  and  liberty,  and  to  acquire  and  enjoy  property, 
and  to  pay  no  higher  impoaitions  than  other  citizens,  and 
to  pass  through  or  reside  in  the  state  at  pleasure,  and  to 
ODJoy  the  electire  franchise  according  to  the  regulations 
of  the  law  of  the  state.  But  this  immunity  does  not 
apply  to  every  right,  for  some  may  belong  exclusively 
to  resident  citizens  under  the  laws  of  the  state,  and  it 
was  held,  that  a  statute  of  New-Jersey  confining  the 
r^ht  of  taking  oysters  within  the  waters  of  the  state,  to 
the  actual  inhabitants  and  residents  of  the  state,  was  not 
an  act  ittfringii^  the  constitution  of  the  United  States. 
The  power  to  regulate  the  fisheries  in  the  navigable  wa- 
ters of  the  states,  remained  in  the  states  respectively, 
tboQgh  the  United  States  have  a  concunent  power,  so  fer 
as  concerns  the  free  navigation  of  the  waters. 

The  act  of  congress  confines  the  description  of  aliens 
capable  of  naturalization  to  "free  white  persons."  I 
presnme  this  excludes  the  inhabitants  of  Africa,  and  their 
descendants;  and  it  may  become  a  question,  to  what 
extent  persons  of  mixed  blood  are  excluded,  and  what 
shades  and  degrees  of  mixture  of  colour  disqualify  an 
alien  from  application  for  the  benefits  of  the  act  of  natu- 
ralization.'    Perhaps  there  might  be  difficulties  also  as 


K  Bf  a  rtatnle  of  Virgiuia,  in  1 785,  vtwf  puma  who  hath  one  fourth 
part  »  man  of  negro  blood,  ia  deemed  a  mnlalto,  and  that  act  is  atill  in 
tecfr  41IiiiuIaIpJi,631.  The  Bams  rule  i*  declared  in  Indiana.  R.  Stat- 
mU»  •/  /ndinw,  1838.  It  ia  adjudged  in  Sonlh  CaroLna,  that  tnulaltiw* 
an  itei  white  dtnena  within  the  meaning  of  tbs  law,  and  persona  tinged 
with  Ds(n>  blood,  an  laid  to  be  malattoea.  State  t.  Ha;w,  1  flailey'j 
Rep.  275.  The  term  u  not  preciHljr  d»fined,  nor  the  line  of  dialinclioa 
between  whitea  and  men  of  colour  accDrateljr  ateectained.  It  meana  a 
paraoa  of  mixed  while  or  Eun^aa  and  negro  daaceni,  without  defining 
oxaetlf  the  proportiona  of  blood.  A  remote  taint  will  not  degrade  a  peiaau 
to  the  clav  oF  pereona  of  colour,  but  a  mere  predominance  of  whit« 
Ue«d  N  not  anffieient  to  reacue  a  peraoa  &am  that  daaa.  It  ia  held  to 
ba  a  question  of  fact,  Ibr  a  Jiuy,  upon  the  evidence  of  featorss  and 
omnplezian,  and  repotation  aa  to  parentage,  and  that  a  dUtinct  and 
nstUc  admixtare  of  negro  blood,  makea  one  a  mulatto.  If  the  admiz- 
tme  of  Afthsao  Uood  doca  not  escaed  the  pMpoiikin  of  one  eighth,  the 
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to  the  copper-coloured  natives  of  America,  or  the  yellow 
or  tawny  races  of  the  Asiatics,  and  it  may  well  be  doubted 
whether  any  of  them  are  "  white  persons"  within  the 
purview  of  the  law.  It  is  the  declared  law  of  New- 
York,  South  Carolina,  and  TenncEsee,*  and  probably  so 
anderetood  in  other  states,  that  Indians  are  not  citizens, 

but  distinct  tribes,  living  under  the  protectioD  of 
*73       the   government,  and,  Vonsequently,  they  never 

can  be  made  citizens  under  the  act  of  coDgiess.i* 


pcraon  ia  deemed  wbite.  Thi>  is  the  rale  in  LaniNuiB,  and  in  the  eodt 
neir  ot  France  for  ber  colaoiee,  sod  it  i*  deemed  in  Cirolins  ■  prapet  role. 
Slate  V.  Divb,  S  BaUty'i  Rep.  558.  With  tt&pMX  to  IndU,  it  wu  tbi 
policy  of  the  Brititb  piiiitmcnt  in  1833,  to  effect  e  compete  ideotifieattM 
oT  (he  Europeans  and  native*  in  the  eye  of  the  law,  without  legaid  to  col- 
our, binh,  or  religion.  Ann.  Reg.  for  1833.  Hut.  p.  184.  In  Ohio,  it  hai 
been  held,  that  al[  penoni  nearer  wbite  than  black  are  mkitt  penona 
wilhia  the  constitutioa  of  the  >tate.  Jef&iei  t.  Ankenjr,  11  Oiio  Rtp. 
37Q.  375.  8o  by  the  case  of  Lane  V.  Baker,  13  Oiio  il.ifST.janthiorne- 
gta.  indiun  and  whits  blood,  but  of  mart  than  oni  half  iDtdU  ilooll,  are  en- 
tilted  under  Ibe  echool  law  in  favoi  of  white  children,  to  the  beneSt  of  the 
CDmmoD  ecbaoi  fund. 

■  Uoodell  V.  JackMD,  SO  /oAn>.  Rtf.  693.  Suta  v.  Managsn  of  El«c- 
Uona  for  York,  1  BaiUy't  Rtp.  31S.    The  Stale  t.  Rum,  7  Yergtt,  74. 

b  By  an  act  of  tbe  legUlalnni  ofNew-York  of  the  IDth  of  April,  1843, 
ch.  8T,  S  R.  S  3d  edit,  i,  any  native  Indian  taay  pnrchaee,  take,  hold  aod 
oonvey  landa  ia  Ihe  aame  manner  ai  a  citiien,  and  whenever  ho  becMOM  a 
freeholder  to  Ihe  valae  of  9 '00,  he  beconee  enbject  to  taxation,  and  liable 
on  contmeli,  and  mttiect  la  the  ciril  JDriadiction  of  the  oomti  of  law  and 
eqaily  as  a  citiien.  This  act  ^esUi  the  Indiana  new  aod  important  priri- 
legei.  Fart  of  the  Sen«e«  tribe  of  Indiarunow  (1843)  own  and  ocenpy 
reMrvation  landa  in  the  5.  W.  part  ot  the  Hale  of  Now-Tiok.  So  the 
Oneida  Indiana,  owning  lands  in  the  conntiea  of  Oneida  and  Hadiaon,  were 
enabled  by  the  act  of  April  18th,  1843,  ch.  185,  to  hold  landa  in  aoveialty, 
and  to  lell  and  convey  Ihe  uine  under  the  care  of  a  anperintendent  on  Ihe 
put  of  the  atate.  It  ia  admitted  that  an  Indian  la  a  competent  witnen  fn 
a  anit  between  whila  men.  Coleman  t.  Doe,  4  Smtda  ^  Moraiall,  40. 
So  by  the  aot  of  CoogreM  of  March  3,  1843,  ch.  101,  proriiion  ia  made 
for  a  juat  division  of  Iha  landa  belonpng  to  the  Slockbridge  tribe  of  Iitdiana 
in  the  lerritory  afWiaconain,  among  them  indiridnally,  and  patanta  to  be  ia- 
■nedtoauch  individnaJainwveralty  andin  fee  ;  and  anch  IndiaiM  are  theaee- 
fortb  to  be  deemed  ciliiena  of  tbe  United  Statee,  with  all  the  privilege*  and 
datiea  attached  thereto,  and  the  powen  and  ntagei  of  tboae  Indian!  ■■  a 
tribe,  tbenoetorth  to  ceaaa. 
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Before  the  adoption  of  the  present  constittitioQ  of  the 
United  States,  the  power  of  naturalization  resided  in  the 
several  states ;  and  the  constitution  of  New- York,  as  it 
was  originally  passed,B  required  all  persons  horn  out  of 
the  United  States,  and  naturalized  by  the  legislature,  to 
tak'i  an  oath  abjtuing  all  foreign  allegiance  and  subjec- 
tion, in  all  matters,  ecclesiastical  as  well  as  civil.  This 
was  intended,  and  so  it  operated,  to  exclude  irom  the 
benefits  of  naturalization  Roiam  Catholics  who  acknow- 
ledged the  spiritual  supremacy  of  the  pope,  and  it  was 
the  result  of  former  fears  and  prejudices  (still  alive  and 
active  at  the  commencement  of  our  revolution)  respect- 
ing the  religion  of  the  Romish  chundi,  which  European 
history  had  taught  us  to  believe  was  incompatible  vri&i 
perfect  national  independence,  or  the  freedom  and  good 
order  of  civil  society.  So  extremely  strong,  and  so  as- 
tonishingly fierce  and  unrelenting  was  public  prejudice 
on  this  subject,  in  the  early  part  of  our  colonial  history, 
that  we  find  it  declared  by  law  in  the  beginning  of  the 
last  century,''  that  every  Jesuit  and  popish  priest  who 
should  continue  in  the  colony  after  a  given  day,  should 
be  condemned  to  perpetual  imprisonment ;  and  if  he 
broke  prison  and  escaped,  and  was  retaken,  he  should  be 
put  to  death.  That  law,  said  Mr.  Smith,  the  historian 
of  the  colony  as  late  as  the  year  1756,o  was  worthy  of 
perpetual  duration ! 


•  Art.  43. 

t  Colnjt  Lawt,  vol.  1.  p.  3S,  Umngtlim  ^  Sntitk'i  «dit. 

'  BmiUt't  llitl»n/  of  Nty>-Y<trk,p.\ll.  luihe  aet  declaring  tlit rigiu 
andprimifgei  ef  the  pMple  at  the  odoay  of  Nsw-York,  in  1691,  all  per- 
KBB  "  proTeMiikg  faith  io  God  by  Jeatn  Chiiit,  hia  only  hhi,"  were  allowad 
the  free  emdee  knd  aDJvjPraeQt  of  their  niigjone  ptotarion  end  wanhip, 
wbh  the  exoeptioa  of  "  penoDi  of  the  Ramaa  nitgkni,"  who  wn«  net  to 
axraiM  their  nuniier  of  wonhip  ooutrwy  to  the  iKWi  of  En^uid.  6r«l- 
ftrtPt  idition  of  ihelmem  af  Nt^-Yurk,  1719.  Ae  Itte  ae  ITS3,  the  legii- 
latnre  of  VirginiK  paaed  an  act  aitiemely  aerere  apon  popkh  raonBanta. 
plaoiag  them  UDder  the  inert  oppnarive  diaa1»liti«a. 
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LECTURE  XXVI. 

OF   THE    LAW   CONCERNINQ    MASaiAQE. 

The  primary  and  most  important  of  the  domestic  re- 
lations, is  that  of  husband  and  wife.  It  has  its  foimda- 
tion  in  nature,  and  is  the  only  lawful  relation  by  which 
Providence  has  permitted  the  continuance  of  the  human 
race.  In  every  age  it  haa  had  a  propitious  influence  on 
the  moral  improvement  and  happioess  of  mankind.  It 
is  one  of  the  chief  foundations  of  social  order.  We  may 
justly  place  to  the  credit  of  the  institution  of  marriage,  a 
great  share  of  the  blessings  which  flow  from  refinement 
of  maimers,  the  education  of  children,  the  sense  of  jus- 
tice, and  the  cultivatioa  of  the  liberal  arts.'  In  the  ex- 
amination of  this  interesting  contract,  I  shall,  in  the  first 
place,  ccHksider  how  a  marriage  may  be  lawfully 
made ;  and,  secondly,  how  it  may  be  lawfully  dissol- 
ved ;  and,  lastly,  I  shall  take  a  view  of  the  rights  and 
duties  which  belong  to  that  relation. 

(1.)  All  persons  who  have  not  the  regular  use  of  the 
understanding,  sufficient  to  deal  with  discretion  in  the 

common  aflairs  of  life,  as  idiots  and  lunatics,  (ex- 
•76       cept  in   their  lucid  intervals,)  *are  incapable  of 

agreeing  to  any  contract,  and  of  course  to  that  of 


■  The  grett  philanphiQal  poet  of  Batiqnity,  who  wu,  howerer,  nuat  ab- 

id  ID  mach  of  fan  philaaophicil  thsory,  but  emmeatljr  baantjlbl,  tendor, 

id  lablims  in  his  poetiy,  lappoMa  tho  civiUutioii  of  mankind  to  hsT« 

on  tba  rwDit  ot  muriage  and  funijjr  oBtabliihiDBnti. 

Cattaque  privata  ntTierit  eanntbia  lata 

Cagiata  nait,  pnUmque  tx  te  videre  ertatam  .■ 

TVm  gtiuu  AiHnanum  primvm  taolletctn  capU. 

Lacrot  do  Bti.  Nab  lib.  S. 
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maniage.  But  though  marriage  with  an  idiot  or  lunatic  be 
absolutely  void,  and  no  sentence  of  avoidance  be  absolutely 
necessary ,o  yet,  as  well  for  the  sake  of  the  good  order  of 
society,  as  for  the  peace  of  mind  of  all  persons  concerned, 
it  is  expedieut  that  the  nullity  of  the  marriage  should  be 
ascertained  and  declared  by  the  decree  of  a  court  of  com- 
petent jurisdiction.  ■>  The  existence  and  extent  of  mental 
disease,  and  how  far  it  may  be  sufficient,  by  the  dark- 
ness and  disorder  which  it  Imngs  upon  the  human  facul- 
ties, to  make  void  the  maniage  contract,  may  sometimes 
be  a  perplexing  question,  extremely  distressing  to  the  in- 
jured party,  and  fatal  to  the  peace  and  happiness  of  fami- 
lies." Whether  the  relation  of  husband  and  wife  lawfully 
exists,  never  should  be  left  uncertain.  Suits  to  annul  a 
marriage,  by  reason  of  idiocy  or  lunacy,  have  consequent- 
ly been  often  instituted  and  sustained  in  the  spiritual 
courts  in  England. ■!  The  proper  tribuoalfor  the  investi- 
gation of  this  question,  when  it  ia  brought  up  directly, 
and  for  the  mere  purpose  of  testing  the  vaUdity  of  the 
contract,  will  depend  upon  the  local  institutions  of  every 
state.  In  those  states  which  have  equity  tribunals  it 
belongs  to  them,*  and  where  there  are  no  such  tribunalsdis- 
Unct  &om  the  supreme  courts  of  common  law  jurisdiction, 

•  BrowniDg  t.  Poun,  S  PAtUimorf't  Rtp.  19.  69. 

D  HajM  T.  Watu,  3  PhS.  Rtp.  44.  Sir  Wm.  Boott.  in  PertrMi  t.  Ton- 
dear,  1  Hogg.  Cont.  Rtp.  138.  Cramp  t.  Bforgtu,  3  Irtdtll  N.  C.  Eq. 
Rtp.$l. 

'  There  ii  b  very  intereEting  jodicial  duciunon  in  McElroj'i  cue,  C 
WalU  j-  Serf.  451,  on  the  sabjeclof  lunaoy,  andtheqaeation  is,  whether 
the  mind  i«  deranged  to  mch  an  extant  aa  to  dieqnatiTy  the  party  fiom  oon- 
docting  himwlf  with  pemnal  aafety  to  himself  and  olhen,  uid  bote  mana- 
ging and  diapotiag  hii  owd  affiuia.  and  diaoharging  hia  relative  dntiea. 

4  A«h'a  caae,  Pree.  in  Ch.  003.  1  Eq.  Cat.  Abr.  ST8.  pi  6.  Ex  parte 
Taring,  1  Vtt.  ^  Bta.  140.  Tnraei  t.  Meyen,  1  Hogg.  Canaial.  Rtp. 
414.  CooDten  of  Porlvnoath  t.  Earl  of  Putsmontb,  1  Hogg.  Eeel  Rtp, 
355.    SUlfard  on  Marriogi  and  Dizorcc,  p.  183—301. 

•  Wigfatman  v.  Wigfatman,  4  Jotau.  Ch.  Rtp.  343.  Cmmp  t.  Horgan, 
3  Irtiell,  N.  C.  Eq.  Cattt.  91.  In  thia  and  maoy  otha  poioU  relative  t« 
demeatie  righta,  the  Engiiah  acdMiastical  law  ia  connderad  aa  part  of  the 
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for  the  exercise  of  equity  powers,  whatever  jurisdiction 
is  exercised  over  the  matrimonial  contract,  must  be  in  the 
common  law  courts. 

A  marriage  procured  by  force  or  fraud,  is  also  void, 
ofr  initio,  and  may  be  treated  as  null  by  every  court  in 
which  its  validity  may  be  incidentally  drawn  in  question.* 

The  baais  of  the  marriage  contract  is  consent,  and 
•77      the  ingredient  of  'fraud  or  duress  is  as  &tat  in  this 

as  in  any  other  contract,  for  the  free  ass^it  of  tiie 
mind  to  the  contract  is  wanting.^  The  conunon  law 
allowed  divorces  a  vinculo,  cazisa  mettis,  causa  impoten- 
tia,  and  those  were  cases  of  a  fraudulent  contract. <=  It  is 
equally  proper  in  this  case,  as  in  those  of  idiocy  or  lunacy, 
that  the  fraud  or  violence  should  be  judicially  investiga- 
ted, in  a  suit  instituted  for  the  very  purpose  of  aimulling 
the  marriage ;  and  such  a  jurisdiction  in  the  case  proper- 
ly beloi^  to  the  ecclesiastical  courts  in  England,  and  to 
the  courts  of  equity  in  this  country.  It  is  declared  in 
New- York  by  statute,^  that  when  either  party  to  a  mar- 
riage shall  be  incapable  of  consenting  to  it,  for  want  of 
age,  or  understanding ;  or  incapable,  from  physical 
causes,  of  entering  into  the  marriage  state ;  or  when  the 
consent  was  obtained  by  force  or  fraud,  the  marriage 
shall  be  void  from  the  time  its  nullity  shall  be  declared 
by  a  court  of  competent  authority;  and  the  courts  of 
equity  are  invested  with  that  power.'  It  is  said  that 
error  will,  in  some  cases,  destroy  a  marriage,  and  render 

■  A  manug;*  would  ba  roid  if  made  while  one  of  the  parties  was  in  ■ 
atate  of  latoiicatioD,  aneb  aa  wonld  incapacitate  the  patty  from  enleriog 
into  uiy  other  contract  Tlie  ctee  of  Brown  T.  Jobnaton  In  1618  ia  eitnl 
by  Dr.  Irving  to  thia  poinL  htroductirm  la  tit  lUtiy  »f  thi  eivU  Jau  p. 
109.  note.) 

b  Vast  ad  Pani.  Ui.  34.  9.  16.  TtulUer't  DnU  Ciinl  Franeait,  torn.  i. 
No.  SOI.  504. 50G.  513.  Rtmt'i  DomeMlwRtltttittnt,90l.!K>7.  Patiiu'* 
Traili  dn  Contral  it  Marriag*,  Ho.  307,  SOB.    8  Huggofd^i  Camkt. 

'  Bnry'a  Mwe,  5  Co.  SKI.  K    Oaghlon't  Ord.  Jad.  tit  193.  ate  17. 
d  N.  Y.  Rmitrd  StatvUt,  toL  li.  p.  139,  aec  4. 
•  Ibid.  143,  aec.  30 ;  168,  mo.  9. 
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the  contract  void,  as  if  one  person  be  substituted  for 
another.  This,  howerer,  would  be  a  case  of  palpable 
6aud,  going  to  the  substance  of  the  contract;  and  it 
would  be  difficult  to  state  a  case  in  which  error  simply, 
and  without  any  other  ingredient,  as  to  the  parties,  or 
one  of  them,  in  respect  to  the  other,  would  vacate  the 
contract.  It  is  well  imderstood  that  error,  and  even  dis- 
ingenuous representations,  in  respect  to  the  qualities  of 
<Hieof  the  ctmtracting  parties,  as  his  condition,  rank,  for- 
tune, manners,  and  character,  would  be  insufficient.  The 
law  makes  no  provision  for  the  relief  of  a  blind  credulity, 
however  it  may  have  been  produced.' 

(2.)  'No  persons  are  capable  of  binding  them-  'TB 
selves  in  marriage,  until  they  have  arrived  at  the 
age  of  consent,  which,  by  the  common  law  of  the  laud, 
is  fixed  at  fourteen  in  males,  and  twelve  in  females. 
The  law  supposes  that  the  parties,  at  that  age,  have  suffi- 
cient discretion  for  such  a  contract,  and  they  can  then 
bind  themselves  irrevocably,  and  cannot  afterwards  be 
permitted  to  plead  even  their  egregious  indiscretion,  how- 
ever distressing  the  result  of  it  may  be.  Marriage,  be- 
fore that  age,  is  voidable  at  the  election  of  either  party, 
OD  arriving  at  the  age  of  consent,  if  either  of  the  parties 
be  tmder  that  age  when  the  contract  is  made.!*  But  this 
rule  of  reciprocity,  however  true  in  its  application  to  ac- 
tual marriages,  does  not  apply  to  other  contracts  made 
by  a  competent  party  with  an  infant,  nor  even  to  a  pro- 
mise of  marriage  per  verba  de  futuro  with  an  infant, 
under  the  age  of  discretion.  The  person  of  full  age  is 
absolutely  bound,  and  the  contract  is  only  voidable  at  the 
election  of  the  infent.    This  point  was  ruled  by  the  K. 


>  Tt^JUtT, «( npra,  No.  515. 591.  PMlirr,  uf  npra.  No.  310. 314.  1 
PkBUman,  137.  3  Haggar^i  ConaUt.  Rep.  348.  BcntoD  t.  BoDtot),  1 
Da^t  Mtp.  111.    Stmr"*  Imtitutimu,  by  Mart,  Vol.  1.  n.  B.  p.  14. 

»  Ce.  Ua.  33.  a.  79.  b.  The  Mattaehuutti  Reeiid  Slatutti,  of  1935, 
randci'  murUfu,  cai>lract«d  when  eitlrar  of  tbe  pnrtiAB  ia  within  tfaa  nge 
of  cnuemt,  *alid,  ir  fidlowed  by  Tolantsry  eahobitAtion. 
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B.  in  Holt  T.  Ward  Clareneieux,*  after  the  question  had 
been  ai^ed  b^  civilians,  to  see  what  light  might  be 
thrown  upon  it  from  the  civil  and  canon  law.  Though 
this  be  the  rule  of  the  English  law,  the  civilians  and 
canonists  are  not  agreed  upon  the  question  ;  and  Swin- 
burne was  of  opiQiOQ  that  the  contract  in  that  case  was 
not  binding   upon  the  one  party  more  than  upon  the 

The  age  of  consent,  by  the  English  law,  was  no  doubt 
borrowed  from  the  Roman  law,  which  established  the 
same  periods  of  twelve  and  fourteen,  as  the  competent 
age  of  consent  to  render  the  marriage  contract  binding. ° 
Nature  has  not  fixed  any  precise  period ;  and  municipal 

laws  must  operate  by  fixed  and  reasonable  rules. 
"79      The  same  rule  was   adopted   "in  France,  before 

their  revolution  ;'*  but  by  the  Napoleon  code, 
the  age  of  consent  was  raised  to  eighteen  in  males,  and 
fifteen  in  females,  though  a  dispensation  from  the  rule 
may  be  granted  for  good  cause.  If  without  the  consent 
of  their  parents,  or  of  the  father,  in  case  of  a  difference 
of  opinion,  the  son  must  be  twenly-Qve  years  complete, 
and  the  daughter  twenty-one  years  complete,  to  render 
them  competent  to  contract  marriage.* 


•  2  StT.  937. 

•  Harg.  Co.  lAlt.  lib.  3.  Dole  45. 

'  /iu(.  1.  10.  Dt  NuptUt.     Co.  Liu.  78.  6.    1  Btackt.  Cam.  436. 

4  1  Domat,  Piel.  b.  34,  S3.  The  incapacity  for  marriage  ceaaed  wben  Ihe 
parties  had  aUaioed  tlia  re^Mctire  ages  oF  fonrteati  and  twalre.  Bat  if 
th«  diildren  were  under  paternal  aathority,  the  nn  could  not  marry  c~- 
leai  be  waa  tbirty  yean  ot  age,  nor  the  daughter  nuleie  she  waa  tventy. 
five,  wilhoot  the  oonseiit  of  their  paranta.     Ibid. 

•  Codt  Cinl,  No.  144. 148.  Tho  New-Yark  Revited  Statultt,  lol.  ii.  p. 
138,  ealaUilhed  th«  agea  of  coDteot  at  aerenteea  ia  mala,  and 
fotirteeii  in  femalei ;  bat  the  provisioQ  waa  ao  diirelbbed,  that  it  vn»  repeal- 
ed wilhiD  ibor  moDtha  thereafter,  by  the  act  at  SOth  April,  1830,  which, 
«f  conrae,  left  the  eaaa  to  atand,  as  before,  upon  the  rale  of  the  cooinlQii 
law.  In  Ohio,  Indiana,  and  Michigan,  the  age  of  cooaent  ia  raiaed  to  ei^- 
teen  yeara  in  nolea,  and  fonrteea  in  females.  Stalute$  of  Ohio,  1831. 
Teiritorialaot  of  Michigan,  April,  1833.  R.  Slatutet  of  Indiana,  m38. 
Id  niiDcaa,  to  teveDteen  la  roalw,  and  foorteen  in  femalea.  lUinoi*  B, 
£mm,  IB33. 
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(3.)  No  person  can  many  while  the  former  husband  or 
wife  IS  living.  Such  second  marriage  is,  by  the  common 
law,  absolutely  null  and  void  ;>  and  it  is  probably  an  in- 
dictable offence  in  most,  if  not  all  of  the  states  in  the 
union.i>  In  New- York,  it  is  declared  by  statute,  to  be  an 
offence  punishable  by  imprisonment  in  a  state  prison,  in 
all  but  certain  excepted  cases.  Those  cases  are,  when 
the  husband  or  wife,  as  the  case  may  be,  of  the  party 
who  remarries,  remains  continually  without  the  United 
States  for  five  years  together;  or  when  one  of  the  mar- 
ried parties  shall  have  absented  himself  or  herself  from  the 
other  by  the  space  of  five  successive  years,  and  the  one  re- 
marrying shall  not  know  the  other,  who  was  thus  absent,  to 
be  living  within  that  time;<=  orwhenthepersonremarrying 
was,  at  the  timeof  such  majriage,  divorced  by  the  sentence 
of  a  competent  court,  for  some  other  cause  than  the  adultery 
of  such  person ;  or  if  the  former  husband  or  wife  of  the 
party  remarrying,  had  been  sentenced  to  imprisonment 
for  life ;  or  if  the  former  marriage  has  been  duly  declared 
void,  or  was  made  within  the  age  of  consent."! 
This  is  essentially  a  transcript  of  the  'statute  of  1  *80 
James  I.,  ch  11,  with  a  reduction  of  the  time 
of  absence,  from    seven  to   five    years;    and   though 

•  Cro.  £Iw.  85&     1  Salk.  IQl. 

*  In  Notth  Carolina,  brgamy  wu  a  orime  panitbable  with  death.  jSta* 
lafcf  1790  and  1800.  In  Alabama,  il  it  pnaisbable  by  fine,  imprbaninMil 
and  whipping.    Atkin't  Dig.  3d  ed.  p.  107. 

'  In  Ohio,  it  i*  three  feara  of  continual  and  wilftal  abience,  next  belbre 
the  ucood  maniage.  Slatutn  of  Ohio,  1B31.  In  MsKachiuatta,  it  ia  mt- 
en  yean ;  and  it  ia  rartber  added,  that  the  lefal  penalty  does  not  apply  if 
one  of  the  paities  had  been  absent  tax  a  yeai  or  more  at  the  time  or  tbe 
■ecood  Diairiage,  and  believed  to  be  dead.  Matt,  Rnitcd  Statutet.  1835. 

«  W.  y.  Ktnwd  Sfafulu,  *al.  ii.  p.  139.  687.  iW.  688,  bm.  II.  The 
lUtDta  baa  fnrtfaar  piurided  on  thia  nitiiect,  that  if  one  of  tbe  manied  par- 
ties absenta  hinuelf  or  benelf,  for  fiye  incceaiiTe  jean,  nilhont  being 
known  to  tb«  othec  puty  to  be  living  dnring  that  lime,  and  tbs  othei  par- 
ty marries  daring  the  life  of  the  absent  penon,  tbe  marriage  is  void,  only 
Jrom  lit  timt  that  il*  miUily  liaU  he  prvnoanetd  by  a  ermrt  of  eiymptlent 
amthority.  And  fnither,  that  no  pardon  granted  to  any  parton  sealenced 
to  imprisoDment'  for  life,  ahali  restore  to  him  or  her  the  rights  of  k  iKsvioM 
maniagei    N.  Y.  Rmtid  Siatuttt,  vol  ii.  p.  13D,  mc.  6,  T. 
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the  penal  consequences  of  a  second  marriage  do 
not  apply  io  those  excepted  cases,  yet  if  the  former  hus- 
band or  wife  be  living,  though  the  fact  be  unknown,  and 
there  be  no  divorce  a  vinculo  duly  pronounced,  or  the 
first  marriage  has  not  been  duly  annulled,  the  second 
marriage  is  absolutely  void,  and  the  party  remarrying 
incurs  the  misfortune  of  an  unlawful  connexion.  If  there 
be  no  statute  regulation  in  the  case,  the  principle  of  the 
common  law,  and  not  only  of  England,  but  generally  of 
the  Christian  world  is,  that  no  length  of  time  or  absence, 
and  nothing  but  death,  or  the  decree  of  a  court  con- 
fessedly competent  to  the  case,  can  dissolve  the  marriage 
tie.' 

By  the  statute  of  James  I^  if  one  of  the  married  par- 
ties continually  remained  abroad  for  five  years,  and  was 
living,  even  within  the  knowledge  of  the  other  party,  or 
the  parties  were  at  the  time  only  under  a  divorce  a  Tn^fua 
et  thoro,  yet  the  second  marriage,  though  void  in  law, 
would  not  be  within  the  penalties  of  the  act.  It  was 
still  a  divorce,  and  the  act  did  not  distinguish  between 

the  two  species  of  divorce.''  The  crime  of  bigamy, 
•81      or  of  polygatHy,  as  it  ought  more  properly  'to  be 

termed, 0  has  been  made  a  capital  offence  in  some, 
and  punished  very  severely  in  other  parts  of  Europe ;' 
but  the   new  civil  code  of  France*  only  renders  such 


'  1  JtoU.  AW.  340.  pi.  S.  357,  pi.  40.  360.  F.  Williunson  v.  Parinen, 
1  Johaa.  Ch.  Rep.  3B9.    Feoton  t.  Rsed,  4  Jain*.  Rep.  52. 

b  4  Blacla.  Cam.  163,  164.  Tim  point  wu  raiBMl  and  disconed  in  For- 
ter'i  ease,  Cra.  Car.  461  ;  and  whllfl  the  court  admitted  the  aecoad  mar- 
ringe  to  b«  unlawful  and  void,  yet  thejr  did  not  decide  whether  the  atatute 
penalty  would  attach  upon  aucb  a  can  of  bigamy.  The  Nem-Ytrk  Re- 
mted  Slatutts,  vol.  il  p.  6ST,  wc.  9,  have  corrected  thia  imperfection  in 
Lhe  English  itatute,  and  made  the  exception  to  the  applicntion  of  the  pen- 
alliea  of  bigamy,  in  the  cue  of  divorce,  not  to  reat  on  a  divflrce  a  mitna  et 
ikaro,  but  to  apply  only  to  the  dUiolution  of  the  former  n 

'  Harg.  Co.  JaU.  lib.  3.  n.  48. 

a  Barringtim  on  the  SUituUt,  p.  401. 

•  No.  147. 
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secoDd  marriage  unlawful,  without  annexing  any  penalty 
for  the  offence.'  • 

The  direct  and  serious  prohibition  of  polygamy  con- 
tained in  our  law,  is  founded  on  the  precepts  of  Chris- 
tianity, and  the  laws  of  our  social  nature,  and  it  is  sup- 
ported by  the  sense  and  practice  of  the  civilized  nations 
of  Europe>  Though  the  Athenians  at  one  time,  penaitted 
polygamy,  yet,  generally,  it  was  not  tolerated  in  ancient 
Greece,  but  was  regarded  as  the  practice  of  barbarians.'' 
It  was  also  forbidden  by  the  Romans  throughout  the 
whole  period  of  their  history,  and  the  prohibition  is  in- 
serted in  the  Institutes  of  Justinian.^  Polygamy  may 
be  regarded  as  exclusively  the  feature  of  Asiatic  manners, 
and  of  half  civilized  life,  and  to  be  incompatible  with 
civilization,  reMement,  and  domestic  felicity.o 

(4.)  In  most  countries  of  Europe  in  which  the  canon 
law  has  had  authority  or  influence,  marriages  are 
prohibited  between  "near  relations  by  blood  or  *8Ji 
marriage.  Prohibitions  similar  to  the  canonical 
disabilities  of  the  English  ecclesiastical  law,  were  con- 
tained in  the  Jewish  laws,  from  which  the  canon  law  was, 
in  this  respect,  deduced ;  and  they  existed  also  in  the  laws 
and  usages  of  the  Greeks  and  Romans,  subject  to  con- 


•  If  ■  wamko  be  iudoced,  bj  baadnleut  meaiu,  to  marry  b  miui  wbo 
bu  a  wiTe  ilvin^.  tnd  who  repreaenleil  himaelf  aa  aiaglF,  the  children  bom 
while  the  deceptioa  Isatcd,  are  entitled  to  tho  rights  of  legilimale  cbildieD. 
ClendeiuuiiET.  CleadeDuiiig.  15  JIfarlJn'*  Louit.  Rep.  438.  This  is  also 
the  itatme  law  in  New- York.   New-  ¥erk  Revieed  Statute;  vol  ii.  p.  1. 43. 

<•  Pale^e  Moral  Piiloe^y,  b.  3.  ch.  6. 

'  Foiler'i  Greek  Anltq.  364.     TayleT'i  EUm.  Chil  Law,  340—344. 

I  Cicdt  Orat.  1.  4a  Sutt.  Jul.  59.  In*l.  1. 10.  b.  ad.  fin.  Taylm, 
Hid.  344 — 347.  Pelyifamy  was  in  practice  unoDfc  the  Jews  m  the  early 
patrisrchiBl  ages.  Seldtm'e  Uxor  Ebraiea,  lib.  ].  ch.  9.  JntifXiliM  o/ 
lie  Hebrea  Repubtie,  by  Lewis,  vol.  iii.  p.  S48. 

•  Letber,  in  his  Palitteal  Ethic;  vol.  3,  p.  9,  says  that  polygamy  loads 
to  the  pBlnarchial  princifde.  and  which,  when  applied  to  taigs  commniii- 
ti«s,  Tetten  the  people  in  slationaTy  dsspotisni,  wbilo  that  principle  can- 
not ezirt  l«ig  ia  eonnectian  with  monagamy.  The  temark  is  equally  stri- 
kmg  and  profoond. 
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siderable  alternations  of  opinion,  and  with  various  mod- 
ifications and  extent.it  These  regulations,  as  far  at  least 
as  they  prohibit  marriages  among  near  relations,  by  blood 
or  marriage,  (for  the  canon  and  common  law  made  no 
distinction  on  this  point  between  connexions  by  consan- 
guinity and  affinity, •■)  are  evidently  founded  in  the  law 
of  natuie ;  and  incestuous  marriages  have  generally  (but 
with  some  strange  exceptions  at  Athens")  been  regaided 
with  abhorrence  by  the  soundest  writers  and  the  most 
polished  states  of  antiquity.  Under  the  influence  o( 
Christianity,  a  purer  taste  and  stricter  doctrine  have  never 
been  inculcated  ;  and  an  incestuous  connexion  between  an 
uncle  and  niece,  (it  being  a  marriage  within  the  Levitical 
degrees,}  has  been  adjudged,  by  a  great  master  of  public 
and  municipal  law,  to  be  a  nuisance  extremely  offensive 
to  the  laws  and  manners  of  society,  and  tending  to  end- 
less confusion,  and  the  pollution  of  the  sanctity  of  pri- 
vate life.* 

It  is  very  difficult  to  ascertain  exactly  the  pomt  at 
which  the  laws  of  nature  have  ceased  to  discountenance 
the  union.  It  is  very  clearly  established,  that  marriages 
between  relations  by  blood  or  affinity  in  the  lineal,  oi 
ascending  and  descending  lines,  are  unnatural  and  un- 
lawful, and  they  lead  to  a  confusion  of  rights  and 
*83      duties.    On  this  point,  the  civil,  the  canon,  *and 


•  Stldon't  Uxor  Ebraica,  lib.  i.  eh.  1—5.  1  Patta'tCktekAntiq.  170. 
3 ibiil.  367, 366, S69.  TacU.  Atiii.  IS.  kc4,  5,  6,7.  Leai^  Antiqui. 
tia  of  the  Jeaith  Republic,  Tol.  iii.  p.  SSSL 

b  Co.  Litt.  335.  R.  Oibton'*  Cod.  413.  1  PhUimort'i  Rep.  301,  355. 
Stair't  Inalitutiiyat  by  Mmt,  toI.  i  Dote  B.  p.  15.  AffiaUy  n  the  relstion 
eodlnctsd  by  marriage,  betweeo  a  hnibuid  uid  hit  wife'e  kindred,  >Dd 
betweoQ  s  wife  and  her  hnibiDd'a  kindreit 

e  MilfoT^t  HUtory  of  Oreece,  toI.  rii.  p.  374. 

0  BurEsaa  t.  BnrffeM,  I  Hagg.  Cental.  Rep.  366.  Vfooda  v.  Wooda,  3 
CuTltet,  516,  B.  F.  Such  a  coDnexiaa  wu  beld  in  eqaal  abomination  by 
Justinian's  code.  Codt,  5.  8.  9.  ConNingiiinity  and  afliDlty  are  eqnall; 
impedimenta  in  the  cue  of  illegitimate  lelationi,  and  within  the  purview 
of  the  prohibitian.  Hornet  t.  Horner,  1  Hagg.  Cm*.  Rtp.  353, 3.  Black- 
more  t.  Bride,  3  PAi7. 361. 


Dig-izedtyGOOglc 


lm.  jxvl]      of  the  bights  of  persons.  83 

the  common  law,  are  in  perfect  harmony.  In  the 
learned  opinion  which  Ch.  J.  Vaughan  delivered  on  this 
sul^t,  in  Harrison  v.  Bunoell,*  upon  consultation  vith 
all  the  judges  of  England,  he  considered  that  such  mar- 
riages were  against  the  law  of  nature,  and  contrary  to  a 
moral  prohibition  binding  upon  all  mankind.  But  when 
-we  go  to  collaterals,  it  is  not  easy  to  fix  the  forbidden 
d^^iees  by  clear  and  established  principles.'' 

In  several  of  the  United  States,  marriages  within  the 
Levitical  degrees,  under  some  exceptions,  are  made  void 
by  statute ;  but  in  New-'Toik,  until  1830,  there  was  not 
any  statute  defining  the  forbidden  degrees,  and  in  Eng- 
land, the  pn^ibition  to  many  within  the  Levitical  degrees 
rests  on  the  canon  law,  which,  in  that  respect,  received 
the  sanction  of  several  statutes  passed  in  the  reign  of 
Hen.  TIII.<  It  was  considered  in  the  case  of  Wigklman 
T.  Wightman,^  that  marriages  between  brothers  and  sis- 
ters in  the  collateral  line,  were  equally,  with  those  be- 
tween persons  in  the  lineal  1  ine  of  cimsanguinity,  imlaw- 


■  Vngiai^t  Bep.  306.    2  Vnt.  9.  B.  C. 

k  Dodw  Tajlor,  is  hk  ElemenU  of  lA.t  Civil  Lan,  p.  314—339,  hai 
£Mie  dflspl  J  into  tbc  Greek  sod  Roman  IsamiDg  u  to  the  exteot  of  the  pre- 
l^Mtion  of  mwiiage  betwean  near  ntstiou  ;  waA  ha  nya,  the  fbnitb  ivgnt 
•f  eaUat«nl  cmiMn^ninHy  is  the  pn^i«r  point  to  irtop  at ;  that  the  marriage 
of  miMint  ipirman  oi  Gr*t  conaina,  and  who  are  oollalarali  in  the  fomth  de- 
gne  aocOTdiof  la  the  oompntation  of  the  ciTilians,  and  in  the  aecond  degree 
acomdidf  to  the  canen  law,  ii  lawfnl,  and  the  dril  law  properly  estaUiehed 
tlw  fbortti  aa  the  firat  depne  that  could  nutch  with  decency.  The  tenito- 
rial  act  of  Hiefaifan,  of  April,  1839,  otepB  at  tho  fourth  degree,  by  prohibi- 
ling  mniagea  nearer  than  finrt  oonvni. 

<  By  the  etatate  of  5  and  6  Wm.  4,  c  54,  mairiagea  between  peneni 
vrithin  the  prohibited  degreaa  of  eoDaangamity  or  affinity,  are  declared  to  be 
abaolntet;  nnll  and  void.  Before  that  act,  inch  raarriageii  were  Toidable 
oaly  by  ienlenceof  the  eccleoaitical  coort  pranonnced  in  Che  life  time  of 
both  the  partiea.  The  Engliah  etatnte  haa  not  deolared  what  are  the  pro- 
bibited  degreea,  and  we  are  to  look  for  the  LeviticiU  degrees  aa  interpreted 
by  the  canon  law,  and  by  the  (tatntei  of  35  Hen.  B.  e.  S3,  and  33  Hen.  S. 
c  38,  and  the  table  of  degree*  eataUiehed  by  ArchUabop  Parker  ill  1563. 
See  Shelfard  an  Marriage  and  Divorce,  eb.  3,  we.  1. 

4  4  Jthu.  CI.  Rrp.  343. 
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ful  and  Toid,  as  being  plainly  repugnant  to  the  fint 
principles  of  society,  and  the  moral  sense  of  the  civilized 
■world.  It  would  be  difficult  to  cany  the  prohibition  fiir- 
ther  without  legislative  sanctioii ;  aad  it  was  observed,  in 
the  case  last  referred  to,  that  in  New- York,  independent 
of  any  positive  institution,  the  courts  would  not  probably 
be  authorized  to  interfere  with  marriages  in  the  collateral 
line  beyond  the  first  degree  computed  according  to  the 

canon  law,  especiaUy  as  the  I^vitical  degrees  were 
*84      not  considered  *to  be  binding  as  a  mere  municipal 

rule  of  obedience.'  The  Napoleon  code,''  has 
adopted  precisely  the  same  extent  of  prohibition,  as 
forming  the  impassable  line  between  lawiiil  and  inces- 
tuous marriages ;  and  though  the  prohibition  goes  deeper 
into  the  collateral  line,  yet  the  government  reserved  to 
itself  the  power  to  dispense,  at  its  pleasure,  with  such 
further  prohibitions,  ft  is  evident,  that  the  compilers  of 
that  code  considered  the  marriage  between  collaterals  in 
the  first  degree  of  consanguinity,  prohibited  by  a  rule, 
which  was  of  absolute,  uniform,  and  universal  obligation, 
because,  as  to  the  prohibition  between  brothers  and  sis- 
ters, the  sovereign  had  no  dispensing  power.  In  Eng- 
land, the  question  was  considered  by  the  court  of  dele- 
gates in  the  case  of  Butler  v.  Gastrill,"  and  though  the 
court  did  not  agree  to  admit  marriages  between  brothers 
and  sisters  to  be  against  the  law  of  nature,  as  marriages 


•  Bj  tlw  iVno  YorJc  Revittd  SlalmlM,  toL  ii.  p.  139,  wc  3  ;  itid.  EB8, 
wc.  13,  and  which  wlnt  into  apentkni  in  1830,  iDUTM|e  betwMU  relitira 
in  Uie  MCending  uid  deiccndiDg  line*,  uid  bctwMD  bn>Ih«n  and  niten  of 
the  half  u  veil  as  al  the  whal«  blood,  is  DOW  declared  to  be  inceatitMn  and 
TOid-  Sacb  iaceilaoiu  mairiagea,  and  alaa  adulter;  and  fomicatian,  com- 
initted  by  nioh  relative*  with  each  other,  ore  made  indictable  oSeoeaa  and 
paniahable  by  impriHinmetit  in  a  etate  piieoo  for  a  tenn  not  ezoeediaK  tan 
yesn.  Thii  i>  alio  the  law  in  MaMaohiuoIti ;  and  the  punuhoient  by  im- 
prifOTtment  extendi  to  ndnltery  and  roraication  oommitted  by  other  perwni 
thM)  ansh  retationi.    Matt.  Renitid  Statutel,  1835,  part  4,  (it.  I,  oh.  130 

b  No.  161,  160. 

•  OUierft  Eq.  R<^.  156. 
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vere  so  considered  betveea  parties  connected  in  the 
lineal  line ;  yet  they  admitted  them  to  be  against  the  law 
of  God,  and  against  good  morals  and  policy.  In  Louisi- 
ana, marriages  are  prohibited  among  ct^teia)  relations, 
not  only  between  brother  and  sister,  but  between  uncle 
and  the  niece,  and  the  aunt  and  the  nephew.*  It  is  not 
consistent  with  my  purpose  to  pursue  this  inquiry  more 
minutely.  The  books  abound  with  curious  discussions 
on  the  limitations  which  ought  to  be  prescribed ;  and  in 
die  English  cases,  in  particular,  to  which  I  have 
referred,  the  courts  'bestowed  immense  labour,  "SS 
and  displayed  profound  learning,  in  their  isresti- 
gations  on  the  subject  >> 


■  Cinil  Cait,  an.  97.  In  Ohio,  tnaniagM  u«  nnlmwM  botwara  neanr 
0/  kia  than  Gnrt  coduiu.    Rnittd  Statvta  a/  Ohio,  J831. 

a  Whetbar  it  be  propoi  gr  [awTal,  in  a  rallgiaaa  or  moral  aanae,  to  a  ma> 
to  many  liii  deeaaaad  wifa'a mum,  liaa baan  iliaiii— ill  bf  AnwioaA  writHB. 
Mr.  N.  Wahatar,  in  hti  Etmy;  pnbliabad  at  Boaton,  in  1T90,  No.  36,  h«M 
the  aSnnatiTB.  Dr.  liiingiton,  in  hit  DiaawtatiM,  pobliahad  In  Naw- 
Bronawiek,  in  18IG,  and  confioad  ezalBaiTelf  lo  that  point,  maintainad  tbe 
■agetiTa  ride  af  the  qaeation.  Tb«  Ker.  Dr.  B.  £.  Dwigfat  baa  alao  in  hia 
Heinm  »ift,  a  tiwtiae  pahliiAad  k  I8S6,  ■wJt^.in.H  with  mnt^  bibUMl 
banuBg  and  graat  taai,  Ibat  the  maniag*  of  a  doacaaad  wife'a  Mtcrwaa 
«il«wAil  and  ineaatmNM  wider  tba  LaTilioal  law ;  and  that  tiie  bibOoal  law 
of  iaeaat  waa  oT  general  nMHsl  obligation,  and  binding  on  the  wliole  gentile 
world.  lUa  ia  the  adjadged  law  in  England,  and  a  maiiiage  between  a 
maa  awl  hi*  deeeaaad  wife's  aiatar  ia  bold  to  be  inMataouj  and  void.  Hill 
T.  Goed,  Faivi.  lUp.  Smzim  t.  Hieka,  3  Salk.  S4S.  lUf  t.  BharwoMl,  1 
CmttU,  173,  in  thearohea  oonit,  and  afllimed  on  aj^alin  1B37,  1  Maare, 
Friaf  CoMMfl,  c.  395. 366.  Skatfard  an  ManUga  aatd  Diearea,  p.  ITS, 
17B.  It  ia  aaidthal  mairiage  with  ariatar  of  a  deoeMod  wih,  ia  lawIU  in 
Pi  Ilia,  Baitnj,  Hanarer,  Baden,  Hecklenbnrg)),  Hamhargh,  Denmatk, 
B^ioaatoflbaotfaer  PratMtutStateaof  Enrape.  In  moM  CothoUo  eon- 
triei  rach  maiiiagea  are  fmnallj  prohibited,  but  diapenaationi  are  eaail;  «b- 
laiaiiil  Haiftttta  KaaMrii  an  tha  low  rtgariatg  Marnmgt  wtU  tka 
alaur  af  m  imaid  wifa.  LoMdon,  1845.  In  that  pamphlet  it  ii  rtiowa 
vpon  Tarf  atraag  reaaen  and  aothotitj,  that  the  prohibitioDa  in  Ute  Lerl- 
tftal  law  do  Mt  reach  the  eaaa.  It  ia  net  m;  abject  to  meddle  with  that 
qMatioD  ;  bat  aoch  a  mairiage  is  daarl  j  not  inceatnoni  a^  inralid  bf  the 
maaloipal  law  of  Naw-Ti^ ;  tfaeogh  It  be  niawhl  in  England  and  in 
MMartUAnimie«nBt«ta»    In  1648, »  pwpaJiiwi  i 
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(6.)  The  consent  of  parents  or  guardians  to  the  mar- 
riage of  minors  is  not  requisite  to  the  vaUdity  of  the  mar- 
riage. In  New- York  there  was  no  statute  provision  in 
the  case  until  1830,  and  marriages  were  left  without  pa- 
rental restraint  to  the  freedom  of  the  common  law,  and 
consequently,  with  as  few  checks  in  the  formation  of 
the  marriage  contract,  as  in  any  part  of  the  civilized 
world.*  The  matrimonial  law  of  Scotlandand  of  Ireland, 
is  equally  loose, *•  and  so  was  the  English  law  prior  to  the 
statute  of  26  Geo.  II.,  ch.  33.  That  statute,  among  other 
things,  declared  all  marriages  under  hcenses,  when  either 
of  the  parties  were  under  the  age  of  twenty-one  years,  if 
celebrated  without  publication  of  bans,  or  without  the 
consent  of  the  fitther,  or  unmarried  mother,  or  guardian, 
to  be  absolutely  null  and  Toid.<>    I'he  English  statute 


I,  Ibr  ■  liw  to  tafiliM  tbe  iB*iri»|e 
af  widowan  wHh  theii  deeesMd  witm'  nslan,  hot  it  wu  Tejocted.  In 
l^rfiiita,  in  1830,  Id  lh«  mm  of  ih«  Cofpin  an  wealth  t.  E.  &.  E.  Penymas, 
maitiag*  irith  a  toother'a  widov  tu  bdd  illef*!  ottdw  the  atatata  code, 
anditwaajndiaiallydiaaalTail.  3  Lagi'g  IUf.7n.  Act  of  1799,  A.  C. 
TirginU,  toL  L  974.  la  HMeaclinaetta,  the  uaniafe  between  a  man  and 
hia  deeeaaed  wiltfa  natar  wm  fonneriy  lawfol,  (Panoni,  Ch.  J.,  6  JToM. 
Sep.  373.)  And  ao  it  oontiniiM  to  be  ijj  the  Ranjid  Slafulu,  1836,  p. 
475.  The  Rev.  DoBtor  Mathewa  of  New-Ywk,  in  an  able  argnmentin 
(hvom  of  the  lawfnlnav  of  mairjing  a  deeeaaed  wifo'a  lirtar,  daliTsred  b»> 
fom  the  general  aynod  of  the  Refoimed  Dnid  Chmoh  in  Jane,  1B4), 
■tataa,  that  in  amy  itate  in  the  Union,  eieept  Thfiiiia,aacb  maniafcaan 
anowed  to  be  lawlkil.  Bnt  mwriagei  of  thia  kind,  tlioDgh  prohibited  by 
porittre  law  in  ooe  Mate,  would  be  regaided  ••  Tilid  in  that  and  emy 
other  atate,  if  made  in  a  atato  or  country  where  no  moh  piobibitioa  esltla. 
The  rale  ia,  howenr,  anbiecttothialinutalion,  that  if  afineignataleaboBld 
allow  marriagei  oleari;  inccatDoaa  by  the  law  of  nature,  they  woold  not  be 
•Uowed  to  have  Talidity  elaewbere.  Greenwood  t.  Cnrtia,  6  JTbm.  R*p. 
378. 

•  See  At/iv,art6ftomp.8Gtop.99,  tfaowiDKatataterepilatioMialhe 
aevaral  atataa  at  to  marriage,  and  reqniring  the  conaant  of  paranta  and 
gnardiana,  bat  they  do  not  make  void  the  maitiage  without  that  conaant,  and 
only  impooe  penaltiea  on  the  paiKma  pmnonneing  the  marriage  wilhont  that 

b  EnkMt  IntL  wL  L  p.  8»— 91.    SFDmulTi  IiuL  voL  i.  p.  119.    3 

Adamtf  Rtr.3^B.    1  nu.  S4,    Shelfird  oa  MtriQgi  and  Dhtnt,  f  91. 

•(iB&etly  V.  Reed,  9  CKrtra,  833in  thaooDaiatnry  oomtof  Londma 
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pursued  the  policy  of  the  civil  law,  and  of  the  law  of  the 
present  day  in  many  parts  of  Europe,  in  holding  clandes- 
tine marriages  to  be  a  grievous  evil,  so  far  as  they  might 
afiect  the  happiness  of  families,  and  the  control  of  pro- 
perty.* Though  'the  Roman  law  greatly  fevoured  *86 
marriages  by  the  {BLtaouajus  trium  l^erorum,  allowing 
certain  special  privileges  to  the  parent  of  three  or  more  chil- 
dren ;  yet  it  held  the  consent  of  the  father  to  be  in  dispen- 
sable to  the  validity  of  the  marriage  of  children,  of  what- 
ever age,  except  where  that  consent  could  not  be  given,  as 
incasesofcaptivity,  or  defect  of  understanding.  i>  Parental 
restraints  upon  marriage  existed  likewise  in  ancient 
Gb«ece,«  and  they  exist  to  a  very  great  extent  in  Ger- 
niany,^  Holland,"  and  France.^     The  marriage  of  minors 


u  prenotmcMi  null  b;  maon  ot  omwon  of  the  middle  chii>ti«n 
■ana  of  tfaa  hiufaand  in  the  paUictttioB  of  buu,  wilfoUy  and  knowinfly 
with  tbs  oooaeat  of  the  putiei  and  far  b  clandettine  pnfpoae.) 

■  The  MBtata  of  4  Geo.  IV.  c  76,  wbieh  ra-eiweted  nrart  cf  the  pniri- 
■DDiof  IheMMoteof  Geo.  II.,  pankhei  cluideMuie  nuniigeibr  lew  of 
pnpertj,  bat  doei  not  violently  nuike  void  the  oontnct,  when  vonio  of  the 
prarkiaiu  of  the  ilnte  ue  broken  throogh.  See  I  AddMu*  Rtp.  38.  94. 
479.  Bex  t.  Inhabituita  of  BinmnghuD,  8  BanoB.  4"  Cr*M  99,  and  infn, 
p.  90.  In  Wiltihire  y.VliUMn.HeggBrd't  Eeele.Rtp.Tnliu.f.333,k 
waa  held,  that  k  maiiiage  by  barn,  where,  bj  the  eonaent  of  both  partlea,  one 
of  dM  Chriatian  namaa  of  the  man,  (a  minor)  waa  omitted  for  the  pnipoae 
«f  eoaeaabnent,  waa  null  and  Toid,  nodar  the  atatat*.    In  Ebigland,  filing 

•  bill  in  ebuieerr  in  behalf  of  an  infant,  makea  her  a  wcrd  ef  fA«  eotirt, 
tmi  maiifinf  anch  an  hibnt  wjthont  the  oonaant  of  the  oonrt,  i*  a  oontempt 
•f  Iha  eonrt  in  all  ooncemed,  and  tiie  contempt  will  not  be  diacharged  until 

•  prapar  aeUlement  be  made  (or  the  wife.  See  this  point  well  ezaminod  in 
SA^Vard  M  Mmriage  mnd  Divire*,  p.  309—399. 

k  /uL  1.  10.  Pr.  raylor'*  EUmenU  of  tit  CiM  Lav,  310—313.  If 
the  parent  nnraaaonably  withheld  bii  oonaent,  he  mif^t  be  compelled  1^ 
Ibe  goremor  of  tbe  [soThice,  at  the  initanes,  of  the  child,  to  give  it  Dig. 
93.  9, 19. 

•  Patltr'*  Ontk  Antiq.TA  U.  p.  370, 971. 

a  Hwiatc.  Blait.  Jur.  Oer.  lib.  i.  aeo.  138.  TVoWTa  Aoalria,  ToL  S, 
di.  7,  aaya  that  the  neeetity  of  eeitifieataa  of  £dnealian,  to  wanant  mar- 
line, ia  a  great  impediment  to  the  celebration  of  maniagei. 

•  F«>  l^tjnetn'i  Cam,  m  tlie  Jtemaa  Dutch  Law.  p.  73. 

t  PttUtr,  TioiU  Dtt  CmSrat  dt  Mm:  No.  331— Si!).    Ctd*  S^iUm, 
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under  them  Einopean  regulatione,  is  absolutely  void,  if 
had  without  the  ooosent  of  the  fother,  or  moUier,  if  she 
be  the  turrivor ;  and  the  minority  in  France  extends  to 
the  age  of  twenty-five  id  males,  and  tw«ity-one  in 
females,  and  even  after  that  period  the  parental  and  &mily 
check,  cmitinues  in  a  mitigated  degree. 

(6.)  No  peculiar  ceremonies  are  requisite  by  the  com- 
mon law  to  the  valid  celebration  of  the  marriage.  The 
cmsent  of  the  parties  is  all  that  is  required ;  and  as  mar- 
riage is  said  to  be  a  contract  jure  gentium,  that  consent 
is  all  that  is  required  by  natural  or  public  law.» 
*87  The  Roman  lawyers  'strongly  inculcated  the  doc- 
trine, that  the  very  foundation  and  essence  of  Ihe 
contract  consisted  in  consent  freely  given,  by  par- 
ties competent  to  contract  Nihil  proderit  signasse  tnlm- 
las,  ai  meniem  matrimonii  non  fuisae  conatabit.  Nup- 
titu  non  concuitAw,  4«d  consensus  facit.^  This  is  the 
language  equally  of  the  common'^  and  canon  law,  and 
of  common  reason. 

If  the  contract  be  made  per  verba  de  prasejUi,  and  re- 
mains without  cohabitation,  or  if  made  per  verba  de 
ftUuro,  and  be  followed  by  consummation,  it  amounts  to 
a  valid  marriage  in  the  absence  of  all  civil  regulations  to 
the  contrary,  and  which  the  parties  (being  competent  aa 
to  age  and  consent)  cannot  dissolve,  and  it  is  equally 
binding  aa  if  made  in  fade  ecdeaia.*    There  is  no  re- 


Ha  148—160.  Ttmlitr,  tJrtU  Civil  Frmemit,  tome  i.  p.  453—463.  Bat 
■  muriap  in  Frmtet  by  ■  BritUi  mbject  mtiUr  tht  age  of  35  and  with  m 
FreDch  mmiBii,  ii  held  Tilid  in  England  where  then  ii  aa  loob  leitriction. 
Atleut  the  court  would  not  «Uaw  the  merna^e  to  be  impeached,  when  Iha 
mairiaga  wa«  MloBniied  MCOlding  to  the  directiona  of  an  English  Btalate. 
lioyd  T.  Pelitjean,  S  Curttis,  351. 

•Grotiiu.b.3.efa.5,  aea,  10.    Broclon,  liL  L  oh.  S,  sec  T. 

b  2>^.  35.  1. 15.    /i.  34  1.13.    /d.  50.  17.30.    Cadt  5.  4.  S.  tni  2i. 

'  Ce  Idtt.  33  a. 

dThaSiqirBDMCoiiTt  of  the  United  Slatei,  in  Jewell  T.  Jewell,  1  Hme- 
vrti  Rep.  319,  ware  eqnall;  divided  in  raapect  to  the  abon  paragraph  or 
prapoaitiiNi  ia  the  test,  and  gan  no  ofunion.    The  caae  cama  ap  «B  amr 
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cognition  of  any  ecclesiastical  authority  is  forming  the 
ccmnezion,  abd  it  ia  considered  entirely  in  the  light  of  a 
civil  contract.  This  ia  the  doctrine  of  the  common  law, 
and  also  of  the  canon  law,  which  governed  marriages  in 
England  prior  to  the  marriage  act  of  26  Oeo.  II. ;  and  the 
canon  law  is  also  the  general  law  throughout  Europe  as 
to  marriages,  except  where  it  has  been  alter^  by  the 
local  municipal  law.»    The  only  doubt  entertained  by 


tnm  tbe  circait  oonit  in  Sonlh  Cknliiuu  So  in  the  cue  of  the  Qoeeit  1. 
Mitlia,  10  Clark  ^  FbuuUy,  p.  534,  on  appeal  from  Iralud  to  tbe  llooea 
af  Loidi,  the  Lard*  were  eqnmll;  diTided  on  tbe  aune  qoeation.  Lotd 
bMgham,  Laid  Demiua,  Cb.  J.  aad  Lord  Campbell  beinf  in  faTouofthe 
Taliditr  of  the  maniap  at  common  taw,  and  Lord  Ch.  Ljndhimt,  Lord 
CoUanham  and  Lord  Abinger,  againrt  it.  The  qneation  h&d  been  referrnd 
bj  th«  Lorda  to  the  Judgei  and  Lord  Cb.  J.  Tmiml  in  babajf  ofthe  Jud^e* 
gate  their  anaiumoni  opinion  againat  the  *aiiiUtj  of  tbe  mairugn,  and  held 
Ibat  br  tbe  law  of  England,  ■■  it  aiktad  at  tbe  tinte  of  the  mairiage  act, 
•  coDtncI  of  maiii^na  per  utrha  it  prmttnti  wu  indiaaolnble  between  tba 
ptrtiea  themedTea,  aad  afiocded  to  aitbai  of  them  bj  application  to  tbe 
■piritoal  oonrti  the  power  of  comjidUng  the  acdemniistion  of  an  actaal 
maniafe ;  bat  that  aach  contract  never  conatitnted  »  tn)1  and  cnnplete 
■aacri^e  ia  ItMlf  nnlen  made  in  the  preMttce  and  with  the  interventioii  of  a 
■■■"■^"  in  holj  ofdoB.  Tbe  cdTii  cootraet  and  tbe  religiona  eeiamoojr  were 
bath  Beoeaiary  to  a  peifsot  mairjaga  by  the  oommon  law.  Tbe  question 
wai  moat  etaboiataly  and  leamedljr  diwnuaad.  Catbetwood  v.  Caalao,  13 
Mteta»  ^  Wtltiy,  060,  S.  P. 

>  Bnnting  t.  Upbigwell,  4  Co.  99.  5.  C.  Ibart,  169.  Jeaami  t.  CoUim, 
tMad-Ef.  15S.  S  Soli.  Rf.  4ST.  B.  C.  DalrTmple  r.  Dalrfmple,  9 
Btgg.  C»iuat.  Stp.  54.  6i.  Ia  Totu- *.  Teetdale,  6  Tamt.  Rtp  .S^. 
FMOB  T.  Seed,  4  JeAni.  Rep.  S3.  Londonderry  t.  Cbaeter,  9  It.  H.  Rep. 
SSSl  Roes  t.  (3ark,  8  Po^i'*  Ri^  ST4.  Stale  v.  Patterson,  9 /rad«ir« 
H.C.Rep.31G.  Bwiniunc  m  Btpatuait.iM.  4,  atoi  hf  Ba  V/ns.  Scott, 
m  Undo  t.  Belituio,  1  Hogg.  Contitt  Rep,  339 ;  and  see  alio,  Sviabwrnt 
M  mUr,  part  1.  ch.  10,  eec  19,  and  Sir  Wm.  Soott'a  opinion  in  the  abor* 
caae  ;  and  in  Dalrfrmple  t-  Dalrympie  tupra,  to  the  point  in  the  ten,  tbttt  by 
the  canon  law,  prior  to,  or  in  the  abeence  of  any  oiril  rognlatiani  lo  Ihecon- 
traty,  a  ptivate  murioge,  withoal  loleauiity,  doly  attcated,  aad  by  matnal  en- 
gagement 01  betrothment,  waa  good  and  valid  in  la  w  withoat  oonflrmation,  and 
witboot  tbe  intervention  of  a  priest ;  and  by  the  late  atatnte  of  6  and  7 
Wm.  4,  0.  85,  Me.  9S,  maniagea  may  be  aolemniied  io  plsoea  rsgMered  for 
tbe  paipoae,  in  the  pceaenca  of  loma  regirtrar  and  two  <ritne«eB,  ■ooordiag 
ta  any  tbnoa  and  earemontea  at  tbe  pleamre  of  tbe  portiee.  Sotha  EngUeh 
narnage  not  of  1653,  treated  mantle*  ••  a  dvil  eoniraet)  to  baadetsBk 
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the  common  law  waa,  whether  cohabitation  was  also 
necessary  to  give  vaUdity  to  the  contract.  It  is  not  neces- 
sary that  a  clergyman  should  be  present  to  give  validity 
to  the  raamage,  though  it  is,  doubtless,  a  very  becoming 
practice,  and  suitable  to  the  solemnity  of  the  occasion. 
The  consent  of  the  parties  may  be  declared  before  a  ma- 
gistrate, or  simply  befoie  witnesses,  or  subsequently  con- 
fessed or  acknowledged,  or  the  marriage  may  even  be 
inferred  from  continual  cohabitation,  and  reputation  as 
husband  and  wife,  except  in  cases  of  civil  actions  for 
adultery,  oi  in  public  prosecutions  for  bigamy  or  adultery, 
when  actual  proof  of  the  marriage  is  required.  Illicit  in- 
tetcoiu-se  or  concubinage  will  not  raise  any  such  legal 
presimiption  of  marriage. <i     This  facility  In  forming  the 


led  before  >  jnitice  a[  the  peaoe.  It  a  *ery  clsu  IhU  tbe  marriage  eon- 
tract  u  valid  and  biiidiDK,  iT  made  by  wotda  Je  prairnti,  Ihnngh  il  be  not 
followed  bj  oohabitation.  M'Adam  t.  Walker,  1  Dne't  P.  Rtp.  14& 
JackMn  V.  Winna,  7  Wmdtll,  47.  And  it  i<  equallj  dear  tbat  a  prombe 
to  marry  giTon  and  accepted,  with  anbsBquant  cohabitation — tubnquaUt 
copula — and  witboot  any  circnmilancea  to  dkconnact  the  mntaal  promiie 
froDQ  the  cohatutatioD,  aod  when  there  waa  oo  preTioni  rlltcit  conoexion, 
and  niaitis^  wa*  really  intended  fay  the  putiei,  ia  a  valid  marriafe,  if 
mode  batween  iofantii  of  the  respective  agea  of  foarleenaiid  twelve.  Sbtl' 
ferd on  Marriagt  and  DniiTct,p.  29,  989,  edit  London,  1841,  and  the 
aathoritiea  there  cited.  This  is  the  rale  ia  the  Scotch  law,  tboi^  Lord 
Chancellor  Broofham,  m  a  case  on  appeal  to  tbe  faoonof  lord*,  exceedinf- 
ly  r«gr»lt«d  it.  Honyman  v.  Canpbdl,  3  Doa  ^  ClmVt  P.  C.  365.  Tbe 
Beote  law  on  tbe  Ibnnatioti  of  marriage  is  aa  looae  a  tbe  common  law  oa 
the  inbject.  Many  deeiriona  in  Scotland  are  cited  to  the  point  in  Burgt^i 
Comm.  on  Colonial  and  Foreign- Laai,  vol.  L  173,  173,  174.  See  alio 
Bell'i  PrineipUi  of  tlu  Lam  of  Scotland,  lect.  1506.  Lord  Statr**  /i»tj- 
tutiana  of  the  £au  of  SeetUnd,  edit,  by  Mart,  1B33,  vol.  1.  p.  25. 36,  and 
aoia  B.  p.  13.  14.  Id.  vol.  9. 444.  Evidence  of  David  Hume  in  Dslrymple 
V.  Dalrymple,  3  Hagg.  ContUt.  Rip.  App.  p.  64,  65. 

•  1  Salk  Sip.  119.  4  Butt.  Rip.  3057.  1  BlacVi  Rtp  S33.  Dm^. 
Rip.  171.  Tbe  King  v,  Stockland,  Bwrr.  Sett.  Catii,  509.  Wilkinson  t. 
Payne,  4  Ttrm  Rep.  46S.  Cnnningham  v.  Caniiiiig:hBm,  9  Dow'i  Rip. 
482.  M'Adam  v.  Walker,  1  Doa'i  Rip.  146.  Fenton  v.  Reed,  4  John* 
Rip.  53.  Jackaon  v.  Claw,  18  John*.  Rip.  346.  Ford,  J.,  G  Holiest 
Rif.  18,  19.  Hanti  r.  Sealy,  6  Binaty,  405.  Doe  v.  Fleming,  19  ft 
Uoon'i  Rip.  50a    Rom  t.  Clark,  S  Paigt'*  Rep.  574,    Lonl  Kenym 
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"matrimomal  contract  by  the  common  and  ecclesiastical 
law,  exists  in  those  American  states  where  the  common 
law  has  not  been  altered  on  this  point,  or  remains  in 
force,  as  in  New-York,  South  Carolina,  and  Kentucky. 
The  New-  York  Revised  Statutes  had,  indeed,  introdu- 
ced and  prescribed  regulations  for  the  due  solemnization 
and  proof  of  marriage.  Marriages  were  directed  to  be 
solemnized  only  by  a  minister  of  the  gospel  or  priest,  or 
fay  a  mayor,  recorder,  or  alderman  of  the  cities,  or  a  Judge 
of  the  county  courts,  or  a  justice  of  the  peace.  Marriage, 
when  solemnized  by  a  minister,  was  to  be  according  to 


■■id,  in  Raul  t.  Pamei,  I  Etp.  Rt]i.  213,  tliat  a  notrUfa  migbt  be  infemd 
finm  drcQinataiicaa  msDtioned  in  the  tail,  withoot  b.  regiiter,  u  wall 
Aw«  u  bsfara  lbs  muringe  >ot  a(  SB  Geo.  II.  Lender  t.  Buiy,  1  Etp. 
S*^  353,  S.  P.  It  would  H«m  U>  hsTe  Iwen  a  qaeetioD  under  ths  ecdesi- 
ftieal  lair,  prior  to  the  T^.ngi!«ii  ittttata  of  38  Geo.  II.,  wbetber  a  conlract 
o(itiaiT>i|e,  tboogfa  tbIlo»Bd  by  ooliabitation,  wm  not  eMeatiall;  impei- 
feet,  wdea  it  wa<  eoleinaiied  by  the  interrentioD  of  a  prisat.  Tliere  are 
manj  caaa  and  dicta  |n«  and  can,  in  tbe  Engliih  boolu,  which  relate  to 
B  Talidity  of  ciril  rigliti  of  mairiage  not  m>  aoleiaaiied.  Hey  are  collected 
in  9  Baper  m  Ha^md  and  Wift,  Aidnin  by  Jaeob,  445-^TS,  and  in 
Sktlfatd  an  Moniagt  and  Dnoret,  35— 3S.  Thni  it  iraa  aaid  that  a  taar- 
riage  not  duly  •olesuiiied  wonld  not  entitle  the  wife  to  dower.  {Ptrtint, 
•(«.  194,306,)  aor  entitle  tbe  bneband  to  adminiater  on  hie  wife'e  eitale. 
Haydon  V.  Goold,  in  tbs  Mart  of  delegatea,  1  Salk.  Rtp.  119.  Tbeinter- 
TanliiM  of  a  peraon  in  lioly  ordeia  leena  to  bare  bean  aaanmed  in  the  caaea 
am  •  malarial  cJrenaiitanee.  The  King  v.  The  Inhabitant  of  Brampton, 
10  Butt,  2B3.  La  Tour  t.  Taeadale,  8  rounl.  Rtp.  830.  The  InterreB- 
tJOD  of  a  priait  wai  raqnirad  by  the  cbnrch  of  Rome  in  a  decree  of  the 
Council  of  TrenL  Before  Pope  Innocent  IIL,  marriaf[e  was  totally  a  civil 
CMttracL  The  intarrention  of  a  prieat  to  aoleinniie  the  contract,  waa 
DMavlyjarti  patitiai  and  Ibeaa  private  contracla  of  marriap,  aa  Blackatone 
iltwrrea,  (1  Conmt.  439,1  were  "Talid  marria^fea  to  many  parpoaei."  Id 
Naith  Carolina,  in  the  eu«  of  tbe  Slate  v.  Sunnel,  3  Dev.  ^  Bat.  ITT. 
181,  it  »aa  held  that  a  contiaol  of  marria^  in  v«rtt*  de  prsaenli,  tbough 
Mlowed  by  colialutation,  waa  not  a  legal  marriage  in  that  atate,  nnlem 
celebrated  by  aome  pemon  in  a  aaerad  office,  or  entered  into  before  aoma 
omt  in  a  pnUic  atation  and  judicial  tnurt  Coneeqaently  the  narriap  of 
davea  aa  nan^y  gxiating,  eooaiating  of  cohabitation  merely  by  tbe  pennii- 
•loo  of  the  owneia,  did  not  conatitnte  the  legal  ralalJon  of  haahand  and 
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the  fonns  of  his  church,  and  vhen  by  a  magistrate,  with- 
out any  particular  form,  except  that  the  parties  must 
solemnly  declare  that  they  take  each  other  as  husband 
asd  wife,  and  there  must  be  at  least  ooe  witness  present, 
besides  the  minister  or  magistrate.  The  ministei  or  ma- 
gistrate was  required  to  ascertaia  the  names  and  resi- 
dence of  the  parties,  and  their  competency  as  to  age,  and 
the  name  and  residence  of  the  witness  or  witnesses,  not 
exceeding  two,  if  more  than  one  be  present,  and  to  satisfy 
himself  of  the  identity  of  the  parties.  It  was  made  a 
misdemeanor,  knowingly  to  marry  persons,  vhen  either 
is  under  the  age  of  legal  consent,  or  under  any  legal  im- 
pediment, or  wants  understanding.  The  minister  or 
magistrate  was  to  furnish,  on  request,  to  either  party,  a 
certificate  of  the  marriage,  and  of  the  above  facts  ren- 
dering it  lawful.  The  certificate  was  to  bo  filed  with 
the  city  or  town  clerk  where  the  marriage  was  had,  or 
where  either  of  the  parties  resided,  within  six  months, 
and  a  due  entry  thereof  made.  ■-  These  regulations  were 
found  to  be  so  inconvenient,  that  they  bad  scarcely  gone 
into  operation  when  the  legal  efficacy  of  them  was  de- 
stroyed, and  the  loose  doctrine  of  the  common  law  re- 
stored by  the  statute  of  20th  April,  1830,  declar- 
*89  ing,  that  the  solemnization,  of  marriage  need  not  *be 
iu  the  manner  above  prescribed,  and  that  all  law- 
ful marriages  contracted  in  the  manner  in  use  before  the 
Rfivised  Statutes,  should  be  as  valid  as  if  the  article  con- 
taining those  regulations  had  not  been  passed. >> 


>  Ntu-YoTk  Revittd  StatalcM,  toI  u.  p.  139, 140,  am:.  8—19. 

k  Tbii  wanld  ■ppear  to  unooot  to  a  oomplete  repeal  of  the  above  lefa- 
laUana,  an  n  mattet  of  Undiag  cibligation  }  and  jet  the  ■una  ad  of  tbe  20tli 
of  April,  1B30,  mesDl  to  tetain  thoae  prenripUom,  for  it  makea  Bereral 
amendmenta  to  tha  original  repilatioiia,  and  which  are  incorporeted  into  the 
abalract  of  them  givan  in  tbe  text  Tha  r^alatioiu  *moiuit,  therafoie,  only 
to  legialative  rteonmndatum  and  adoiet.  Thej  are  not  lami,  beeauae  they 
da  not  require  obeditnca!  The  atatatea  of  aevarnl  of  the  atatea,  aa  Haa- 
BMilinieUa,  Connecticut,  dtc,  direet  that  the  joatice  or  tuiuiater,  before  whom 
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B7  the  Scots  law,  a  previous  publication  of  the  inten- 
tion of  the  parties  is  required,  though  a  clandestine  map> 
riage  without  such  public  notice  is  still  valid  in  law,  and 
only  subjects  the  parties  to  certain  penalties.'  It  has 
been  the  usual  practice  with  nations,  to  prescribe  certain 
forms  and  ceremonies,  and  generally  of  a  religious  na- 
ture, as  being  requisite  to  accompany  the  celebration  of 
the  marriage  solemnity. ■■  In  the  Roman  catholic  church 
marriage  is  elevated  to  the  dignity  of  a  sacrament,  and 
clothed  with  religious  solemnities.  But  in  Prance,  under 
the  revolutionary  constitution  of  1791,  marriage  was 
declared  to  be  regarded  in  law  as  a  mere  civil  contract. 
The  same  principle  was  adopted  in  die  code  Napoleon ; 
and  now,  says  Toullier,*  the  law  separates  the  civil  con- 
tract entirely  from  the  sacrajnent  of  marriage,  and  does 
not  attend  to  the  laws  of  the  chim:h,  and  the  nuptial 
benedictioa,  which  bind  only  the  conscience  of  the  faith- 
ful. The  statute  of  26  Geo.  11.  required  all  marriages  in 
EIngland,  without  special  license  to  the  contrary,  to  be 
solemnized  with  publication  of  bans  in  a  parish 
church,  or  public  chapel.  *In  most  cases,  the  ob-  *90 
servance  of  the  positive  municipal  regulations, 
«u  made  necessary  to  the  validity  of  the  marriage ;  but 
the  pcunful  consequences  of  such  a  doctrine  recommended 
a  less  severe  discipline,  in  respect  to  the  parties  them- 
selves and  their  issue.  The  statute  of  3  Geo.  IT.  relaxed 
the  rigour  of  the  former  statute  in  some  particulars, 
bat  tha.t  statute  was  repealed  by  the  4  Geo.  IV.  c.  76, 


muiiaiM  Aill  b*  ■abmnitMi  ihall  keep  a  record  thereof,  uid  retarn  the 
nme  to  the  town  t\etk  to  be  noorded.  80  tbe  atatnte  at  New-York  of 
April,  98(h,  1847,  ch.  153,  bu  apin  pravUed  hi  the  regietiy  or  birthi, 
nunUfea,  uid  deelb*  within  the  Mate. 

•  1  Eni.  tnt  91, 93.    ttDmiaje*  ItuL  tdL  L  p.  112. 

b  atldrt/t  Uiar  Bbraica,  b.  9,  oh.  I,  lib.  9,  panim.  3  Potta't  Orul 
Aiaiq.  979,  983.  Dr.  Tajrlsr*!  £bm.  975,  978.  Jaeitk  Anttifaitif,  by 
n.  Levtt,  ToL  EB.  p.  399—304. 

•  I>nU  CiaU  fVoaeaie,  torn.  L  No.  494. 
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which  restored  much  of  the  fonner  severily,  and  now 
forms,  with  some  subsequent  ygLriatious,  the  matrimoiiial 
lav  of  England.  By  that  statute  the  bans  of  matri- 
mony are  to  be  published  in  the  parish  church  or  chapel 
upon  three  preceding  Sundays,  and  the  marriage  is  to  be 
solemnized  in  the  same  place.  The  marriage  of  a  minor 
against  the  consent  of  parents,  is  not  absolutely  void,* 
but  a  wilful  marriage  made  knowingly  by  both  parties, 
without  due  publication  of  bans,  or  elsewhere  than  in  a 
parish  church  or  chapel,  unless  under  special  license,  or 
celebrated  by  a  person  not  in  holy  orders,  renders  it  Toid.'* 
This  last  statute  underwent  some  modifications  by  the 
act  of  6  and  7  Will.  IV.  c.  85,  relative  to  marriages  not 
solemnized  according  to  the  rites  of  the  church  of  Eng- 
land, and  for  relief  as  to  marriage  of  dissenters  from  the 
established  church.' 


■  See  ante,  p.  85,  q.  b. 

b  Dormer  7.  WLlUanw,  1  Carliu,  B70.  Rex  v.  Tibshelf,  IB.^^Ad.  195. 
fiai  T.  Wraxton,  4  B.  f  Ad.  640,  rtat  4,  Geo.  IV,  c.  76,  lec.  33.  Both 
pertiea  must  be  cognizant  of  the  frand  DDder  Ihia  itKtule.  Clowes  v.  Clowea, 
Arche$  CavTt  ef  CanteTbury,  1B43. 

*>  The  provieioui  alluded  to  in  ihe  text,  are  more  epeciaU;  stated  ai  fol- 
lows: By  the  mairiage  aat  of  4  Geo.  IV.,  c  76,  a  maTruge  b  abKilalelf 
nail  and  void,  if  any  petiona  aball  koowbgly  and  wilfnlly  iotarmarry,  in 
any  olhtr  piaee  than  a  church,  or  auch  pablic  chapel  wherein  bane  may  be 
lawfully  published,  (unlen  by  ipecial  licenie  :)  or  shall  knowingly  or  wil' 
ftUly  inlermairy  without  due  jmblieatitM  ef  bam,  or  Uetiut  from  a  person 
haTing  authority  to  grant  the  same,  first  obtained  ;  or  shall  knowingly  and 
wilfully  consent  to,  or  acquiesce  in,  the  solemnization  of  such  marriage  by 
any  perion  not  being  in  holy  ordtn.  But  the  subaeqnent  statutes  of  6  asd 
7  Wm.  IV.,  c  85,  and  c.  88.  7  Wm.  IV.,  and  1  Vict  c.  93,  and  3  and  4 
Vict.  c.  9S,have  so  far  laodified  these  proTieions,  as  to  allow  marriages,  net 
only  by  tpecial  liccmt,  by  the  turrogatt'l  tietnit,  and  by  tans,  but  also  lij 
the  luptrinttniltnl'i  rtgittrar'a  cerlifUaii,  without  lioense,  or  by  his  eerli- 
jUett  aith  liciMt.  It  is  declared  further,  that  the  statnlea  do  not  extend 
to  marriages  by  British  subjects  taking  place  out  of  England,  and  are  T^id 
if  made  in  the  form  requisite  by  the  law  of  the  place  where  the  solemniaa- 
Hoa  is  had,  and  the  law  is  understood  to  be  the  same,  though  the  parties 
•loped  from  Eu^and  on  porpOM  to  evade  the  Engtiih  law  of  marriage. 
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In  the  states  of  M&ine,  New-Hampshire,  and  Mas- 
sachusetts, it  is  requisite,  by  statute,  to  a  valid  marriage, 
that  it  be  made  by  puhtication  of  bans,  and  in  the  pres- 
ence and  with  the  assent  of  a  magistrate,  or  a  stated  or 
ordained  minister  of  the  gospel ;  and  if  the  parties  be 
nadcT  the  age  of  tventy-one  years  if  a  male,  or  eighteen 
if  a  female,  the  magistrate  or  minister  is  not  to  solemnize 
the  marriage,  withoat  the  consent  of  the  parent  or  guar- 
dian, if  any  there  be.  Bat  though  a  marriage  without 
publication  of  bans,  and  without  the  consent  of  the  pa- 
rents or  guardians,  will  expose  the  officer  to  a  penalty 
ibr  breach  of  the  statate,  yet  a  marriage  so  had  would 
seem  to  be  lawful  and  binding  provided  there  was  the 
presence  and  assent  of  a  magistrate  or  minister,  and  the 
marriage  be  in  other  respects  lawful,  and  be  consumma- 
ted with  a  belief  of  its  validity."  The  statute  law  of 
Gonnecticutb  requires  the  marriage  to  be  celebrated  by  a 
cle^yman  or  magistrate,  and  requires  the  previous  pub- 
lication of  the  intention  of  marriage,  and  the  consent  of 
parents,  if  the  parties  be  under  age,  and  a  certificate  of 
the  marriage  to  be  recorded,  and  it  infiicts  a  penalty  on 
those  who  disobey  the  regulation ;  but  it  is  the  opinion 
of  the  learned  author  of  the  Treatise  on  the  Domestic 
Relattons,c  that  the  marriage,  if  made  according  to  the 
common  law,  without  observing  any  of  those  statute 
regulations,   would  still  be    a   vaUd   marriage.      This 


■  HQbrd  V,  WotdoMbt,  T  JbM  Rep.  48.  Londoodeny  r.  Cbester,  2  N. 
B-  Rf-  968.  Mat.  Revitd  Statatet,  1836,  p.  476.  Lipmii  *■  Boiton, 
3  Orawia^t  Rrp.  103.  B7  the  uily  lawi  of  the  eoEony  of  New-Jeney, 
werriife  wm  to  be  preoeded  by  paUieation  of  bniM,  uid  the  omiHiciti  nb- 
jseted  tbe  party  in  defanlt  to  e  penalty.  Leaning  if  Spieet'i  ColUetimu, 
p.  S35.  In  Indiana,  matriagta  are  repaired  to  be  eolenmiied  by  a  clerp. 
■Ban.  jo^e  or  jnatice,  nnder  the  anlhority  of  a  lioeoee  fhim  the  cleik  of  the 
eirrait  eoort  of  the  cannty,  and  it  the  partlea  be  andei  the  ngea  of  91  and 
12,  the  HceDM  mint  not  be  gianted  witUont  the  oonHnt  of  the  porenta  oi 
gaarfaaa,    R.  Btalatet  tj  Indiana,  1338,  p.  410. 

b  SlmtKUa  af  CoMMetirat,  1838,  p.  419. 

•  Becw'*  DwmatU  KdolMM,  p^  196, 300,  990. 
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"91  I  should  infer,  from  the  case  of  ■  Wyckoff  t. 
Boggs,'  to  be  the  rule  in  New-Jersey,  where  the 
marriage  contract  is  under  similar  legislative  r^ulationa. 
It  is  the  doctrine  judicially  declared  in  New-Hampshire, 
Pennsylvania,  and  Kentucky,  and  by  statute  in  Alabama 
and  Vermont ;  and  the  marriage  is  held  vaUd  as  to  the 
parties,  though  it  be  not  solemnized  in  form,  according 
to  the  requisitions  of  their  statute  law>  There  are  pro- 
bably statutory  provisions  of  a  similar  import  in  other 
states  of  the  Union ;  and  wherever  they  do  not  exist  and 
specially  apply,  the  contract  is,  everywhere  in  this 
country,  (except  in  Louisiana,]  under  the  government  of 
the  English  common  law. ' 

(7.)  It  has  been  a  point  much  discussed  in  the  English 
courts,  whether  a  clandestine  marriage  in  Scotland,  of 
Ei^lish  parties,  who  resided  in  England,  and  resorted  to 
Scotland,  with  an  intent  to  evade  the  operation  of  the 


•  Q  HaUttii  Rep.  13S.    Sm  alio  ths  op[moD  of  Foid,  J.,  6  Ibid.  90. 

i  3  Nea  Hampihin  Rep.SeS.  3  Mariiairi  Rtp.370.  2  Wall'* Petm. 
Rtp.  1.  Taulmin't  Dig.  of  tie  Lavt  of  Alaiama,  p.  576.  Rmi»ed  Sta- 
tula  tf  VtrrnnU,  IB39,  p.  318.  Id  FenDcylnnu  the  itatnta  impoMa  A 
psnaltjr  oa  a  magiatrsle  or  mmiater  (br  manying  a  minor  or  ao  apprantica 
without  the  parent*'  m  the  maiter*!  conaenL 

°  The  ■tatator;  rsgslation  of  maiTiage  in  Ohio,  ia  eaaentialEy  the  aBitte. 
Statutet  of  Ohio,  1B31.  The  atatola  in  that  atate  i«golating  marriaset 
ftttnAtt,  that  partiea  of  the  agea  of  18  and  14  tasj  many,  bat  if  the  mala 
be  under  31  and  the  female  under  18,  the  prenooa  conaent  of  the  parent  or 
fnardian  ia  reqniaite ;  and  theia  moat  alio  be  a  pnblicalion  of  bana  on  two 
aereral  daya  of  pablic  wonhip  in  the  praeence  of  the  oongregationi  or  eiie 
a  lioanae  fhim  the  elei^  of  the  county  oonrt  where  the  bmala  reaidea,  and 
the  peraou  who  mairiea  the  partiea  witbont  each  publioatlon  end  Uoeaae,  for- 
fwH  abeaTy  penalty.  In  North  Carolina,  a  eaooeMoa  of  aUtutea,  in  1715, 
1741,  17fi6,  and  1778,  r^nlated  nurriagea,  and  Tenneaaee  adopted  the  aU- 
tnle  Uw  of  her  parent  atate ;  and  it  h«a  been  a^adged  that  if  a  maniage  ha 
celebrated  without  the  lioenae  fnvacribMl  byatalnte,  oi,  in  ita  abaenee  with* 
out  a  lawful  oartifieate  of  the  pnhlicaLion  of  the  bana  of  nanlage,  it  ia  an 
illegal  and  void  marriage,  at  leaat  in  reapeet  to  a  pnUie  pnaeeution  far  big- 
amy. Bashaw  r.  Tenneaaee,  1  Ytrgm'i  Rtp.  117.  To  many  penona 
without  a  lieenae  from  the  de^  of  tbo  oooit  of  ordinary,  or  initaad  them- 
of,  wilhont  a  pubUoatiMi  of  the  bau  of  maniage  three  thnaa  in  aome  pub* 
lie  plaee  of  wotahip,  anhjeota  (he  party  to  a  penalty  in  OMf|ia.  Frkm't 
iNg.  183T,  p.  331,  649.    ffofaUtM'*  Dig .  1845,  p.  939. 
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English  marriage  act,  could  be  received  and  considered 
in  England,  as  valid.  Though  we  may  not,  in  this  coun- 
try, have  at  present,  any  great  concern  with  that  question, 
the  principle  is  nevertheless  extremely  important  in  the 
study  of  the  general  jurisprudence  applicable  to  the  mar- 
riage contract. 

As  the  law  of  marriage  is  a  part  of  iiie  jus  gentium, 
the  general  rule  undoubtedly  is,  that  a  marriage,  valid  or 
void  by  the  law  of  the  place  where  it  is  celebrated,  is  vaUd 
or  void  everywhere.^  An  exception  to  this  rule  is  stated 
by  Huberus,>>  who  maiataiDs  that  if  two  persons,  in  order 
to  evade  the  law  of  Holland,  which  requires  the  consent 
of  the  guardian  or  curator,  should  go  to  Friezeland,  or 
elsewhere,  where  no  such  consent  is  necessary,  and  there 
marry,  and  return  to  Holland,  the  courts  of  Holland 


'  Bcrimahire  t.  Satinishin,  9  Hagg.  Cmu.  Rip.  407,  419.  Huford  t. 
Monii,  3  Hogg.  Com.  Rip.  433 — 436.  Lord  Tenterden,  io  Luon  t.  H^- 
[iiH,  3  Slarkit't  N.  P.  Catei,  178.  But  it  is  aol  Dnirenally  true,  withoot 
•iMptioD,  th&t  a  murikga  not  valid  by  the  lex  lad,  ia  >]ki  inTalid  every 
wtwre,  for  Ihia  in  sarUio  chm  of  iiiiup«r^>I«  difficnltf  might  prsTeot  a 
■i^Mt  fnita  maiTTiiig  abraad.  Laid  Stowcll,  in  9  Hogg.  Ctna.  Rip.  390, 
391.  Shelfori  an  Marriagt  atid  Diooret,  p.  IA3.  An  ezcsplionto  tha  rula 
that  ■  rouriage  valid  at  tbe  placa  irhBre  it  wu  contimctiHl  ii  valid  evny- 
WlMro,  it  the  cua  oT  ■  marriage  iovolviiig  polygamj  at  inccat,  for  no  Cfarii- 
Iko  Montrr  wQl  I'acogain  ■nch  mairiagas.  Warrsndsr  v.  Wamnder,  cited 
in  a  Bola  to  4  114,  to  9  Bligk.  113.  Story  an  lilt  CotiJIiet  of  Loan,  i  113 
—114. 

l>  De  Cwnfiietu  Lagmm,  mc.  B.  BaulLar,  Cout.  de  Bmtrg.  oh.  SB,  p.  557, 
and  P.  Vott,  it  Slatuti*,  p.  S68,  ait  oiled  in  Storft  CommantBriea  on  Ui« 
Conflict  of  I^wa,  p.  115, 116,  to  the  rame  point.  Burgi,  in  At*  Cvmin.  on 
CUaiul  and  F^eign  Loir*,  vol.  i.  194,  coneiden  that  the  English  decii- 
iana  are  not  inoonriatent  with  ihe  doctrine  in  Huber,  Iwcaiue  the  going  to 
Scotland  to  avoid  the  raMrainta  of  the  Eugiiah  marriage  act,  and  manying 
and  retnrning  Ibrthwlth  to  England,  ia  not  an  evaaion  or  in  frand  of  the 
marriage  act,  br  thai  act  containa  no  eipra*  pmbibjtion  of  anch  matriagBa 
or  pToviaion  randering  them  void.  In  my  view  of  tba  anl^eot  thoae  Scotch 
marriage*  between  Engliah  Tngitivea  and  tranaient  pattiea  are  palpable  eva- 
aioM  of  the  En^iah  atolnta,  and  completaly  within  the  complaint  and  the 
eaiMara  of  Htiitr,  and  Ih«  Engliah  conrla  carry  the  doctrine  in  aoppolt 
«f  (och  ftandnlant  maniagea  aa  far  ■■  aiiT  of  the  MaMsehnaetlB  dediioiM 
to  wliicb  th»  leaned  anthor  refeca. 
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would  not  be  bound  by  the  lav  of  nations  to  hold 
the  maihage  valid,  because  it  would  be  an  act  of  at/ 
everaionem  juris  noatri.    In  oppositioa  to  this  opimon, 

we  hare  the  decision  of  the  court  of  delegates  in 
•92      England,  in  1768,  in  'Compton  v.  Bearcro/i,' 

where  the  parties,  being  English  subjects,  and  one 
of  them  a  minor,  ran  away,  without  the  consent  of  the 
guardian,  to  avoid  the  English  law,  and  married  in  Scot- 
land. In  a  suit  in  the  spiritual  court,  to  annul  the  mar- 
riage, it  was  decided,  that  the  marriage  was  valid.  This 
decision  of  the  spiritual  court  has  been  since  frequently 
and  gravely  questioned.  Lord  Mansfield,  a  few  years 
before  that  decision  of  the  delegates,  intimated  pretty 
strongly,^  his  opinion  in  favor  of  the  doctrine  in  Huberus, 
though  he  admitted  the  case  remained  undecided  in  Eng- 
land. The  settled  law  is  now  understood  to  be,  that 
which  was  decided  in  the  spiritual  court  It  was  assu- 
med and  declared  by  Sir  George  Hay,  in  1776,  in  Harford 
V.  Morris,"  to  be  the  established  law.  The  principle  is, 
that,  in  respect  to  marriage,  the  lex  loci  contractus  pre- 
vails over  the  lex  domicilii,  as  being  the  safer  rule,  and 
one  dictated  by  just  and  enlightened  views  of  interna* 
tional  jurisprudence.  This  rule  was  shown,  by  the 
foreign  authorities  referred  to  by  Sir  Edward  Simpson,  in 
1762,  in  the  case  of  iSerimskire  v.  Scrinwkire,^  to  be  the 
law  and  practice  in  all  civilized  countries,  by  common 
consent  and  general  adaption.  It  is  a  part  of  the  Jus 
gentium  of  Christian  Europe,  and  infinite  mischief  and 
confusion  would  ensue  with  respect  to  legitimacy,  succes- 
sion,  and  other  rights,   if  the  validity  of  the  marriage 


•■  BuUet't  If .  P.  114.    3  Hogg.  CaiuuL  Rtp.  443, 4*i,  S.  C. 

*  Rdbinam  v.  Bluid,  S  Burr.  Rep.  1077. 

t  S  Hagg.  Catuitt.  Rtp.  498^133.  Doe  t.  VudiU,  i  Sarnw.  j-  Crtn. 
438,  S.  P. 

d  Hagg.  Cmuitl.  Rep.  413 — IIS.  See  bIn,  Story'*  Commenfanc*  on 
tkt  CDnfitet  of  Laat,  p.  113—115,  «iid  Lord  Stonel  in  Dilrynple  *.  Dal- 
rymple,  3  Hagg.  Com.  Rtp,  59.  J.  Votl  ad  Pond.  23,  3, 4.  JHerliV' 
Rep.  tit.  Marriagt,  aeo.  1. 
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contract  vaa  sot  to  be  tested  by  the  laws  of  the  country 
■where  it  was  made.  This  doctrine  of  the  English  eccle- 
siastical covirts  was  recognised  by  the  supreme  court  of 
MawachuaettB,  in  Medvay  v.  Ne«dha^n;^  and  though 
the  parties,  in  tfiat  case,  left  the  state  on  purpose  to  evade 
its  statute  law,  and  to  many  in  opposition  to  it,  and  be- 
ing married,  returned  again,  it  was  held  that  the 
*iiiarria^  must  be  deemed  valid,  if  it  be  vahd  ac-  *93 
eofdii^  to  the  laws  of  the  place  where  it  was  ccra- 
tiacted,  notwithstanding  the  parlies  went  into  the  other " 
state  with  an  intention  to  evade  the  laws  of  their  own. 
It  was  admitted,  that  the  doctrine  was  repugnant  to  the 
general  principles  of  law  relating  to  other  contracts ;  but 
it  was  adopted  in  the  case  of  marriage,  on  grounds  of 
policy,  with  a  view  to  prevent  the  public  mischief  aud  the 
disastrous  consequences  which  would  result  &om  hold- 
ing such  marriages  void.  It  was  hinted,  however,  that 
t}iH  comity,  giving  effect  to  the  lex  loci,  might  not  be 
applied  to  gross  cases,  such  as  incestuous  marriages, 
which  were  repugnant  to  the  morals  and  policy  of  all 
civilized  nati(His.>>  This  comity  has  been  carried  so  far 
as  to  admit  the  legitimacy  of  the  issue  of  a  person  who 
had  been  divorced  a  vinculo  for  adnttery,  and  who  was 
declared  incompetent  to  remarry,  and  who  had  gone  to  a 
neighboring  state,  where  it  was  lawful  for  him  to  remarry, 
and  there  married.  < 

■  IE  Mmn-B^  157.    PatDsm  t.  FatnuD,  SPiei.  IIcp.433,  8.  P. 

k  Sm  ako  GrecDwaod  v-  Cuitii,  6  Mom.  Rtp.  35S.  Hobra.  dt  Ci^f. 
gjtg.  lit.  6,  til.  n.  &  Jfcinee.  ElctTi.  Jar.  NaL  d  Otnt.  lib.  2,  c  3,  mc41, 
8.  P. 

*  W«at  Cunbrkip  t.  Ludiiftoii,  I  Pick.  Rep.  506.  A  penon  wu  dn- 
■Mtd  from  M-maxijiag  by  the  Uwi  of  Kantncky,  uid  yat  hi*  mairisge  in 
Teonaaee  wu  held  TElid  then,  Tor  penal  Uw*  baTe  do  eitenitoriel  foccn. 
DickME  T.  DickKD,  1  Yagtr,  llO.  But  in  Coawa]'  t.  Beuley,  3  Hogg. 
M.  Rtf.  OH,  the  Ux  loci  antraetiu  t  to  luammee,  wu  held  not  to  pre- 
vail nnder  the  law  of  the  domicil,  when  either  af  the  coDtiacting  pattiea 
«raa  ■udM'  a  lafal  'acfac'ttj  to  contiact  b;  the  taw  of  the  domicil  Ha- 
bBm,  Dt  Ca^flictM  I^gtm,  till.  I.  tit  3,  mc  8,  alK  admiti  that  an  incea- 
tooOB  oaBBttban  bnatd  abroad  ii  not  to  be  recogniied ;  nw  will  the  Eng- 
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lU)  cooitf,  wlute  ther  reeogniM  the  (alidit;  of  fbraign  muritcM,  admit 
th»  legal  coueeqaenne*  abroad  of  a  foreign  maniaga,  racb  ■•  the  legitima- 
tion of  antonnptial  ofispring.  Doe  t.  Vardill,  5  Bamv,  ^  Crtu.  43B.  Sea 
fn/ra,  909.  Tbe  Ma-achiaetU  Rnittd  Statuin  of  1S3S,  haye  elterad 
tha  law  ID  tliia  raapact  in  that  itata,  by  declaiing  that  if  persona  retident 
in  that  ttate,  coDttsct  mairiafe  uanlraiy  to  tba  proriiioiia  of  tbe  atatnte 
law,  and,  In  order  to  madt  them,  go  ont  of  tbe  itata  and  many,  and  retnm 
and  reiida  then,  taeb  marriage  ii  declared  void  within  the  atate.  By  the 
F^enah  ciril  code,  No.  63,  publication  of  bani  is  to  precede  mairiage ;  and 
by  the  article  No.  170,  if  a  Frenchman  marriea  in  a  forngn  oonntry,  the 
aame  regnlation  i*  itiU  to  be  obaerred  ',  and  yet,  according  to  Tonllier,  Droit 
Civil  Franeait,  torn.  i.  No.  578,  and  note  itjif,  tha  ominion  to  comjdy  with 
tlie  preecribed  pnblioation  doea  not  render  the  marriage  Toid,  whetber  cele- 
brated at  home  or  abroad.  Bnt  if  the  marriage  of  a  Frencbman  aboad 
ba  within  the  age  of  oonient  fixed  by  tbe  French  oode,  though  beyond  the 
age  of  conaent  fixed  by  onr  law,  it  wonld  eeem  that  tha  marriage  would  net 
be  lagarded  in  France  aa  valid,  though  valid  by  the  law  of  the  place 
where  it  was  celebrated.  The  French  code.  No.  170,  raqnirea  the  obatc- 
vance,  by  Freoohmen,  of  the  ordinancea  of  that  code,  though  the  marriage 
be  abroad,  for  peraoaal  Ibwi  follow  FrBDcbman  wherever  they  go.  Tnij- 
Jmt,  Droit  Aancow,  torn.  i.  Nee.  118  and  STG.  Rtpertvirt  de  Jnritfrm- 
itaci,  tit.  Loi,  aee.  6.  It  waa  teatified  by  the  fYesch  conaol  at  London,  in 
Lacon  t.  fiiggins,  2  Dovlatid  ^  Ryland  li.  P.  Catet,  38,  that  a  mamage 
in  FVonee,  contrary  to  the  prescribed  Hlemnitisa  in  art.  63,  G4,  74,  of  tbo 
Code  Napolnon,  would  be  ahadntely  nail  and  void.  Mr,  JoBtice  Sloiy,  in 
bla  Cam.  on  tlu  ConJUet  ef  lavi,  p.  117,  jntly  qaealioiu  the  wisdom  of 
theae  atam  and  onreteotiDg  rolea  of  the  French  code. 

Tbe  inaidealB  to  maniage  reqweting  rigfata  and  property  nndar  tke  ope- 
ration and  oaltisioa  of  foreign  and  domertio  law,  have  been  a  Ihtitful  Muree 
of  diacDaaion  among  foreign  jnrista.  Their  refinemonta  and  qMcnlatiooa 
have  been  examined  by  Mr.  Justice  Story,  (Com.  on  the  Cvnfiiel  of  Zaio*, 
ch.  6,)  and  he  draws  the  foDowing  coaclusiona  fhun  a  survey  of  the  writ- 
ings and  csaes,  foreign  and  domealic,  relating  to  tba  subject.  (1}  That 
where  there  in  a  marriage  in  a  foreign  coontry,  and  an  etpi^  nnptisl  con- 
tract concerning  peiaonal  property,  it  will  be  snitainad  every  where,  unleaa 
it  contravenea  some  poaitivs  mle  of  law  or  policy.  But  as  to  real  properly, 
it  will  be  made  sabaervlent  to  tbe  Ux  rei  tita.  (3.)  Where  inch  a  contract 
appliea  to  personal  property,  and  there  is  a  change  afterwaids  of  the  in*t> 
limonial  domicil,  the  law  of  the  actual  domicil  wilt  govern  as  to  falnre  ac- 
qniaitiana.  (3.)  If  there  be  no  such  contract,  tbe  matrimonial  domi^  gov- 
erns all  the  peiaonal  property  every  wbere,  bat  not  the  real  properly,  (i.) 
The  DUtrimonial  domieil  governs  as  to  all  acqniiitiana  preeenl  and  futnte, 
if  there  b«  no  ohonge  of  domiciL  If  there  be,  then  the  tnw  of  the  actnal 
domicil  will  govern  as  to  fbtore  acquisitions,  and  the  Uw  rti  tita  a*  to  teal 
property.  Sterol  Cam.  on  the  CenJUet  of  Jku«,  p.  160,  lEl.  The  Eng- 
lish law,  according  to  Lord  BIdon,  (Lashley  v.  Hogg,  cited  in  Roiertton't 
Appeal  CoMti,  p.  4.    Selkrig  v.  Daviea,  3  Asm  BonJl  .Cum,  p.  99^  is,  Owt 
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if  than  be  no  ipeeUl  oontnct,  the  law  or  the  actual  dnuucU  al  the  duM^n- 
lion  of  the  muiikge,  goveniB  m  to  all  the  propoity,  whethec  aoqubed  be- 
fafe  or  after  the  change  of  the  matrimonial  domioiL  Bat  if  theie  waa  no 
ehaege  of  the  matrimonial  domieil,  the  law  of  that  domieil  gorerned  the 
paDonal  property,  whererai  acqairsd  and  whsreret  ntnated.  This  ii  aleo 
the  law  in  Loninana.  Saul  >.  Hi*  Credilon,  IT  JVorlin'j  Rep.  569,  603— 
S ;  and  it  ia  a  principle  which  beat  haimoniiea  with  the  analog^tei  of  the 
oommon  law.  Stor^a  Can.  14S,  143.  The  fbceign  jnriata  do  not  geaer- 
•Uj  igtee  to  thMi  ooaclnnani,  hot  they  inairt  that  the  chan^  of  domieil 
■Iter  marriage,  doea  not  ehang;e  the  law  of  the  matrimonial  domieil,  at  to 
part  or  fotnre  aoqniailiona.  {SUt^$  Com.  144—149.)  Bat  it  it  agreed 
that  Boptial  coDlracti  faUew  the  putiea  into  foreign  connlrieBi  and  bind 
them.  Mnrphy  t.  Mnrphj,  5  Martiu'*  lUp.  83.  Deconche  v.  Santier,  3 
JaJkn.  Ck.  Ref.  190.  Sttry't  Coml  155.  If,  howerer,  the  marriage  take* 
[dace  in  a  foreign  eonntry  in  troiuUu,  and  where  the  partis*  had  no  inttu- 
tion  of  fixing  thwr  dainieil,  the  law  of  the  aotoal  or  intended  domieil  of  the 
parliea  goremi  the  ooae  at  to  the  incideni*  of  marriage  ;  and  it  it  the  gen- 
eral mle,  that  if  the  hndiand  and  wife  had  difierent  domioilt  when  tliey 
maiiied,  the  domieil  of  the  hntbwid  became  the  tme  and  only  nKtrimoiual 
dnnictL  Le  Btelon  t.  Noncbet,  3  Mcrliii'a  Bap.  60.  Ford't  Canton  t. 
Ford,  14  ibid.  574.  Thk  it  the  opinian  of  all  the  tcniga  jntirtB.  Story'* 
Cta.163— 166. 
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LECTURE  XXFIJ. 

OF   THE   LAW     COKCEBMING    DIVORCE. 

When  a  marriage  is  duly  made,  it  becomes  of  per- 
petuid  obligation,  and  cannot  be  renounced  at  the  plea^ 
sure  of  either  oi  both  of  the  parties.  It  continues,  imtil 
dissolved  by  the  death  of  one  of  the  parties,  or  by 
divorce. 

(1.)  Of  Divorce  a  vineulo. 

By  the  ecclesiastical  law,  a  marriage  may  be  dissolved 
and  declared  void  ab  initio,  for  canonical  causes  of  im- 
pediment, existing  previous  to  the  marriage.  Divorces 
a  vinculo  matrimonii,  s&id  hold  Coke,*  are  causa  prtBcon- 
tractus,  cauaa  metus,  causa  impotentttB  seu  frigiditatia, 
causa  affinitatis,  causa  consanguinitatis.  We  have 
seen  how  far  a  marriage  may  be  adjudged  void,  as  being 
procured  by  fear  or  fraud,  or  contracted  within  the  for- 
bidden degrees.  Thecourts  in  Massachusetts,  Delaware, 
Ohio,  North  Carolina,  Alabama,  Illinois,  and  probably  in 
other  stales,  are  authorized  by  statute  to  groBt  divorces 
causa  impotentuB ;  and  in  Connecticut,  imbecility  has 
been  adjudged  sufficient  to  dissolve  a  marriage,  on  the 
ground  of  fi-aud.''  The  canonical  disabilities,  such  as 
consanguinity,  and  affinity,  and  corporeal  infirmity,  ex- 
isting prior  to  the  marriage,  render  it  voidable  only,  and 
such  marriages  are  valid  for  all  civil  purposes,  unlees 
sentence  of  nullity  be  declared  in  the  lifetime  of  the  par- 

•  Co.  Litt.  335,  n. 

It  Baaton  v.  BentoD,  1  Day't  Rep.  HI.  Daat'iAltr.  o/Amtriean  Lmv, 
ch.  46,  ut  9,  Mc  14    Sesiid  Lamt «/  lainaU,  1B33. 
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ties;  anditcaDDotbedeclaiedToidforthosecauBes 
after  the  death  of  either  i>arty.»  "But  the  civil  *96 
disabilities,  such  as  a  prior  marriage  oi  idiocy, 
make  the  contract  void,  <d>  initio,  and  the  union  meretri- 
ciou8>  In  New- York,  it  was  adjudged,  in  Burtis  t. 
BurtiSy"  that  corporeal  impotence  was  not,  under  the 
existing  laws,  a  cause  of  divorce,  and  that  the  English 
law  of  divorce  on  that  point  had  Devei  been  adopted. 
The  new  French  code  will  not  allow  such  an  allegation 
by  the  husband  ;<>  and  TouUier*  condemns  a  decree  of 
divorce,  cauta  impotentuB,  which  was  pronounced  in 


>  I  Blatit.  Com.  434,  435.    Biu7>i  eu«,  5  Co.  98  k    %  Pmi  Rtp.  19. 

k  Qlintt  T.  OniT,  3  FhiUinwrt'*  Rtp.  It.  Bsi  t.  WraztOD,  4  Bar.  ^ 
Aialpk.  640.  Bjr  tbe  MaMtaeiuutU  Reoittd  Statalit,  1835,  sU  maniagM 
ffoUbitml  bj  Uw  oa  sccaaut  or  eaiiBuigniDity  in  affinit]',  or  when  the  tor- 
■Mt  wife  OI  hiaband  i>  linDg,  or  wImd  Mtbet  party  waa  at  Ihs  time  inune, 
or  an  idiot,  or  between  a  white  penm  and  a  ntfro,  ladian,  or  mulatto,  are 
decland  to  be  alMoliitely  void,  witheat  a  d»crae  ol  divoice,  oi  other  legal 
praeeM ;  though,  if  the  oaaa  be  donblftil  in  potnl  of  fact,  a  libel  for  a  divorce 
m«j  b«  Aled  and  proMcatad.  Bo  if  penana  marry  midar  the  age  of  oon- 
eaat,  and  Mpant*  during  looh  nonage,  and  not  eohabit  allarwardi,  the 
■luriaga  {■  vnd  without  an;  decree  of  divorce.  Divoice  a  vineule  may  b« 
decned  fbr  adultery  or  fanpotancy  in  either  parly,  or  when  either  ia  aea- 
teuced  (o  confiDemsat  in  the  elate  priaon.  The  imae  of  say  maniage  da- 
elaied  null  by  decree,  on  aocaiuil  of  eooMnguinity  or  aSinity,  or  of  any 
matriage  between  a  white  penan  and  a  negro,  Indian,  or  mnUtlo,  are  l« 
ba  deemad  illegitimat*.  It  ia  otfaatwiae  Dpon  the  diamhitioa  of  a  marriage 
•  i»  Bcoonnt  of  nonage,  iDMoity  oi  idiocy.  So  the  iaaoeia  also  legitimate  if 
tbe  marriage  be  dinolved  for  bigamy,  provided  the  eecond  maniage  waa 
coatraoted  in  good  faith,  and  with  the  fiiU  belief  that  the  former  huiband 
Of  wife  waa  dead.  Bo  in  Vermont  marriagta  ptobibitad  by  law,  on  aecotmt 
af  eMMangninitj  or  affinity,  or  on  aoooBnt  of  a  former  wife  or  hnabaad 
hviog,  are  abeolalely  void  withont  legal  prooeaa  or  decree.  A  libel  for  the 
puipoae  may  be  filed  in  doabtfnl  caiea.  If  the  marriage  be  declared  void 
on  acconat  of  conaangainity  or  affinity,  the  iamie  to  be  deemed  illegitimate. 
Am  Steittd  Statutti  af  Veraiont,  1839,  p.  333 ;  and  I  lake  the  oaeaaion 
to  oliaerve,  that  this  new  lariaed  code  of  Vermont,  doea  credit  to  the  teani' 
ing ,  jodgment  and  taate  with  which  it  waa  [veparad,  digeated  and  pab> 
iihed. 

•  I  Hopkins  Rtp.  557. 
«  Ctdt  Civil,  art  313. 

•  DrHt  CmU  Praneait,  torn.  L  No.  535. 


DigizedtyGOOgle 


96  OF  THE  RIGHTS  OF  PERSONS.  {Vut  IT. 

Prance,  in  1808,  as  contrary  to  the  spirit  of  the  code,  and 
leading  to  scandalous  inquiry. 

Since  the  New- York  decision  aboye  mentioned,  the  ju- 
risdiction of  the  court  of  chancery,  on  this  subject,  has 
been  enlarged,  and  the  Neie-  York  Revised  Statutes  have 
authorized  the  chancellor,  on  a  suit  before  him  by  bill, 
to  declare  void  the  marriage  coutract;  1.  If  either  of  the 
parties,  at  the  time  of  the  marriage,  had  not  attained  the 
age  of  legal  ccHisent.  2.  If  the  former  husband  or  wife 
of  the  party  was  living,  end  the  marriage  in  force.  3.  If 
one  of  the  parties  vas  an  idiot  or  lunatic.  4.  If  the  con- 
sent of  one  of  the  parties  was  obtained  by  force  or  fraud. 
5.  If  one  of  the  parties  was  physically  incapable  of  en- 
tering into  the  marriage  state.  All  issues  upon  the 
legality  of  a  marriage,  except  where  it  is  sought  to  be 
annulled  on  the  ground  of  the  physical  incapacity  of 
one  of  the  parties,  are  to  be  tried  by  a  jury  upon  the 
award  of  a  feigned  issue,' 

It  is  further  provided,  that  a  marriage  shall  not  be  an- 
nulled for  the  first  cause  above  mentioned,  on  the  appli- 
cation of  a  party  who  was  of  legal  age  at  the  time  of 
the  marriage,  or  if  the  parties,  after  they  had  attained 
the  age  of  consent,  had  for  any  time  freely  cohabited  as 

husband  and  wife.     It  may  be  annulled  for  the 
*97      second  cause  on  the  application  of  either  *party 

during  the  life  of  the  other,  but  if  it  was  contracted 
in  good  laith,  and  with  the  full  belief  of  the  parties  diat ' 
the  former  husband  or  wife  was  dead,  the  issue  thereof 
shall  be  entitled  to  succeed  to  the  estate  of  the  parent, 
equ&Uy  as  legitimate  children.  It  may  be  uinulled  for 
the  third  cause,  on  the  application  of  any  relative  of  the 
idiot  or  lunatic  interested  to  avoid  the  marriage,  or  by 
his  next  friend.  But  any  firee  cohabitation  of  husband 
and  wife  after  the  lunacy  has  ceased,  will  be  a  bar  to  the 
divorce ;  and  the  children  of  a  marriage  annulled  on  the 
ground  of  lunacy  or  idiocy,  are  entitled  to  succeed,  as 

it»  Google 


I«e.  KXVIL]       01*  THE  RIGHTS  OF  PERSONS.  97 

legitimate  cbildreo.  A  marriage  may  be  aanulled  for 
the  fourth  cause  above  mentioued,  during  the  life  of  the 
parties,  on  the  appUcatioa  of  the  party  whose  consent 
was  unduly  obtained,  provided  there  has  been  no  subse- 
quent voluntary  cohabitation  as  husband  and  wife.  The 
custody  of  the  issue  of  such  a  marriage  is  to  be  given  to 
the  iimocent  parent,  and  a  provision  for  their  education 
and  maintenance  may  be  nuide  out  of  the  estate  of  the 
guUty  party.  A  marriage  is  to  be  annulled  for  the  fifth 
and  last  cause  above  mentioned,  only  on  the  application  of 
the  injured  party,  and  the  suit  must  be  brought  within 
two  years  from  the  solemnization  of  the  marriage.^ 

These  cases  are  ail  founded  on  the  ground  of  the  nul- 
lity of  the  marriage  contract,  for  causes  existing  at  the 
time  it  was  formed ;  but  there  is  one  other  case  in  which 
the  marriage  contract  may  be  dissolved  for  a  cause  accru- 
ing subsequently.  During  the  period  of  our  colonial 
government,  for  more  than  one  hundred  years  preceding 
the  revolution,  no  divorce  took  place  in  the  colony  of 
New- York ;  and  for  many  years  after  New- York  became 
an  iudependent  state,  there  was  not  any  lawful  mode  of 
dissolving  a  marriage  in  the  lifetime  of  the  parties,  but 
by  a  special  act  of  the  l^slature.  This  strictness  was 
productive  of  public  inconvenience,  and  often  forced  the 
parties,  in  cases  which  rendered  a  separation  fit 
'and  necessary,  to  stone  other  stale,  to  avail  them-  *98 
selves  of  a  more  easy  and  certain  remedy.  At 
last,  the  legislature,  in  1787,  authorized  the  court  of 
chancery  to  pronomfce  divorces  a  vinculo,  in  the  single 
case  of  adultery,  upon  a  bill  filed  by  the  party  a^rieved. 
As  the  law  in  New- York  now  stands,  a  bill  for  a  divorce 
for  adultery,  committed  by  either  husband  or  wife,  can 
be  sustained  in  three  cases  only ;  (I.)  If  the  married  par- 


•  N.  Y.  R.  S.,  rol.  ii.  p.  14S,  143.  ue.  91—33.  Tha  Rtvutd  Slatatet  a/ 
Vtrmont,  1839,  p.  333,  333,  coDtoin  tfae  lune  proviuDM  w  the  New-York 
Hatnla  lalative  to  tiM  aboTA  MMi  of  diTnca,  and  Ifaa  jmiidMtMa  ii  TMted 
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ties  are  inhalnlaats  of  th«  state  at  the  time  of  the  com- 
misaiott  of  the  adultery :  (2.)  If  the  marriage  took  place 
in  the  state,  and  the  party  injiued  be  an  actual  resident 
at  the  time  ot  the  adultery  committed,  and  at  the  time 
of  filii^  the  bill :  (3.)  If  the  adultery  was  committed  in 
the  state,  and  the  injured  party,  at  the  time  of  filing  the 
bill,  be  an  actual  inhabitant  of  the  state.*  If  the  defen- 
dant answers  the  bill,  and  denies  the  charge,  a  feigned 
issue  is  to  be  awarded,  under  the  direction  of  the  chan- 
cellor, to  try  the  truth  of  the  chaise  before  a.  jury,  in  a 
court  of  law.  Upon  the  trial  of  the  issue,  the  fact  must 
be  sufficiently  proved  by  testimony,  independent  of  the 
confession  of  the  party ;  for,  to  g;uard  against  all  kinds 
of  improper  influence,  collusion,  and  fraud,  it  is  the  gene- 
ral policy  of  the  law  on  this  subject,  not  to  proceed  solely 
upon  the  ground  of  the  confession  of  the  party  to  a  dis- 
solution of  the  marriage  contract.  The  rule  that  the 
confession  of  the  party  was  not  sufficient,  unless  sup- 
ported by  other  proof,  was  derived  from  tlie  canon  law, 
and  arose  from  the  jealousy  that  the  confession  might  be 
extorted,  or  made  collusively,  ia  order  to  furnish  means 
to  affect  a  divorce.^' 

If  the  defendant  su&rs  the  bill  to  be  taken  pro 
*99       eonfeaao,  *or  admits  the  charge,  it  would  be  equal- 

>  Ntt»-Y9rk  Rmiati  StalMttt,  vol.  ii.  p.  144,  mo.  38, 39.  Il  ww  «d. 
JDd(ed  in  Nvw-J^ntf,  in  tba  dim  ef  tha  State  t.  Laih,  1  Harriten'i  Btf. 
380,  that  a  muiied  mu  k  not  gt^ij  of  adultery,  ia  haTing  carnal  cod- 
meiion  with  an  anmariied  woman.  In  Vannant  an  set  of  that  kind,  b«- 
twean  mch  paitiei,  ia  pnolahacl  by  find  aDd  impiuonmant  aa  in  caaei  of 
adaltery.  lUnited  Stalulu  of  Vtnmmt,  1839,  p.  443.  So  in  Tannanaa 
and  in  aotae  of  tha  other  atataa,  tha  living  togatfaer  b;  anmarried  paraona 
in  illicit  connection  ia  an  indictable  oflance. 

k  Banu'  EecL  Lav,  tit  Marriage,  aec.  11.  Traitl  dt  TAdutltn,  par 
Foninel,  p.  160.  PatUer,  Ceatrat  dt  Marriagt,  No.  517,  SIB.  Baxter  T. 
Baiter,  1  Man.  Btp.  34G.  Betta  t.  Betta,  1  Jobu-  CL  Sap.  197.  Tb« 
Trns-Fort  tUnMd  Statnttt,  toI.  u.  p.  144,  aec  36,  and  ihe  Vanmml  JZ<- 
vitd  StmtMtn  of  1B39,  p.  333,  proride  that  no  aantcoce  of  nnllity  of  mar< 
rUge  ean  be  prononnoed  aoUly  on  tha  declarationa  or  confaaBona  of  tha 
partiaa,  hnt  otfaar  Mtiafhetorr  eridouie  at  the  exiatenM  of  the  ft«ta,  en 
which  tba  deotaa  ia  to  be  founded,  mnat  be  raqoired. 
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ly  dangeroua  to  act  upon  that  admission  of  the  lull, 
and  the  statute  therefore  diiects,  that  the  case  be  te- 
fened  to  a  master  in  chancery,  to  take  proof  of  the  adul- 
tery, and  to  report  the  same,  with  his  opioioa  thereon. 
If  the  repent  of  the  master,  or  the  rerdict  of  the  jury,  as 
the  case  may  be,  shall  satisfy  the  chancellor  of  the  truth 
(^thfl  chai^  of  adultery,  he  may  then  decree  a  dissolu- 
tion of  the  marriage ;  but  this  dissolutioD  is  not,  under 
certain  circumstances,  to  affect  the  Intimacy  of  the  chil- 
dren. If  the  wife  be  the  complainant,  the  legitimacy  of 
any  children  of  the  marriage,  bom  or  begotten  of  bei  be- 
fore the  filing  of  the  bill,  are  not  to  he  affected  by  the  de- 
cree; and  if  the  husband  be  the  complainant,  the  legiti- 
macy of  children,  bom  or  begotten  before  the  commission 
of  the  offence  charged,  are  not  affected  by  the  decree, 
though  the  legitimacy  of  other  children  of  the  vife  may 
be  determined  by  the  court  upon  the  proofe  in  the  cause.' 
The  defendant,  by  way  of  ptmishment  for  the  guilt,  is 
disabled  from  remarrying  during  the  life  of  the  other 
party.!' 

The  statute  further  provides,  that  if  the  wife  be  the 
complainant,  the  court  is  to  make  a  suitable  allowance, 
ID  soond  discretion,  out  of  the  defendant's  property,  for 
the  maintenance  of  her  and  her  children,  and  to  compel 
the  defendant  to  abide  the  decree.  The  chancellor  is 
also  to  give  to  the  wife,  being  the  injmsd  party,  the  ab- 
solute enjoyment  of  any  real  estate  belonging  to  her,  or 
of  any  personal  property  derired  by  title  through  her,  or 
acquired  by  ber  industry.^    If^  on  the  other  hand,  the 


•  N.  Y.  Rm»€d  Statuttt,  *oL  ii.  p.  145,  wo.  40, 41.  43.  44. 

t  lUd.  wc  49. 

t  Paadii^  «  wit  in  chmnoeiy  bj  the  wile,  or  in  tlie  eoamatory  court  by 
tlw  hiubud  ror  a  dirorca,  it  ii  t  gantral  mis  of  aoclniuticil  lav  that  tha 
court  may,  oDder  proper  dieonutawM*,  aad  in  iti  diociatkn,  allow  tha 
wilo,  by  an  order  on  the  htuband,  a  anm  of  mona;  for  canyini;  on  tba  anil 
M  w^  aa  Ibr  immediate  alimony.  9  Diekent,  498.  683.  OugJitMt,  306, 
tiL  906— a09,  aect.  7.  Bail  of  Foftmontfa  t.  Connteaa  of  F.  3  Addaau, 
63.    Fauml  TraUi  dt  FAAdt.  365.    Banw,  tit.  Manila,  ch.  11.  MOt. 
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husband  be  the  complainant,  then  he  is  entiled  to  retain 
the  same  interest  in  his  wife's  real  estate,  which  he  would 
have  had  if  the  marriage  had  continued;  and  be  is  also 
entitled  to  her  personal  estate  and  choses  in  action,  which 
she  possessed  at  the  time  of  the  divorce,  equally 
'100  as  if  'the  marriage  had  continued ;  and  the  wife 
loses  her  title  to  dower,  and  to  a  distributive  share 
in  the  husband's  personal  estate." 

These  are  the  statute  provisions  in  New-York,  on  the 

8.  3  Haggard,  199. 301.  Mii  t.  Mix,  1  JdAmdii'*  Ck.  Rtp.  108.  Den- 
ton T.  Deuuin,  Ibid.  364.  The  Nea-Ynrk  Resittd  Stalatet,  toL  iL  148, 
■eat.  58,  hiTc  expreMi;  tabnxd  this  leuonable  doeirina  by  declmring  thu 
in  STuy  luit  for  ■  dirorcc  or  wparation,  the  cuDtt  in  ito  diacnIioD,  may  le- 
qnire  the  hoabuid  to  pajr  any  anm  necemuy  to  enable  the  wife  to  cany  on 
the  suit  dDTUi|[  iU  peadency.  But  ir  the  IhU  far  divarce  be  filed  by  the  hoi- 
band,  the  wife  will  not  be  allowed  alimoiiy,  or  an  order  formoniei  to  enable 
her  to  defend  the  lait,  until  ehe  ha*  by  aniwer  diacloaed  the  natnre  of  her 
defenee.  Lewii  v.  Lewia,  3  Jakumm't  Ck.  Rip.  519.  In  North  Carolina, 
the  conrta  hare  do  power  to  Bsmat  the  wifo  in  the  oboTe  ouea,  prtidenlt 
litt,  and  Mr.  JuMiee  GaMon  qneatiooa  the  policy  of  {[i*iDg  any  nich  power. 
Wikon  T.  Wilnn,  3  Den.  ^  Battle,  377.  I  am  entirely  convinced,  how- 
erer,  Ih>m  my  own  judicial  eiporionce,  that  each  a  dieetetion  ii  pn^ierly 
confided  to  tbe  conrta.  In  New  HampifaiTe,  afimonj  ii  nndontood  to  be  a 
pravision  made  to  the  wife  npon  a  ditorca  a  vuteOia  ;  and  it  ii  not  allowed 
inany  other  caM.    Puwma  t.  Farmna,  9  It.  H.  Rep.  309. 

•  N.  T.  Rezind  Staluta.tol  ii.  p.  145,  146.  aec  45—48.  The  RetiiKd 
Statutee  of  MaetaekiuilU,  of  1835,  part  S.  tit.  7.  ch.  76.  aec  37,  38 ;  and 
of  Vermont,  1 839,  p.  395,  Silii,  gJTe  the  conn  nmilar  diacretion  m  divoiM, 
tonohing  the  oare  and  maintenance  of  the  minor  children,  and  the  realo- 
ration  to  the  wife  of  her  enat«,  and  of  alimony,  if  nscaaaary,  if  ahe  be  tbe 
innocent  party.  So,  in  New-Jeney,  the  joriadiction  in  alt  caaea  of  divorce 
■a  in  the  court  of  chancery  proceeding  le^ariy  by  hill  ai  in  other  caaea. 
The  hilt  may  be  filed,  if  either  party  wu  an  inhabitant  of  the  itnte  at  the 
time  of  the  injury  complained  of;  or  where  the  maitiage  waa  in  the  state 
and  tbe  complainant  a  reaident  therein  at  the  time  of  the  injury  and  the  filing 
of  tbe  bill ; — or  when  the  adultery  waa  committad  in  the  state,  and  either 
party  a  reaident  when  the  bill  WBB  filed.  Ehner'e  Digtit,  13S.  Inthecaaeof 
Charruand  T.  Cbamaud,  in  chancery  before  AMialMt  V.  C.  In  1847,  tfeie- 
Tork  Ltg^  OAMreer,ToL  1.134,  it  waa  adjudged  that  npon  the  princildea  ot 
the  common  law,  a  diroroe  of  the  wife  a  mnevlo  for  adnltery  annuli  tutrj 
prorinon  made  loi  her  in  marriage  aiticlai  or  a  maniage  aettlement  in  the 
natnre  of  jointore  or  otharwiae,  aa  wdl  aa  any  praruion  in  aitidea  exeen- 
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subject  of  a  divorce  a  vinculo  matrimonii ;  and  it  is  re- 
quisite, if  the  marriage  was  solemnized  out  of  the  state, 
distinctly  and  certainly  to  make  it  appear  upon  the  bill, 
that  both  parties  were  inhabitants  of  the  state  at  the  time  of 
iha  commission  of  the  adultery;  or  that  the  offence  was 
committed  within  the  state,  and  the  injured  party  an  ac- 
tual inhabitant  at  the  time  of  exhibiting  the  bill.  It  must 
also  appear,  if  the  parties  were  married  within  the  state, 
that  the  complainant  was  an  actual  resident  at  the  time  of 
the  offence,  and  of  bringing  the  suit ;  and  this  means,  that 
the  party's  domicil  was  here,  or  that  he  had  fixed  his 
residence  animo  manendi.'-    Though  the  &ct  of  adultery 


>  Mix  T.  Mix,  1  JtlaiM.  Ck.  Rdji.  304.  WiUunaoo  r.  PaiWen,  Ibid. 
389.  N.  Y.  Rrvitti  SteiuKi,  vol.  ii.  p.  144.  mc.  38.  It  wu  declucd,  ia 
Indiina,  by  law,  in  1B99 — 1B30,  tinl  the  luwi  concemiiig  diTores,  applied 
only  to  citJMni  wbo  had  mided  a  jear  within  the  ilate.  In  Ohio,  do  petj- 
tianfor  a  divorce  iaanaUuned,  unlev  tha  hoaband  oi  wife  applying  bu  been 
B  bona  fide  mideDt  in  the  atate  for  two  jaan,  and  an  actual  rendent  at 
the  time,  of  the  eonnty  where  the  application  ia  made.  In  that  cue  the 
apptiealion  it  to  be  auatained,  whether  the  marriage,  or  the  canae  of  divorce, 
oocimed  within  the  atate,  or  elaewhere.  SfaluKfo/OAfD,  1B34,  1B3T.  In 
Michigfan,  the  petitioner  in  equity  for  a  divorce  mnat  have  been  a  reaident 
of  three  yeua.  Act  of  April  4th,  1633.  So  in  North  Carolina,  in  appli- 
cation tor  a  divorce,  the  party  applying  moat  have  reaided  within  Ihe  etsto 
for  thcea  yean,  inunedialely  premding  the  filing  ol  the  petition  or  bill,  un- 
leaa  it  be  In  the  ««aa  of  a  divores  a  mmta  for  cmel  treatmenL  There  is 
this  further  check,  that  the  fact*  fonning  the  ground  of  the  complaint  in 
every  eaae  moat  have  eiiated  to  the  knowledge  of  the  parly  st  leart  ail 
nuutba  prior  to  the  aoit  1  iV.  C.  Rcvittd  Statatei,  IB37,  p.  940.  In 
Hiaaoori,  the  petitioner  for  a  divoN*  muit  have  had  a  permanent  rendence 
of  one  year,  and  the  canae  for  it  mnat  have  happened  within  the  ilBte. 
Jt.  S,  of  MiMouri,  1835,  p.  3S5.  In  Maine,  it  ii  held  not  to  be  neceuary, 
■a  a  bnadatioD  of  joriadiction  in  a  auit  for  •  divorce,  nnlcaa  made  ao  by 
positive  atalnte,  that  the  bet  of  addtery  ahoold  have  been  committed  with- 
in the  atate,  in  wboee  tribunala  a  decree  of  divorce  i*  aooght  for  that  ceoae. 
Harding  v.  Alden,  9  OrttnUaJ  'i  Rtf.  140.  The  Tarmont  itatnte  baa 
wiwly  guarded  againat  impoaition  and  aboae  of  joriadicllon  on  thi*  aabjeot 
by  deelariag  tfakt  no  div<M«e  ihall  be  decreed  for  any  canae,  if  the  partie* 
had  never  lived  in  the  etate  as  hoaband  and  wife  ;  nor  nnleaa  the  libellant 
had  reaided  in  Ihe  atate  for  one  year  next  preceding  the  auit ;  nor  if  the 
canae  acemed  oat  of  the  atate,  mileaa  the  partie*  had,  before  it  occnned, 
lived  aa  hnaband  and  wife  in  the  etate  ;  nor  nnlev  one  of  them  «n«  then 
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be  made  out,  it  does  not  follow,  as  a  matter  of  course, 
that  a  divorce  is  to  be  awarded,  for  the  remedy  by  di- 
vorce is  purely  a  civil  and  private  prosecution,  under  the 
control  and  at  the  volition  of  the  party  aggrieved,  and 
he  may  bar  himself  of  the  remedy,  in  several  ways,  by 
his  own  act  (1.)  Neither  party  can  obtain  a  divorce  for 
adultery,  if  the  other  party  recriminates,  and  can  prove 
a  correspondent  infidelity.  The  delictum,  in  that  case, 
must  be  of  the  same  kind,  and  not  an  offence  of  a  differ- 
ent character.*  The  compensatio  criminis  is  the  stan- 
dard canon  law  of  England  in  questions  of  divorce,  and 
it  is  founded  on  the  principle  that  a  man  caimot  be  per- 
mitted to  complain  of  the  breach  of  a  contract  which  he 
had  first  violated ;  and  the  same  principle,  it  is  to  be  pre- 
sumed prevails  in  the  United  States.i>  (2.)  So, 
•101  if  the  injured  'party,  subsequently  to  the  adultery, 
cohabits  with  the  other,  or  is  otherwise  reconciled 
to  the  other,  after  just  grounds  of  belief  in  the  fact,  it  is 
in  judgment  of  law,  a  remission  of  the  offence,  and  a  bar 
to  the  divorce.  This  is  a  general  principle  every  where 
pervading  this  branch  of  jurisprudence."    (3.)  By  active 


liting  in  tbe  Xata.  Revifd  Statattt  ef  romMl,  1S39,  p.  334.  So,  in 
New  Huiip*hiTg,  m  di*oic«  wm  rsToMd,  whais  the  pwtiM  at  the  time  of 
the  divorcB,  rMided  tnit  of  (he  sUle.    Clark  t.  Clark,  8  tf.  Hamp.  31. 

>  JohiuoD  V.  Jahiuoa,  4  Paigt'i  R*p.  460.  la  Bldred  t.  Eldred,  Cwr- 
ItU,  3Te,  and  Dillon  t.  DiUon,  3  lb.  B6  H  wai  held  that  the  wife  ooold  not 
■et  Dp  a  charge  of  ernnlty  in  bar  of  her  hniband'a  remedy  at  dinHva  &a 
adnlter;,  noi  will  malicioni  demtion  be  a  bar  laid  Dr.  lAihinjton  uii  tupra. 

ti  Oughtini'i  Orde  Judieiarum,  toL  L  tii.  314.  Fmler  y.  Font«r,  1 
Haggar^i  OoMul.  Rtp.  in.  Pioctor  *.  Proctor,  3  tMd.  !193.  Chamb«n 
T.  Chnmben,  1  ibid.  439.  Aalley  t.  AMiey,  I  Hogg.  Btcl  Rtp.  714. 
Beeby  t.  Beeby,  ibid.  769.  Wood  t.  Wood,  3  Paigi't  Rip.  108.  Whit- 
tiagbm  T.  Whittington,  3  Dtv.  ^  Baltit,  S4. 

•  Oughton'i  Orde,iib  iupra,BuT7u  EccL  Laa,tit.V[»iatgK,wao.  11,  1 
Ent.  Intt.  113,  114.  6  Ma—.  Rep.  147,  anon.  Wiliianum  t.  William- 
eon,  1  Jahm.  Ch.  Rtp.  499.  Condonation  ii  a  oonditiaaal  forghreneae.  and 
fimiDded  on  ■  fnll  knowledga  of  all  aataoedant  guilt.  BraniweU  t.  Btam- 
well,  3  Hogg.  EecL  Rtp.  639.  Ihid.  351.  Delllber  t.  Delliber,  9  Comi. 
Rtp.  333.  See,  alia.  Code  ffajwicon,  art.  373.  Ctgil  Codt  tf  LBxiitiama, 
•It  149.    Van  Lacvwni'a  Cam.  on  tbe  Rcman-IhUch  Lav,  p.  84,  to  lb* 
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{nocUTement,  or  passive  and  conscious  toleration  of  his 
wife's  guilty  conduct'  It  is  also  well  established,  that 
though  mere  time  is  no  bar  in  the  case  of  a  woman,!*  yet 
that  lapse  of  time,  or  a  long  tacit  acquiescence  of  the 
husband  in  his  wife's  infidelity,  even  without  cohabita- 
titHi,  but  without  any  disability  on  his  part  to  prosecute, 
will  be  deemed  equivalent  to  a  condonatio  injuria,  and 
bar  a  prosecution  for  a  divorce,  unless  the  delay  be  satis- 
factorily accounted  for.  The  husband  is  not  to  be  per- 
mitted, at  any  distance  of  time,  to  agitate  such  inquiries, 
and  especially  where  his  tacit  acquiescence  continued 
after  hia  wife  had  formed  another  matrimonial  connexion, 
and  he  slumbered,  in  uncomplaining  silence,  until  she 
became  the  mother  of  a  new  race  of  children.^     The 


umB  point  of  eondonatioD.  CoodoiiKtlDii,  or  tbe  forgiTeDsa  of  ths  offcacs, 
it  of  two  kbldii ;  1.  By  ■□  txpnm  forgiTanea  or  recoDcillalion  ;  9.  A  ta- 
cit renimoii  of  tlie  oBhnct  bj  b  relnrn  to  connabiBl  intorcouno,  8dow  *. 
Sbow,  Coiuitt  Cnvrt,  London.  1843.  CondoD&tian  ii  not  preiiimed  ai  a 
bar  M  readily  agajoil  the  wifo  a>  a^inat  the  buiband,  (or  she  has  not  tbe 
lame  control.  Condonalioa  ia  accompanied  with  an  imjriied  condition,  that 
tbe  inJDiy  tball  Dot  be  repeated;  and  a  breaobof  thecondilionieTeDthongb 
cNnmitled  OQt  of  Iba  jarMdietion  of  the  conrt,  rerivee  the  right  to  remedy 
fn  Ibe  former  injury.  Danot  *.  Dnrant,  1  Hagg.  Eeel.  Rrp.  733,  T53, 
761,  T6G,  T93.  Jolmao>  r.  Johnntn,  4  Paigt'i  Rep.  460.  Bnrr  v.  fioir, 
10  Paigt,  SO.  Condonation  ii  accompanied  with  thia  farther  condition  in 
the  En^blaw,  that  the  wibiball  be  treated  with  conjugal  Undncsa.  Da- 
rant  T.  Uonnt,  tup-  Bramwall  t.  Bnmwell,  3  Hogg.  Eeel  Rep.  695. 
Jahneon  T.  Johnaon,  14  WtndiU,  637.  A  fuilty  conniTance  on  tbe  part  of 
the  wife  to  ber  bndood'a  adultery,  ia  not  to  Ik  eatabUihed  without  grave 
and  eoaclnuve  proof.    3  Bngg.  Ecet.  Rep.  3S1. 

>  To  conatilnle  a  bar,  by  the  eccleajaiticai  law,  to  the  huiband'i  com- 
]daint  of  the  adaltety  of  the  wife,  arinng  from  hia  preaomed  conaeni,  there 

•Doonrage  licentioai  conduct  in  tbe  wife,  or  be  knowingly  acoeiaoiy  or  pri*y 
to  the  adnltcry.  Hogen  t.  Hogera,  3  Hagg.  Eeel.  Rep.  57.  Rii  v.  Six, 
Aid.  74.  Timminga  i.  Timmioga,  ibid.  76.  Loveiiag  v.  Loreting,  Hid. 
85.  Moonom  t.  Mocnaom,  ibid.  B7.  Crewe  v.  Crawe,  Md.  139, 131, 133. 
Hoot  t.  Hoar,  Hid.  137.    Gilpin  t.  Gilpin,  ibid.  150. 

k  Popkin  T.  Popkin,  1  Hagg.  EeeL  Rtp.  765,  note. 

•  WilliuMon  T.  Williamioo,  vi  npra.  Beat  t.  Bert,  3  Phillimor^t 
Rtp.\6\.  Hoitimer  7.  Moitimer,  3  i/^f .  CsMitt.  Jtcp.  S13.  Wlutting- 
ton  T.  Whittington,  3  Dn.  ^  Salt  64. 
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statute  lav  of  New- York  has  declared,  that  the  court  may 
refuse  to  deciee  a  divorce,  though  the  &ct  of  adultery  be 
established.  (1.)  If  the  offence  was  committed  by  the 
procurement  or  with  the  connivance  of  the  complainant. 
(2.)  If  it  has  been  forgiven,  and  the  fu^iveness  proved 
by  express  proof,  or  by  the  voluntary  cohabitadon  of  the 

parties  with  knowledge  of  the  fact.  (3.)  Where 
*103     the  suit  has  not  been  brought  within  five  *years 

after  the  knowledge  of  the  adultery.  (4.)  Or 
where  the  complainant  has  been  guilty  of  the  same  of- 
fence." All  these  exceptions,  except  the  positive  limita- 
tion as  to  time,  were,  as  we  have  already  seen,  settled 
and  acknowledged  principles  of  general  jurisprudence 
applicable  to  the  subject. 

The  policy  of  New- York  has  been  against  divorces 
from  the  marriage  contract,  except  for  adultery.  We 
meet  with  a  great  variety  of  practice  and  opinion  on  this 
subject,  in  this  country  and  in  Europe,  and  among  an- 
cient and  modem  nations;  but  the  stronger  authority, 
and  the  better  policy,  are  in  favour  of  the  stability  of  the 
marriage  union.  The  ancient  Athenians  allowed  divor- 
ces with  great  latitude,  but  they  were  placed  under  one 
important  check,  for  die  party  suing  for  a  divorce  was 
obhged  to  appeal  to  the  magistrate,  state  the  grounds  of 
complaint,  and  submit  to  his  judgment.  It  was  a  reg- 
ular action,  analagous  in  substance  to  a  bill  in  chancery; 
and  if  the  wife  was  the  prosecutor,  she  was  obliged  to 
appear  in  person,  and  not  by  a  proctor. <■  The  Greeks 
were  comparatively  exemplary  in  their  domestic  relations, 
but  the  graver  Romans  permitted  the  liberty  of  divorce 
to  a  most  injurious  and  shameful  degree. »  The  maxim 
of  the  civil  law  was  that  mfUrinumia  debent  eaae  libera. 


■  N.  Y.  RtviMi  StotBiM,  T«L  ii.  p.  J45,  wc  42. 

>•  PlutaTek'iLiftffAUauidei.  Pslter't  Omi  jtoMj.  996, 397-  Tay- 
loi't  Eltmtntt  of  tlie  Civil  Low,  353.  353. 

•  It  if  nndanlood  that  Solon  tl  Athem,  u  well  u  AagostM  mt  Soiik, 
made  adultery  a  pnUie  ecime,  and  triable  by  a  pnUic  pnaeentMB. 
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Either  party  might  renounce  the  marriage  union  at  plea- 
sure. It  was  termed  divortium  sine  causa  or  sine  ulla 
querela ;  and  the  principle  is  solemnly  laid  down  in  the 
Pandects,  that  bmia  gratia  nuUrimonium  dissolvitur.'- 
We  find  the  Roman  lawyers  discussing  questions  of 
pmfeitj  depending  upon  these  voluntary  divorces,  or  in 
which  TUia  divortium  a  Seio  fecit ;  Mtevia  Titio  repu- 
dium  misit.^  This  facility  of  separation  tended  to  de- 
stroy aU  mutual  confidence,  and  to  infiame  every 
trifling  dispute.  The  abuse  of  divorce  prevailed  'in  'lOS 
the  most  polished  ages  of  the  Roman  republic,  and 
it  was  unknown  in  its  early  history.  Though  the  twelve 
tables  gave  to  the  husband  the  freedom  of  divorce,  yet 
the  republic  had  existed  500  years  when  the  first  instance 
of  a  divorce  occurred."  The  Emperor  Augustus  en- 
deavoured by  law  to  put  some  restraint  upon  the  &cility 
of  divorce  ;^  but  the  check  was  overpowered  by  tbe  in- 
fluence and  corruption  of  manners.  Voluntary  divorces 
were  abolished  by  one  of  the  novels  of  Justinian,  and 
they  were  afterwards  revived  by  auother  novel  of  the 


'Dig.U.li7.Bauid6*. 

*  Dig.  94. 3. 34  uid  3(9.  Srs,  oUa,  Heineee.  Antq.  Rem.  App.  lib.  L  No. 
44  la  49,  vbor*  tb«  l«Miiitig  on  Uie  labjut  !■  Bbuuduit 

•  The  nutitntioDi  of  Romalui,  Isndiog  to  rendar  the  niBniage  anion  in- 
diwoliiUe,  wan  veiy  much  prued  by  Diosyfra*  of  Halicamattiu,  Aittii). 
Ram.  Jit.  3.  According  to  Plntuch,  Romdiu  imtitated,  that  if  the  hu- 
ba>d  abanrdoned  bia  wife  vitboot  doe  came,  he  forfeited  ana  half  of  h\» 
gaodi  la  the  wife,  and  the  other  half  ta  the  Ooddeaa  Cerea.  How  beaoti- 
ftiUj  Horace  recomiDended  tbe  TBhie  sod  cxtntinnaiice  of  the  marriage 
■nion.  milt  be  htoiiiar  to  erer;  danical  ■oholu : 

PiUeti  ttr  et  amylMM, 

Qmta  impta  ttnit  eopuU;  nee  Molie 

iKsuIno  QittrnutiiU, 

Saprtma  eitiu*  *oIect  amor  dU. 

Hb.  13  ear.  14. 
Oa  Iba  olhai  band,  tb  ^  "oman  philoaai^tan,  pMti  and  aatirista,  hebl  Bp  to 
fiHir  aoeni  and  iwSfnatioa  the  wanton  and  extreme  abnie  of  the  lihertj 
^  Araea.     Senwa  d*  Btiuf.  iii.  IG.    Maitial,  n.  7.     Ibid.  lib.  S.  Bpig. 
!«.    Janttal,  Sat.  S.  V.  SSa 
4  S»et.  ad.  Aug.  34. 
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Emperor  Justin.^  In  die  novel  lestormg  the  unlimited 
fireedom  of  diToice,  the  reasons  for  it  are  aas^ned ;  and 
while  it  vas  admitted  that  nothing  ought  to  be  held  so 
sacred  in  civil  society  as  marriage,  it  was  declared,  that 
the  hatred,  misery,  and  crimes,  whidi  often  flowed  fitwn 
indissoluhlo  connexions,  roquired,  as  a  necessary  remedy, 
the  restoration  of  the  old  law,  by  which  marriage  was 
dissolved  by  mutual  will  and  consent.  >>  This  practice  of 
divorce  is  understood  to  have  continued  in  the  Byzantine 
or  eastern  empire,  to  the  9th  or  10th  centmry,  and  until 
it  was  finally  subdued  by  the  influence  of  Christianity. 
In  modem  Europe  divorces  are  not  allowed  in  the 

Roman  Catholic  countries,  because  marriage  is 
*104    considered  a  'sacrament,  and  held  indissoluble 

during  the  life  of  the  parties.  This  was  formerly 
the  case  in  France  ;<>  and  it  was  the  general  doctrine  in 
the  Latin,  ^ough  not  so  either  in  the  Greek  or  Pro- 
testant churches-d  But  the  French  revolution,  like  a 
mighty  inundation,  swept  away  at  once  the  laws  and 
usages  of  ages ;  and,  at  one  period,  the  French  govern- 
ment seemed  to  have  declajcd  war  against  the  marriage 
contract,  and  six  thousand  divorces  are  said  to  have  ta- 
ken place,  in  the  city  of  Paris,  in  the  space  of  two  yean 


>  Diet.  i»  Dig.  Ut  DiniM,  No.  617,  618.    Wm.  117.  e.  S,  9. 

>  JVoB.  140. 

'  3  DomaL  651.  TniU  de  e  Adult,  pu  Fonnnl,  S66.  370.  TniU 
du  Cmfrst  d*  Mttrriagt,  pw  Fathier,  no.  469, 466,  467. 

t  Tho  canan  af  ths  Cooneil  i>fTt«nt,^aa<T«auiila«w(rniwim,b  1563, 
recognized  the  indiMoIu^t]'  of  the  DunJAga  tie.  The  fadlity  of  divcX- 
oae  in  FtolMtknt  Gtrmtiaj,  i>  deemed  b;  a  late  w^-biibniied  trsTeU<r, 
(RuMtFi  Toar  in  OnvMoy,)  to  be  no  leai  injuriooi  tiaa  the  abeolute  indie- 
■dobiltlj  of  that  relation  in  Calholio  cooatrin.  Id  1617,  3000  niBrnage* 
irera  dissolted  in  Pnueial  The  Praaaiii  code  of  1794,  prepared  and 
pnUiihed  under  Frederick  Wm.  III.,  {[ave  gnat  and  dangeroiu  faciUt;  to 
dn^M,  bf  eliowinE  it  fur  nany  oaoaea  Mai  to  tile  stsbilily  and  unctitj 
tf  the  ooutracL  In  Anitria  diniraea  between  Protestanta  maj  be  had,  not 
only  faiaeveialnbatantial  caniie,  botattbe  reqneatof  botbpattiee,  im  the 
gmond  of  ■ncmi{MraU<  antrtton.     TuntMC*  Auttria,  toL  iL  p.  509. 
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and  three  months.*  The  code  Napoleon  i^ards  mar- 
riage only  as  a  civil  contract,  and  allows  divorces  not 
only  for  several  reasonable  causes,  such  as  adultery,  and 
grievous  injuries,  to  be  submitted  to  a  judicial  tribunal, 
but  also  vithoat  cause,  and  founded  merely  upon  mutual 
consent,  according  to  the  usage  of  the  ancient  B^mans. 
This  consent  is  subjected  to  several  restraints,  whioh  do 
in  &ct  create  very  great  and  serious  checks  upon  the 
abuse  of  the  priTilege.>>  By  the  Dutch  lav,  there  are 
but  two  just  causes  of  divorce  a  vinculo,  viz.  adul- 
tery and  maUcious  desertion  ;<>  and,  by  the  English 
law,  a  marriage,  valid  in  its  commencement,  cannot  be 
dissolved  for  any  cause,  without  an  act  of  Parliament.^ 
This  was  not  the  case  in  England  anciently  ;>  and  until 
the  44th  Eliz.  divorces  a  vinculo  were  allowed  for 
adultery.  But  in  Foliaml^s  'ease,  44  Eliz.,  it  was  *106 
held,  in  the  star  chamber,  that  adultery  was  only 
a  cause  of  divorce  a  mensa  et  thoTof  and  the  archbishop 
of  Canterbury  said  in  that  case,  it  had  been  so  settled 
before  him,  on  appeal,  by  many  divines  and  civihans. 
In  some  of  the  United  States,^  divorces  are  reetiained. 


*  QHartcrly  JlevKiB,  No.  56,  p.  509. 

K  Codt  Napoleon,  No.  333,  275  to  397.  Toultin,  in  hia  camtnent&tiei  on 
tbs  code,  CKDoot  inthbold  his  utoDishmeot  ti  tbe  pervBnl'iQ  of  oiorDl  aen- 
limeDt  which  prsTuJed,  even  amoug  tbe  eDlightened  Bud  eialted  jiiriacoa- 
inlU  of  BDcieot  Kaioi!,  on  the  aabject  of  the  righl  of  diTorce.  Droit  Civil 
Frat)cei4t,  lom.  G.  No.  234— S98.  Siaoe  ths  reatorallon  of  Ihe  Bourboa 
djOBiIy  the  Uw  of  divorce  in  France  haa  been  changed,  and  in  181G  it  waa 
confined  to  «  judicial  Buttence  of  Beparatioo  from  bed  and  board. 

«  Vott  dt  DivoTtiU  et  Rtfvdii;  «ec.  5.  lib.  S4.  Ut.  3.  So,  b;  the  ScoU' 
law,  there  are  two  admiiribte  ciiuea  of  diToroe,  adaltory  and  wilful  deser- 
(ton  by  eitherpDily.    QtHYtPrinei^iiof  the  Law af  Scotland,  ^i\%,ASl^. 

<■  1  BlacViCom.m.  I  observe  that  in  the  sumon  of  FarliameDlinl&M, 
four  difierent  prirale  acta  of  Paitiatnent  were  passed  in  favour  of  divorces  a 
nnculo  in  individnat  ca«M,  and  allowing  the  husband  to  marry  again. 

•  Braeton,  fol.  S3. 

( JVoors'i  Rep.  GB3.  pi.  943.    3  Salt.  138. 

*Cteorgia,  JIfiwunpjn  and  Alahama.  Id  Geoigiatwoconcarriog  verdicts 
»f  special  juries  an  condneive  on  the  sutgec  t  of  dJvoioe,  whether  alwolate  or 

■Vol.  II.  10 
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even  by  coDStitutional  provisioDS,  which  require  to  erery 
valid  divorce,  the  assent  of  tvo  thirds  of  each  branch  of 
the  legislature,  founded  on  a  previous  judicial  investiga- 
tion and  decision.  The  policy  of  other  states  is  exceed- 
ingly various  oa  this  subject  In  several  of  them^  no 
divorce  is  granted,  but  by  a  special  act  of  the  legislature, 
according  to  the  English  practice ;  and  in  others, <>  the 
l^islature  itself  is  restrained  fixini  granting  them,  but  it 
may  confer  the  pover  on  the  courts  of  justice.  So  strict 
and  scrupulous  has  been  the  policy  of  South  Carolina, 
that  there  is  no  instance  in  that  state,  since  the  revolu- 
tion, of  a  divorce  of  any  kind,  either  by  the  sentence  of 
a  court  of  justice,  oi  by  act  of  the  legislatiue.^  In  all 
the  other  states,  divorces  a  vinculo  may  be  granted  by 
the  courts  of  justice  for  adultery.*     In   New- York  the 

only  llmitAd.  There  had  been  trma  1800t»  1837, 391  l^UaliTe  dnoroM. 
Prinet'i  Dig.  Sd  edit  p.  167. 

'  Vtrginia  and  South  Carolina.  Id  Vii^aia  sod  KsBtncky,  (he  lagn- 
latnret  beve  sliraTi  raferrsd  the  jndioul  iavoMigBlian  of  the  ftcti  coutitn- 
tiag  &  fTDirnd  Tor  dirarce  a  Etncula,  id  aoy  given  caae,  to  the  coarti  of  jtu- 
tice.  3  B.  Mount,  91.  In  lome  of  the  itntei  diToroei  by  ■p«dal  acta  of 
(hs  Isgislatara  wc  very  eominon.  Id  1S3G,  divorcea  a  niaetJe  weM  granted 
by  the  Iflgklalure  of  lUinoia  witbont  any  eaoaa  aimgued,  and  in  IS37  by 
that  of  MuMQri,  but  in  the  latter  ahUe  the  equity  ndfl  of  tho  circuit  conrta 
hoa  ra(pilarjuriidietion  conferred  by  atatute  over  ciMn  of  divorce.  R.  S. 
of  MutoBri,  1935,  p.  235.  In  the  atatea  generally  the  legialuorea  may  in 
their  diacration  grant  diToicea  In  extiaordiDaiy  caaea,  and  tbej  occuiOBally 
eierciae  the  power.  In  1B46  the  Gorenior  of  PettnaylvKniK,  in  hia  meange 
strongly  condemned  the  practice  of  granting  legialatire  dirorcea. 

Tht  oongi^  of  the  United  Statea,  by  as  aot  of  the  ISth  of  May,  IS3S, 
ch.  46,  annulled  aeveral  acts  paaiad  by  the  goremor  and  legialaliTS  conncil 
of  the  TirritBTy  of  Florida,  granting  diTOrcea.  Tbie  i*  an  inatance  of  a 
atrong  natioDsl   oondemnation  of  the  practice  of  granting  logialatire  di- 

t  TVnneatM,  North  CaroUna,  Arkaniat,  Michigan,  Uta-Jeriey,  Florida, 
and  Ntie-YoTk. 

«  South  Carolina  Equity  Report!,  vol.  i.    Int.  p.  54.    VoL  ii.  p.  &16. 

4  In,  Loniaiana,  by  atatute  in  1827,  a  dirarce  a  vinculo  lor  adultery  may 
be  obtained  by  jndrciat  decree.  Adama  t.  Hunt,  9  Loui.  Rep,  243.  The 
civil  code  of  Louiuana,  art.  133,  caya  tbat  the  marriage  may  be  disaolTed 
by  a  diooree  Ugatiif  obtained,  but  ii  doe*  not  define  the  causes  that  will 
authoriie  it  If  tbe  action  for  a  divorce  be  founded  on  th«  abendoument 
of  the  wife  by  the  hnaband,  proof  of  the  abandoment  Air  five  yeaia  ia  requi- 
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jurisdiction  of  the  court  a^  to  absolute  divorces,  for  causes 
subsequent  to  the  marriage,  is  confined  to  the  single  case 
of  adultery;  but  in  most  of  the  other  slates,- in  addition 


■t«,«Ddil*i>Kde«(ae  of  wiMratioD  frsmbadandboaidnndflred  twoyeui 
fcetioiulf.    HuniBii  t.  M'Lalaad,  16  LmtL  Rep.  by  Curry,  S6. 

*  Maine,  flta-HamptUrt,  JHoMociaMtt*,  Connicticut,  Vermont,  Nea- 
Jerity,  Petauyloania,  Dtlawan,  Ohio,  Indiana,  Michigan,  Keniuchf, 
lUimoit,  Mitti—ipfi,  Mitmvri,  Nortli  CanUaa,  Otergia,  Alabama,  dec 
In  1809,  wilfnl  dsaertion,  wilhoat  cuue,  for  five  y aan,  wu  made  Uie  groond 
fnadeoTMof  dmnoa  in  theiUte  of  M«iae,  but  the  divorce  wu  not  to 
bu  the  iHoa  from  inberiting;  and  if  thowifs  wu  tbe  libelluit,  ihe  wuto 
bo  entitlsd  to  her  dowei.  In  HaaachiuetiB,  by  act  of  I83B,  and  in  N«w> 
Jetiey,  b;  act  of  1890,  the  like  wilfal  deiertion  fbi  five  yean  wilhoat  con- 
•eat,  wee  made  a  gronnd  of  dirorce.  In  Kentncky  an  abaadonmsat  by 
the  wife  for  one  year  it  good  caoM  of  dlTorce  to  the  haibend.  Act  March 
3d,  JB43.  luNorlh  Caraliaa,  by  Btatate.in  1814,  the  saperiotcoutli  were 
authoriied  to  grant  diromee  in  two  caaei  only.  (1.)  For  impotency  at  tbe 
time  of  the  maniai^e,  and  continnin^.  <S.)  For  adnltwy.  Bat  tbe  act  of 
1837  (a*«  tbe  eoarta  an  anlimited  discretion  to  grant  divorcee,  either  a  vin' 
ail»,  or  ■  menta  el  Uun,  whenever  the  conrt  ihould  be  aaiiified  that  joi- 
tiee  required  iL  N.  Caralina  Rrvittd  Statutes,  1B3T,  toL  1, 339.  Thii 
TBrt  pvwer  and  diacietian  were  fonnd  by  the  lupreme  court  to  be  eioeed< 
ia^y  embairaHing  and  painfol  in  the  sxerciae,  aad  of  which  we  baTO  a 
itiikiagiiiMBnce  in  tbe  case  of  Scro^n  t.  Bcn>ggiD,3  Dev.  Rep.  540. 
Adnllery  and  fbmicatiou  between  paities  living  together  in  that  condition, 
an  indictable  ofiencei  in  North  Carolina  and  Alabeina.  1  Sevind  Stat' 
Wm  «/  JVsrlA  Canlina,  1837,  p.  303.  Lam  of  Aiabama,  p.  3-24,  OHf- 
pV$  Lato  Segitler.h.  t.  1  Itea-Hampehire Rep.  i9B.  Rteve't  DimttlU 
Relatieiie.aOi.  Bracitnridge'i  LaiBMieceUaniei,4!il.  Laae of  Vermont, 
ediL  1835,  p.  363.  Seviaed  Lam  af  lUinme,  1833.  Beavi*  v.  Reavia,  1 
Seammm'a  lU.  Sep.  34S.  Walkei*!  Mich.  Cb.  R.  S3.  By  an  act  of  4th 
December,  1833,  in  lUinoii,  the  courts  of  chancery  wore  autboiiied  in  ad- 
dition to  the  alieady  aaigned  eaneee  for  a  divorce,  npon  pleadings  and 
pnx^  to  decree  i^mrcea  a  eineslo,  "  if  they  sbould  be  satisfied  of  the  ez- 
pedieney  of  making  sash  a  decree." 

In  Indiana  and  MiMonri  divorcM  a  einenlii  am  granted  for  impoteney, 
fstmer  subsisting  manisge,  adallsry,  abandonmsnt  by  either  party  for 
two  yean,  oondemnation  for  a  felony,  barbarous  and  inhuman  treatment 
by  the  husband,  or  bis  habitual  drankeansM  for  two  years,  and  also  ■■  in 
any  other  case  where  the  coarl,  in  their  discretion,  shall  eonaidsr  it  reasou. 
abto  and  proper  that  a  divorce  shoold  be  granted."  3  Blaeif.  Ind.  Rep. 
408.  Rnieei  StatvUt  of  Indiana,  183S,  p.  343.  Jt  S.  «/  Miteeuri, 
1835,  p.  335.  In  Tenneasee,  Duder  the  act  of  1799,  a  divorce  a  nincula 
was  sDstain'd  lor  adnlt«ry  and  malieions  absence,  though  the  marriage 
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to  adultery,  intolerable  ill-usage,  or  wilful  desertion,  or  nn- 
heard-ofab8ence,orhabitualdr«nkenness,or«omeofthein, 


wu  in  anoUier  itmtB  ;  bat  the  party  salitled  mnat  be  a  citiun  of  the  itatai 
and  rasidont  for  ons  ;eu  immediately  pncedinf  the  biU.  Fickle  t.  FieUe, 
5  Yerger't  Rep.  903.  The  cowtitatlon  of  Tenneoee,  of  183S,  ennblM  tfas 
legulature  loanthoriia  the  eaarta,  bjr  lawi  of  gieoeral  and  nnifoim  opara- 
tion,  to  grant  divorcei,  tOi  canan  to  be  apeeified,  and  bj  atatnte  in  1835, 
adn!ter)r,  malieioaa  deagrtion,  or  willtal  abaenes  lor  two  yean,  nr  oonvictioB 
of  an  infamaiM  crime,  were  declared  to  be  oanaea  for  joiGcial  diToree.  5u> 
fure  Lauii  of  Ttnnenee,  1836,  p.  2ST. 

In  Neir-HanipehirB  deaertlon  by  the  hnabMid  for  three  yeara  wlthwrt 
proTirion  for  the  wifa'a  snppOTt,  or  joining  the  rsligiona  aociety  tiftiie  SliB- 
kara,  who  hold  cohabitation  nntawfol,  and  continning  in  that  tociety  fbt 
three  yean,  ii  a  aofficient  caiiae  for  a  diroree.  Dyar  t.  Dyer,  S  Nan-Bamp' 
itn-i  R-p.  371.  Clark  T.  Clark,  ID  N.  H.  Ittp.  3SB.  Uaioa  with  an  j 
rach  eect  ia  alao  groand  for  n  divorce  fn  Kentacky.  In  CoonectioDt,  dl- 
Torce  a  vincvlo  appliei  to  cam  of  adultery  and  intolenble  ertielty,  and 
habiliial  intemperance,  and  Inndnlent  contract,  and  wilftll  dtaeitloa  fin 
three  yean,  with  total  Defect  of  daty,  oraaTeo  yeuwabaenoc,  andbdngmi- 
beard  of  during  thetime.  Stalntt  Cade,  1703.  Ibid.  17B4.  IHd.  leSl.p. 
178.  StnlMl(iD/Conneclicuf,lB3e,p.l85.  Sla(iiUi>/C[nMMlt«a(,184S. 
Thia  lait  atalute  reqnirea  a  reiidence  of  three  yeara  altar  remotal  fnm  an- 
other atate  or  oatioa  before  a  petition  for  a  drrorce  can  be  allowed  imleaa  the 
oauae  of  divorce  aroee  aince  the  remorai  of  the  party  to  a  stale.  Tie  Btt> 
lota  of  1667  baa  remained  tlie  aameio  tnbrtaneadown  to  thiaday,  tbongli, 
daring  all  that  period,  the  legialatore  baa  occaaionally  paaaed  apecial  acta 
of  divorce  a  rincuto.  Daggett,  Ch.  J.,  in  Starr  v.  Peaae,  8  Conn.  Rip, 
541.  The  power  of  granliug  divorcee  in  Connecticat  ia  conferred  upim 
theaaperiorconrt,  and  ilia  deelsred  that  no  petitionor  memorial  Aalt  be 
preferrod  to  the  gcDBiBl  aaaembly,  but  in  caaea  where  no  jndicial  comt  i>, 
by  law,  competent  to  grant  relief.  Statutet  of  Comieticut,  1838,  p.  185- 
3S4.  Shaw  V.  Shaw,  7  Corni.  Rtp.  189,  on  the  queation  of  cruelty.  Di- 
vorces in  Maine,  are  placed  under  similar  regnlationa.  IE  Maine  Rtf, 
479,  app.  Thia  legielative  provision  must  now  pat  an  end  to  the  fomiet 
irregular  practice.  In  Maryland  by  act  of  lOtb  of  Manth,  1849,  the  chan- 
cellor and  the  county  court  u  coarta  of  equity  have  jariadictton  in  caM*  of 
divorce  ;  and  if  the  defendant  hai  abandoned  the  complainant  and  haa  m- 
mained  absent  ttora  the  elate  tat  five  yeara,  a  divorce  a  eineulo  may  be 
bad.  A  aabsequont  atatnte  of  10th  of  March,  184S,  boa  ahortened  the  period 
of  abandonment  to  three  years,  provided  the  abandonment  baa  eontinaed 
tlniaterraptedly  and  ia  deiltrarate  and  final,  wilhoat  any  reiaonaUo  expee- 
talioa  of  reeenciliaticn.  Bat  by  atatnte  of  9lh  March,  1844,  no  appHcatiom 
fbr  a  divorce  h  to  be  analsined,  when  the  caaae  of  the  divorce  occarred  out 
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vill  authorize  a  decree  for  a  divoice  a  vinculo,  or  firom 
bed  and  board,  under  difierent  modifications 
Tand  restrictions.  The  question  of  divorce  involves  *106 
investigations  which  are  properly  of  a  judicial  na- 
ture, and  the  jurisdiction  over  divorces  ought  to  be  con- 
fined exclusively  to  the  judicial  tribunals,  under  the  limi- 
tations to  be  prescribed  by  law.* 


»f  lit  tUti,  onlH*  the  oompUinaDt  bat  iMidcd  in  the  lUtB  fi>r  two  jean 
next  pracading  Iba  ipplication. 

In  Ok»,  the  lapreias  court  ii  aathoriied  to  ptat  a  divotoa,  if  either 
ftaij  had  a  fonnoi  hubaad  or  wife  tinn^  at  the  time  of  the  aecond  mar- 
liage,  or  whoni  either  pnrly  ii  wilfaUy  ibaent  from  the  other  tor  three 
yean;  asd  hi  earn  ofadnllary  or  impotency  at  the  time  of  the  iii«iria|[ei 
niiieaaeoraitnineenieltTtOr  nben  either  party  ii  ifflptieoned  ici  the 
pewlentiary  for  a  crime,  and  applieatioD  is  made  for  the  dii«roe  pending 
the  hnpriwrnmeot ;  SlatuU  of  Okia,  1834  ;  and  alw  in  all  caaea  of  fraa- 
dnlent  ooatiacti,  and  of  halNtaal  dninkenoeea  for  three  yean,  and  for  a 
total  and  groaa  neglect  of  doty.— Aef ,  1 834.  For  die  Rniaed  Stalutet  ef 
Mamaelauttu,  1835,  on  the  rahiect,  vidt  tupra,  p.  96.  Note  i.  In  Ver< 
■MHit  impriKMunent  in  the  itatc  prison  for  three  yean  or  more,  and  bang  oet- 
Mlly  confined,  ie  ground  for  a  diTorce.  Sevued  Statute!  of  Vermont,  1839. 
In  Hasachoaetta,  by  the  ststote  of  ITth  April,  1H38,  wilful  and  utter  d«- 
astian  hy  cither  party  from  the  other  for  fiTe  yeanconMculively,  andwilh- 
Mt  eooaanl,  ii  a  fToond  for  divorce.  This  atatuteuf  1638,  introduced  a 
great  change  in  the  law  of  divorce,  and  in  addition  to  adultery,  oonGned 
the  dirorce  arineula  to  thii  oata  of  wilful  and  otter  deaertioD,  leanng  the 
caaea  of  eitnme  cruelty,  and  gruia  and  wilful  nsglect  of  a  laitable  niun- 
tanance,  to  ba  redreased  by  a  divorce  from  bed  and  board.  Pidge  v.  Pidge, 
3  Metcalf,  357.  In  Mains,  by  statute,  1838,  a  confirmed  and  common 
drunkard  for  three  yean  may  be  divorced.  In  Psuniylvania,  impotency, 
adultery,  wUful  andmaliciooi  desertion  for  two  years,  barbarotu  treatment 
by  hnaband,  be,  an  grounds  for  a  divorce  a  oinculo  or  a  minta  tl  lAors  in 
Dm  latter  osaa.  Pndim'iDig.  368. 370.  The  statute  of  New- Hampshire, 
1839,  ch,  4S7,  anlhoriiea  divorce  ftir  incest,  bigamy,  impotency,  adultery, 
ahaeoca  fartlirBeyeanniiheardor,  eitrameomslty  in  either  party,  oi  wilful 
ahaance  at  either  party  (or  three  years. 

•  Tho  lepalalnre  of  Maine,  in  1838,  by  concarrent  reaolatian,  declared, 
that  to  diaaolve  the  marriage  contract  was  rightfully  a  judicial  and  not  a 
legisUtive  pawsr.  The  law  of  Minissippi  required  every  judicisl  decree  of 
a  divorce  a  vinetda  to  be  sauottoucd  by  a  !sw  or  resoIuliDii  of  two-thirds  of 
boUi  branches  of  the  legislature.  R.  C.  of  Minitiippi,  I SS4,  p.  330.  But 
by  the  cooMitntion  and  statute  law  of  Mississippi,  as  they  existed  in  1843, 
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It  is  very  questionable  whether  the  facility  with  which 
divorces  can  be  procured  in  some  of  the  states,  be  not 
productive  of  more  evil  than  good.  It  ia  doubtful 
whether  even  divorces  for  adultery  do  not  lead  to  much 
fraud  and  corruption."  Some  of  the  jurists  are  of  opinion 
that  the  adultery  of  the  husband  ought  not  to  be  noticed, 
or  made  subject  to  the  same  animadversion  as  that  of  the 
wife ;  because  it  is  not  evidence  of  such  entire  depravity, 
nor  equally  injuriouB  in  its  effects  upon  the  morals,  and 
good  order,  and  happiness  of  domestic  life.  Montes- 
quieu,^  Pothier,"  and  I^.  Taylor,*  all  insist,  that  the 
cases  of  husband  and  wife  ought  to  be  distinguished, 
and  that  the  violation  of  the  marriage  tow,  on  the  part 
of  the  wife,  is  the  most  mischievous,  and  the  prosecution 
ought  to  be  confined  to  the  offence  on  her  part.* 

(2.)  Of  foreign  divorcts. 

It  may  become  a  question  of  some  difficulty  with  us, 
hov  far  a  divorce  in  one  state  is  to  be  received  as  vaUd 
in  another.  The  first  inquiry  is,  how  far  has  the  legisla- 
ture of  a  state  the  right,  under  the  constitution  of 
"107  the  United  States,  to  interfere  "with  the  marriage 
contract,  and  allow  of  divorces  between  its  own 


jnrudictioD  ii  conferred  eqaall;  upon  the  chsDcarr  sod  ciltmit  oonrt  in  cimm 
of  diTOiee  and  alimony.  ShotweD  t.  Sbotwell,  I  Smtdt'i  j-  Marikairi 
Ck.  Rtp.  51. 

*  1  have  had  acca«ion  to  believe,  in  the  exarciae  at  s  jodicial  cogniiance 
otar  uumeroDB  caaea  of  divorce,  that  the  aia  of  adultsi?  vaa  aomelimea 
oommiltad  oa  the  part  of  tlie  husband,  A>r  the  very  poTpoia  of  tho  diTotce. 

t  Etpril  if»  Loix,  torn.  iii.  p.  186. 

'   Tnitt  du  Conlrat  de  Manage,  No.  516. 

4  Sltm.  ef  the  C'inl  Law,  p.  S5i.  The  aaily  aeltlera  in  Manachaaetti 
made  the  diiliDctiou,  and  niBle  adultery  waa  hald  not  to  bs  luffieieat  cann 
for  a  divorce.    Hatc\inim't  Hitt.  vol  L  p.  445. 

•  (In  IttOl  the  qneition  wai  diaciiaaed  in  the  hauae  of  lotda  whether  ■ 
parliamentary  divorce  ought  to  be  granted  on  the  application  of  the  wife 
ttgairat  the  hiuhand  wbo  had  been  (foilty  of  inceet  with  her  atator.  The 
divorce  wai  granted  by  act  a(  paitiamant,  and  eloquently  anitained  by  Lord 
Thnrlow,  and  the  precedent  baa  been  fallowed  ^ce  in  other  caaee  of  iimi- 
lar  atrocity.    Cumpieir*  Litei  of  the  Lord  diaucetlart,  ToL  T.  p.  474.) 
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citizens,  and  witbiu  ita  own  juhsdictioD.  The  question 
has  never  been  judicially  raised  and  determined  in  the 
coorts  of  the  United  States,  and  it  has  generally  been 
considered  that  the  state  goTemments  have  complete  con- 
trol and  discretion  in  the  case.  In  the  case  of  Dart- 
mouth College  y.  Woodward,*  the  point  was  inciden- 
tally alluded  to ;  and  the  chief  justice  observed,  that  the 
constitution  of  the  United  States  had  never  been  under- 
stood to  restrict  the  general  right  of  the  legislatures  of  the 
states  to  legislate  on  the  subject  of  divorces ;  and  the 
otject  of  state  laws  of  divorce  was  to  enable  some  tribu- 
nal, not  to  impair  a  marriage  contract,  but  to  liberate  one 
of  the  parties,  because  it  had  been  broken  by  the  other. 
It  would  be  in  time  to  inquire  into  the  constitutionality  of 
their  acts,  when'  the  state  legislatures  should  undertake 
to  annul  alt  marriage  contracts,  or  allow  either  party  to 
annul  it  at  the  pleasure  of  the  other.  Another  of  the 
judges  of  the  supreme  court^  spoke  to  the  same  effect. 
He  said,  that  a  general  lav,  regulating  divorces,  was  not 
necessarily  a  law  Impairing  the  obligation  of  such  a  con- 
tract. A  law,  punishing  a  breach  of  a  contract,  by  im- 
posing a  forfeiture  of  the  rights  acquired  under  it,  or 
dissolving  it,  because  the  mutual  obligations  were  no 
longer  observed,  was  not  a  law  impairing  the  obligation 
of  contracts.  But  he  was  not  prepared  to  admit  a  power 
in  the  state  legislatures  to  dissolve  a  marriage  contract 
without  any  cause  or  default,  and  against  the  wish  of  the 
parties,  and  without  a  judicial  inquiry  to  ascertain  the 
breach  of  the  contract 

Assuming,  theiefore,  that  in  ordinary  cases  the  consti- 
tutionality of  the  laws  of  divorce,  in  the  respective  states, 
is  not  to  be  questioned,"  the  embarrassing  point  is,  to  de- 
termine bow  iar  a  divorce  in  one  state,  has  a  valid  opera- 


•  Mr.  JoMic*  Slaty. 

c  In  Stmir  t.  FeaM,  8  Cmb.  Rtp.  541,  it  ww  *4)ndK«d,  Ihtt  leptUtin 
dironua  a  naewfo  tot  cuua,  wen  oMNlltMiaiu)  umI  valid, 
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tion  in  another.  There  can  he  no  doubt,  that  a. 
"108     divorce  of  the  parties  "who  were  married,  and 

regularly  domiciled,  at  the  time,  in  the  state  whose 
courts  pronounced  the  divorce,  vould  be  valid  every- 
where. The  difficulty  is,  when  the  huahand  and  wife 
were  married,  and  reside  in  a  state  when)  divorces  are 
not  permitted  at  all  by  the  policy  of  its  lav,  or  not  permit- 
ted to  the  extent  and  for  the  causes  allowed  to  operate  in 
other  states  ;  and  they,  or  one  of  them,  remove  into  an- 
other state  for  the  sole  and  express  purpose  of  procuring 
a  divorce,  and,  having  obtained  it,  return  into  their  native 
state,  and  contract  other  matrimonial  ties.  How  are  the 
courts  of  the  state  where  the  parties  had  their  home,  to 
deal  with  such  a  divorce?  When  a  divorce  was  sought 
io  such  a  case,  the  courts  in  Massachusetts  very  properly 
refused  to  sustain  a  libel  for  a  divorce,  and  sent  the  par- 
ties back  to  seek  such  relief  as  the  laws  of  their  own 
domicil  afforded.'  The  supreme  court  of  New- York 
has  refused  to  assist  a  party  who  had  thus  gone  into  an- 
other state,  and  obtained  a  divorce  on  grounds  not  admis- 
sible in  New- York,  and  procured  in  evasion  of  its  laws. 
They  would  not  sustain  an  action  for  alimony  founded 


■  Hofkia*  T.  Hopkidi,  3  JHom.  Btp.  158.  Cuter  v.  Cuter,  6  Mom.  Rep. 
363.  By  the  Mauaelauttu  RavUed  Statatt;  1835,  do  diroros  ii  to  be 
gtuleil  far  a  eaiue  ocenrtiDf  out  of  the  (tBte.DaleM  the  partiea,  before  ntch 
caoie  occDiied,  lived  together  u  htuband  and  wife  in  the  ilate  ;  nor  DnI<M 
one  of  the  partiee  at  the  time  be  living  in  the  itete.  And  if  an  inhaUtant 
of  the  itate  goe*  ant  of  it  in  order  to  obtain  a  diToree  for  a  canse  ocanrriny 
within  it,  while  the  putK*  raided  wilhia  it,  or  for  any  eania  whioh  wonld 
not  aulhori2e  s  diTorce  by  the  laws  of  Manaobneetta,  a  diTorceio  obtained 
it  of  no  force  in  the  etate.  But  iu  alt  other  cani,  a  diTorce  decreed  in 
any  other  iCate  or  countryi  according  to  the  law  of  the  place,  by  a  oourt 
bBTing  juriidrction  of  the  catiae,  and  of  the  partiea,  waald  be  valid  in 
Muucbiuetta.  This,  a*  the  revi«rs  jintly  obwrved,  ii  foanded  en  the 
rule  eslabliihed  by  Ibo  comity  of  alt  ciTilized  naltnoa.  In  Barber  v.  Root, 
10  Jtfo**.  Rep.  3S0,  the  deoiaioD  wbb  to  that  effect  A  divoroe  in  Termont, 
of  partia*  tonafide  damlwled  there,  from  a  marriage  oontraoted  in  Hawa- 
chnntta,  and  for  a  oaoM  wbioh  would  not  hare  dmolmd  tlie  s 
MBMachosetta,  wai  recogniled  aa  Talid. 
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on  such  a  div<Hce.>  Aftervaids,  iu  Borden  r.  Fitch,^ 
the  same  court  held  a  diroice  ia  another  state,  obtained 
by  the  husband  when  the  vife  resided  out  a£  ihe  state, 
and  had  no  notice  of  the  proceeding,  to  be  null  and  void ; 
because,  the  court  pronouncing  the  dlTOice  had  no  lawful 
jurisdictioa  of  the  case  when  they  had  none  over  the  ab- 
sent wife.  They  consideied  it  to  be  a  judgment  obtained 
upon  ialse  and  fraudulent  suggestions.  So,  also,  in 
Hanover  v.  7^m«r,<>  the  supreme  court  in  Massachi^etts 
held  a  divorce  in  another  state  to  be  null  and  void,  as 
faaviag  been  fiaudulently  procured  by  one  of  their 
citizena  without  a  change  of  domicil.  *There  ia  '109 
no  doubt  of  the  rule,  that  the  allegation  that  a  for- 
eign judgment  was  obtained  by  fraud  is  admissible,  and, 
if  true,  it  will  destroy  its  effect  All  judgments  rendered 
any  where  against  a  party  who  had  no  notice  of  the 
proceeding,  are  rendered  in  violation  of  the  first  princi- 
ples of  justice,  and  are  null  aud  Toid.^  .Sentences  ob- 
tained by  collusion  are  mere  nullities,  and  all  other  courts 
may  examine  into  facts  upon  which  a  judgment  has  been 
obtained  by  fraud.  Every  party  is  at  liberty  to  show  that 
another  court  was  imposed  on  by  collusion.'  The  ques- 
tion is,  whether,  if  such  a  divorce  be  procured  in  another 
state,  by  parties  submitting  to  the  jurisdiction,  and  after 
a  tail  investigation  of  the  merits  of  the  allegations  upon 
which  the  decree  was  founded,  such  a  decree  is  entitled 
to  be  received  as  valid  and  binding  upon  the  courts  of  the 
native  state  of  the  parties.  A  graver  question  cannot 
arise  under  this  tide  in  our  law. 


>  Jnekwin  t.  Jackaon,  1  Jahnt.  Sep.  434. 

k  15  Jaknt.  Rep.  ISl.    S.  P.  [n  Brsdabaw  v.  He&th,  13  WendtU,  407. 

'  14  Man.  Rep.  SSI. 

'  Faher  t.  Lane,  3  WOten,  SST.  Kilboni  t.  Woodiroilh,  5  JuiiM.  Rtp. 
37.  Thnrbn  t.  Blaokbonmv,  1  N.  H.  Rip.  342.  Aidriek  t.  Kiimsy,  4 
Cna.  Rtp.  360.  j 

•  Dnelua  at  Kiugtlmi'i  san,  Harg.  St.  TH.  vol.  zi.  p.  2G3, 1  Haggard?* 
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The  locus  delicti  may  not  be  important  in  the  juiispni- 
deace  of  the  states.  It  is  not  material  in  New- York,  pro- 
vided the  marriage  was  solemnized  there.  The  effect 
that  the  constitution  and  laws  of  the  United  States  have 
on  the  question,  has  not  been  judicially  decided ;  but  it 
is  settled,  that  a  judgment  of  the  state  court  is  to  have 
the  same  taith  and  credit  in  every  other  court  in  these 
United  States,  which  it  has  in  the  courts  of  the  state  in 
which  it  was  proooimced."  According  to  the  doctrine  of 
the  decisions  in  the  federal  courts,  it  may  be  contended, 
that  a  divorce  in  one  state,  judicially  conducted  and  de- 
clared, and  procured  under  circumstances  which 
*110  gave  the  court  full  jurisdiction  of  the  cause,  *and 
of  the  parties,  and  sufficient  to  render  the  divorce 
valid  and  binding  there,  would  be  good  and  binding  in 
every  other  state  ;  and  yet  it  is  evident,  that  the  domestic 
policy  of  one  state,  on  this  very  interesting  subject  of  di- 
vorce, may  in  this  way  be  exposed  to  be  greatly  disturbed 
by  a  different  policy  in  another  state.  It  may  be  proper 
in  this  work  to  leave  tlie  question  as  I  find  it ;  but  if  such 
a  decree  will  operate  and  conclude  the  question  in  every 
state,  we  are  at  least  relieved  from  that  alarming  and 
distressing  collision  which  exists  between  the  judicatures 
of  England  and  Scotland  on  this  subject ;  and  the  ap- 
peal must  be  made  to  the  mutual  comity,  moderation, 
and  forbearance,  of  the  legislatures  of  the  several  states, 
in  their  respective  regulations  on  the  subject  nf  divorce. 
The  twelve  judges  of  England  decided,  in  1812,  in  Lol- 
ly's case,  that  as  by  the  English  law  a  marriage  was  in- 
dissoluble, a  marriage  contracted  in  England  could  not 
be  dissolved  by  the  judicial  tribunals  of  any  other  coun- 
try, or,  in  any  way  except  by  act  of  Parliament.''    The 


•  Sm  Tcd.  i-  p.  360,  S61. 

b  1  Doio't  P.  C.  134. 136.  1  JIiiw.  ^  JZjr<»'<  Cr.  Cim;  936,  Sder'i 
sua.  Sea  alM  Coniray  t.  fi«ulef,  3  Hagf.  Rtp.  642.  Bat  ne  injr;  p. 
IIT,  n.  a.,  when  tha  cue  of  Lolly  ii  ihaken.  A  nmilar  daoMNH  to  that 
D  Lollf'a  caaa,  ia  atatad  to  hsTB  bean  made  by  Lord  Chancelloi  Bnmf  hHBi 
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party  in  that  case  was  convicted  of  bigamy  for  marrying 
again  after  a  Scotch  divorce ;  and,  consequently,  all  for- 
eign divorces  of  English  marriages  were  held  to  be  null 
and  void.  I  presume  that  such  a  decision  will  not  be 
considered  as  law  here,  as  between  the  several  states. 
But  supposing  a  marriage  here  is  dissolved  abroad,  as  in 
Scotland  or  France,  for  instance,  for  causes  not  admissi- 
ble with  tu,  how  would  such  a  divorce  affect  a  marriage 
solemnized  here  ?  A  short  examination  of  some  of  the 
coses  discussed  in  England  and  Scotland  on  this  litigious 
question,  may  be  useful  and  instructive.  The  conjlietus 
Ugum  is  the  most  perplexing  and  difQcult  title  of  any  in 
the  jurisprudence  of  public  law. 

In  Utterton  v.  Tewsk,'  the  marriage  was  in  England, 
and  the  husband  afterwards  committed  adultery, 
and  abandoned  'his  wife,  and  went  to  Scotland  111* 
and  resided  there  above  forty  days,  living  in  adul- 
tery. The  wife  sued  for  a  divorce  a  vinculo,  in  the  con- 
sistorial  court  in  Scotland,  in  1811,  and  the  court  dis- 
■missed  the  bill  on  the  ground  that  the  husband  had  not 
formed  a  real  and  permanent  domicil  in  Scotland,  so  as 


in  McCutby  v.  Da  Caiz,  wfaara  it  ww  held  tbat  an  Elugliih  muriBge  could 
not  Iw  umallcd  by  Ibe  Daniah  law.  3  Hafg.  Eccl  I^v,  fi49,  nete.  S 
JIiwwl  ^  M.  614.  Bat  in  Harding  y.  Allen,  9  OretnUaft  Rtp.  140,  it 
wu  held,  bj  tbe  Baprams  jadicial  conrt  in  Maine,  that  ■  deoree  of  dhotM 
did  not  fall  wilhia  the  rale  that  ■jndsmeBt.Tandend  afainat  one,  not  with- 
ID  tbe  alate,  nor  bound  b;  ita  iawa,  nor  amenaUa  to  Ita  jniiadidion,  waa  not 
entitled  to  endit  againat  tbe  defendant  in  another  alate ;  and  that  dimrcea 
proDODDced  aceordin^  to  llie  law  of  one  juriadictioD,  and  the  new  reiationi 
tbennpoo  Smned,  ought  to  be  recognned  in  tlie  abience  of  all  ftand,  aa 
epotatire  and  binding  ereiy  where,  •■> /or  a^rclalMl  to  lit  dutelulien  of 
tit  nuErriagt,  thongh  not  at  to  other  parts  of  the  decree,  aucb  >a  an  order 
lor  the  payment  ol  monej  by  the  hnaband.  Thi*  ii  an  important  and  TtJ- 
uble  deoiaion,  and  aettlea  the  qneation,  ao  far  aa  the  jndicial  antborily  of  a 
angle  atate  can  do  it,  againit  the  Engliah  rnle  ;  and  placea  it  npon  the 
•ame  prindplea  of  jmtiee,  good  morali,  and  policy,  wliieh  rendar  a  mar- 
riaga,  valid  by  tbe  law  of  the  place  where  it  waa  aolomoiied,  valid  erery- 

■  FergMiton'i  StferU  tf  Dteiuotn  Jo  tbe  ooniiatorial  oonrta  of  Soot> 
land,  in  aetiona  of  diToioe,  p.  33. 
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to  give  the  court  jurisdiction.  Here  was  an  English 
marriage  by  English  parties,  who  had  not  changed  their 
original  English  domicil,  and  if  they  had,  the  judges 
doubted  whether,  according  to  the  jua  gentium  the  lex 
loci  contractus  ought  not  to  be  preferred.  There  was 
great  danger  of  collusion  of  English  parties  to  obtain  a 
divorce  a  vinculo  in  Scotland,  in  opposition  to  the  Etig- 
Ush  law,  which  does  not  allow  such  divorces ;  and  if  de- 
crees might  be  obtained  in  Scotland,  which  would  be  in- 
valid in  England,  a  distressing  collision  would  arise,  and 
dangerous  questions  touching  the  legitimacy  of  children 
by  a  second  marriage,  and  the  rights  of  succession,  and 
the  criipe  of  bigamy.  But  the  decree  of  the  consistorial 
court  was  reversed  on  appeal,  and  the  cause  was  reman- 
ded to  that  court,  and  they,  accordingly,  proceeded  upon 
the  bill  for  a  divorce,  and  pronounced  a  divorce  a  vincu- 
lo for  the  adultery  chained.  Lord  Meadowbank,  in  pro- 
nouncing the  decree  of  reversal,  in  the  supreme  court  of 
review,  delivered  a  learned  and  powerful  opinion.  He 
observed,  that  the  relation  of  husband  and  wife  was  ac- 
knowledged ^ure  gentium,  and  the  right  to  redress  wron^ 
incident  to  that  relation  attached  on  all  persons  living 
within  the  territory,  though  the  marriage  was  celebrated 
elsewhere.  It  was  not  necessary  that  the  foreigners 
should  have  acquired  a  domicU  animo  remanendi ;  and 
if  the  law  refused  to  apply  its  rules  to  these  domestic  re- 
lations, recognized  by  all  civilized  nations,  Scotland  could 
not  be  deemed  a  civilized  country ;  as  thereby  it  would 
permit  a  numerous  description  of  persons  to  traverse  it, 
and  violate  with  impunity  all  the  obligations  of  domestic 
life.  If  it  assumed  jurisdiction,  and  applied,  not  its  own 
rules,  biit  the  law  of  the  foreign  country  where  the  rela- 
tion had  been  created,  the  supremacy  of  the  law 
•112  of  Scotland,  "within  its  territory,  would  be  com- 
promised, and  powers  of  foreign  courts  unknown 
to  the  law  usurped  and  exercised.  A  domicil  was  of  no 
consequence,  if  the  foreigner  was  to  be  personally  cited,  or 
his  residence  sufficiently  ascertained.    If  the  wife  who 
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I»09ecDted  vas  innocent  of  any  collusion,  it  vas  no  bar  to 
the  reinedy,  that  the  husband  came  to  Scotland  and  com- 
mitted adultery,  'with  a  calculation  that  it  would  be  de- 
tected by  the  wife,  or  that  he  came  to  Scotland  with  the 
mminal  intent  of  instigating  his  innocent  wife  to  divorce 

In  the  next  case  that  came  before  the  consistorial  court, 
in  1816,B  the  parties  married,  and  lived  in  England,  and 
the  hosband  deserted  his  wife,  committed  adultery,  and 
dtmiiciled  himself  in  Scotland.  The  jndges  did  not  con- 
cur in  their  views  of  the  subject.  Two  of  them  held, 
that  the  husband  was  sufficiently  domiciled  in  Scotland 
to  give  jurisdiction,  but  that  the  law  of  England,  which 
was  the  locus  contractus,  ought  to  govern,  upon  princi- 
ples of  comity  and  international  law,  and  not  the  lex 
domicilii.  They  were,  therefore,  of  opinion,  that  the  di- 
vorce for  the  adultery  should  be  only  a  mensa  et  thoro. 
The  o^er  two  judges  thought  that  the  domicil  was  not 
changed,  and  therefore  a  divorce  a  vinculo  could  not  be 
pronounced.  On  appeal,  the  court  of  session  remanded 
the  cause  for  the  purpose  of  inquiry  into  the  fact  of  dom- 
icil. The  consistorial  court  then  held,  that  the  real  Eng- 
lish domicil  of  the  husband  was  not  changed  by  being  a 
weekly  lodger  in  Scotland  for  eighteen  mouths,  and  that 
a  change  of  the  real  domicil  made  bona  fide  el  animo 
remanendi,  at  the  date  of  the  action,  was  necessary,  for 
die  purpose,  not,  indeed,  of  jurisdiction,  but  to  determine 
whether  the  rule  of  the  lex  loci,  upon  principles  of  inter- 
national law,  did  or  did  not  apply.  The  rule  of  judgment 
must  be  the  lex  loci,  as  there  was  no  change  of  the  real 
Xnglish  domicil,  and,  therefore,  a  divorce  a  men- 
aa  et  tkora,  and  none  other,  was  'pronounced.  •113 
Bat  on  appeal,  this  decree  was  also  reversed  by 
the  court  of  session,  and  the  court  below  ordered  to  ren- 
der a  decree  of  divorce  a  vinculo. 


•  DunUe  V.  L«*cu,  Ftrgiuton,  p.  68. 
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A  third  case  was  decided  in  1816.«  The  marriage 
was  iD  England;  but  the  parties  lived  and  cohabited 
together  in  Scotland,  for  eight  years,  and  the  adultery 
was  committed  there.  The  question  was  not  one  of 
domicil,  for  that  was  too  clear  to  be  questioned,  but  it 
was  the  general  and  broad  question,  whether  the  lex  loci 
contractus,  or  the  law  of  the  domicil,  was  to  govern  in 
pronouncing  the  divorce.  Two  of  the  judges  were  for 
following  the  law  of  the  domicil,  and  rendering  a  divorce 
a  vinculo,  and  the  other  two  were  for  the  lex  lod,  and 
granting  only  a  divorce  a  mensa.  But  the  court  of  re- 
view reversed  this  decree  also,  and  directed  the  cause  to 
proceed  upon  the  law  of  Scotland. 

In  Butler  v.  Forbes,  decided  in  1817, >>  the  marriage 
was, in  Scotland  ;  but  the  real  domicil  of  the  parties  was 
in  Ireland.  The  adultery  was  committed  in  Scotland, 
during  a  transient  visit  there.  The  consistory  court  held, 
that  the  law  of  the  real  domicil  must  prevail  over  the 
law  of  the  contract  The  locus  delicti  was  immaterial, 
but  the  law  of  the  real  domicil  was  the  govemii^  prin- 
ciple, and  they  refused  any  otlier  than  a  divorce  a  mensa. 
The  court  of  review  reversed  this  decree  also,  and  direct- 
ed a  divorce  a  vinculo. 

In  Kibbleahite  v.  Rowland,  in  1816,<  the  parties  were 
English,  and  married  and  domiciled  in  England ;  but 
the  defendant  had  committed  adultery  on  a  visit  to  Scot- 
land, and  bis  wife  sued  him  for  a  divorce.  The  consis- 
torial  court  held,  that  both  the  law  of  the  contract  and 
the  law  of  the  domicil  were  against  a  divorce  a 
'114  vinculo,  and  they  refused  it.  This  Mecree  was 
also  reversed,  and  the  tisual  divorce  a  vinculo 
directed. 

I  will  cite  but  one  more  of  these  Scotch  decisions,  in 
which  the  subject  was  discussed  in  a  masterly  maimer. 


>  Edmondttone  t.  Lockart,  Fergiuton,  p.  168. 
b  Ferguimn,  p.  309. 

>  Ibid.p.aa6. 
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The  case  of  Gordon  v,  Pye,  was  decided  Id  the  consisto- 
rial  court,  in  1816.>  The  parties  were  EDgUsh,  and 
married  in  England,  and  resided  there  during  the  whole 
period  of  cohabitation.  The  husband  deserted  his  wife, 
and  transiently  transferred  his  domicil  to  Scotland,  and 
conunitted  adultery  there.  The  court  dismissed  the  bill, 
on  the  principle  that  the  lex  loci  contractus  must  govern, 
as  the  permanent  domicil  was  still  in  Cngland,  and  a 
divorce  a  vinculo  could  not  be  obtained.  The  court  in- 
sisted, that  by  the  ju3  gentium,  courts  in  one  country 
cannot  set  aside  contracts  valid  in  another  country  where 
they  were  made.  A  temporary  residence,  raised  for  the 
purpose  of  jurisdiction,  would  be  infraudem  legis.  The 
lex  loci  is  the  sound  rule  of  decision  in  respect  to  marriage 
contracts ;  and  the  courts  of  one  country  ought  not  to  be 
converted  into  engines  for  either  eluding  the  laws  of  an- 
other, or  determining  matters  foreign  to  their  territory. 
The  far  loci  ought  to  prevail  over  the  lex  domicilii  on 
just  principles  of  international  policy,  aa  the  marriage 
contract  is  jure  geittium.  All  christian  states  favour  the 
perpettiity  of  marriage,  and  suspicion  and  alarm  watch 
every  step  to  dissolve  it,  and  the  plaintiff  was  entitled 
ex  comitate,  and  upon  principles  of  international  law,  to 
the  same  measure  of  redress  she  would  be  entitled  to  in 
England,  and  especially  when  the /e^r  fact  con^roc^tu,  and 
the  lex  domicilii,  both  concurred.  To  grant  such  divor- 
ces contrary  to  the  lex  loci,  would  be  to  invite  tbreigners 
to  come  to  Scotland  and  commit  adultery  for  the  sake  of 
the  divorce,  and  this  would  hurt  the  public  morals,  and 
pollute  a  jurisdiction  constituted  to  act  in  evident  hostil- 
ity to  the  laws  and  the  policy  of  odier  states. 

•But  the  court  of  sessions  reversed  the  decree,     'llS 
in  opposition  to  all  this  reasoning  and  doctrine ; 
and  they  insisted  that  the  relation  of  husband  and  wife, 
wherever  originally  constituted,  was  entitled  to  the  same 
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protection  and  redress  as  to  wrongs  committed  in  Scot- 
land, that  belong  of  right  to  that  relation  by  the  law  of 
Scotland.  By  marrying  in  England  the  parties  do  not 
become  bonnd  to  reside  for  ever  in  England,  or  to  treat 
one  another  in  every  other  coimtry  according  to  the  pro- 
visions of  the  law  of  England.  To  redress  the  violation 
of  the  duties  and  abuse  of  the  powers  of  the  marriage 
state,  belongs  to  the  law  of  the  country  where  the  parties 
reside,  and  to  which  they  contract  the  duties  of  obedi- 
ence, whenever  they  enter  its  territories.  There  is  noth- 
ing in  the  will  of  the  parties  that  gives  the  lex  lod  any 
particalar  force  over  the  marriage  contract,  or  that  im- 
pedes the  course  of  the  jus  publicum,  in  relation  to  it ; 
and  it  would  be  no  objection  to  a  divorce,  at  the  instance 
of  a  Roman  Catholic,  that  his  marriage  was,  as  to  him, 
a  sacrameat,  and  by  its  own  nature  indissoluble.  Other 
'  contracts  are  modified  by  the  will  of  the  parties,  and  the 
lex  loci  becomes  essential ;  but  not  so  with  matrimonial 
rights  and  duties.  Unlike  other  contracts,  marriage  can- 
not be  dissolved  by  mutual  consent ;  and  it  subsists  in 
full  force,  though  one  of  the  parties  should  be  for  ever 
rendered  incapable,  as  in  the  case  of  incurable  insanity, 
from  performing  his  part  of  the  mutual  contract.  Matri- 
monial obligations  are  juris  gentium,  and  admit  of  no 
modification  by  the  will  of  the  parties;  and  foreign 
courts  are  not  bound  to  inquire  after  that  will,  or  after 
the  municipal  law  to  which  it  may  correspond.  They 
are  bound  to  look  to  their  own  law,  and  to  hold  it  para- 
mount, especially  in  the  administration  of  that  depart- 
ment of  internal  jurisprudence,  which  operates  directly 
on  public  momls  and  domestic  manners.  The  conse- 
quences would  be  embarrassing,  and  probably  inextrica- 
ble, if  the  personal  capacities  of  individuEds,  as  of  majors 
and  minors,  the  competency  to  contract  marriages,  and 
infringe  matrimonial  obligations,  and  the  rights  of 
*116  domestic  'authority  and  service,  were  to  be  regu- 
lated by  foreign  laws  and  customs,  with  which  the 
mass  of  the  population  must  be  utterly  imacquainted. 
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The  whole  order  of  society  would  be  disjointed,  were  the 
positive  institutions  of  foreign  nations  concerning  the 
domestic  relations  admitted  to  operate  uniTersally,  and 
form  privileged  casts  living  each  under  separate  laws. 
Though  marriage,  contracted  according  to  the  lex  Zoct, 
be  valid  all  the  world  over,  yet  many  of  its  rights  and 
duties  are  regulated  and  enforced  by  public  law,  which 
is  imperative  on  all  who  are  domiciled  within  its  juris- 
diction. The  laws  of  divorce  are  considered  as  of  the 
utmost  importance  as  public  laws,  affecting  the  dearest 
iDt««st  of  society ;  and  they  are  not  to  be  relaxed  as  to 
a  person  domiciled  in  Scotland,  because  his  marriage 
was  contracted  out  of  it.  If  two  natives  of  Scotland 
were  married  in  Prance  or  Prussia,  the  marriage  would 
be  valid  in  Scotland ;  but  would  the  parties  be  entitled  to 
come  into  court  and  insist  on  a  divorce  a  vinculo,  be- 
cause their  tempers  were  not  suitable,  or  for  any  of  the 
great  variety  of  whimsical  and  absurd  grounds  for  a 
divorc*  allowed  by  the  Prussian  code  of  1795  ?  Certainly 
not ;  and  the  conclusion  was,  that  the  law  of  divorce 
mast  be  governed  by  the  law  of  Scotland,  whenever  the 
party  was  sufficiently  domiciled  there  to  enable  the  court 
to  sustain  jurisdiction  of  the  cause. 

I  have  thus  given,  for  the  benefit  of  the  student,  a 
pretty  enlarged  view  of  the  discussions  in  Scotland,  on 
this  great  question,  touching  the  power  of  divorce  in  one 
conntry  upon  marriage  iu  another.  The  same  question 
was  brought  up  on  appeal  from  Scotland,  to  the  House  of 
Lords  in  England,  in  1813,  in  the  case  of  Tovey  v.  lAnd- 
seff;*  and  Lord  Eldon  there  stated  the  decision  of  thte 
twelve  judges  to  have  been,  that  no  English  marriage 
could  be  dissolved  but  by  parliament.  The  question  in 
the  case  was,  whether  an  English  marriage  could 
be  dissolved  by  a  Scotch  court,  even  *if  the  parties  *117 
were  sufficiently  domiciled  there  to  found  a  jnris- 


■  1  Ihwi'tBaf.  117. 
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diction  of  the  case.  The  lord  chancellor  admitted  it  to 
be  a  question  of  the  highest  importance ;  and  Lead  Re- 
desdale  intimated,  that  it  could  not  be  just,  that  one  party 
should  be  able,  at  his  option,  to  dissolve  a  contract,  by  a 
law  different  &om  that  under  vhich  it  was  formed,  and 
by  which  the  other  party  understood  it  co  be  governed. 
The  case  was  remitted  back  for  review,  without  any  final 
decision  in  the  English  House  of  Lords ;  but  the  opinions 
of  Lord  Eldon  and  Lord  Redesdale  evidently  agreed  with 
the  decision  of  the  twelve  judges  at  Westminster,  and 
went  to  deny  the  competency  of  any  court  to  pronotmce 
a  decree  of  divorce  a  vinculo  of  English  marriages,  or  to 
pronounce  any  other  decree  in  the  case  than  such  as 
would  be  warranted  by  the  lex  loci  contractus.^ 


■  In  Conway  T.  Beazle;,3  Ha^.E««t.Bcj>.  639,  in  the  connlory  court 
of  Loadon,  Dr.  Loihington  coaiider«d  it  to  ba  atitl  an  QDsettled  quettion, 
whethsi  a  ficateh  divorce  of  a  marriaga  in  Eagjaod  would  be  neceaaaril;, 
and  under  all  circamMancea,  invalid  in  England,  if  ihe  panic*  were  at  tbe 
lime  aclaall;  and  6ona  fide  domiciled  in  Beotland.  But  ha  followed  the 
dedaion  in  Lelly'l  cate,  {tupra,  p.  110,}  and  held,  that  ■  Scotch  divioea  a 
viaeule  from  an  English  marriage,  between  paitiea  domiciled  in  England 
at  the  time  of  inch  marriage,  waa  nail.  Mr.  Prater,  in  hi>  Treatise  on 
tbe  ■■  Caaea  illiutntire  of  the  Conflict  between  the  Law>  of  Englgjid  and 
Scotland,  with  reiard  to  marriage,  divorce  and  lagitimac;"  (Londen, 
1835,)  ooneladea,  that  the  laws  of  England  and  Sootland  ought  to  be  aa- 
aimilated  by  enabling  the  Engllih  eooleaiaatical  conrta  to  dinolve  marriage* 
for  adultery,  and  to  diaallow  the  plea  of  recriminatjon  a*  a  bar  to  the  auit, 
and  not  to  permit  desertion  to  be  a  caoae  of  divorce  in  Scotland.  He  fur- 
ther propoeee  to  abotlah  the  taw  of  legilimatian  in  Scotland.  The  condn* 
(ion  on  this  Tezed  subject  to  which  Mr.  Bvrgt  arrivea,  after  an  able  eon- 
aderation  of  the  queetion  in  hie  Csmnuiitartu  en  CoIoniaJ  mi  Foraign 
Lav,  vol.  i.  680 — 691,  is,  that  the  2ez  loci  canfrMfua  ought  to  beinniked, 
wboD  the  queition  ia  whether  a.  aiarriage  waa  in  the  Enl  instance  valid  in 
law,  and  tliat  the  appropriate  law  by  which  the  dissolubility  of  tha  marriage 
i«  to  be  determioed,  ought  to  be  that  of  the  actual  domicil. 

This  great  question  has  at  last  been  settled  in  the  Engliab  Honaa  vi 
Lords  in  conrormily  with  the  principle  of  the  Scotch  decisions.  In  Wu- 
render  v.  Warrender,  3  Shaw  ^  JFLeatt,  18!).  9  Bligk.  89,  decided  m 
the  court  of  aeiaion  in  Scotland,  the  haibud  was  a  native  of  Scotland 
where  he  conliuued  to  retain  his  domicil.  He  married  in  England  an  Ea- 
lith  womaD,  and  for  adoltery  committed  by  the  wife  in  France,  he  sDod  in 
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Upon  the  principles  of  the  EngUsh  lav,  a  marriage 
coatiacted  in .  New-York  cannot  be  dissolved,  except  foi 
adultery,  by  any  foreign  tribunal  out  of  the  United  States ; 
because  the  lex  loci  contractus  ought  to  govern ;  and  if  a 
divorce  by  a  judicial  proceeding  in  one  of  these  United 


tb*  Seoldi  eamt  tat  ■  dlTMce,  and  tlM  eowt  bold  that  thay  hid  JDiisdic- 
tion  oTei  tha  oom  nnd  diaKlved  ths  mamags,  uid  the  dedlioa  tru  tffim- 
sd  oa  ippaal  lo  the  Hooaa  of  Lordi  in  1837.  Lord  Chuieellor  Braugham, 
in  hii  ofnnian  deliTered  in  the  Hoaie  of  Lorda  in  that  cue,  obieTved  that 
LaUjfi  can  only  settled  that  mn  Engtieh  marringo  conld  not  be  diaolred 
for  Englith  purpottt,  by  any  proceediDg  in  a  foreign  jnriadiotion,  and  that 
the  ditarced  paity  wonid  Mill  be  entitled  to  the  fights  and  iobjeot  lo  the 
diiabtlitiee  of  a  mairied  penon  in  England  Bat  be  held  that  J^Uy**  cofi 
WBB  not  founded  on  eoond  piinciplae,  and  that  there  wai  an  itreeaDCilBble 
inaoiMiBteiicy  in  the  propoaition  that  the  Scotch  law  wm  all  powerfnl  to 
moke  a  valid  mairiage  and  nttetty  incompetent  to  dinolve  it,  and  that  if 
the  Morta  ooutd  reoogniie  the  foreign  law  aa  to  the  creation,  they  onght 
equally  aa  to  the  reactadon  of  the  contract  of  marnage.  The  decirion  of  the 
loida  in  tUa  eoM  Maentially  ovamiled  Lally'i  eatc,  and  settled  that  Scotch 
eoDtta  have  JDriadietion  in  divorce,  when  the  domicil  hat  bean  aeqaired. 
witbont  hanng  regard  to  the  native  oonntry  of  the  partiea,  or  of  Iheii  niai- 
riage.  The  deciaion,  and  the  order  for  a  le-argnment  in  the  coae  of  Bjrl- 
whiatte  v-  Tardill,  infra,  p.  909.  n.  d.  have  gone  far  to  dtaembanaaa  the 
coUiaon  between  English  and  foreign  law  fh>m  aome  of  its  moat  distresaiog 

Id  Doiaey  v.  Doney,  T  Wafli,  349,  it  waa  held  by  the  >npreme  conlt  of 
P«naaylvania,  that  the  law  of  the  aclnal  domidl  of  the  party  at  the  time 
of  comminiDg  the  injury,  was  the  mle  in  caaes  of  divorce  for  every  thiuK 
but  the  original  obligation  al  marriage ;  and  that,  elihougb  the  originHl  do- 
mjcil  andmoiriagsof  tbeportieewere  in  Pennaylvania,  the  couit  bad  no 
jnriadietion  of  n  caoie  of  divorce  alleged  to  have  been  cooimitted  in  Ohio 
by  the  boaband,  while  hia  domicil  waa  in  the  state  of  Ohio.  Ch.  J.  Gib- 
BOB  bciafly  bat  roreibty  anetained  tba  principle  of  the  decision.  So,  in  Ken- 
tn^y,  it  ia  held  that  no  state  or  nation  hw  power  to  diMolve  the  marriage 
contract  between  citizeoa  of  any  other  alate  or  nation  not  resident  or  dami< 
ciled  within  its  limila,  fbr  no  nation  conld  pmerve  its  social  order,  if  any 
other  Ibreign  state  coutd,  wilbotit  it«  conaent.  diBolve  or  diilnrb  that  moat 
important  domeatic  inatitntion  oF  marriage.  The  principle  that  no  fbreign 
power  can  control  the  marriage  contraota  of  fbreignera  not  domiciled  with- 
in ila  jorisdictioflal  limits,  was  clearly  illoatrated  in  the  opinion  of  Ch.  J. 
Bobwtson,  and  it  rests  npon  the  sonndest  bans  of  policy  and  sovereignty, 
and  a  decree  of  divorce  was  held  to  be  void  agnioat  a  husband  who  was 
never  domiciled  In  the  state.    Magnire  v,  Magnire,  7  Dana'*  Rep.  181. 
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Slates,  be  entitled  to  a  different  coDslderalioD  in  others, 
it  is  owing  to  the  force  which  the  national  compact,  and 
the  laws  made  in  pursuance  of  it,  give  to  the  records 
and  jadicial  proceedings  of  other  states.  I^  however,  a 
marriage  in  New- York  should  be  dissolved,  not  by  a  reg- 
ular judicial  sentence,  but  by  an  act  of  the  legislature  in 
another  state,  passed  specially  for  the  purpose,  and  for  such 
a  cause  not  admissible  here,  would  such  a  divorce  be  re- 
ceived here  as  binding?  A  statute,  though  not  in  the 
nature  of  a  judicial  proceeding,  is,  however,  a  record  of 
the  highest  nature ;  and  in  some  of  the  states,  all  theh 
divorces  are  by  special  statutes.  But  if  a  statute,  though 
a  matter  of  record,  was  to  have  the  same  effect  in  one 
'  state  as  in  another,  then  one  state  would  be  dictating  laws 
for  another,  and  a  fearful  collision  of  jurisdiction  would 
instantly  follow.  That  construction  is  utterly  inadmis- 
sible. While  it  is  conceded  to  be  a  principle  of  public 
law,  requisite  for  the  safe  intercourse  and  commerce 
*118  of  mankind,  that  acts  valid  *by  the  law  of  the 
place  where  they  arise,  are  valid  everywhere,  it  is, 
at  the  same  time,  to  be  understood  that  this  principle 
relates  only  to  civil  acts  founded  on  the  voUtion  of  the 
parties,  and  not  to  such  as  proceed  from  the  sovereign 
power.  The  force  of  tlie  latter  cannot  be  permitted  to 
operate  beyond  the  limits  of  the  territory,  without  affect- 
ing the  necessary  independence  of  nations.  And,  in  the 
present  case,  it  Is  to  be  observed,  that  the  act  of  congress 
of  the  26th  of  May,  1790,  ch.  11,  prescribing  the  mode 
of  authenticating  records,  only  declares  the  faith  and  cre- 
dit to  be  given  to  the  records  and  judicial  proceedings  of 
the  courts  in  the  several  states ;  and  the  supplementary  act 
of  the  27th  of  March,  1804,  ch.  56,  relates  only  to  office 
books  kept  in  the  public  offices,  and  has  no  bearing  on 
this  point  But  i^  instead  of  a  divorce  by  statute  ex- 
directo,  the  act  should  refer  a  special  case  lo  a  court  of 
justice,  with  directions  to  inquire  into  the  fact,  and  to 
grant  a  divorce,  or  withhold  it,  as  the  case  might  require, 
would  that  be  a  judicial  proceeding,  to  which  full  e^t 
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ought  to  be  given?  A  number  of  embarrassing  questions 
of  this  kind  may  be  raised  on  this  subject  of  interfering 
jurisdictions,  and  some  of  them  may,  probably,  hereafter 
ez«^nse  the  talents,  and  require  the  application  of  the 
utmost  discretion  and  wisdom  of  the  courts  of  justice. 
I  have  done  as  much  as  becomes  the  duty  which  I  have 
assumed,  in  bringing  into  view  the  most  material  deci- 
acoa  which  have  taken  place,  And  stating  the  [wmciples 
which  have  been  judicially  recognized.* 

(3)  Effect  of  foreign  judgments  and  suits, 

1.  Foreign  judgments. 

In  cases  not  governed  by  the  constitution  and  laws  of 
the  United  States,  the  doctrine  of  the  English  law  gener- 
ally, and  with  some  few  exceptions,  is  the  law  of  this 
country,  as  to  the  force  and  effect  to  be  given  to  foreign 
judgm^its.  I  shall,  probably,  take  occasion,  in  snbse- 
quent  parta,  of  these  lectures,  to  cousider  the  effect  to  be 
given  here  to  foreign  contiacts,  fore^n  assignments,  for- 
eign official  acts,  and  other  various  transactions  in 
the  course  of  business,  as  the  subjects  to  which 'they  *119 
can  be  applied  may  render  easy  and  pertinent  the 
considemti<Hi  of  this  branch  of  municipal  and  general 
jurisprudence.  At  present  it  will  be  sufficient  to  show,  in 
connexion  with  this  inquiry,  that  the  English  law  is  ex- 
ceedingly, if  not  peculiarly  Uberal,iathe  respect  which  it 
pays  to  foreign  judgments,  in  all  otiier  cases,  except  the 
case  of  a  foreign  divorce  of  an  English  marriage.  As 
early  as  the  reign  of  Charles  II.,  Lord  Chancellor  Notting- 


•  In  Tolen  v.  Tolen,  9  Blaekf.  Ind.  Rep.  407,  a  divnce  a  nneuin  for 
adaltarf  wu  nuttioad  in  Indiuio,  though  the  putiei  wen  muried  in 
uMtbar  state,  wfaare  they  nmded,  and  the  oame  of  divorce  aroae  there, 
and  the  deTeodant  continued  to  naide  there,  and  had  comtructire  notice 
only  of  the  aait  at  hia  wife  for  a  divorce  by  publication ;  bnt  ahe  had  fbr 
nme  jean  been  a  iona  jtil«  dtiien  of  Indiana,  and  ocqniied  a  domioil 
■■!'■■  wiaMndi.  The  deciaion  wat  faanded  upon  tlie  anthoritj'  of  the  ita- 
tnte  oT  1831,  which  allowed  auiti  for  a  divoice  for  jnit  came  to  all  psraooa 
wbo  had  reeided  in  tb«  itate  oob  year,  and  ai  ayainat  non>Taijdaiit*i  on 
living  oomtmotire  uetioe  bj  pabiiaation. 
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ham  maintained,  in  the  House  of  Lords,  in  Cottinffion'a 
case*  that  a  foreign  decree  of  divorce,  in  the  case  of  a 
foreign  marriage,  was  conclusive,  and  could  not  be  open- 
ed, or  the  merits  re-examined.  It  was  against  the  lav  of 
nations,  he  observed,  not  to  give  credit  to  the  judgments 
and  sentences  of  foreign  countries,  till  they  be  reversed  by 
the  la.w,  and  according  to  the  forms  of  those  countries 
wherein  they  were  given.  He  referred  to  Wiei^a  case,  6 
Jas.  !.,*>  wherein  a  judgment  in  debt  having  been  rendered 
in  Holland  against  an  BngUshman,  he  fled  from  execution 
to  England,  and  the  judgment  being  certified,  the  defend- 
ant was  imprisoned  in  the  admiralty  for  the  debt,  and  the  K. 
B.,  upon  habeas  corpus,  held  the  imprisonment  to  be  law- 
ful, and  that  "  it  was  by  the  law  of  nations  that  the  jus- 
tice of  one  nation  should  be  aiding  to  the  justice  of  an- 
other nation,  and  the  one  to  execute  the  judgments  of  the 
other."  It  has  become  a  settled  principle  in  the  English 
courts,  that  where  a  debt  has  been  recovered  of  a  debtor, 
under  the  process  of  foreign  attachment,  fairly  and  not 
coUusively,  the  recovery  is  a  protection  to  the  garnishee 
against  his  original  creditor,  and  he  may  plead  it  in  bar.' 
A  distinction  has  been  taken  since  the  time  of 
'120  Lord  Nottingham,  between  a  suit 'brought  to  en- 
force a  foreign  judgment,  and  a  plea  of  a  foreign 


•  Nota  t«  3  Sieant  Rep.  S4S,  Iniin  Lord  Nottingfaam'i  MSS. 

URolAbr.  530,  pi.  IS. 

'  CheialiiT  t.  Lyoch,  Doug.  Rtp.  17D.  Clare  v.  Hilli,  Coeke'i  B.  L. 
343.  AllsD  T.  Dandu,  3  Ttrm  Rep.  135.  M'Daniel  t.  IInghM,  3  Eatt, 
3GT.  Hnzham  i.  Smith,  3  Campb.  N.  P.  Rip.  19.  Embrae  &.  Collin*  r. 
Huin&,  5  JnAnj,  Rep.  101.  Holme*  t.  Ronuen,  4  Johat.  Ch,  Rep.Atfi. 
Wbara  pncoediDgi  are  in  rem,  atl  penons  who  could  hare  uMrted  a  right 
to  Ihfl  property  became  paitie*  hj  the  monitiou,  aod  all  jadf^eati  founded 
upoa  nich  proceediog*,  whether  Ihey  regard  real  er  perHoal  property,  being 
within  the  JDriadiclion  of  the  conn,  are  held  valid  and  tunding,  aa  being  r« 
judicata  in  eTery  other  coantcj,  in  reepect  to  all  matters  of  right  and  titlei 
tranifer  and  di^Mxilian  of  tha  property.  Rok  t.  Himely,  4  Craneh,  341. 
7  Ibid.  439.  S.  P.  Grant  v.  nPLachlin,  4  Jokni.  Rep.  34.  Cans  Fkili- 
piea,  part  3,  ten,  22,  cited  and  proved  on  trial  aa  containing  the  same  and 
the  trae  Spaniih  lav  on  the  point.  3  Bitme^»  Rep.  330,  note.  Baudac'i 
Syndict  t.  Nicholrcn,  4  MilUr't  Lcuit.  Rtf.  81. 
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judgment  ia  b&r  of  a  fresh  suit  for  the  same  cause.  No 
sovereign  is  obliged  to  execute,  "orithin  his  dominion,  a 
sentence  rendered  out  of  it ;  and  if  execution  be  sought 
by  a  suit  upon  the  judgment,  or  otherwise,  he  ia  at  Uber 
ty,  in  his  courts  of  justice,  to  examine  into  the  merits  of 
such  judgment ;  for  the  effect  to  be  given  to  foreign  judg- 
ments is  altogether  a  matter  of  comity,  in  cases  where  it 
is  not  regulated  by  treaty.  In  the  former  case  of  a  suit 
to  enforce  a  foreign  judgment,  the  rule  is,  that  the  foreign 
ju^ment  is  to  be  received,  in  the  Gist  instance,  as  prima 
fade  evidence  of  the  debt,  and  it  lies  on  the  defendant  to 
impeach  the  justice  of  it,  or  to  show  that  it  was  irregular- 
ly and  unduly  obtained.  This  was  the  principle  declared 
and  settled  by  the  House  of  Lords,  in  1771,  in  the  case  of 
Sinclair  v.  Fraser,  upon  an  appeal  from  the  court  of 
1  in  Scotland.'    But  if  the  foreign  judgment  has 


•  Cited  in  tb«  eua  of  Um  DntobM  of  KiogMon,  11  State  Tr.bj  Harg. 
999 ;  mod  aZio  in  Walkei  y.  Wittar,  Doug.  S^  1  ;  and  in  G^bnuth  v. 
NeriUe,  ibid.  5,  nota.  8m  alio  Itfrd  Eenyao'i  opinioD  io  thii  lattsr  oua, 
5  Eat.  475,  MCa ;  and  alM)  Lnd  Manifield'i  opinion  in  WoJkar  t.  Wii- 
l<r,  and  the  opiDion  sf  BoUar,  J.,  in  Galbtaith  t.  Neville,  aad  the  opinion, 
al iMdCb. 3.  Bjn,iaVbmjmy.Hvaitia,!lH.BlKkt.Rtp. 410.  HiU  t. 
Odbar,  11  Bait,  13^  Bat  in  Majtin  ■?.  NicoUi,  3  Siman'i  Rtp.  458,  tbe 
TO>a  ebamiallor  hai  nndsitakan  to  controTait  tba  doctiina  in  Sineltir  t. 
I>HH,  and  ba  hald  that  a  tbreign  jadpnenl  ooold  not  be  qneaticmed,  not 
utMlj  wban  it  oamaa  is  Mllatanllj  <ir  b;  way  of  dehnea,  but  In  a  anit 
braafhl  diraetlj  upon  it  to  enlbroa  iL  It  ia  raqniaite,  howevet,  in  order 
to  iMoyniM  and  give  *fleot  b  any  way  to  a  tbnign  judgmenl,  that  the  court 
friiiehpNttMUMod  it  wo*  etHiipetoiit  to  the  eaie,  and  bad  dne  and  lavftd 
JDiiadiefioii  ovet  tbe  eaue  and  tbe  pattjaa,  and  ih«t  thwre  hod  been  ngnlar 
jadicial  pteoaa^nga ;  and  thia  ia  tli«  eaae  wbetber  the  ptoeeadiog  which 
lad  to  tha  judgment  ba  ia  rem  oi  in  ptmnam.  Stwjet  t.  The  Maine  F. 
a:^  BL  laa.  Co.,  IS  Man.  Rtp.  391.  8radtrt*t  r.  Ktptunt  Int.  Co.,  U. 
8.C.  C.  Bartoa,  Oetobor,  1839,  3  Stmuar,  600.  8l«ry'i  Com.  an  tit 
CmifUt  of  Ltmt,  p.  493,  493,  494.  Saa  aln  *Kpra,  vol.  i.  p.  361.  n.  h. 
The  pnaent  inclination  of  the  En^itti  oooRa  ia  in  eonfbnnity  with  the 
opinioa  of  tha  Tice-chanceUor.  Lord  BlltnbaroDgfa,  in  Tuleton  v.  Tarla- 
tiHi.4MaaJa^  Sila.  91.  Goinneai  v.  Carwall,  1  B.  <].  Aiclph.  Rtp. 
458.  Bwiaetr.  M'Caitby.a  Aid.  951.  Baa  alto  Sfartic  or  fuufenee, 
ToL  L  p.  90S.  Tha  argnnMnla  and  anthoritica  lar  and  againat  the  latter 
doctrine  of  tba  Engli«h  eonrta,  that  a  foreign  judgment  regnlMly  ofatainad 


iiyGoo^lc 


1^  OF  THE  BIGHTO  OF  PERSONS.  [FmL  IT. 

been  pronouDced  by  a  court  possessed  of  competeDt  juiis- 
diction  over  the  cause  and  the  parties,  and  carried  into 
effect,  and  the  losing  parties  institutes  3  new  suit  upon 
the  same  matter,  the  plea  of  the  former  judgment  consti- 
tutes an  absolute  bar,  provided  the  subject,  and  the  par- 
ties, and  grounds  of  the  judgment,  be  the  same.    It  is  a  - 


ia  coDclnuTe  tx  eomilatt  gtntium,  u  well  wbere  it  is  WKighl  to  ba  enfivced 
ai  when  it  if  interpiMtd  by  wa;  of  pl«t,  are  foUf  tod  Mj  itoted  and  md- 
ndered  in  Saatbgate  v.  Montgomeiie,  in  the  Seotch  coart  at  Edinbnr^  in 
1835.  The  lord  etditiarr  (JeSrey)  decided  that  roreigD  jodpneDt*  were 
odIj  prima  faeit  evidenee  of  the  claim,  and  tbe  dwoDnioiM  alluded  to  ware 
on  appeal  from  that  daeiakm.  It  would  Mem  ftom  the  caae  of  Smith  v. 
fficolk,  5  Bingham,  N.  C.  308,  that  the  Eogliih  coiuti  are  retanung  to 
the  old  doctrine  of  Manafisld,  Eyre  and  Kenyon,  that  in  anompwt  on  a 
foreign  judj^ent,  the  judgment  is  only  prima  faeu  evidence  of  the  debt. 
In  Houldltch  T.  Donegal,  (8  BItfA.  30),)  theienult  of  tbe  judgment  of  the 
bouM  of  lord*  waa,  that  there  were  casaa  in  which  it  waa  competent  for  tbe  __ 
court  to  look  into  the  gmund  and  reaoona  of  Lbe  foisign  jndgment,  and  aat- 
iefy  iteelf  ee  to  tbe  law  of  tbe  country.  And  in  KntPT'T.  Sapte,  (1  Cmr- 
ttU,  691,]  in  tbe  prerogitiTe  court  of  Canterbury,  Sir  Herbert  'Jeuner  ad-  ' 
mitted  that  under  oertain  eiicnnutaucai,  ai  where  there  waa  a  qneation  at 
to  juriadiction,  or  whether  the  party  wm  cited  aoeording  to  law,  and  for 
■ome  other  purpoae,  a  foreign  decree  might  be  examined,  bnt  that  it  ooold 
not  be  opened,  in  order  to  examine  by  jour  own  lighti  and  knowledge, 
whether  a  foreign  jndgmant  va*  pronvnoced  on  good  gnund  or  not.  See 
alM>  un  tbia  aobject,  Bradtreet  t.  Ntpiuiu  la*.  Co.,  U.  S.  C.  C,  Boiton, 
October,  1839,  3  Sumner,  600.  The  Lav  Rtporter  for  Jeanary,  lB4ft. 
Price  T.  Dewhuret,  8  Simmu,  ST9.  Bfr.  Jmtiee  Story  reaMuu  strongly  in 
fa*out  at  the  latter  doctrine  of  tha  abwlnte  concluiiTenen  of  foreign  judg- 
meali ;  (Cum.  on  tit  Cgtffiiei  of  Law;  p.  506,  507,)  and  that  i*  cettalnly 
the  more  convenient  and  the  aaftoit  rule,  and  the  moat  conairtent  with  aouud 
principle,  except  hi  carca  in  which  the  court  which  pronounced  the  judg- 
ment, has  not  dae  jnriadiction  of  the  caae,  or  of  the  defendant,  or  the  pro- 
ceeding wai  in  fraud,  or  fonndad  in  palpable  miatake  or  irregularity,  or  bul 
by  the  law  of  tb«  ni  judieatm ;  and  in  all  «u^  caaea  the  juitioa  of  tbe 
judgment  ought  to  be  impaaebeil.  Not  only  Vattel,  but  Hubema  and  other 
ciriliana  cited  by  Henry  on  Fntigii  Late,  maintain  the  entire  vahditj  of 
foreign  jodgmeuta  in  every  other  country.  Vattel,  h.  2.  oh.  7.  aec  84,  86. 
/fHiaraa  de  Canfiietu  Legvm,  lib.  1,  til.  3,  aec.  3,  6.  Hemy  on  Foreign 
ZrfW,  74,  75,  76.  In  Boston  India  R.  Factory  v.  Holt,  14  Vtrmmt  R.  99, 
it  was  held  that  aaaompait  was  not  the  proper  actios  on  a  jadgmont  of  an- 
other state,  but  it  should  be  debt  on  the  recwd  of  the  jndgment.  See  m-  ' 
pra,  vd.  L  p.  S60. 
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Tas  judicata,  which  is  received  as  evidence  of  truth ;  and 
the  exceptio  rex  judicata,  as  the  plea  is  termed  in  the 
civil  law,  is  final  and  conclusive.*  This  is  a  principle 
of  general  jurisprudence,  founded  on  public  convenience, 
and  sanctioned  by  the  usage  and  curtesy  of  nations.  <> 
The  rule  of  the  English  law  has  been  "very  gen-  •121 
etally  recognized  in  the  courts  of  justice  in  this 
country,  in  cases  not  a^cted  by  the  constitution  and 
law  of  the  United  States.*  There  is  one  exception  in  the 
jurisprudence  of  some  of  the  states  as  to  the  force  and 
effect  of  foreign  sentences  in  the  prize  courts  of  admiralty, 
bearing  upon  neutral  rights.  While  those  sentences  are 
regarded  in  the  courts  of  the  United  States  as  binding 
and  conclusive  upon  the  same  questions,^  there  has  been 
some  difference  of  opinion,  and  some  collisions  on  this 
point,  in  the  decisions  in  the  state  courts."    The  weight 


■  Hugfaa  T.  CcriMlint,  Raym.  4T3,  S.  C.  3  SliMrer,  933.  Barrow*  t. 
Jeniiia,  Sir.  733.  Hunilton  t.  The  Dutch  Eut  lodia  Compui;,  8  Bra. 
C.  P.  1>7  Tsmlrat,  p.  364.  Lothiu  i.  Hendanon,  3  But.  4-  PuIL  499. 
GnthBin  t.  Muwell,  3  Don.  Par.  Can;  314.  Lord  Ch.  J.  Ejrs,  in  Phil- 
ipa  T.  HanUi,  S  if.  Blatkt.  Rep.  410.  Tulslon  v.  Tailaton,  4  Mania  ^ 
S*J«.  Sa  Thampwin  r.  Tolnue,  3  Pettr^  U.  8.  Rtp.  157.  I^bume  t. 
Mmmm,  13  Lraif.  Rtp.  437. 

k  FaM«l,h.3.«b.7,Mic84,By  Marttn^  Sammaiy  ef  tie  Lav  i^f  Na- 
timu,  k  3.  eb.  8.  ibc.  90.  Erdb*.  Inrt.  s/  SnU.  Laa,  toI.  3.  p.  735. 
KmWa  Pt.  af  Equiti/,  voL  ii.  p.  36G,  or,  b.  3,  ch.  8,  mc  6.  NoM  to  to). 
L  p  6,  of  Mcn'i  ecBt.  of  Lgid  Slair'i  InMitottona.  A  jndgPMmt  wbilo  il 
■(•iidi,  canncit  be  impaudiad  by  tbe  putiM  or  privlce  to  tho  record.  In  ■ 
collitarvl  aetioB  01  in  another  coDiL  Thii  it  a  gsoetal  ptinoiple.  Do  Modi' 
sa  T.  Grare,  Q.  B.  Feb.  1846.  N.  Y.  Legal  metner  for  Angnet,  1846. 

•  Hilcheack  Jt  Fltcb  t.  Aikin,  1  Coiiuf'  Rep.  460.  Goii  t.  Low,  1 
JOiu.  Ca*.  393.  Taylor  t.  Biyden,  8  John*.  Rep.  17B.  Aldrieh  t.  Kin- 
ney, 4  Cran.  Rep.  380.  Bivel  t.  Brittga,  9  Mow.  Rep.  463.  Waihington, 
J.,  4  Gnuie*,  443.  Taylar  t.  Phelpe,  t  Home  ^  OiU,  493.  Barney  v. 
Patlamoa,  6  Hmr.  ^  JthoM.  183.  Slory'*  Com.  m  the  CvnjUct  of  Lawi, 
508,  Bad  tbe  nnmenoi  caaei  there  eolloeCod.  A  Jodfcient  on  a  trvolee 
pncen  Ln  one  state,  will  prateet  the  tnatee  in  a  nit  in  another  itate  tor 
the  aama  debL     Oeaan  Ina.  Co.  v.  Portemeoth  R.  R.  Co.,  3  Mettay,  430. 

1  Crondaon  t.  Laenard,  4  CrancA,  434.  Reae  t.  Himely,  iM.  341. 
Hadwa  r.  Gneetier,  JM.  381.  Bradetieet  t.  The  Neptnne  In*.  Ca,3 
Smaatt'e  Rep.  GOO. 

•  "Hiey  were  dodared  t< 
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of  judicial  authority  appears,  however,  to  be  decidedly  in 
favour  of  the  binding  force  and  universal  application  of  the 
doctrine  of  the  English  law.* 


npon  the  qoMtiaa  of  neatral  propntj,  in  k  lubieqnant  nit  npon  tha  policy 
of  ioiunaos,  by  the  coartt  of  law  ia  New-Tatk.  Ltkltowi  t.  Dole,  1 
Joknt.  Cat.  16.  VandealieaTel  t.  Utiea  Iiuaruiee  Compoiiy,  3  lUd.  137. 
Bnt  tha  doctrine  in  IhoM  cans  wn  rsToned  in  the  court  of  anora.  9  lb. 
451.  They  wore  declored  to  be  conclnaiTe,  by  lbs  Bapmna  conit  of  Peim- 
■ylranui,  in  1  Bimuy'i  Rtp,  299,  note ;  bat  the  legiilBtnre  of  that  otate, 
by  an  act  paned  in  March,  1B09,  declared,  that  tbey  ahcnild  not  ba  held 
concloare.  The;  were  held  to  be  binding  in  South  Carohna,  9  Bay,  949 ; 
in  CoDDeetieot,  J  Day,  143;  in  Haa(achuMU«,6Jlfau.Bep.  977,  in  Mary- 
land, Qray  T.  Swan,  1  Harr.  ^  Joint.  149 ;  bat  an  act  of  the  lagialatnre 
of  Maryland,  in  1B13,  ch.  1S4,  reducsd  the  ■onteaeea  of  condsnuiatioa  of 
foreipi  prize  eooita  to  the  character  of  prima  faeit  proof.  Thsy  were  held 
eoncliuive  in  CucuUa  v.  t«aiiiana  Ins.  Co.,  17  Xartm,  464. 

■  .Vdminlty  ooorte,  being  Courts  of  the  law  of  nationB,  their  Hal  ii  jodi- 
cially  taken  notice  of  in  the  courts  of  other  coantriee,  withont  poative 
ptvof  of  iti  aalhentjcity  1  (Yaaton  t.  Fry,  i  Craneh,  335.  343.  Thtnnp- 
■OB  r.  Slowart,  3  Conn.  Rep.  171,}  thongh  the  rule  ii  difierent  ai  to  the 
»Bal  of  other  foreign  conrta,  and  it  moat  be  proved,  like  any  other  fact- 
(Delafield  *.  Hand,  3  Jahat.  Rep.  310.  Deubry  v.  De  I^iitre,  9  Jfnrr.  ^ 
Jakm.  193.  Henry  r  Adey,  3  Eatt,  221.)  The  qnection  tonahing  die 
etbct  of  foreign  jadgments,  haa  been  freqaenlly,  and  my  extanaiTely  and 
profoundly  diaeuMed,  before  the  French  tribonala ;  and  it  i»  nupimng  to 
obasrre  the  Teiy  little  reapeet  or  comity  which  haa  hitherto  bean  affi>rded 
to  the  judicial  deciaione  of  foreign  nationi,  ia  ao  eoligbtensd,  ao  p<di8hed, 
•nd  ao  eonunercial  a  oountry  as  Franoe. 

"nie  French  jnrisprudenoe  on  thii  subject  diadaimed  any  antboiity  de- 
rived from  the  jut  gtnlhim,  and  it  waa  plaood  aattraly  upon  the  baaia  of 
the  royal  ordinance  of  1639.  That  ordinance  declared,  that  foreign  jndg- 
mente,  for  whatever  caute,  ahonld  not  be  doomed  to  create  any  lien,  or 
have  any  exeontion  in  France,  and  that  notwilhatanding  the  jadgneQla, 
Frenchmen,  againat  whom  they  might  have  been  rendered,  aboold  not  ba 
eSeoted  by  them,  but  be  entitled  to  have  tbair  righta  disenned  dt  aow, 
equally  aa  if  no  auch  judgroent  had  bean  rendered.  Opioiona  to  that  e&ct, 
^van  by  several  odebrated  advocate*  of  the  pariiamant  of  Paris,  as  early 
as  1664,  are  published  in  the  appendix  to  Henry'i  TVeolisc  att  Foreign 
£a<D,  paMisfaed  at  l^ndan,  1833. 

Emrigm  {Traiti  dti  .lar.  ch.  iv.  aec  8,  cb.  xii.  Bae.90,)  said  thai  the 
rule  applied  equally  iu  favour  of  strKngen  domiciled  in  Fnnca,  and  it  ap- 
plied, whether  the  Frenchmen  ba  the  plaintiff  or  defondaat ;  bnl  ai  to  for- 
eign jadgments  between  atniigerB,  they  might  be  exeenlsd  in  E^anoa, 
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2.  Of  lis  pendens. 

A  lis' pendens,  before  the  tribunals  of  another  jurisdic- 


witboiit  any  •lambBtion  0/  Ilia  mertU.    Tfae  pnneiide  in  the  civ  Q  ud 
Fnncfa  law  ii,  that  a  JadgmtDt  ia  concInsTe  only  betws«D  the  partiea. 

It  hai,  howeTer,  been  a  Texed  gneatioii,  whether  foreign  jndgmenta,  aa 
between  atiangera,  were  entitled  to  any  naliee  whaleTer,  or  were  to  m- 
ceiTe  ablind  ezecDtion,  withoBtleokin^into  their  merita.  Iliere  aeem  to 
bava  iMaa  much  Tibration  of  ap'"''''''  ""'  doabt,  and  nnceitainty,  on  Ihla 

In  the  eiaborate  argiunent,  which  M.  Mrrli»  delirend  b«(bre  the  eonrt 
of  caaaatiou,  in  the  eaae  of  flpohnr  t.  Moe,  and  which  be  ha*  preaerred 
entin  in  hia  Qutitioni  de  Dnii,  tit.  Jnponent.  aec  14,  he  ahowod,  bj  ma- 
ny jodieial  precedenta,  that  tbe  Oench  law,  ( jaritpnidBnci  de»  atT*U)  bad 
been  noifMiD  IVon  the  date  of  Ibe  royal  ordinance  down  la  thla  day  ;  that 
nothing  which  had  been  judicially  decided  mder  a  forei^  jnrjadietioo,  had 
any  eAct  in  France,  and  ^  no*  affiird  any  gntmd  or  eolonr,  even  Ibr  tbe 
eactfti*  THjwHeata.  He  maintained  that  tbe  law  HA  not  dialingiiidi  be- 
Iwetm  oaaea,  fbt  that  all  foreign  jndgneBta,  whoerer  micfat  be  the  partiea, 
whether  in  favonr  or  Bgainat  a  Frenchman  with  a  itrangar,  or  whether  be- 
tween atrangen,  and  whether  the  jndfrment  waa  by  defanJt,  or  opon  con- 
ftwinn  or  trial,  were  of  no  aTaD  in  FVanoe,  and  the  jmrifnimet  itt  ar- 
ret*  rejected  ereiy  aneh  diatinction.  Wiienerertliiimle  bad  been  anapendad, 
it  bad  been  occaakmed  by  tbe  foroe  of  ipeeial  treatiee,  mcb  aa  that  between 
France  and  the  Swi«  cantoBa,  in  ITTT  ;  or  accorded  by  way  of  reciprocity 
to  a  particular  power,  neb  aa  in  the  eaae  of  the  Dnke  of  Lorrain,  m  1738. 
Tbe  jadgment  of  tbe  court  of  caaMtion,  on  appeal,  rendered  fai  the  year 
13  ef  the  French  r^ntblic,  wai,  that  tbe  f<»«ign  jndgmeni,  in  that  oaae, 
in  which  a  Frenchman  woa  one  of  the  partiea,  and  a  Norwegian  the  other, 
waa  of  no  affect  whaterer.  (Fiife  Rtperlcirt  dt  Jwitptitdtitct,  tit.  Judg- 
ment, aec.  6.  Qaultm*  dt  Droit,  h.  t.  eee.  14.)  Afterwarda,  In  the  ceae 
of  HolkerT.  Parker,  decided  in  the  conit  of  owaation,  m  1B19,  it  waaaet- 
tled,  opon  tbe  authority  of  the  new  Cedt  Cml,  No.  9193,  and  SISS,  and 
of  tbe  Caile  d«  Frpcadare,  Ho.  546,  that  tbe  ordhianee  of  1639  no  longer 
(^■piied,  and  that  the  codea  made  no  diatineliou  anKmg  fbreign  jndgmenta, 
and  tendered  them  all  txeatlmy,  or  capable  of  eieontion  In  France,  alter 
being  nlqect  to  te-namination ;  and  irttaarer  aongbt  to  enlbroe  a  fiireign 
jn^menl,  muat  abow  the  reaaona  on  which  it  waa  {bunded,  I  Vktt  Qtui- 
tianitfa  Dnit,  par  Jf.  Merlin,  tit  Jugament,  iec  14.}  In  that  Tory  oaae, 
it  bad  been  prtfiouaty  decided,  by  the  court  of  tbe  fint  inetance,  nt  Parle, 
in  1616,  tiiat  a  fiireign  Judgment  waa  to  be  regarded  ae  deSnltire  between 
ttrangeiB,  and  (o  be  axeouted  in  France,  witbont  tbeir  oourta  being  permit- 
ted to  take  et^izance  of  tbe  merita.  The  royal  oourt  of  Paria,  in  1818, 
on  appeal,  decided  otfaerwiae,  asd  declared,  tbat  ftrejgn  judgtnenta  had  b« 
efiect  in  France,  and  that  the  piinciide  waa  nuqnaiified  and  abaolvta,  aod 
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tion  has,  in  cases  of  pioceediDgs  tn  rem  been  held  to  be 
a  good  plea  in  abatement  of  a  suit.  Thus,  where 
*133  a  creditor  of  A.  *a  bankrupt,  had  bona  fide,  and 
by  regular  process,  attached  in  another  state  a  debt 
due  to  A.  and  in  the  hands  of  B.,  it  has  been  held,  that 
the  assignees  of  the  bankrupt  could  not,  hj  a.  subsequent 
suit,  lecorer  the  debt  of  B.*    The  pendency  of  the  fo- 


WM  fiMuidad  oa  the  MV«:«lgiity  and  indepaiuleDae  of  lutioiii,  and  ooald  ba 
iavuksd  by  all  psnoni,  mlyecta  and  itnngen,  witfaont  diatinctiaD.  The 
canrtaf  caaatioD,  on  a  fmther  appeal,  dscided,  that  th«;  wars  to  be  n- 
garded  tub  nwtfo  ;  they  were  not  to  be  of  any  torce  without  a  new  ioTe*- 
ti^atioQ  of  the  merita,  tcic  a  blind  ■abmlHion  to  them  would  be  Tepoj^nant 
to  the  natnre  of  jodieia]  tribooalj,  and  itrike  at  the  lifht  of  aoTereignty 
within  BTaiy  indepeDdeot  territory.  I  have  laid  that  the  rule  wa>  MittUd 
in  that  case,  but  it  aeeme  to  be  difficult  to  know  when  or  bow  the  rule  on 
thia  lobject  can  be  deemed  aettled  in  France,  for  the  oon&ict  of  opinioni 
between  their  Tsrioua  tribanala,  and  at  difierent  pstioda  of  time,  is  eztraor- 
dinary.  Thii  very  qneation,  whether  ■  foreiEn  jndgmetit  between  two 
■tranfera  oonjd  recnve  ezecation  in  Franca  nitbont  reriaion  or  diacuaaion, 
wai  raiaed  in  January,  1834,  before  a  triboaal,  at  Paiia,  baLween  Stack- 
poole  T.  Staokpoole  and  otheta,  and  it  was  decided  in  the  negaliie,  aftei  a 
Jjaenaaion  on  each  aide,  dialingDiihed  for  depth  of  teaming;,  and  a  loitre 
of  eloquence,  not  to  be  aarpaMed.  M.  TauUirr  Tenturea  to  connder  the 
Ftanch  jniiaprndence,  oi  the  <fra>(  public  of  France,  aa  being  irrevocably 
eataUiihed  l^  the  decree  ef  the  conrt  of  caseation,  in  1819,  and  he  coniid- 
en  it  aa  retting  on  aoand  fonndalioni.  Foreign  jndgmenta  are  no  longer 
abaolnte  nullitiea,  unce  Ihay  can  be  declared  eieentory,  aAer  the  Fnmch 
eoniti  have  taken  cognizance  of  the  merita  of  them,  and  bare  acted,  in 
reepact  to  them,  in  the  nature  of  a  oourt  of  appeal.  The  rule  appliea  to 
all  foreign  jadgmeats  without  diatinction,  and  the  French  courts  will  ad- 
mit the  proob  taken  in  the  foreign  courts — locus  ngit  acfuin.  Vidt 
TaulUtT'i  Drait  Citil  F^neait,  nivanl  I'Drdrt  du  Ctit,  torn.  x.  No.  76 
to  86.  The  French  and  the  Bagliah  law  have  now,  at  last,  approached 
very  near  to  each  other  on  this  inlereating  head  of  national  jurisprodence. 
They  agree  perfectly  when  the  foreign  judgment  is  soaght  to  ba  enruoBJ ; 
but  the  French  courts  will  not  permit,  ns  they  oerlainty  ought,  a  plea  of 
a  foreign  judgment  in  bar  of  a  new  suit  for  the  same  cauao,  lo  be  conclu- 
sive, if  fairly  pronoonced  by  a  foreign  court,  hating  a  joriadiction  canfes- 
eedlj  competant  for  the  cbh.  So  far  the  French  jurisprodenee  itiU  wanla 
the  true  spirit  of  intemational  eomity.  See  Merlin,  Repertairt,  tit.  Jng«- 
■nent,  see.  6.  Pardttat,  Droit  CBtmnereial,  torn.  t.  p.  1486. 
■I«  Cheraller  t.  Lynch,  Ihvg.  Asp.  170. 
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teign  attaQhment  is  a  good  plea  in  abatraient  of  the  8uit> 
In  such  a  case,  the  equity  of  the  maxim,  Qui  prior  est 
tempore  potior  est  jure,  forcibly  appUes.  Unless  the  plea 
in  abatement  was  allowed  in  such  a  case,  the  defendant 
would  be  left  without  protection,  and  would  be  obliged 
to  pay  the  debt  twice ;  for  the  courts  which  had  acquired 
jurisdiction  of  the  cause  by  the  priority  of  the  attach- 
ment, would  never  permit  the  proceeding  to  be  defeated 
by  the  act  of  the  party  going  abroad,  and  subjecting 
himself  to  a  suit  and  recovery  against  him  in  another 
slate ;  or  by  instituting  proceedings,  in  order  to  avoid  or 
arrest  the  course  of  the  suit  first  duly  commenced 
against  him.b  But  generally,  a  personal  arrest 
*and  holding  to  bail  in  a  foreign  country,  cannot  *125 
be  pleaded  in  abatement ;  and  it  is  no  obstacle  to 
a  new  anest  and  holding  to  bail  for  the  same  cause  in 
the  English  courts,  and  they  will  not  take  judicial  notice 
of  an  anest  in  a  foreign  country,  or  in  ^eir  own  planta- 


•  Lord  Holt,  in  Brook  t.  Smith,  I  Salk.  Rtp.  3S0.  Embiee  &  Collini 
T.  Haona,  5  Jthu.  Rtp.  )01.  Cairol  t.  M'Donogti,  10  Marttn't  Lmtit. 
Sep.  609.  Tbti  b  aa»  tha  recc^iuMd  doctriofl  in  Un  inpivmc  conn  of  the 
United  SUUs.  Wdlau  t.  HcConneU,  13  Ptten,  136.  The  priority  of 
■nit  will  delenniue  the  ri^t.  See  Irripe  v.  Lorabenaen'i  Bulk,  S  WalU 
iStTg.\%Q.  Lofrry  T.  The  Same,  a.  310.  Batin  WeM-Sjadic  t.  He- 
ConnaD,  5  MiUtr't  LouU  Rtp.  424,  it  wu  held,  that  the  pendenej  of  a 
aoit  by  foreign  attaohmant,  bir  the  nme  cauae  of  action,  in  another  atate, 
coald  not  be  pleaded  in  abatement  of  the  action  initituled  in  Loulwana  ; 
IboDgti  it  migbt  tend  to  modify  the  relief,  u  •*  to  alay  execution  ontil  the 
party  credits  and  acconntf  for  the  procaeda  of  the  property  leiMd  nlvaacl, 
or  else  diaiiiiwea  the  foreifn  attachment- 

The  court  of  chancery  of  New-York  will  not  restrain,  by  injanction,  a 
defendant  from  proaecniting  a  foreign  suit  previoualy  caonnenced.  Mead  t. 
Herrit,  Q  Paige'*  Rep.  403 ;  thonf(h  thia  haa  been  done  in  the  En^iah 
chancery  under  apecial  circunutancee.  Bnahby  T.  Mnuday,  5  Xai.  Rtf. 
397.  It  baa  been  done  where  the  proceeding  in  a  foreign  court  waa  inati- 
toted  by  the  rame  party,  ai  to  the  lama  matter.     1  Simon  ^  Steioart,  16. 

t  VaAer,  Ch.  J.,  In  Tappan  v.  Poor,  15  JVoM.  Rep.  433.  S.  P.  in  Embree 
a.  Callina  t.  Hanaa,  5  Join*.  Rip.  103,  104. 


DigizedtyGOOgle 


125        \  OF  THE  BIGHTS  OF  FERSONti.  [Put  IV. 

tioDs  ;^  and  the  same  rule  of  law  has  been  declared  in 
this  country.* 

(4.)  Of  diwtree  a  menaa  et  thoro. 

The  slatnte  of  New- York"  authorized  the  conrt  of 
chancery  to  allow  qualified  divorces  a  mensa  et  thoro 
founded  on  the  complaint  of  the  wife,  of  cruel  and  inhu- 
man treatment,  or  such  conduct  as  renders  it  unsafe  and 
improper  for  her  to  cohabit  with  her  husband ;  or  for 
wilful  desertion  of  her,  and  refusal  or  neglect  to  provide 
for  her.  The  court  may  decree  a  separation  from  bed 
and  board  forever,  or  for  a  limited  time,  in  its  discretion, 
and  the  decree  may  be  revoked  at  any  time  by  the  same 
court  by  which  it  was  pronounced,  under  such  regulations 
and  restrictions  as  the  court  may  impose,  upon  the  joint 
application  of  the  parties,  and  upon  their  producing  sat- 
isfactory evidence  of  their  reconciliation.  ^ 

>  Manle  t.  Huimj,  7  Ttm  Rtp.  470.  ImUy  v,  EUotiea,  3  Eatt,  453. 
Bayley  v.  Edwaida,  3  Saaiutim't  Rep.  T03.  Silmoa  T.  WoottoD,  9  Da- 
na't  Rep.  423.  The  court  of  appeals  id  Lovsr  Canadu,  in  tlw  case  ot 
Rosell  T.  Field,  (1833,)  followed  the  Englidi  rule,  uid  held  that  tba  plea 
of  a  inlt  pending  ia  Vermont,  between  the  aame  pirtlee,  for  the  Bame 
came  of  BCtioD,  wai  oa  bar  to  the  new  loit  in  the  Canadian  coort. 

n  Bowne  T.  Joy,  9  Johnt.  Rep.  091.  Mitchell  T.  Bunch,  3  Paig^t  Rtp. 
60e.  Ood&ey  v.  Halt,  4  MiOer't  Liuit.  Rtp.  158.  Pejronx  t.  Darii,  11 
Loait.  Rtp.  41%.  But  where  there  an  two  bibimal*  under  the  aame^T- 
smmeDt,  of  coDCBrrent  and  complete  joriadictton,  the  jaiiadiction  of  that 
tribunal  which  fint  takei  cognlxance.  by  procen,  of  the  inhject  matter  of 
ccntToreiiy,  ia  conduiive.  Smith  t.  Hclver,  9  Wheeten,  539.  The  ahip 
Robert  Fnlton,  1  Paine  C.  C.  U.  3.  SSO.  Slyhoof  v.  Flitcrafl,  1  AiiBUad"! 
Rtp.  171.  Whether  a  Itipendtm  in  another  itale,  between  the  aame  par- 
tiea,  for  the  aame  cause,  was  a  good  plea  in  abatement,  was  left  as  a 
doubtful  question,  in  Casey  t.  Harrison,  3  Der.  N.  C.  Rep.  3U.  Oh.  J. 
rabson,in  Ralph  t.  Brawn,  3  Watu  ^  Serf.  399,  aasnmes  tbatmch  aplea 
in  lud)  •  case  would  be  good.  In  the  case  of  torts  or  joint  contracts,  a 
plea  in  abatement  of  another  action  pending  for  the  aame  oaase  against  a 
co-trespasser  or  joint  coatraetor  is  bad.  There  may  be  sereral  reooTeries, 
hat  only  one  satisfaction.  Henry  t.  Goldaey,  in  llie  Ex^  June,  lBt6. 
JV.  F.  Legal  Obtemer,  tot  Angnri,  1B46. 

<  N.  Y.  Revited  StatuM,  Tol.  ii.  p.  146. 

i  N.  Y.  Rnitid  Statutei,  Tot.  ii.  p.  146, 147,  sec.  50,  51.  56. 


1 1»  Google 


lm.  xxvil]     of  the  Rioars  of  PBKsoira  125 

Toeotide  the  court  to  sastaiD  such  a  suit,  (1.)  the  par- 
ties must  be,  inhabitants  of  the  state ;  (S.)  or  the  marriage 
must  have  taken  place  in  the  state,  and  the  wife  mnst 
be  an  actual  resident  at  the  time  of  exhibiting  the  com- 
plaint ;  (3.)  OT  the  parties  must  have  been  inhabitants 
of  the  state  at  least  one  year,  and  the  wife  an  actual 
resident  at  the  time  of  filing  the  bill> 

These  qaalified  diroices  are  allowed  by  the  laws  of 
almost  all  countries,  and  it  is  assumed  that  they  prevail 
generally  in  these  United  States,  in  cases  of  extreme  cru- 
elty, though  they  aie  unknown  in  some  of  them,  as  for 
instance  in  New-Hampshire,  Connecticut,  Ohio,  Indiana, 
and  South  Caroliiia>  In  England,  they  are  allowed  only 
propter  stEviiiam  out  aditlterium;  and  where  there 
is  a  «eparation  'for  such  a  cause,  if  the  parties  come  *126 
togethei  again,  the  same  cause  cannot  be  revived.' 

In  determining  what  is  stBvitia,  by  the  ecclesiastical 


>  aid.  14G,  MC.  50. 

k  In  IiODkmna,  Uw  divorca  a  meiwa  leidi  to  the  diTnroe  a  eineulo,  if 
the  putiea  be  not  reconeited  in  iwa  jcen.  Bavtue  v.  Ignagou,  7  Limit. 
Btf.  3S1 ;  uHl  in  Vltpnia  in  nTsii  y«Bn ;  act  of  1841.  In  HaHOcbiuetU, 
diToicoB  from  bed  and  board  are  allowed  for  cbbm  of  extreme  cmelty  in 
either  party,  and  in  fnToiir  of  the  wile  when  the  huaband  ihatl  utterly 
denrt  her,  or  groily,  or  wantonly  and  cnieUj  refttn  or  oeglect  to  provide 
(if  abto)  niitaUe  maintenaiiee  fur  her.  Maw.  tUtited  Statutei,  185.  In 
Vmnont,  New-Jeney,  Kentnoky,  Hiawrippi,  ToDBSwee,  Alabama,  and 
Michigan,  diroreo  a  mciwa  tt  llora  may  ba  panted  for  extreme  emelty, 
and  io  aoDie  of  tboae  itale*  for  wJI&l  daiertioD  for  two  yean.  Act  of 
Micbiian,  April  4th,  1833.  Lockridge  t.  Loekiidge,  3  Dana'*  Ken.  Ref. 
38.  Uohnai  t.  Holme*,  Walkti't  Min.  Rtp.  474.  Elmer'i  Digett,  140. 
Lam  of  Vtnmmt,  p.  364.  4  Aitin'i  Ala.  Dig.  3d  edit  131.  atttute 
Lam»  a/  TetauMtt,  IS36,  p.  961.  Id  the  Dntob  Uw  and  in  Beoliand,  wil- 
M  abandonment  of  ettber  party  without  dtie  oanMi  for  a  lon^  time,  ia 
fmoiid  hr  a  deeree  of  dlToroe.  Fdn  Lemtoen'i  Roman  Dvlch  Late,  S5. 
Bni.  I»»t.  6-  l.llt  G,Mc.  14.  DrnnoMfhnn  bed  and  board  were  unknown 
to  tba  anoiant  ehonih,  aad  ware  fiiat  eataUtabed  by  tba  decrees  of  tbe 
cmmcii  of  IVanL 

•  I«rd  Eldon,  11  Vaet/,  533.  Cohabitation  it  not  alwaya  a  oondona- 
tion  Air  cruelty  m  the  part  of  the  haband  mider  groH  eiMninataneea. 
Snow  T.  Snow,  eoMntory  conit,  London,  HiL  1B43. 
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law,  we  find  it  stated,  in  Evatu  v.  Evana,*'  that  it  is  ne- 
cessary theie  should  be  a  reasonable  apprehension  of 
bodily  hart.  The  courts  keep  the  rule  very  atricL  The 
causes  must  be  grave  and  weighty,  and  show  such  a 
state  of  personal  danger  as  that  the  duties  of  the  married 
life  cannot  be  discharged.  Mere  austerity  of  temper,  pet- 
ulence  of  manners,  rudeness  of  language,  a  want  of  civil 
attention,  even  occasional  sallies  of  passion,  if  they  do 
not  threaten  bodily  harm,  do  not  amount  to  that  cruelty 
against  which  the  law  can  relieve.  The  wife  must  dis- 
arm such  a  disposition  in  the  husband  by  the  weapons 
of  kindness. 

This  being  the  rule  of  the  English  courts,  it  would 
appear  that  divorces  a  menaa  are  placed,  by  the  statute 
of  New- York,  on  rather  broader  ground.  They  aie  not 
only  for  cruelty,  but  generally  for  such  conduct  on  the 
part  of  the  husband  towards  his  wife,  as  renders  it  unsafe 
and  imjffoper  for  her  to  cohabit  with  him  and  be  under 
his  dominion  and  control.  Probably  the  word  unsafe,  in 
our  statute  may  mean  the  same  thing  as  the  reasonable 
apprehension  of  bodily  hurt  ia  the  English  cases.i>  It 
was  considered,  in  the  case  of  Barrere  v.  Barrere,'  that 
the  danger  or  injury  must  be  serious,  and  the  slightest 
assault  or  touch  in  anger  was  not,  in  ordinary  cases,  suf- 
ficient It  W&8  likewise  held,  in  that  case,  that  the  sepa- 
ration need  not  be  declared  to  be  fen-  any  specific  time, 

but   may  be  left  general  and  indefinite,  with 
*12T    •liberty  to  the  parties  to  be  reconciled  when  they 

please,  and  to  apply  to  be  discharged  bom  the  de- 


•  1  Hfgarii  ComUi.  Rtp.  3S- 

b  1  Ibid.  364. 409.  ToL  a  p.  148.  Nadd  *.  N^Id,  4  Haggar^t  Bed. 
Rip.  363.  Potkitr,  TraUi  Ai  Canirat  dt  MarrUg*,  we.  509.  S  M^at. 
Rep.  150,  3  IM.  331.  4  Ibid.  587.  fluley  t.  Finlsj,  9  Daaa'i  Rep. 
53.  Bat  it  iaaiaeltj.in  jodfmeot  oflaw.if  the  wilful  ccmdoot  of  thehiu- 
bud  eipoHi  the  wife  U>  bodilj  haxud  and  inUduabl*  hudihip.  D'AfnOu 
V.  Agwltr,  1  Httggartt  EecL  Rep.  773. 

°  It  b«i  bMO  a>  nndentood  in  Hura  t.  Hmmi,  1  Edw.  Ck.  R*p.  998. 

d  4  JeihM.  Ck.  Rep.  167. 
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ciee.     The  decree  of  divorce  ia  always,  by  the  canon 
lav,  aub  ape  reeoncUiationis.^ 

The  statute  above  refened  to  seems  to  have  coneideoBd 
tbe  vife  as  the  only  infiim  party  who  stands  in  need  of 
soch  protection,  for  it  confines  the  divorce  a  menaa,  for 
croelty,  desertion,  or  other  improper  conduct,  to  such  con- 
duct in  the  husband  ;'>  but  the  English  ecclesiastical  law 
m^es  no  such  distinction,  and  divorces  are  granted,  on 
a  bill  by  the  husband,  for  cruel  usage  by  the  wife.<: 
Upon  these  separations  from  bed  and  board,  the  children 
that  the  wife  has  during  the  separation,  are  bastards,  fer 
due  obedience  to  the  decree  is  to  be  presumed  unless  the 
contrary  be  shown.^  If,  however,  cohabitation  between 
the  husband  and  wife  existed,  the  presumption  of  illegiti- 
macy is  destroyed.  This  is  the  general  law ;  and  when 
the  New-  York  Revised  Statutea'  declare,  that  a  child 
begotten  and  born  during  the  separation  of  its  mothet 
from  her  husband,  pursuant  to  a  divorce  a  menaa  et  thoro 
shall  be  deemed  a  bastard,  it  is  to  be  taken,  as  I  appre- 
hend, subject  to  the  same  qualifications  which  accompa- 
nied the  general  rule. 

These  qualified  divorces  are  regarded  as  rather  hazard- 
ous to  the  morals  of  the  parties.     In  the  language  of  the 
Elnglish  courts,  it  is  throwing  the  parties  back  upon 
society,  in  'the  undefined  and  dangerous  charac-     *I28 
ters  of  a  wife  without  a  husband,  and  a  husband 
without  a  wife.    The  ecclesiastical  law  has  manifested 


>  Banuf  Ecd  Law,  tit.  Marriage,  cb.  ll,isc.  4.  OagklBn'tOrdaJud. 
tit.2IS,MC.3.    Bynk.  Q.Jur.  Frit),  b.  a,  ch.S. 

»  TaaTe^tBD  t.  Vuiveghten,  4  JdAtm.  Ck.  Rep.  SOI.  Bj  a  itatDte  of 
Naw-YoA,  or  April  lOlh,  IBM,  oh.  305.  lec.  19,  the  court  ot  cfaaocery 
was  autboriied  to  dacrse  «  divorca  a  auiua,  oa  the  cmnplBiiit  of  the  luu- 
iand,  (md  that  proriiHiD  ia  deemed  to  be  io  force,  natwiUutanding  tha 
•abaaqneot  genaral  pronioa  in  the  rtvited  laiei,  caofining  that  remedy  to 
the  wife.    Pony  v.  Perry,  S  Paigi^t  Btp.  501. 

'  Kukman  T.  Kickman,  1  Haggariet  Caniitl.  Rtp.  409. 

«  BU  GMige  T.  St.  Margaret,  I  Salt.  123. 

•  Vol.  i.  p.  641. 
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great  solicitude  on  this  subject,  by  requiring,  in  every  de- 
gree of  separation,  an  express  monition  to  the  parties  "  to 
live  chastely  and  continently,  and  not  during  each  other's 
life,  contract  matrimony  with  any  other  person ;"  and  se- 
cority  was  formerly  required  from  the  party  suing  for  the 
divorce,  to  obey  the  mandate.'  The  statute  allows  the 
husband,  on  such  a  bill  by  the  wife,  for  ill  conduct,  to 
show,  in  his  defence,  and  in  bar  of  the  suit,  a  just  provo- 
cation in  the  ill  behaviour  of  the  wife,  and  this  would  have 
been  a  good  defence,  even  without  the  aidof  the  statute.'' 
And  on  these  separations  from  bed  and  board,  the  courts 
intrusted  with  the  jurisdiction  of  the  subject,  will  make 
suitable  provision  for  the  support  of  the  wife  and  children, 
out  of  the  husband's  estate,  and  enforce  the  decree  by  se- 
questration ;  and  the  chancellor,  in  New- York,  may  ex- 
ercise his  discretion  in  the  disposition  of  the  infant  chil- 
dren, and  vary  or  annul  the  same  from  time  to  time,  as 
circumstances  may  require.  =  I  apprehend  there  is  not, 
in  the  United  States,  any  essential  difference  in  princi- 
ple, or  departure  from  the  doctrines  of  the  English  law,  on 
the  subject  of  divorces  a  menaa  el  thoro.^ 


•  Sum*'  £ccl.  Late,  til.  Marriage,  ch.  11,  aec.  4.  Burers  v.  Btrrere,  4 
Jshm.  Ch.  Rep.  196. 198.     Vanyeghlen  y.  TsDTegfaten,  ibid.  501. 

b  Nia-York  «™i.erf  Staluta,  vol.  il  p.  147,  MC.  53.  Waring  T.  Wir- 
ing,  3  Haggard,  CoiaitU  Rep.  154. 

°  Ntvi-York  Rtvind  Slatutti,  tdI.  il.  p.  147,  mc.  54,  55.  Ibid.  148, 
■M.  59,  60.  Barrere  t.  Barrere,  4  Jolmi  Ch.  Rep.  197.  In  Shtlford  on 
Marriagt  and  Ditmet,  p.  593— 607,  IhecBKa  ore  cDlleclsd  on  tbeexerciM 
of  the  aqak&blfl  and  ditcrelionary  jurisdiction  of  the  eccleaiaitical  coaru, 
in  awarding  permancDt  alimony  to  Itie  wife,  on  decrees  of  divotce  a  n«>ua 
tt  Ihoro.  In  an  aggraTaled  caae  a  moiaty  of  the  buaband'a  property  has 
been  giren. 

'  Rttve'i  Donuttie  Reiationi,  ch.  [6.  Thompson  r.  Thompeon,  2  Dal- 
la»,  138.  Wsiren  v.  Warren,  3  JHou.  Rep.  321.  Statute)  nf  Delamarf, 
1633,  «h.  144. 
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LECTURE  XXVni. 


OF    HUSBAND    AND   WIFE. 


The  legal  effects  of  marriage,  are  generally  deducible 
from  the  principle  of  the  common  law,  by  which  the  hus- 
band and  wife  are  regarded  aa  one  person,  and  her  legal 
existence  and  authority  in  a  degree  lost  or  suspended, 
during  the  continuance  of  the  matrimonial  union.^  Prom 
this  principle,  it  follows,  that  at  law  no  contracts  can  be 
made  between  the  husband  and  wife,  without  the  inter- 
vention of  trustees;  for  she  is  considered  as  }jemgsubpo- 
teatate  viri,  and  incapable  of  contracting  with  him  ;  and 
except  in  special  cases,  within  the  cognizance  of  equity, 
the  contracts  which  subsisted  between  them  prior  to  the 
marriage,  are  dissolved.>>  The  wife  cannot  convey  lands 
to  her  husband,  though  she  may  release  her  dower  to  his 


>  C0.  Lift.  113.  alBT.  b.  Lift,  wc  168.  991.  1  Blaeki.  Com.  4*1. 
Thtjii*  mariii,  wh<ie  it  ji  not  rastnined  by  tpecial  coDtnict,  eiiati  with 
•qaal  force  aad  eileot  in  the  Scolch  law.  The  biubaad  acqoirea  the  suns 
fowet  met  the  penoti  and  properly  of  the  wife,  and  ahe  it  eubjected  to 
amilar  duabditiea.  ETtkine'i  Ittti.  b.  I.  tiL  6.  aec  19.  SS.  Stan^'t  fntt. 
b.1.  tit.  4.WC13.  16. 

t>  The  diubility  of  hu^nad  and  wife  to  contnet  with  each  other,  ia 
founded  in  the  wiwd  policf ,  and  i>  an  easenlial  Diuniineiit  to  tbe  inTJola- 
billty  of  iha  nnptiaJ  coalrsct,  and  (a  the  malDtenaDce  of  the  inatllntion  of 
nairiage.  The  conieqaenl  dependence  of  tbe  wife  upon  Ihe  bnaband,  and 
the  coDlinaed  liabililf  of  the  huabaod  to  Hopport  the  wife,  and  the  other  in- 
capacity of  the  putiea,  bj  Iheu'  own  mere  will,  to  abeolTC  each  other  from 
the  reciprocal  right!  and  dntiea  which  the  law  of  their  conlract  impocss 
apon  theni,  fomiihea  powerful  molivea  to  the  promotion  of  harmony  and 
peacarol  cohabitalioa  in  married  life.  Manholl,  J.,  in  Simpson  T.Simpaon, 
iDana'i  X.  Rtp.  149. 
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graatee ;  nor  can  the  husband  convey  lands  by  deed  di- 
rectly to  the  wife  without  the  interventicm  of  a  trustee.' 
The  husband  may  devise  lands,  or  grant  a  legacy  to  his 
wife,  for  the  instrument  is  to  take  effect  afler  his  death ; 
and  by  a  conveyance  to  uses,  he  may  create  a  trust 
in  &TOT  of  his  wife,b  and  equity  will  decree  performance 
of  a  contract  by  the  husband  with  his  wife,  for  her  bene- 
fit's The  general  rule  is,  that  the  husband  becomes  en- 
titled, upon  the  marriage,  to  all  the  goods  and  chat- 
130'  tels  of  the  wife,  and  to  the  rents  and  profits  'of 
her  lands,  and  he  becomes  liable  to  pay  her  debts, 
and  perform  her  contracts. 

According  to  the  plan  of  these  general  disquisitions,  I 
cannot  undertake  to  enter  minutely  into  the  numerous  dis- 
tinclioDs  and  complex  regulations  which  appertain  to  the 
relation  of  husband  and  wife.  My  purpose  will  be  an- 
swered, if  I  shall  be  able  to  collect  and  illustrate  the  lead- 
ing principles  only  ;  and  that  I  may  be  able  to  do  this 
clearly,  and  to  the  satisfaction  of  the  student,  I  shall  con- 
sider the  subject  in  the  following  order : 

1.  The  right  which  the  husband  acquires  by  marriage 
in  the  property  of  the  wife ; 

2.  The  dudes  which  he  assumes  in  the  character  of 
husband : 

3.  How  far  the  wife  is  enabled  by  law  to  act  during 
coverture,  as  a  feme  sole  : 


■  Co.  Liu.  3.  a.  Liu.  i  en.  Mutia  r.  Mutin,  1  Orttitkaf't  Rtp.  SH. 
Row*  T.  RuDillos,  3  Orttniff't  Rep.  63.  Stickaey  r.  Borman,  3  Barr. 
Perm.  R-  67.  Shepptid  t.  Sheppard,  7  Jiihn*.  Ch.  60.  Bnt  though  meh 
■  i3aiiv«yui<»  woold  b«  void  it  l><r,  equity  will  apbold  it  m  a  dear  ukd 
aalMactory  eus.  WiUingfard  t.  Allen,  10  Peter^  Sup.  Ceart  Rrp.  5SS. 
See  infra,  p.  163.  Bat  ■  court  or  equity  baa  ne  jariadtetioB,  eren  with  tbe 
eoBunt  of  tbe  wife,  to  traaifer  to  het  haebaiid  penonal  property  settled  in 
tnut  for  her,  and  to  be  ben  abaolDtely  on  mrriring  ber  hnaband.  Richanb 
T.  Chambera,  10  Fwy,  580. 

b  Co.  lAtl.  113.  a. 

■  M<H>re  T.  Ellis,  Bunh.  Rtp.  305.  Liriogiton  t.  LiriogitoD,  3  Joknt. 
Ck.  Rep.  537.     Sbepard  t.  Shepard,  T  Jaiiu.  CL  Ref.  57. 
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4.  Her  competency,  in  the  Tiev  ef  a  court  of  equity, 
te  deal  with  her  propCTty  : 

5.  0*er  rights  and  discAilities  incident  to  the  niarriago 


L   7%e  right  wftich  ike  hHsband  acquires  bff  marriagt 
in  the  property  »f  the  wife. 

(1.)  Ta  her  lands  in  fee. 

If  ^  wife,  at  the  lime  of  maniage,  be  seised  of  an 
estate  of  inhentanee  in  land,  the  hnsbaad,  upon  the  mar- 
riage, beeomes  seised  of  the  free^ld^re  uxoria,  and  he 
takes  t}ie  rents  and  profits  during  their  joint  lires.'  It  is 
a  freehold  estate  in  the  husband,  since  it  must  continue 
during  their  joint  lives,  and  it  may,  by  possibihty,  last 
during  his  Me.  It  will  be  an  estate  in  him  for  the  life  of 
Ae  wife  only,  unless  he  be  a  tenant  by  the  courtesy.  It 
will  be  an  estate  in  him  fiw  his  own  life  if  he  dies  before 
his  wife,  and  iu  that  event,  she  takes  the  estate  again  in 
her  own  right.  If  the  wife  dies  before  the  husband, 
without  havii^  had  issue,  her  heirs  immediately 
"succeed  to  tiie  estate.  If  there  has  been  a  child  '131 
of  the  marriage  bom  alive,  the  husband  takes  the 
estate,  absolutely  for  life,  as  tenant  by  the  courtesy,  and 
on  his  death  the  estate  goes  to  the  wife,  or  her  heirs ;  and 
in  all  these  cases,  the  emblements  growing  upon  the  land, 
at  -the  termioation  of  the  husband's  estate,  go  to  him,  or 
his  representatives. 

During  the  continuance  of  the  life  estate  of  the  hus- 
band, he  sues  in  his  own  name  for  an  injurylo  the  profits 
of  the  land ;  but  for  an  injury  to  the  inheritance,  the  wife 

•  Co-  Litt.  351.  L  Id  Georgia  the  rights  of  the  hmbutd  upon  qmi- 
liageia  the  ndM>teotthe  wifs  ue  vtstij  enlarjied.  That  Mtate  pua- 
m  U  the  hmbtuid  kbBoJutsly  the  nme  «■  peraona]  propeitj,  and  if  the 
wife  dies  inleetate,  (he  hmbond  ii  entitled  to  Bdmiaiitei  upon  her  edste, 
teal  and  pemnal,  and  tvcovu-  tod  enjoy  the  eame  wilhaat  beint  ■abject 
to  diMribation.  On  the  other  hand,  if  the  htubaud  diee  inteatate  withont 
■■■DB,  the  wife  inheriti  hia  whole  estate,  real  and  peraonal,  aubject  to  bia 
dabu.     HoickUtt,  Codification  of  the  Slatutt  Laa  of  OtorgiB,  1S45.  p. 
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must  join  in  the  suit,  and  if  the  husband  dies  before  re- 
covery, the  right  of  action  survives  to  the  wife.*  If  the 
husband  himself  commits  waste,  the  coverture  is  a  sus- 
pension of  the  common  law  remedy  of  the  wife  against 
him.  The  husband  has  an  interest  in  the  freehold  estate 
of  his  life,  which  may  be  seised  and  sold  on  execution, 
and  if  the  assignee,  or  creditor  of  the  husband,  who  takes 
possession  of  the  estate,  on  a  sale  on  execution  of  his 
freehold  interest,  commits  waste,  the  wife  has  her  ac> 
tion  against  him,  in  which  the  husband  must  join;  for 
though  such  assignee  succeeds  to  the  husband's  right  to 
the  rents  and  profits,  he  cannot  commit  waste  with  im- 
punity. >•  So,  also,  the  heir  of  the  wife  may  sue  the  hus- 
band for  the  waste,  and  no  doubt  the  court  of  chancery 
would  stay  by  injunction  the  husband's  waste,  on  behalf 
of  the  wife  herself.  But  it  seems,  that  from  want  of 
privity,  the  heir  of  the  wife  cannot  bring  an  action  of 
waste  against  the  assignee  of  the  husband,  thot^h  it  may 
be  brought  against  tiie  husband  himself,  for  waste  done 
by  his  assignee,  and  he  shall  recover  the  land  of  the 
assignee.'  The  subtle  distinction  in  Walkers  cttse^^  and 
which  we  have  followed,  was,  that  if  the  teoant  by  the 
courtesy  assigns  over  his  estate,  the  heir  of  the  wife  can 
sue  him  for  waste  done  afier  the  assignment;  but 
*132  if  the  heir  'grants  over  the  reversion,  the  grantee 
cannot  sue  the  husband,  for  the  privity  of  the  action 
is  destroyed.  He  can  only  sue  the  assignee  of  the  hus- 
band, for  as  between  them  there  is  a  privity  of  estate. 

If  an  estate  in  land  be  given  to  the  husband  and  wife, 
or  a  joint  purcluise  be  made  by  them  during  coverture, 
Ihey  are  not  properly  joint  tenants,  nor  tsnatits  in  com- 


•  Weller  and  othsra  t.  B&kei,  3  Wtlt.  Rep.  4S3, 434.  It  b  Uiera  Mid 
to  ba  difficult  to  reconcile  the  cuea,  u  to  the  joinder  of  hmbwid  ud  wife, 
ja  action*  ralating  to  the  land. 

t  Bab  and  Wife  t.  Peiiey,  1  Oreenltaf'i  Rep.  6.  Mattocka  v.  Steanw, 
9  Vtrmant  Rep.  33G. 

'  Bates  T.  Shraedsr,  13  JvAm.  Rep.  960. 
I  [i  3  Co.  33. 
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mon,  for  they  are  but  one  person  in  law,  and  cannot  take 
l)y  moieties.  They  are  both  seised  of  the  entirety,  and 
neither  can  sell  without  the  consent  of  the  other,  and  the 
surviriH'  takes  the  whole.  ■  This  species  of  tenancy 
aiises  from  the  miity  of  husband  and  wife,  and  it  applies 
to  an  estate  in  fee,  for  life,  or  for  years.  If  the  grant  be 
made  to  the  husband  and  wife  and  B.,  or  to  the  husband 
and  wife  and  R  and  C,  the  grantees  are  all  joint  tenants 
as  between  themselres,  but  the  husband  and  wife  are 
tenants  by  entireties,  as  between  each  other;  and  as  for 
all  the  purposes  of  ownership,  the  husband  and  wife  are 
but  one  person  in  law,  they  take  only  a  moiety  of  the 
land  in  the  one  case,  and  only  a  third  of  it  in  the  other.^ 
If  they  are  tenants  by  entireties  of  a  term  of  years,  the 
husband  may  alien  the  entirety  so  as  to  bind  the  wife.o 
The  same  words  of  conveyance,  which  would  make  two 
other  persons  joint  tenants,  will  make  the  husband  and 
wife  tenants  of  the  entirety.  This  is  a  nice  distinction 
laid  down  in  the  old  books,  and  it  continues  to 
this  day  to  be  the  law.^  *The  husband  alone  may  *133 
giant  or  charge  the  wife's  land  during  theii  joint 


>  PrtHen  on  Eitatti,  ToL  1.  131. 

b  IMl.  MC  991.    Barber  •/.  Hun,  15  Jahnten,  617.    JohuBon  t.  Hart, 

6  Wtttu  ^  Strg.  319. 

'  Grule  T.  Locnin,  Cra.  Eliz.  3ST.  When  hutband  and  wife  hold  the 
eotiiety  with  right  of  aurriTOrahip  he  cannot  alien  the  entire  ttlalt,  but 
the  hoabaiid  may  execute  a  mortgage  of  hi*  inlereit,  or  ha  may  make  a 
laaae  in  hii  own  Dame,  oi  join  witb  hie  wife.  Jackwin  t.  M'Connell,  19 
WaidtU,  175.  Id  the  etata  of  Ohio,  no  joint  tenancy  eiiels,  and  the  doC' 
trine  of  anTriTorabip  ie  QokaoirD,  eren  aa  to  a  devise  to  buebond  and 
wiie,  and  thej  take  u  tenaats  in  common,  and  not  aa  teDBnti  of  the  en- 
lintj.  Sergeant  t.  Steenberger,  2  Ohio  Rep.  305.  Wileon  t.  Fleming, 
13  Id.  68. 

dZd(f.aec.S91.  656.  Co.  Litt.  167.  b.  1S8.  a.SSl.  Btb.  Abr.  tit. 
Cu  in  vita,  8.  3  Blaeei  Rep.  1314.  Doe  v.  Farralt,  5  Term  Rep.  653. 
16  Johm.  Rip.  IIS.  5  John:  Ch.  Rep.  437.  Barber  t.  Hairii,  15  Wia- 
dea,Sli.  Denv.llaideDbergh,5ifBlil(if<R(}>.4S.  3RaitdolpK't Rtp.nS. 
5  Jfaa*.  R(r}i.533.     1    Dam't  Kentucliy  Rep.31.243.     TbhIt.  Cam[d>ell, 

7  Yergtr,  319.  Den  v.  Wbitemoie,  3  Dev.  %■  Bat.  537.  Greenlaw  t.  Green- 
.  law,  13  JfoHK  Stp.  186,  Werton,  CEl  J.    Dkkinun  t.  Codwiae,  1  Snc 
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lives,  and  if  be  be  tenant  by  the  courtesy,  duiing  bis  own. 
IKe.  He  csnQot  aJiea  oi  encumber  it,  if  it  be  a  freehold 
estate,  so  as  to  prevent  the  wife,  or  her  heirs,  after  his 
death,  irom  eojoyiog  it,  discharged  fioai  his  debts  aod 
engagemeats.  But  frem  the  authorities,  wbeti  closely  ex- 
anuoed,  says  Ur.  Preston,*  it  seemE  that  the  biubaud  baa 
tlw  power  to  tjaiisfer  the  vhale  estate  of  his  wife,  and 
the  estate  will  be  in  the  alienee  of  the  husband,  aubjeoC 
to  the  right  of  entry  of  the  wife,  or  her  heirs,  and  which 
entry  is  necessary  to  revest  the  estate  after  the  husband 
discontinues  it.  She  was  driven  at  common  law  to  her 
writ  of  right,  as  her  only  remedy ;  but  Lord  Coke  sayB,>i 
he  found  that  in  the  times  of  Biacton  and  Fleta,  the  writ 
of  entry  cut  in  vUa,  was-  given  to  the  wife,  upon  the 
alienation  of  her  husband,  and  this  was  her  only  remedy 
in  the  nge  of  Littleton.*:  That  writ  became  obsolete  af- 
ter the  remedial  statute  of  32  Hen.  VIII.  c.  28,  which  re- 
served to  the  wife  her  right  of  enby,notwith8tandii^h«r 
husband's  alienation  ;  and  the  writ  of  entry  lay  even  if 
she  had  joined  with  her  husband  in  a  conveyance  by 
feoffinent,  or  bai^in  and  sale,   for  such  conveyances 


ford  Ch.  R.  314.  933.  Sm  infra,  yfA.  it.  p.  363.  Mr.  Piwfam  (AhttrmeU 
of  Tiilt,  TBI.  ii.  p.  410  t^fi  that  u  the  law  ii  dow  oadentaod.  hoibuid 
and  wife  may,  b]t  czpru*  wordi,  be  made  tanaut<  in  eainmon,  by  ■  gift 
to  them  doting  ooTertnre.  The  Aai.  T.  Chanceilor,  in  Diu  St  Bnm  v. 
Glower,  1  Hoffmati'i  Ch.  Rep.  71,  qnertiom  the  solidilf  of  Mr.  Praiton'a 
opinion.  The  law  in  the  text  does  not  eziit  in  Connecticut,  bat  the  h<»- 
band  and  wife  on  joint  tenants  in  anch  eaie,  and  the  bniband  may  alone 
coUTey  hia  intemt.    Whittlapay  t.  Fuller,  11  Cmn.  Rip.  337. 

■  fway  en  Alttraeit  of  TitU,  vol.  1.  p,  334,  iSS,  436.  Beigeanl 
Williama,  in  hia  note  to  WaUar  t.  Hill,  3  Sound.  IBO.  n.  81,  aenalndai  that 
ai  eitatea  for  life  being  freehold  eatataa,  and  oemmeneiBg  by  lirery  of 
aeiiin,  conid  only  be  avoided  by  entry,  leasee  for  life  by  tbe  hoiband  we» 
Toidable  only,  bnt  that  leaae*  for  tBrm  of  yew  were  abKilaleiy  T<»d  on  the 
bnibutd'a  death,  and  thii  Cbaaceilor  Johnion  oooeiden  the  better  doetnne, 
and  Ihia,  I  think,  ia  the  eoneot  GODcdDawn.  Brown  v.  LindMy,  3  HilT* 
S.  C.  Ck.  Rtp.  544. 

k  S  Int.  343. 

•  Litt.  eeo.  iH.  The  Mtani  of  the  remedy  Doder  tUa  andent  vrit, 
in«y  be  aeen  in  Aw.  Abr.  lit.  Cut  bi  etlo,  and  F.  N.  B.  IBS.  h.  t. 
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were  deemed  the  sole  act  of  the  husband,  as  the  wife  waa 
not  separately  ezamlned.* 

(2.)  To  her  life  tstate. 

*If  the  wife,  at  the  time  of  the  marriage,  hath  *134 
an  estate  for  her  life,  or  for  the  life  of  another 
p«raoQ,  the  husband  becomes  seised  of  such  an  estate  in 
tight  of  his  wife,  and  is  entitled  to  the  profits  daring  the 
marriage.  On  the  death  of  the  wife,  the  estate  for  her 
own  life  is  gone,  and  the  husband  has  no  further  intereM 
in  it.  But  if  she  have  an  estate  for  the  life  of  another 
person,  who  survives  her,  the  husband  becomes  a  special 
occupant  of  Uie  land  during  the  life  of  such  other  person. 
AAer  the  estate  for  life  has  ended,  the  land  goes  to  the 
ponon  entitled  in  leversian  or  remainder,  and  the  hus- 
tond,  ftwm  husband,  has  no  more  concern  with  it.  This 
estate  the  husband  can  only  sell  or  i^iaige  to  the  extent 
c/  his  interest  in  it,  and  his  ispresentatives  take  as  em- 
blements the  crops  growing  at -his  death. 


>  C*  £>ft.  336.  >.  Th*  MUBte  of  13  Bm.  VUI.  wm  i«.«UBted  in  N«w- 
Torfc,  in  1T8T,  bjrut,  lOth  Km.eh.iS.  But  it  doMiiattppeulD  tbe  r»> 
TMioQ  of  ]83t,  and  th«  Mtian  of  ejactment  w«  donbtlr*  dsemed  commen- 
MUats  with  stary  light  to  tha  recoTery  of  land.  Nev-Yorlc  Rtvittd  Sta^ 
HkM,  ToL  ii.  p.  >08.  In  HunahuMtU,  it  ia  hald,  that  Ifao  lUtato  of  39 
Bfn.  VIU..  pntaetiag  tba  wife's  iohatttaiiQa  or  freahuld  frmn  the  hoahBad'i 
>at,J«Milllii  force  in  that  ■tate"aB  a  n»odifie»t>on  and  anMadnantlo 
the  comman  law."  Brace  v.  Wood,  1  Mtlcaif,  543.  Id  NewJeney,  by 
atatate,  it  ia  declared  that  the  hoaband  can  do  no  act  or  make  any  dafaalt 
to  aSsct  or  work  any  prejudice  to  the  wife'i  inheritance  or  fnehold,  and 
after  bia  death  die  nay  lawfnlly  enlar  aod  hold  tba  aana  notwithaUading. 
Slater'*  Dig.  77.  Tbii  ia  the  nniveraal  law  on  the  aubjecL  In  Mary- 
land, Dodar  the  atatute  of  1766,  the  bnaband  may  elect,  in  right  of  bia 
wife,  10  take  her  anceater*!  landa  at  the  valualion  of  commianonara,  and 
pay  or  give  bonda  to  the  co-hein  af  the  wife  fbr  tfaair  joit  proportion  of  the 
eat«t«,  and  that  election  veala  in  him  the  fee  ai  a  porsfaaaar,  to  the  eidn- 
ma  of  tbe  wife.  BtaToM  T.  Bichardaon,  6  Harr.  ^  Jolmt.  Map.  IGG, 
In  Millar  *.  SbacUsford,  4  Dana,  978.  it  waa  held,  that  ■  wonuui,  vboaa 
aatate  had  been  wrmgAUly  ^eoad  by  hac  hoaband,  n)i^  recoTer  it  in 
«i*aMMni  after  hia  death,  wHhoM  notice  to  the  tenant  to  qnit,  and  do  ac- 
qaiaaeaDca  in  tba  team'a  boldiag,  ikort  of  90  yean,  would  bar  bar. 
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(3.)  To  her  chattels  real. 

The  husband,  upon  marriage,  becomes  possessed,  also, 
of  the  chattels  real  of  the  wife,  as  leases  for  years,  and 
the  law  gives  hhn  power,  without  her,  to  sell,  assign, 
mortgage,  or  otherwise  dispose  of  the  same  as  he  pleases, 
hy  any  act  in  his  lifetime  ;■  except  it  be  such  an  interest 
as  the  wife  hath,  by  the  provision  or  consent  of  het  hus- 
band, by  way  of  settlement.^  Such  chattels  real  are  also 
liable  to  be  sold  on  execution  for  his  debts.  If  he  makes 
no  disposition  of  the  same  in  his  lifetime,  he  cannot  de- 
vise the  chattels  real  by  will  ;c  and  the  wife,  after  his 
death,  will  take  the  same  in  her  own  right,  without  be- 
ing executrix  or  administratrix  to  her  husband.  If  he 
grants  a  rent  chai^  out  of  the  same,  without  alterii^ 
the  estate,  the  rent  charge  becomes  void  at  his  death.  If 
he  survives  his  wife,  the  law  gives  him  her  chattels  real, 
absolutely,  by  survivorship ;  for  he  was  in  possea- 
*136  sion  of  the  chattel  'real  during  the  coverture,  by  a 
kind  of  joint  tenancy  with  the  wife.' 

(4)  To  her  chosea  in  action. 

As  to  debts  due  to  the  wife,  at  the  time  of  hei  mar- 
riage, or  afterwards,  by  bond,  note,  or  otherwise,  and 
which  are  termed  choses  in  action,  they  are  not  vested 
absolutely  in  the  husband,  but  the  husband  has  power  to 
sue  for  and  recover,  or  release  or  assign  the  same ;  and 
when  recovered,  and  reduced  to  possession,  and  not  oUi- 
erwise,  it  is  evidence  of  a  conversion  of  the  same  to  his 
own  use,  and  the  money  becomes  in  most  cases  absolutely 
his  own.e     The  rule  is  the  same,  if  a  legacy  or  diatrib- 


•  Cp  Litt.  46.  b. 

b  Sir  Edward  Tniner'a  cue,  1  Vtm.  T. 

'  Co.  Litf.  351,1. 

4  CD.  Lilt.  351,  b.  ButUr'M  mtt,  304,  to  Co.  Lilt.  lib.  3, 351,  ■■     1  £•!. 
A^.  345,  pi.  40. 

■  Little  V.  Hutb,  9  Irtdttri  N.  C.  Bq.  Ref.  18.    9  Ltigk't  N.  P.  1109. 
Tbe  rndDaliuD  of  the  wih'a  chona  in  aotion  into  pooManon  by  the  hi 
ii  not  in  all  cum  concliuiTe,  though  it  a  frimufaeit  erideooe  of  tha  a 
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utive  share  accrues  to  the  wife  during  coverture!*  So, 
"he  has  fXtwer  to  release  and  dischai^e  the  debts,  and  to 
change  the  securities,  with  the  consent  of  the  debtor.'' 
But  if  he  dies  before  he  recovers  the  money,  or  alters  the 
security,  or  by  some  act  reduces  the  chose  in  action  into 
possession,  the  wife  will  be  entitled  to  the  debts  in  her 
own  right,  without  administering  on  his  estate  or  holding 
the  same  as  assets  for  his  debts.  1=  If  his  wife  dies  and 
he  survives  her,  before  he  has  reduced  the  chose  xn  action 
to  possession,  it  does  not  strictly  survive  to  him ;  but  he 
is  entitled  to  recover  the  same  to  his  own  use,  by  acting 
as  her  administtator.'    By  the  statute  of  distributions  of 


mouef  at 

Bimk,  5  Wiartmi,  138. 

•  Gulbrth  V.  Bradley,  9  Vitty,  ten ,  675.  Sohuyler  t.  Hojie,  5  Jahnt. 
Ck.  H^iae.  HftTikndv.  Bkam,6/tid.l7e.  Cmir  *.  Tm;lM,  10  F«My, 
5T&  Witdmu  T.  WUdmsn,  9  Ibid.  174.  Fonou  *.  Fononi,  9  N.  H. 
Stf.  3f)S. 

i>  The  huband  may  ralewe  hii  wifa'i  cbosM  in  actioD,  avsn  than  in  n> 
■naindsr  or  eipsdaney,  wbicb  ma;  poaaibly  hll  ia  diuiDg  the  m  vriago.  1 
Riftr  m  HatbMd  tmd  Wift,  SS?,  337. 

<  Einlpjr'a  otato,  3  AdtKuad,  455.  Poiodexter  t.  Blackbniu,  I  In- 
itfft  JV.  C.  Eg.  Rtp.  3eG.  SnswhiU  v.  Eiecntoi  of  S.,  1  Orten'r  N.  J. 
Ck.  Rep.  30.  Biehank  t.  Richank,  2  B.  ^  Adol.  447.  Gaten  v.  Hade- 
laj,  6  Metmm  4.  W.  423.  Seupallini  t.  AlclieMn,  Q.  B.  Jane,  1845.  It 
•MiBB  to  be  DOW  a  wttled  priiid|de  b  the  late  Engliih  equity  jnriipmdBDce, 
nndet  the  nnclian  of  the  btgheM  judicial  aathority,  u  that  of  Eldon,  Grant, 
Flmner,  Leach,  Lyndhnnt,  Cottenham  and  Sugden,  that  nolhiag  Bhort  of 
ttatU  and  pontite  Tednclioo  into  powe—ion  by  the  huibaDd  vrill  bar  the 
wift'a  right  hy  mniTonhip  to  the  fhll  enjaymenl  of  her  choua  in  action, 
and  rerenrionary  and  contingeat  inteieata.  See  poat,  p.  138,  n.  h.  It  hu 
boon  ■oggeated  by  Hr.  Bngden,  that  it  wotild  be  a  good  Bmendmeat  of  the 
law  to  confer  np«n  the  buabaod  the  abaolato  power  to  dlapoae  of  all  hit 
wife's  chattel  iatereili  or  pemuial  aitale,  whelhef  preeeat  or  revenionary. 
Bnt  the  aame  lord  chancellcir  decided,  with  the  awiatance  of  the  niaster  of 
the  rolia  in  Box  v.  JaakMn,  1  Dnay,  43,  in  the  chancery  of  Ireland,  that 
the  ooort  had  do  power  to  lake  and  hold  the  wife'a  content  at  binding  to 
an  anipinieDt  of  her  reTeraionary  intereat  or  cheae  in  actioa. 

d  Garfarth  T.  Bradley,  3  Vttty,  675.     Lard  Tenderden,  in  Richard  t. 
I,  S  A.  <f  Adai.  447. 
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Se  and  43  Ouurles  II.,  and  Ihe  a6th  section  of  the  statute 
of  39  Charles  U.  c  3,  in  explanation  theieof^  and  which 
have  in  substance  been  re-macted  in  New-YoTk>  and  the 
other  states  of  the  Union,  the  husbands  of  femes  covert 
vbo  die  intestate,  have  a  right  to  administer  upon  their 
panonal  estate,  and  to  recover  and  enjoy  the  same.  Un- 
der the  statute,  it  is  held,  that  the  husband  ia  entitled, 
for  his  own  benefit,  jure  mariti,  to  administer,  and  to 
take  all  her  chattels  real,  things  in  action,  and  every  oth- 
&c  ^wcies  of  personal  property,  whether  reduced  to  pos- 
session, or  contingent,  or  recoxrerable  only  by  suiL^  But 
if  the  wife  leaves  choaes  in  action  not  reduced  to  posset- 
sioo  in  the  wife's  life,  the  husband  will  be  liable  for  her 
debts  dum  sola,  to  that  extent ;  for  those  chosea 
*136  in  action  will  be  assets  in  his  hands.^  *It  is  also- 
settled,  that  if  the  husband,  who  has  survived  his 
wife,  dies  before  he  has  recovered  the  chosea  m  aetionj 
his  representatives  areentitled  to  that  species  of  property  j 
and  in  New  York  it  would  seem,  (though  it  would  be 
contrary  to  the  English  rule,)  that  the  right  of  admints^ 
tratioa  follows  the  right  of  the  estate,  and  is  to  be  giant- 
ed  to  the  next  of  kin  of  the  husband ;  and  the  representa- 
tives of  the  husband,  who  administer  upon  the  assets  of 
the  wife  remaining  unadministered,  are  hable  for  her 
debts  to  her  creditors,  in  preference  to  the  creditors  of  the 


•  N.  Y.  Rtmaed  Statulet,  toI.  ii-  p.  75,  wac.  S9.     Ibid.  9B,  wc  79. 

k  Whilaker  t.  Wfailaker,  G  JoknM.  Rep.  1 12.  The  *IUute  oT  39  Chuiw 
II.,  ch.  3,  Mc.  9S,  left  the  nfiMU  of  fsniw  wvett  w  «t  entmnoa  law  ;  loA 
th>  ri(ht  of  ths  husband,  at  commen  law,  irai  not  only  to  BdmiiiMtBl,  bat 
to  enjay  cioluaiTely  the  effsota  oF  his  dacaaaed  wife.  S  Blatk'i  Cam.  &]£, 
S16.  HoBkiiM  V.  Millw,  2  Dn.  N.  C.  Rip.  360.  It  aeema  to  b«  Iha  aat- 
tied  rule,  that  if  the  hnfbaad  ia  leduoed  to  the  necwntjr  of  tmn|  either  M 
law  or  in  equity  ia  order  to  reecier  fail  dec«a«ed  wife'i  oboaM  in  aetioo,  b# 
mwl  fint  adiniQiatar  od  bet  Mtate  and  ane  in  tbe  capacity  of  adminiatw- 
tor. 

•  Heard T.  Stanford,  3  P.  IFinj.  409,411.  Cas4tUmp.  Talk,  173.  8* 
C.  DoaQinftoB  v.  Mitchell,  1  Orten't  N.  J.  Vh.  Rep.  948.  He  ia  only  lia- 
ble Bi  adminlitntot  on  the  eatate  of  the  wife  for  ber  debts,  to  the  mMNI 
of  tbe  BMeti  ree«ved  by  bim.     N.  Y.  Rtvietd  SlattO**,  Tol.  u.  p-  75. 
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bnsband.^  So,  if  after  the  husband  has  administered  in 
part  on  his  wife's  estate,  and  dies,  and  administration 
de  bonis  non  of  the  wife  should  be  obtained  by  a  third 
person,  or  by  the  next  of  kin  of  die  wife,he  would  be  deem- 
-ed  a  mere  trustee  for  the  lepresentatives  of  the  husbands 

It  has  been  cmBtderably  discussed  in  the  books,  by 
what  title  the  husband,  sumring  his  wife,  takes  her  cAoms 
tn  action.  It  has  oAen  been  said,  that  he  takes  by  the 
statute  of  distributions  as  her  next  of  kin.  But,  from  the 
language  of  the  English  courts,  it  would  seem  to  be  more 
proper  to  say,  ^at  he  takes  under  the  statute  of  distribu- 
tions as  husband,  with  a  right  in  that  capacity  to  ad- 
minister for  bis  own  benefit ;  for  in  the  ordinary  sense, 
neither  the  husband  nor  wife  can  be  said  to  be  next  of 
km  to  the  other.  ^ 

What  will  amount  to  a  change  of  property  in  action 
belonging  to  the  wife,  so  as  to  prevent  it  from  going  back 
to  the  wife  in  case  she  survives  her  husband,  was  dis- 
cussed in  the  case  of  iSctiyter  v.  HoyleA  It  was  there 
shown,  that  the  husband  may  assign,  for  a  valuable  con- 
sideration, his  wife's  cfioses  in  actum  to  a  creditor, 
free  from  the  wife's  contingent  •right  of  survivor-  •137 
ship.    The  doctrine  that  the  husband  may  assign 


•  If.  Y.  Rnitd  Staluia,  vol  ii.  p.  75.  mc.  39. 

K  BtOa'i  wis,  304  lo  Ub.  3.  Co.  Lilt.  EUioU  t.  Collier,  3  A(k.  Rep. 
5SB.  Bptaeti,3.,GJalm».Rfp.llS.  1  Hagg.Ecel.  Rep.  3tl.  BelUv. 
KimptDD,  3  B.  ^  Adolphiu,  373.  See  aim  Hnnter  v.  HnUett,  1  Edv.  Ck. 
Rep.  see  aod  infra,  p.  ill,  413.  la  Ohio  the  law  is  different  The  hni- 
band  ii  not  next  of  kin  lo  hia  wife  foi  iDberitauce.  He  may  adminiiter 
on  the  ntate  et  his  deceued  wireg  bat  he  mUBt  account  not  ooly  to  tbe 
credilon  of  the  wife,  bot  to  the  hein,  and  therefore  Ifae  bUBbsad  cannot 
Bi  nrrivor  in  hu  own  right  paraoe  her  cbossB  in  actioa  either  in  law  oi 
equity.  Cany  t.  Falkingon,  14  Ohio  Rep-  100.  So  in  Connecticut,  the 
harinnd  on  the  death  of  hia  wife  does  not  become  entitled  ae  heir  or  Burri- 
vot  to  her  penonal  propertjr.  He  does  not  take  aa  adminiitnUor,  bnt  pie* 
to  her  adminiftratoi  for  diitribulioa.  Baldwin  t.  Carter,  17  Conn. 
Rep.Sai. 

<■  3  Vetey,  346,  247.  14  Ibid.  361,  383.  15  Ibid.  537.  18  Ihid.  49, 
55,56. 

'  5  Jokn*.  Ck  Rep.  196- 
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the  wife's  chose  in  action  for  a  valuable  consideiation, 
and  thereby  bar  her  of  her  right  of  Burvivorship  ia  the 
debt,  but  subject,  nevertheless,  to  the  wife's  equity,  has 
been  frequently  declared,  and  is  understood  to  be  the 
rule  best  sustained  by  authority.  Such  an  appropriation 
of  the  property  is  the  exercise  of  an  act  of  ownership  for 
a  valuable  purpose,  and  an  actual  appropriation  of  the 
chattel  which  the  husband  had  a  right  to  make.^  But 
a  voluntary  assignment  by  the  husband  of  the  wife's  cha- 
ses in  action  without  consideration,  will  not  bind  her,  if 
she  survives  him.''  The  rule  is,  that  if  the  husband  ap- 
points an  attorney  to  receive  the  money,  and  he  receives 
it,  or  if  he  mortgages  the  wife's  chases  in  action,  or  as- 
signs them  without  reservation,  for  a  valuable  considera- 
tion, or  if  he  recovers  her  debt  by  a  suit  is  his  own  name, 
or  if  he  releases  the  debt,  or  novates  the  debt,  by  taking  a 
new  security  in  his  own  name ;  in  all  these  cases,  upon 
bis  death,  the  right  of  survivorship  in  the  wife,  to  the 
property,  ceases.  And  if  the  husband  obtains  a  judgment 
ot  deciee,  as  to  money  to  which  he  was  entitled  in  right 
of  his  wife,  and  the  suit  was  in  his  own  name  alone,  the 


■  C»rt«rot  V.  Pucbal,  3  P.  Wnu.  197,  Batca  t.  Dandj,  3  Atk.  Rep.  206. 
S.  C.  3  RuHeCi  Rtp.  65,  note.  Jemon  t.  MouIsod,  3  Atk.  417.  Eari 
of  S&lbbur;  *.  Newtoa,  1  Edtn'»  Rip.  3T0.  Sir  William  Gnnt,  in  MM- 
ford  V.  Hitford,  9  Vemy,  87.  Johnsan  r.  Johnran,  1  Jte.  ^  Walk.  456. 
Schnjlst  T.  Hoyle,  above  cited,  Kenney  v.  Udall,  5  Joint.  Ch.  Rep.  4W. 
S.  C.  5  Coaen'i  Rip.  597.  hawrj  t.  HogMod,  3  BoiBard,  394.  SHn 
and  another,  Gaudiani  of  Jordan,  4  Rault't  Rep.  468,  In  thia  last  caM 
the  anignment  was  Boatatned,  not  atrictlj  ai  an  aaaignnient  for  a  valuable 
GouaidBrntion  enuring  lo  tbe  huabaud,  but  on  the  very  meritoriona  nviQDd 
that  the  aaeignmeul  of  the  wife'i  chiMe  in  aelian  la  tnulees  ma  for  the 
benefit  of  her  and  ber  child.  It  waa  a  reamnable  anticipation  by  settia- 
ment,  of  a  proviiion  for  the  wife's  equity,  and  valid  in  equity,  Ihongh  lbs 
fund  waa  not  reduced  to  poeaeHion  before  the  eieculion  of  the  aaaignmenl. 
But  aee  Ihe  note  a.  infra,  p.  138,  where  the  power  of  the  huaband  over  the 
wife'a  rigbta  in  action  is  more  Jimited. 

b  Buniel  V.  KinnaMeu,  2  Vent.  Rtp.  401.  Sir  William  Grant  in  Mit- 
toti  T.  Mitbrd,  9  Vetey,  HT.  Sir  Tfaomaa  Plumer,  in  JahnKm  v.  Jobnmn, 
1  Jot.  ^  Walk.  45S.  Jewaon  r.  MoutMn,  2  Atk.  Rtp.  430.  SaddioKton 
v.  KinaraoB,  1  Bra.  44,     Hartman  v.  Dowdel,  1  RetnU'i  Rtp.  319. 
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property  vests  in  him  by  the  recovery,  and  is  so  changed 
as  to  take  away  the  right  of  survivorship  in  the  wife. 
If  the  suit  was  in  their  joint  name^,  and  he  died 
'before  he  had  reduced  the  property  to  possession,  *1 38 
the  wife  as  survivor  would  take  the  benefit  of  re- 
covery.*  It  is  settled,  that  in  a  suit  in  chancery,  by  the 
husband  to  recover  a  legacy,  or  distributive  share  due  to 
the  wife,  she  must  be  made  a  party  with  him,  and  then 
the  court  will  require  the  husband  to  make  a  suitable 
provision  for  the  wife  out  of  the  property.  The  court  of 
chancery  has  always  discovered  an  anxiety  to  provide 
for  the  wife  out  of  her  property  in  action,  which  the  hus- 
band may  seek  to  recover.  If  he  takes  possession  in  the 
character  of  trustee,  and  not  of  husband,  it  is  not  such  a 
possession  as  will  bar  the  right  of  the  wife  to  the  property 
if  she  survives  him.  The  property  must  come  under 
the  actual  control  and  possession  of  the  husband,  quasi 
husband,  or  the  wife  will  take  as  survivor,  instead  of  the 
personal  representatives  of  the  husband. 

A  general  assignment  in  bankruptcy,  or  under  insol- 
vent laws,  passes  the  wife's  property,  and  her  choses  in 
action,  but  subject  to  her  right  of  survivorship ;  and  if  the 
husband  dies  before  the  assignees  have  reduced  the  pro- 
perty to  possession,  it  will  survive  to  the  wife,  for  the  as- 
signees possess  the  same  rights  as  the  husband  before 
the  bankruptcy,  and  none  other.i>     It  has  been,  accord- 


>  Hilliard  T.  Huabridge,  Alleyn'i  Stp.  36.  Lord  Haidnicke,  in  Gu- 
forth  T.  Bndlc7,  3  Vttty,  675.  M'Dowl  r.  Ciai\et,6  Jahn:  Ch.  Rtf. 
133.    Searing  v.  8«aring,  9  Faigt't  Rtp.  383. 

>  MitTord  T.  Mitfard,  9  Vettg,  ST.  Jewwn  v.  Moalno,  3  Alk.  Rep. 
laO.  GsTner  t.  WilkinsoD,  DUktat'  Rep.  491.  Suldio^on  v.  Kinunka, 
1  Bn.  C.  C.  44.  Van  Epi«  ».  Van  DeUHD,  4  Paigt'i  Rtp.  64,  Pierce  T. 
Tbameij.  a  Simon^  Rip.  IGl.  Onloall  y.  Van  Winkle.  1  Orttn't  tf.  J. 
Ck.  Rep.  516.  It  b  veil  mttled,  Ihal  at  law,  an  aasigmnent  in  bsDkrnptcjr 
will,  of  itaelf,  bar  the  wile'a  contiagent  right  of  lurrtTorship  in  a  ch«e  in 
action,  and  will  bar  a  suit  at  law  on  a  liond  entered  ioto  bjr  tlie  wife  dum 
mia.  MUea  t.  WUMami,  1  P.  Wms.  S49,in  K.  B.  Bonil  t.  Brander,  1 
P.  Wmt.  458,  in  K.  B.  Mitchell  v.  Hnghea,  6  Bin;.  Rtp.  68».  But  in 
the  tats  can  of  Hollory  v.  Vandarheyden  beforo  ' 


Google 
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ingly,  held,  that  a  legacy  in  stock  was  not  reduced  to 
possession  by  mich  an  assignment,  so  as  to  bar  the  wife's 
right  of  surriTorship,  and  the  wife  took  it  by  sunriyor- 
ship  as  a^nst  the  assignees.^ 


IbB  3d  circuit,  Nca-YoTk  Legal  Olttntr  tm  Jhbiutj,  1346,  it  tru  held, 
that  Ihou^  a  diacharge  of  the  hiuband  in  baakniptcy  would  bar  a  amt  at 
law  a^nst  huibaad  and  wife  Tor  the  debt  of  the  wife  ditm  wis,  yet  in 
equity,  laluifaclioD  coutd  be  had  foi  the  debt  ant  of  ber  separate  estatA, 
where  there  bed  been  an  appointment  by  her  cbai^ng  her  Mpw«te  cAate 
wHb  the  d«bt-     Vidt  Infra,  p.  I4G. 

•  I^erce  v.  Thoniely,  3  5mwn<'  Rep.  167.  180.  It  ifl  difficult  to  recon- 
cile the  more  ancient  with  tlie  recent  Engliib  equity  cases,  on  tbe  inbgect 
of  tbe  effect  to  be  given  to  the  hueband'a  oarigninent  of  tbe  wife's  choesi 
in  action.  Thus,  in  the  caws  of  Chandos  t.  Tsibct,  9  P.  Wm*.  601 ; 
Bates  T.  Dandy,  3  Atk.  Rep.  306,  and  Hawkins  t.  Obyn,  aid.  549,  the  kut- 
gnage  is,  thai  a  contiagenl  interest,  or  the  poaubility  of  a  tehn,  or  a  qM- 
cifio  possitnlity  of  tbe  wife,  may  be  usigned  by  the  basband  fora  valna- 
ble  conrideration,  so  as  to  bind  bis  wife.  Btit  in  Homsby  t.  Lee,  9  Maid 
Ck.  Rep.  16;  Panlew  t.  Jackson,  1  RaanWt  Rep.  TO,  and  Houner  r. 
HoKon,  3  ibid.  65,  it  ia  held,  that  the  busband'i  asaignmeDt  of  tbe  wiAi*s 
reversionary  intereat  will  not  bar  her  right  ai  bis  sarviTor,  provided  the  in- 
terest continue!  revenionary  to  his  death.  So,  Sir  William  Grant,  in  Mit- 
ford  T.  Mitlbrd,  S  Vtny,  87,  doubted  tbe  soandnen  of  tbe  rule,  that  ths 
husband's  SBsignmenI  for  a  valnable  consideration  passed  the  wife's  obcae 
in  action,  freed  from  bsr  contingent  ri^t  of  surrivonfaip,  bseause,  in  that 
case,  the  pnrcbsser  would  take  a  greater  right  than  tits  husband  had.  He 
admitted,  however,  that  a  distinction  was  constantty  taken  between  aa- 
aignmenls  in  bankruptcy,  or  by  operation  of  law,  and  a  particular  anignee 
far  a  specific  consideration.  And  in  Horasby  v.  Lee,  Sir  1%.  PInmer  con- 
sidered, that  a  particular  asaignee  was  not  belter  off  in  this  respect  than  a 
general  ssiignee  in  bankruptcy.  Afterwards,  in  Furdew  v.  Jackson,  1 
Jtustsir*  Rep.  76,  th«  eabject  was  discussed  and  re-argued  with  great  abil- 
ity, and  Sir  Th.  Plumer,  in  an  elaborate  opinion,  declared  hia  adherence  to 
bis  former  opinion,  and  carried  his  doctrine  out  broadly  to  (he  whole  ei- 
tent  of  it,  by  holding,  that  all  aeaignments  made  by  the  husband  of  tbe 
wife's  oalBtanding-  penonal  chatlelB,  not  then  reduced  to  possesrion,  wheth- 
er tbe  Bssignment  be  in  bsnkniptcy,  or  under  an  insolvent  act,  or  to  trust- 
«Bi  for  payment  of  debts,  or  to  a  purchaier  for  a  valuable  consideration, 
pass  only  tbe  interest  which  tbe  husband  had,  subject  to  the  wife's  legal 
right  of  survivorship  ;  and  the  hnabind  could  not  possibly  make  an  assi^- 
ment  of  the  reversionary  interest  of  hie  wife,  so  as  to  bar  her  as  sarvivor, 
provided  ths  Interest  remained  revenionary.  Sir  Wiltiam  Grant,  in  Kor- 
ley  V.  Wright,  II  Vetey,  13,  thongbl  than  was  great  weight  m  lbs  propo- 
sition of  Lord   Alvonley,  that  no  assignmsnt  by  the  hosbtuid,  even  for  a 
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The  wife's  equity  to  a  reasonable  provision  out  of  her 
property  for  the  support  of  herself  and  her  children, 
makes  a  distinguished  figure  in  the  modem  chancery 
cases,  which  relate  to  the  claims  of  the  husband  upon  the 
property  of  his  wife  in  action.  If  the  husband  wants  the 
aid  of  chancery  to  enable  him  to  get  possessinn  of  his 
wife's  property,  or  if  her  fortune  be  within  the  reach  of 
the  couit,  be  must  do  what  is  equitable  by  making  a  rea- 


Talnable  ci>ii>ideRilian,caDld  codtbj  mora  than  the  li^t  he  had  lo  redace 
the  wire'tODlstaDdiogintereM  into  poKraioUiiubjecCto"  the  wi/e'a  equity  ;" 
■nd  that  if  the  buiband  died  b«rare  that  fact  had  occurred,  Ihe  wife'i  rigLt 
aiaarriTor  would  bar  the  aMignee.  In  Eliwni  T.EIivin,13  i^im.  309,  tba 
doctijne  in  the  easa  of  Fardew  v.  Jackwn,  ra-affirmed  by  the  Vice  Cban- 
edlor.  Again,  in  Hooner  v.  Hortou,  3  RtuuFi  Rip.  65,  Lotd  Chaaeel- 
lor  Lyndbniat  gave  a  decided  aapport  to  the  doctrinea  of  the  aucceaire 
maatora  of  the  rolla.  Lord  Alvanley,  Sir  William  Grant,  and  Sir  Th.  Plumer, 
BO  far  ai  the  roTerdonaty  intcrat  of  the  wife  was  in  question  ;  but  ha  loolt 
■  diatinclion  between  the  eaae  in  which  Ihe  huaband  had  an  immediala 
]wwer  al  the  time  of  the  aaugiunent,  of  reducing  the  ohoae  in  action  into 
poaaasaiaD,  and  where  be  had  not  In  Iba  fint  eaae,  the  aoaignmant 
ought,  in  equity,  to  be  regarded  as  the  actual  reduetioa  of  the  properly  into 
faaaeaaion,  and  ■  couaeqneat  tranafer  of  it,  for  be  had  Ibe  power  to  do  it, 
a>d  the  aasignnient  amounted  lo  an  agreement  to  do  it. 

Tbeae  latter  caaaa  ware  reviewed  in  Siter  and  another,  gnardiana  of  Jor- 
dan, 4  Raalt'*  Rep.  468,  by  Cfa.  J.  Gibaon,  with  laaining  and  ability,  and 
the  reoaoning  of  9ir  Thomu  Plainer,  aad  of  Iiord  Lyndhnrat,  powerfnlly 
e«mbated.  Afterward*,  in  Sherman  v.  Reigart,  7  Wattt  fSerg.  IGd,  the 
ooort  dectai«d  their  adtureuee  to  the  doelline  in  Siler's  eaae.  The  doe- 
trine  of  the  Eogtiah  caaea,  that  the  efficiency  of  Ihe  aaugnment  depends 
on  the  prerioos  redoetion  of  the  ohoae  in  actiou  to  posceiwaii,  ia  declared 
not  to  be  iDond,  iuaamucb  at  Ihe  boaband  jun  nurili  baa  domioiOD  over 
the  property  aa  well  aa  the  power  to  redace  it  to  poaeaaion,  and  faia  fair 
tmiajide  tranafer  of  it  for  a  valuable  conaideration  paaaes  that  whole  do- 
miiuon,  capacity,  and  title.  The  hnaband,  by  marriage,  aacceeda  to  the 
wife'a  power  of  diipoaal;  and  the  dietinctlon  between  veated  and  coirtin- 
gant,  or  revarBonary  intereata  of  the  wife,  in  reapect  to  tbe  marital  domin- 
ion aad  power  of  tranafer  of  it,  ia  held  to  be  withoot  fonudation.  The  crit- 
iml  review  hi  Ihia  laat  case  of  theBngliibcaiea  waa  intended  only  to  ahow 
(he  weak  gnmnds  on  which  the  new  theory  reeled  j  and  the  point  really 
deeded  in  FaanaylvaiWB,  and  the  anthortty  of  the  eaae,  extend  only  to  prove 
that  on  aoagnmant  of  a  wife's  ehoae  in  action  to  trualeea  for  Iha  benefit  of 
the  wih  and  children,  and  to  plaoe  it  beyond  the  power  of  waste  by  lh« 
hoabaad,  waa  meriteiiona  and  valid  in  equity. 
Vol.  II.  13 
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aonable  provision  out  of  it  for  the  maintenance  of  hei 
and  her  children.  Whether  the  suit  for  the  wife's  debt, 
legacy  or  portion,  be  by  the  husband  or  by  his  assignees, 
the  result  is  the  same,  and  a  proper  settlement  on  the 
wife  must  first  be  made  of  a  proportion  of  the  property.* 
The  provision  is  to  be  proportioned,  not  merely  to  that 
part  of  the  equitable  portion  of  the  wife's  estate  which 
the  husband  seeks,  but  to  the  whole  of  her  personal  for- 
tune, including  what  the  husband  had  previously  receiv- 
ed. And  perhaps  chancery  ought,  on  just  principles,  to 
restrain  the  husband  from  availing  himself  of  any  means, 
either  at  law  or  equity,  of  possessing  himself  of  the  wife's 
personal  property  in  action,  unless  he  would  make  a  com- 
petent provision  for  her.  The  English  rule  in  equity  is, 
that  where  there  is  a  suit  in  the  ecclesiastical  courts  for 
subtraction  of  a  legacy,  and  there  is  a  married  woman  to 
be  protected,  or  a  trust  to  be  executed,  the  court  of  chancery 
will  restrain  the  suit  by  injunction. ■■ 
Chancery  will  restrain  the  husband  from  proceeding 
in  the  ecclesiastical  courts  for  the  recovery  of  the 
•140     wife's  l^acy,  until  'a  provision  is  make  for  her  ;= 


>  Howard  V.  MoSat,  2  John*.  Ch.  Rtp.  306.  1  Edtn'i  Rtp.  67.  370, 
3T1.  S  Atk.  Rtp.  430,  421,  433.  Steecli  v.  Thorioeloa,  3  Vttey.  8a. 
563.  4  Bra.  Rep.  139.  3  Cox'*  Cow.,  422.  11  VtMy,  17.  SO,  31.  1 
Jtfolfif.  Ch.  Rtp.  362.  Ctaney''  Enag,  pattim.  DutiII  v.  Farmen'  Buk 
of  Marylaad,  4  GUI.  ^  Johtu.  Rep.  282.  Wbttoaidei  v.  Dgnia,  7  Dama't 
Rep.  106.  Perryclev  y.  Jacoba,  HUl'i  S.  C.  Ch.  Rtp.  509.  Ubo  T.  Bar- 
evford,  3  Vetey,  506.  Id  tbn  last  ciMj  the  OMignmeat  of  tbe  wLfa'i  intur- 
Mt  Id  bank  rlock,  to  cniditon  id  trasl  to  pajr  dcbta,  wu  held  to  b«  aubjeet 
to  the  nira's  equity,  on  a  bill  to  enrorce  the  a«aigiiment. 

i-Anm.    I  Atk.Rtp.^l.    Gngnjoa  v. Giigaian,  I  Hags. EeeL  Rep. 53&. 

'  2  Atk.  Rep.  419.  Chancery  will  interpoie  on  q  bill  filed  by,  or  ou  behalf 
af  the  wife,  and  reatrain  the  hniband  or  hi>  anigniia  from  |iii»»i  aiiiit 
themselvcH  of  the  ptopetty  at  law,  antil  a  loitable  proTmoD  be  allowed  fa> 
her  support.  Van  Eppa  v.  Van  Deuaen,  4  Paige't  Rip.  B4.  It  hu,  at 
last,  in  New- York,  become  a  satlled  rule  of  the  courts  of  equity,  that  they 
wQI  interfere  and  realraio  a  hnabend  ttoto  recovering  at  lav  his  wife's  pro- 
perty, uDlU  he  makes  a  prorisioa  for  ber.  But  this  will  not  be  tbe  oaaa  if 
tb«  wife  liTas  apart  ttom  her  fanaband  witbont  oanaa,  oc  faas  a  atiSwent 
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and  upon  that  doctrine,  a  suit  at  law  for  a  legacy 
or  diatribittive  share,  ought  equally  to  be  restrained,  for 
such  rights  in  action  are  of  an  equitable  nature,  and  pro- 
perly of  equitable  cognizance.  The  principle  is  tha 
chancery  will  lay  hold  of  the  property  of  the  wife,  as  far 
as  it  may  be  iu  Its  power,  for  the  purpose  ot  providing  a 
maintenance  for  her  when  she  is  abandoned  by  her  hus- 
band ;  and  in  Dumond  v.  Magee,^  where  the  husband 
had  abandoned  his  wife  for  many  years,  and  married  an- 
other woman,  he  was  held  to  have  forfeited  all  just  claim 
to  his  wife's  distributive  share  of  personal  estate  inheri- 
ted by  her,  and  the  same  was  appropriated  by  decree  to 
her  separate  use. 

This  subject  was  considered,  and  the  principal  author- 
ities reviewed,  in  the  case  of  Kenney  v.  Udall.^  It  was 
there  held,  that  the  wife's  equity  attached  upon  her  per- 
sonal property  whenever  it  was  subject  to  the  jurisdiction 
of  the  court,  and  was  the  object  of  a  suit,  in  any  hands 
to  which  it  might  come,  or  in  whatever  manner  it  might 
have  been  transferred.  It  makes  no  difference  whether 
the  application  to  the  court  for  the  property  be  by  the 
husband,  or  his  representatives,  or  assignees,  or  by  the 
wife,  or  her  trustee,  seeking  a  provision  out  of  the  pro- 
perty. This  equity  is  equally  binding,  whether  the 
transfer  of  the  property  be  by  operation  of  law,  under  a 


prorkion  from  other  •ources.  Fr;  v.  Ft;,  7  Pfigt,  462.  Msrtiu  t.  Mar- 
tin, 1  flDjfnun'*  Ci.  Acp.  4GS.  But  equity  will  not,  *t  lbs  rait  oT  the  wife, 
compd  e  MttlemeDl  oal  at  a  clutt  in  n^Jion  beqasathed  to  her  far  life,  bat 
aataipnMed  to  ba  for  hei  k>1b  and  separata  life,  agaiiut  a  particular  at- 
tfgnti  /or  a  tatiu^U  eantideralimi.  Tlie  contract  of  the  husband  ia  ei- 
daded  only  bj  wordi  ahowing  clearly  that  the  ([ill  wa*  intended  (o  be  for 
her  aepante  nae,  or  in  tbe  eiuleace  of  b  caae  in  which  be  omita  dnij  to 
prerida  for  her.  E3iiaU  t.  CordeU,  5  Madd.  Ch,  Rep.  149.  Stanton  v. 
Uall,  3  Sat.  ^  Jfifni'i  Sep.  175.    Tyler  t.  Lake,  Ibid.  IS3. 

'4Jokiii.  Cli.Rtp.3ia. 

kS  Ibid. 464.  3Ceuen,  590.  S.C.  DaiiY.Bn>'Kjet,2  It'Cerd'tS.  C. 
a.  Rep.  3&8.  DaraU  t.  Farman'  Bank  of  Maryland,  1  QUI.  ^  Johm. 
Jt^S8&8.P. 
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commissioa  of  bankniptcy,  oi  by  act  of  the  party  to  gen- 
eral assignees,  or  to  an  individual,  or  whether  the  partic- 
ular transfer  was  Tolnntary,  or  made  upon  a  good  and 
valuable  consideration,  or  in  payment  of  a  just  debt.* 
The  court  may,  also,  in  its  discretion,  give  Uie  whole,  ot 
part  only  of  the  property,  to  the  wife,  according  to  the 
circumstances  of  the  case.  So,  again,  in  JEfctnZand 
•141  V.  Bloom,^  the  same  subject  "came  under  consid- 
eration, and  the  rule  in  equity  was  considered  as 
settled,  that  the  wife's  equity  to  a  suitable  provision  for 
the  maintenance  of  herself  and  her  children,  out  of  her 
separate  estate,  lying  in  action,  was  a  valid  right,  and 
extended  not  only  to  property  which  she  owned  dum 
sola,  but  to  property  descended  or  devised  to  her  durii^ 
coverture.  A  new  equity  arises  to  the  wife  upon  property 
newly  acquired,  and  attaches  upon  it  equally  ns  upon 
that  which  she  brought  with  her  upon  marriage.  ■= 

The  wife's  equity  does  not,  according  to  the  adjudged 
cases,  attach,  except  upon  tfiat  part  of  her  personal  pro- 
perty in  action  which  the  husband  cannot  acquire  with- 
out the  assistance  of  a  court  of  equity.  The  rule  in 
equity  does  not  controvert  the  legal  title  of  the  husband 
to  his  wife's  personal  fortune ;  and  if  he  once  acquired 
possession  of  that  property  jure  mariii,  though  it  should 
have  been  of  an  equitable  nature,  chancery  will  leave 
him  in  undisturbed  possession  of  it.  The  claim  attaches 
on  that  part  of  the  wife's  personal  fortune  for  which  the 
husband  seeks  the  aid  of  a  court  of  equity,  or  where  he 
makes  an  assignment  of  her  equitable  interests ;  or  the 
'  wife  seeks  relief  in  chancery  against  her  husband  and 
his  assignees,  in  regard  to  her  legal  or  equitable  rights 


>  EbiI  of  Salubnry  v.  Newton,  1  Eden't  Rtp.  379.  BmtiI  v.  Bnndra,  1 
P.  Wnu.  458.  £x  pute  Thampsoa,  I  Deaean,  90.  Bi  puU  KiDK,  ib. 
143. 

<<  BJohtu.  Ch.  Rtp.  17B. 

°  In  the  cue  ex  parte  Birttfard,  1  Zhitou.  S.  C.  Rep.  3S3,  the  ooort, 
afiers  full  dacDuion,  ordered  a  new  Mttleinent  inbToutoflhe  wife  on  • 
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vhich  they  are  pursuing.^  If  the  husband  caa  acquire 
possession  without  a  suit  at  law,  or  ia  equity,  oi  by  a 
suit  at  iaw,  without  the  aid  of  chancery,  (except,  per- 
haps, as  to  legacies,  and  poitions  by  will,  or  inheritance, 
as  has  been  already  suggested,)  the  husband  will  not  be 
disturbed  in  the  exercise  of  that  right.i>  But  it  is  un- 
itecessary  to  pursue  this  subject  more  minutely ;  and  it  is 
a  vain  attempt,  says  Mr.  Justice  Story,'  to  ascertain  by 
general  reasoning,  the  nature  or  extent  of  the  doctrine, 
for  it  stands  upon  the  practice  of  the  court  The  cases 
ia  chancery  to  which  I  haye  referred,  have  incorporated 
into  the  equity  jurisprudence  of  New- York,  all  the  lead- 
ing provisions  and  principles  of  (he  English  courts  of 
equity  on  this  head :  and  though  such  a  protection  to  the 
wife  cannot  be  afforded  in  Petmsylvauia,  where 
there  is  no  court  of  •chancery,^  nor  in  New-Hamp-  "142 
shire,  where  equity  powers,  to  a  specific  extent 
only,  are  conferred  by  statute  upon  the  superior  court  of 
common  law  jurisdictioD ;'  yet  I  presume  it  exists  in 
most  of  the  other  states  where  courts  are  established  with 
distinct  equity  powers,  according  to  the  English  system, 
or  with  legal  equitable  powers  united,  according  to  the 
more  generally  prevailing  practice  in  the  United  States. 
It  exists  in  Maryland  and  Tennessee;  and  in  the  latter 
state  protection  is  even  afforded  in  their  courts  of  law.f 


•Wilworth, Ch.,  in  Vm  Bppa  t.  Vui  Danasn,  4  Paigt,6*.  Try  t. 
Krj.T  td.  469.  HuUn  v.  HBrtin,  1  HofnanU  Ch.  Rtp.  463.  it  Alk. 
419.    3  Story*  Bq.  633.     Clancy'*  Eitay,  466. 

k  Howud  T.  Moffktl,  3  Join*.  Ch.  Rep.  306.     Tbomu  v.  Sbeppsrd,  9    ' 
JTCn-if*  S.  C.  CLItep.36.    In  Ihe  matui  of  Anne  Walksr,  1  Uoyd  f 
OaoU,  J59,  Cueateiiip.  Plunket. 

•  Starfl  Eq.  ToL  S,  635,  636. 

i  Yobd  *.  Bunet,  1  Bimity,  3S8.  Tba  irant  of  auoh  &  poww  in  the 
pBODBjlTaDia  coDrU  ia  dceplj  ngreUed  by  a  Tsty  inlelligsat  jodga.  In 
the  matter  o(  Miller,  1  AthtmaiPi  Ref.  333.  Bnl  Iha  Oiphaa'i  court  ha*. 
by  atatnle,  a  Kinited  joiiadietioii  «Ter  the  wife**  equity. 

•  Faraona  t.  Fanom,  S  N.  H  Rep.  309. 

r  M'ElhaUBD  t.  Howell,  4  Haywood,  19.  Dorall  y.  FanDen*  Bank  of 
Haiyland,  4  OiO.  4  /oina.  Rtp.  382.    In  TeunMaae  it  bw  been  ai 
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In  North-Carolina,  if  the  aid  of  a  conrl  of  equity  be  re- 
quired by  the  husband,  to  enable  him  to  take  possession 
of  his  wife's  property,  he  must  make  reasonable  provision 
for  her ;  and  the  r«le  is  the  same  when  his  legal  repre- 
sentatives or  assignees  claim  it.  But  their  decisions  go 
DO  further,  and  the  wife  cannot,  by  a  suit  in  equity,  stop 
him,  though  he  be  insolvent,  from  taking  possession,  un- 
less her  claim  be  founded  upon  a  marriage  settlement.* 
The  superior  court  of  New-Hampshire  intimates  that  it 
may,  perhaps,  be  authorized  to  apply  the  principle  of  sus- 
taining the  wife's  equity,  when  the  husband,  or  his  as- 
signee, asks  the  aid  of  the  court  to  obtain  possession  of 
the  distributive  share  of  his  wife.** 

There  is  a  difference  as  to  choses  in  actimi  belonging 
to  the  wife,  whether  the  husband  sues  in  bis  own  name 
exclusively,  or  jointly  with  his  wife.  The  principle  of 
the  distiuction  is,  that  if  he  brings  the  action  in  his  own 
name  alone,  (as  it  is  said  he  may  for  a  debt  due  to  the 
wife  upon  bond,*)  it  is  a  disagreement  to  the  wife's  inte- 
rest, and  implies  it  to  be  his  intention  that  it  should  not 
survive  her.    But  if  he  brings  the  action  in  their  joint 


tlwt  the  wire's  equity  will  be  enforced ;  (1,)  When  the  hnabind  or  hii  ■>• 
■ignee  ie  Hking  the  aid  ef  »  ooDrt  of  equity  to  reduce  her  properly  iDt« 
posMuioD ;  (S.)  At  the  luit  af  the  wife  or  at  her  truilee,  prayiDg  for  tfao 
proTiaion:  (3.)  When  the  tnutee  deeigni,  or  ii  willing  to  pay  or  delirer 
ovet  the  pMpeilj  to  Ihe  hDabwid  or  hie  ungneo  witboat  suit.  In  tbet 
ca*tt  all  of  them  will  b«  enjoined,  at  the  auit  of  the  wife,  from  changing 
the  poaMBuoa  untO  prOTiaian  be  made.  But  if  the  huaband  oi  hii  aaignee 
haa  already  reduced  the  property  into  pametmoa,  a  court  of  equity  doM 
not  interfere.  Detirin  T.  Filipatiick,  1  Meigt,  SSI.  Tbeae  are  ihe  ■•>• 
tied  prinoiplef  on  the  Rubjed  in  the  En[;lish  equity  ayMem. 

•  Bryan  t.  Brjan,  I  Badg.  f  Dm.  Eg.  Cat.  47. 

n  Sea  Paraona  v.  ParKtiw,  9  N.  H.  Rep.  309,  33B,  where  Ch.  J  Parker 
has  examined  the  hiatory  and  doctrine  of  the  wile's  equity,  with  accurate 
and  elaborate  leBming. 

•  Lord  Chancrilor,  in  Oglaader  t.  Baaton,  1  Vent.  396.  Howell  t. 
Maine,  3  Ltv.  403.  Bnt  Mr.  Prciion,  in  hb  £>My  oa  Abttraett  of  Tillt, 
vol.  L  p.  348,  ooodeama  the  doctrine  in  Ihia  cue  io  hevita,  and  denial  that 
the  hnabond  can  sue  alone  mi  a  bond  giren  to  the  wife  alonai. 
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names,  the  judgment  is,  that  they  shall  both  recover,  and 
the  debt  survives  lo  the  wife.  The  judgment  does  not 
alter  the  property,  or  show  it  to  be  his  intention  that  it 
should  be  altered.  It  is  also  the  rule  of  equity,  that  if 
before  marriage  the  husband  makes  a  settlement  on  the 
wife,  ID  consideration  of  her  fortune,  he  is  considered  in 
the  light  of  a  piuchaser  of  her  fortune,  and  his  represen- 
tatives Tvitl  be  entitled,  on  his  dying  in  his  wife's 
lifetime,  *to  the  whole  of  her  things  in  action,  *143 
though  not  reduced  to  possession  in  hislifetime,  and 
though  there  be  no  special  agreement  for  that  purpose. 
If  the  settlement  be  in  consideration  of  a  particular 
part  only  of  her  fortune,  the  right  of  survivorship  in  the 
wife  will  exist  only  as  to  the  part  of  hei  property  not 
comprised  in  the  settlement,  and  not  reduced  to  posses- 
sion by  the  husband,^  The  settlement  must  state,  or 
import,  that  it  was  in  consideration  of  the  wife's  fortune, 
and  it  must  appear  to  be  adequate  to  the  purchase  of  her 
fortune,  before  it  will  bar  her  right  of  survivorship.'' 

(5.)  As  to  personal  property  of  the  wife,  which  she  had 
in  possession  at  the  time  of  the  marriage  in  her  own 
right,  and  not  en  atUre  droit,  such  as  money,  goods  and 
chattels,  and  moveables,  they  vest  immediately  and  ab- 
solutely in  the  husband,"  and  he  can  dispose  of  them  as 
he  pleases,  and  on  his  death  tfiey  go  to  his  representatives, 
as  being  entirely  his  property.^ 


>  Bauer's  iwt«,  304,  to  lib.  3  Co.  LitL  I  Vrrn.  39G,  note  5.  Garforth 
T.  Bndlef,  3  Vtity,  677.  Meteditb  v.  Wirnn,  1  Eg.  Cat.  Abr.  70,  pi.  IS. 
Packer  *.  Windhsm,  jPtm.  in  CJL  413.    Dmca  t.  Dcnnwon,  6  Vaty,  395. 

>  Cteland  t.  Cleload,  Prec.  is  Ch.  G3.  Salway  t.  S&Jway,  Atab.  Bip. 
693.  Lord  Eldoa,  in  Dnice  r.  DeiiDwni,  6  Vtny,  395.  Ths  Maiter  of 
IlM  Ririk,  Id  CaiT  v.  Tajlor,  10  Ibid.  579.  The  caue  admit,  that  tha  let- 
tlameat  will  not  bar  the  wife'e  eqait;  lo  a  nutber  wttleiDeDt  out  or  piopert^ 
noBrmag  daring  cavettate,  naleu  it  be  made  in  cooaideration  of  hei  fartane, 
which  ahe  then  hae,  or  may  thereafter  be  entitled  to. 

•  Co.  Lilt.  351,  b. 

<  Bj  tha  Btatuta  law  of  Geoi^a,  of  1789,  the  real  eatato  belonpng  to 
the  wife  at  tiie  mairiaye,  becomea  vealed  in  and  pavee  to  the  hnaband  in 
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II.   The  duties  which  the  husband  assumes  : 

(1.)   To  ■pay  her  debts. 

The  husband  is  answerable  for  the  wife's  debts  before 
coverture ;  but  if  they  are  not  recovered  during  the  cover- 
ture, he  is  dischai^ed.*  He  is  answerable  for  her  debts 
only  in  virtue  of  the  duty  imposed  on  him  to  dischai^ 
all  the  obligations  of  the  wife ;  and  thathis  responsibility 
should  cease  after  coverture  ceases,  is,  in  some  cases, 
rather  against  conscience ;  but  then,  as  a  compen- 
•144  sation  for  the  rule,  it  is  to  "be  considered  that  the 
charging  the  husband  in  all  cases  with  the  debts, 
would  be  against  conscience  also.  It  is  a  strict  rule  of 
law ;  which  throws  upon  the  husband,  during  coverture, 
all  the  oblations  of  the  wife ;  and  by  the  same  rule  of 
law,  he  is  discharged  after  the  coverture  ceases,  by  the 
death  of  the  wife.  Courts  of  equity  have  held,  that  they 
could  not  vary  the  rule  of  law  according  to  the  fact, 
whether  the  husband  had,  or  had  not,  received  a  portion 
with  his  wife,  or  charge  his  conscience  in  one  case  moio 
than  in  the  other.  This  is  the  meaning  of  the  case  of 
Hectrd  v.  Stanford,^  according  to  Lord  Kedesdale's  ex- 
planation of  the  rule  on  this  point.  <^ 

The  rule  of  law  on  this  subject  may  operate  very  inju- 
riously to  creditors ;  for  if  the  wife  be  largely  indebted 


the  Mune  mnmier  u  pemooKl  property.  See  infra,  vol,  ir.  p.  39.  Tbcra  ia 
B  preTolent  diipoution  in  many  of  Uie  itatea  to  enlarge  tbe  powen  oC  the 
wife  and  abridge  those  of  tbe  hoiband  over  bar  aeparale  property,  be- 
laii)pn|[  to  her  at  marriage  or  lukKqaeDtly  acquired  by  ber,  and  to  aafaati- 
tate  the  poliejr  of  tbe  ciril  lew  for  that  of  the  commoD  taw  on  the  labjeot. 
ThuB  by  the  oonalitntion  of  WiacoaiiD,  adapted  in  184G,  all  the  real  and 
personal  property  of  the  wills  at  the  time  of  her  marriage  or  aoqaired  by 
her  anerirardi  are  to  be  her  eepaiate  prapertf.  So  tbe  legialatqre  of  Ar- 
kaniaa  have  exempted  all  auch  property  from  liability  for  ber  hnabwd'a 
debts. 

•  He  ia  liable  for  a  breach  of  trait  committed  by  tbe  wife  before  marriap). 
Palmer  t.  WakeGeld,  3  Btman,  334. 

»  3  P.  Wmi.  409.     Cam  ttmp.  Tali.  173. 

<  1  Seh.  ^  Ltf.  3G3.  Witbenpoon  t.  Dnbose,  in  court  of  appeals,  in 
S.  C.  Law  Jbnrnal,  No.  3,  p.  3GG,  S.  P. 


Dig-izedtyGOOgk- 


L«c  XXVIII.]     OF  THE  RIGHTS  OF  PEKSONS.  144 

before  marriage,  and  the  husband  takes  and  appropriates 
all  her  personal  property  to  himself,  and  the  wife  dies 
before  die  creditors  have  collected  their  debts,  the  hus- 
band is  no  longer  liable,  and  the  cieditors  of  the  wife  are 
ieA  without  remedy.  If  the  husband  himself  dies  before 
the  debts  are  collected,  his  representatires  are  not  liable; 
and  though  the  wife  remains  liable  after  her  husband's 
death,  for  her  former  debts  remaining  unpaid,  she  may 
have  no  property  to  pay  them.  The  answer  to  this  ob- 
jectioa  is  attempted  by  Lord  Macclesfield,  in  the  Earl  of 
Thomottd  v.  Earl  of  Suffolk.^  It  may  be  hard,  he  ob- 
serves, that  the  husband  should  be  answerable  for  the 
wife's  debts,  when  he  receives  nothing  from  bet ;  but  we 
are  to  set  off  against  that  hardship,  the  rule,  that  if  the 
husband  has  received  a  personal  estate  with  the  wile,  and 
happens  not  to  be  sued  during  the  coverture,  he  is  not  li- 
able. He  runs  a  hazard  in  being  liable  to  the  debts 
much  beyond  the  personal  estate  of  the  wife ;  and 
in  recompense  for  that  'hazard,  he  is  entitled  to  *146 
the  whole  of  her  personal  estate,  though  far  exceed- 
ing the  debts,  and  is  discharged  from  the  debts  as  soon 
as  the  coverture  ceases.  In  Heard  v.  Stanford,  there 
was  a  strong  effort  made  before  Lord  Ch.  Talbot,  to 
cha^  the  husband,  after  the  wife's  death,  with  a  debt  of 
hers  dum  sola,  to  the  extent  of  what  he  had  received 
from  her,  for  she  happened  to  bring  a  lai^e  personal  es- 
tate to  her  husband.  The  injustice  of  the  case  was 
pressed  upon  the  court,  for  upon  the  rule  as  it  stood,  a 
feme  sole  might  be  worth  10,000f.,  and  owe  1,000/.,  and 
marry  and  die,  and  the  husband  might  appropriate  the 
10,000/.  to  his  own  use,  and  not  pay  one  ferthing  of  the 
debt.  Lord  Nottingham  was  so  provoked  at  the  hardship 
of  the  rule,  in  a  case  in  which  the  wifebroughta  large  por- 
tion to  her  husband,  and  died,  and  when  the  husband 
continued  in  possession  of  the  goods,  and  refused  to  pay 


•  1  P.  Wmt.  46B. 
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the  very  debt  contracted  by  the  wife  for  the  goods,  that 
he  declared  he  would  alter  the  law.  But  Lord  Talbot 
said,  that  nothing  less  than  an  act  of  parliament  could 
alter  the  law ;  and  the  rule  was  fixed,  that  the  husband 
was  liable  to  the  wife's  debts  only  during  the  coverture, 
unless  the  creditor  recovered  judgment  against  him  in 
the  wife's  lifetime,  and  that  only  the  wife's  cboaes  in  ac- 
tion not  reduced  to  possession  in  her  lifetime,  would  be 
assets  in  the  husband's  hands,  when  they  come  to  him, 
as  her  administrator.  If  relief  ought  to  be  given  against 
the  husband,  because  he  received  sufficient  property  with 
the  wife,  then  by  the  same  reason,  if  the  wife  had  brought 
no  fortune  to  her  husband,  and  judgment  was  recovered 
against  him  during  coverture,  relief  ought  to  be  afforded 
to  the  htiiiband  against  this  judgment  after  his  wife's 
death.  He  declared,  that  the  rule  could  not  be  disturbed 
by  a  court  of  equity ;  and  it  has  continued  unaltered  to 
this  day.  The  husband  is  liable,  not  as  the  debtor,  bat 
aa  the  husband.     It  is  still  the  debt  of  the  wife,  and  if 

she  survives  her  husband,  she  continues  personally 
*146    liable.^     *It  has  also  been  held  by  the  K.  B.  in 

Miles  V.  Wmia7ns,*>  that  the  debts  of  the  wife 
dum  sola,  a.^  well  as  the  husband's  debts,  are  discharged 
by  the  bankruptcy  of  the  husband.  It  is  clear,  that  a 
certificate  of  bankruptcy  discharges  him ;  and  Lord  Ch. 
J.  Parker  thought,  that  the  wife  was  also  dischai^ed  for 
ever,  and  not  merely  during  the  husband's  life,  though  on 
that  point,  he  said,  it  was  not  necessary  to  give  a  decided 
opinion. 

(2.)  To  maintain  her. 

The  husband  is  bound  to  provide  his  wife  with  neces- 

>  WoodmBii  V.  rhapmui,  1  Catnpi.  K.  P.  1B9. 

b  1  P.  Wma.  949.  It  wu  decided,  io  Lockwood  i.  Sdtar  utd  with,  3 
SeBillt  ^  Jtfannin^'i  Rep.  955,  thkt  Ibe  wife's  debU  dum  tola,  vara  sxtin- 
fnidied  by  the  baiband'a  diKharge  m  ■  bttnktnpt  or  iaaolTeat.  Bat  mat 
amira,  Mupra,  p.  138,  M&llory  t.  Vandeifaeyden,  tha  rule  in  eqnitj,  and 
which  ia  lh«  correct  role,  though  the  rule  et  law  m  otberwiw. 
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saries  suitable  to  her  situation,  and  his  coaditioa  Id  life; 
and  if  she  contracts  debts  due  for  them  during  cohabita- 
tion, he  ia  obliged  to  pay  those  debts;  but  for  anything 
beyond  necessaries  he  is  not  chai^eable.  He  is  bound  by 
bet  contracts  for  OTdioary  purchases,  from  a  presumed  as- 
sent on  his  part;  but  if  bis  dissent  be  previously  made 
known,  the  presumption  of  his  assent  is  rebutted.  He 
may  still  be  liable,  diough  the  seller  would  be  obliged  to 
show,  at  least,  the  absolute  necessity  of  the  purchase  for 
her  comfort*  If  the  tradesman  furnishes  goods  to  the 
wife,  and  gives  the  credit  to  her,  the  husband  is  not  liable, 
though  she  was  at  the  time  living  with  her  husband.i> 
Mor  is  he  liable  for  money  lent  to  the  wife,  unless  his  re- 
quest be  averred  and  shown.c  So,  if  the  husband 
makes  a  reasonable  allowance  to  the  wife  for  necessaries 
during  his  temporary  absence,  and  a  tradesman,  with 
notice  of  this,  supplies  her  with  goods,  the  husband  is  not 
liable,  unless  the  tradesman  cau  show,  that  the  allowance 
was  not  supphed.^  If  the  husband  abandons  his  wife, 
or  they  separate  by  consent,  without  any  provision  for 
her  maintenance,  or  if  he  sends  her  away,  he  is 
liable  for  her  necessaries,  "and  he  sends  credit  with  *147 
her  to  that  extent"    But  if  the  wife  elopes,  though 


•  EtlMriQ|toiiT.Fanat,l  5aU.  lie.  3  LgrdRaym.Jf)W,8.C.  Mod. 
tapie  T.  Beaadiot,  3  B.  ^  Cnnw.  E3. 

b  Bantlejr  i.  Griffin,  5  Taiattcu'i  Rep.  3S6.    M«tcaUto  v.  Shaw,  3  Camph. 
33. 
<  SloDS  T.  Macnwr,  T  Taunton,  439. 

•  HoK  T.  Brian,  4  Bomui.  ^  j4IiI.  359.  If  than  be  an  amicable  aepara- 
tiOD  of  bniband  and  wifa  and  he  fnrniabea  hei  with  necenariea  according 
to  the  agnemenl.  bo  i«  not  liable  for  articlM  rnrniahed  to  her  bf  a  tiadea- 
man,  though  be  had  no  noUce,  tot  the  roontl  obligation  on  hie  part  ceawe. 
Can;  v.  Padon,  3  AAmtad,  140.  Mt.  Wallace,  one  uf  ttie  learned  edi- 
ton  to  Ibe  Amarican  edition  of  SmitVi  Leading  Catei,  in  Laie  lAbrory, 
a.  S.,  yoL  35,  lajB  that  tbia  caaa  in  PennaylTanIa  ia  the  abisat  eaae  on  tbe 
rabject  to  bs  foDnd  in  the  Ameiican  booka." 

•  Walker  t.  SimpMm,  7  WalU  j-  Strg.  63. 
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it  be  QOt  with  an  adulterer,  be  is  not  chargeable  even  for 
necessaries.  The  very  fact  of  the  elopement  and  sepa- 
ration, is  sufficient  to  put  persons  on  inquiry,  and  whoe- 
ver gives  the  wife  credit  afierwards,  gives  it  at  his  peril. 
The  husband  is  not  liable  unless  he  receives  his  wife 
hack  again.'  The  duties  of  the  wife,  while  cohabiting 
with  her  husband,  form  the  consideration  of  his  liability. 
He  is  accordingly  bound  to  provide  for  her  in  his  family ; 
and  while  he  is  not  guilty  of  any  cruelty,  and  is  wilhng 
to  provide  her  a  home,  and  all  reasonable  necessaries 
there,  he  is  not  bound  to  furnish  them  elsewhere.  All 
persons  supplying  the  food,  lodging  and  raiment,  of  a 
married  woman  living  separate  from  her  husband,  are 
bound  to  make  inquiries,  and  they  give  credit  at  tbeir 
peril,  h 

It  has  been  a  question,  whether,  if  the  wife  elopes,  and 
repents  and  returns  again,  and  her  husband  refuses  to 
receive  her,  he  is  then  bound  for  her  necessaries.  The 
opinion  of  Lord  Ch.  J.  Raymond,  in  Child  v.  Hardyman," 
seems  to  be,  that  be  would  be  liable ;  for  he  says,  that  if 
the  husband  should  refuse  to  receive  the  wife,  "  from  that 
time  it  may  be  an  answer  to  the  elopement."  Lord  El- 
don  subscribed  to  that  case,  and  the  same  doctrine  has 
been  declared  in  New-York."*  but  it  does  not  apply  where 
the  wife  had  committed  adultery.*  It  has  also  been  a 
debateable  point  whether,  if  the  husband  should 
"148    refuse  to  provide  necessaries  for  his  wife  and  'pro- 


'  RabuiBoa  T.  Grainold,  1  SoU.  A*p.  119.  Horrii  t.  MartTn,  Str.  R*p. 
647.  Child  T.  Hudymu,  Sir.  Rep.  875.  Manby  y.  Scott,  1  Mod.  Rtf. 
194.  I  Sid.  Rtp.  109.  1  Liv.  Rtp.  4,  S.  C.  13  Jalau.  Rtp.  393.  3 
Pick.  Rep.  889.    KLAp-triok,  Ch.  J.,  3  UBUUit  Rtp.  146. 

k  M'Catcbea  t.  M'Gslwy,  II  Joknt.  Rtp.  381.  MunvBiiDg  t.  Ledie, 
3  Cnr,  ^  Paynt'i  N.  P.  Rtp.  507.  Hindley  t.  Manpiu  of  WMtmaMJi, 
6  Bamw.  f  Cntt.  300. 

<  S  Str.  Rrp.  875. 

*  M'CntaheD  T.  M'Gnhay,  UJehu.  Rep.  981.  MHSahay  r.  WiUiaoM, 
19  ibid.  993.    Ewan  t.  HdUod,  3  B»p.  Catti,  956. 

•  GoTur  T.  HiDMek,  6  Tn-tn.  Btp.  603. 
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Mbit  a  particular  person,  or  ary  person,  from  trust- 
ing her,  and  she  should,  uotw^ithBtanding  the  prohibition, 
be  trusted  with  oecessarieB  suitable  to  her  age,  and  de- 
gree, and  rank  in  life,  the  lav  would  then,  notwithstand- 
ing such  prohibition,  raise  an  assumpsit  against  the 
husband.  In  the  case  of  Manby  y.  Scott,  in  the  reign 
of  Cbatles  II.,<i  which  was  a^ued  many  times  at 
the  bar  and  then  in  the  exchequer,  by  all  the  judges 
of  England,  it  appeared  to  be  the  opinion  of  a  large  ma- 
jority of  the  judges,  that  the  husband  could  not  be  charg- 
ed even  with  the  necessaries  for  the  wife,  against  his  ex- 
press previous  prohibition  to  trust  her,  and  that  her  rem- 
edy would  be  in  the  spiritual  court  for  alimony.  But 
the  minority  of  the  court  held,  that  the  husband  would 
be  chargeable  from  the  necessity  of  the  case ;  and  that 
the  husband  cannot  deprive  the  wife  of  the  liberty  wbicli 
the  law  gives  her  of  providing  necessaries  at  his  expense, 
for  her  preservation.  This  opinion  of  the  minority  seems 
to  be  the  received  law  at  this  day,  and  the  extreme  ri- 
gour of  the  old  rule  is  relaxed.  The.husband  is  bound 
to  provide  his  wife  with  necessaries,  when  she  is  not  in 
fault,  from  a  principle  of  duty  and  justice ;  and  the  duty 
will  raise  an  assumpsit  independent  of  his  consent,  and 
when  no  consent  can  be  inferred,  as  in  the  case  of  a 
refusal  on  his  part  to  provide  her  with  necessaries.  If  he 
turns  her  out  of  doors,  and  forbids  all  mankind  from  sup- 
plying her  with  necessaries,  or  if  she  receive  such  treat- 
ment as  affords  a  reasonable  cause  for  her  to  depart  from 
his  house,  and  refuse  to  coliabit  with  him,  yet  he  will  be 
bound  to  fulfil  her  con  racts  for  necessaries,  suitable  to 
bet  circumstances,  and  those  of  her  husband."     The 


•  1  Mmi.  Rep.  134.  1  SiA  Rtp.  109.  1  £».  Rtp.  4,  S.  C. ;  and  the 
CMe  ii  reported  at  large  wilh  leariMd  satoi  in  Siniti**  Iifddtnf  Cue*  In  ZiaiD 
Library,  H.  S.,  ToL  9R,  in  ■  new  tranilatioo  trom  the  anginal  French  in 
SUcrin,  by  J.  G.  PUlUntore,  Eiq.  It  is  one  of  the  moM  intereiting  casa, 
■nd  inebHity  and  leaniag  tliediaenMian  is  equal  to  an;  in  (he  Englidi  law. 

>  Honliaton  v.  Smyth,  3  Binghtm'i  Rtp.  1S7.    In  this  em»  th»  court 
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'149  case  of  Bolton  v.  Prentice,^  which  'arose  in  the 
K.  B.  as  late  as  18  Geo.  II.,  goes  the  length  of  es- 
tablishing this  reasonable  doctrine.  The  wife  took  up 
necessaries  on  credit,  after  the  husband  had  used  her  ill, 
and  abandoned  her,  and  forbidden  the  plaintiff  from  trus- 
ting her.  But  the  K.  B.  held,  thai  the  husband  had  no 
right  to  make  such  a  prohibition  in  such  a  case,  and  they 
distinguished  the  case  from  that  of  Manby  v.  Scott,  be- 
cause, in  that,  the  wife  was  guilty  of  the  first  wrong ;  and 
they  sustained  the  action  of  the  assumpsit  for  the  goods 
sold  to  the  wife. 

In  a  modern  decision  in  the  K.  B.,t>  it  was  held,  that  if 
a  man  turned  away  his  wife  without  justifiable  cause, 
he  was  bound  by  her  contracts  for  necessaries  suitable  to 
her  degree  and  estate.  If  they  live  together,  he  is  only 
bound  by  her  contracts  made  with  his  assent,  which  may 
be  presumed.  If  the  wife  goes  beyond  what  is  reasona- 
ble and  prudent,  the  tradesman  trusts  the  wife  at  his  pe- 
ril, and  the  husband  is  not  bound  but  by  his  assent, 
either  express  or -reasonably  implied.  The  doctrine  of 
the  supreme  court  of  New- York  is  to  the  same  effect." 

(3.)  Liable/or  her  torts. 

The  husband  is  liable  for  the  torts  and  frauds  of  the 
wife  committed  during  coverture..  If  committed  in  his 
company,  or  by  his  order,  he  aloneis  liable.  If  not,  (hey 
are  jointly  liable,  and  the  wife  must  be  joined  in  the  suit 


oODtidered  the  lair  to  be,  that  if  a  roan  readersd  hit  faaoM  unfit  for  • 
modcBt  womBD  to  continns  in  it,  or  if  the  wife  had  reuonaUe  gioimd  to 
apprehend  persDOBl  violeaco,  ihe  wai  juitlGod  in  quitting  it,  and  the  hm- 
band  would  ha  liable  fai  aeoMaariea  rnrniahed  for  her  itiiiport. 
■  Sir.  Rep.  1214. 

b  Ma[ita([UB  T.  Beoedict,  3  Bama.  ^  Cren.  631. 

•  M'Cnlchen  r.  M'Gahay,  II  JaAni.  Rtp.  281.  The  hnabaod  ia  not 
liable  on  a  ne(^tiabla  note  given  by  the  wife,  aTea  in  a  mit  bj  the  taw 
fidt  cudoraee,  though  gircn  foi  goods  porchaied  \>J  her  to  cany  on  bar 
tiade,  unlen  it  waa  givaQ  with  hti  anthorit;  or  approbalion.  R«akect  t. 
BtDlbrd,  5  Watt:  ^  Strg.  164. 
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with  her  husband.  Where  the  remedy  for  the  tort  is 
only  damages  by  suit,  or  a  fine,  the  husband  is  liable  with 
the  wife  ;  but  if  the  remedy  be  sot^ht  by  imprisonment, 
on  execution,  the  husband  is  alone  liable  to  imprison- 
ment.' The  wife,  during  coverture,  cannot  be  taken  on 
a  ca.  sa.,  for  her  debt  dum  aola,  or  a  tort  dum  sola,  with- 
out her  husband ;  and  if  he  escapes,  or  is  not  taken,  the 
court  will  not  let  her  lie  in  prison  alone.''  If  the  tort  or 
ofience  be  punished  criminally  by  imprisonment, 
•or  other  corporal  punishment,  the  wife  alone  is  to  'ISO 
be  punished,  unless  there  be  evidence  of  coercion, 
from  the  fad,  that  the  ofience  was  committed  in  the  pres- 
ence, or  by  command  of  the  husband.  This  indulgence 
is  carried  so  far  as  to  excuse  the  wife  from  punishment 
for  theft  committed  in  the  presence,  or  by  the  command 
of  her  husband. 0  But  the  coercion  which  is  supposed  to 
exist  in  that  case  is  only  a  presumption  of  law,  and,  like 
other  presumptions,  may  be  repelled. 

III.    Wif^s  capacity  at  law  to  act  as  a  feme  sole : 

(1.)   To  purchase  and  sell  land. 

The  disability  of  the  wife  to  contract  so  as  to  bind 
herself,  arises  not  from  want  of  discretion,  but  because 
she  has  entered  into  an  indissoluble  connexion,  by  which 
she  is  placed  under  the  power  and  protection  of  her  hus- 
band, and  because  she  has  not  the  administration  of  pro- 
perty,  and  has  given  up  to  him  alt  personal  property  in 
possession,  and  the  right  to  receive  all  such  as  may  be 
reduced  into  possession.^  But  this  general  rule  is  sub- 
ject to  certain  exceptions,  when  the  principle  of  the  rule 
could  not  be  applied,  and  when  reason  and  justice  dic- 
tate a  departure  from  it. 

In  the  first  place,  a  wife  may  purchase  an  estate  in  fee 


•  3  Blacks.  Com.  414. 

k  Jae3c*0D  v.  6^>ree,  I  VtnL  Rtf.  St. 

•  1  Hawk.  P.  C.  b.  1.  ch.  1.  mc  9. 

•  1  VtMy,  305.     1  H.  Block:  R*f.  34<. 
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without  her  husband's  consent,  and  th«  conveyance  will 
be  good,  if  the  husband  does  not  avoid  it  by  some  act 
declaring  his  dissent,  and  the  wife,  after  httr  husband's 
death,  may  waive  or  disagree  to  the  purchase. i^  But 
the  conveyance  of  a  feme  covert,  except  by  some  matter 
of  recoid,  was  absolutely  void  at  law,  and  in  England 
the  wife  used  to  pass  her  freehold  estate  by  a  fine,  and 
this  and  a  common  recovery  were  the  only  ways  in 
which  she  could,  at  common  law,  convey  her  real  estate. 
She  might,  by  a  fine,  and  a  declaration  of  the  uses 
thereof,  declare  a  use  for  her  husband's  benefit.  So,  if 
the  husband  and  wife  levied  a  fine,  a  declaration  of  the 
uaas  by  the  husband  alone,  would  bind  the  wife  and  her 
heirs,  unless  she  disagreed  to  the  uses  during  the  cov- 
erture. >•  As  a  general  rule,  the  husband  must  be 
*151  a  "party  with  the  wife  to  her  conveyance,  but  if 
she  levied  a  fine  as  a/eme  sole,  without  her  hus- 
band, though  it  would  be  good  as  against  her  and  her 
heirs,^  the  husband  may  avoid  it  during  coverture,  for 
the  benefit  of  the  wife  as  well  as  for  himself.*  Now  the 
English  law  is  changed  as  to  the  mode  of  conveyance  of 
the  wife,  by  the  abolition  of  fines  and  recoveries,  and  the 


'  LUI.  lec.  GTT.     Co.  Litt.  3.  l  35S.  b.    S  Blaeii.  Comm.  393. 

t  Beckwith'B  case.  3  Co.  57.  Swanton  v.  lUven,  3  Alk.  Rep.  10S.  Id 
Donmt  T.  Rilcbie,  4  Maam't  Rep.  45,  ths  hariMnd  and  wife  eoDTejred  lo 
A.  in  fe«,  to  tbe  dm  of  the  graolora  for  their  joiat  live*,  and  to  the  lot- 
viTot  b  fee,  and  the  nun  were  heid  lo  be  well  raiaed  out  of  the  eeiiiii 
of  A. 

'  Stb.  Abr.  tiL  Flnea,  pi.  TS.  Perkia;  lec  30.  Shep.  T.  by  PreatoD, 
p.  7. 

■I  Frattm  m  Abitractt  of  Titli,  »o1.  i.  p.  336.  By  tbe  Fine  and  Bo- 
corery  Act  of  3  &  4  W.  IV.  c.  74,  the  court  of  C.  B.  roaj,  whenever  the 
husband'!  coacorrence  caiiiiot  be  procured  Horn  any  cause  wbateier, 
authorise  the  wife  to  convey  her  laodi  by  deed  withont  hie  coDcorrence. 
Thia  ii  anati^am  lo  the  proviaion  in  the  Ci'oil  Cude  of  Louitiana,  art,  137, 
taken  frcci  the  Code  Napotton,  art.  318,  by  which,  in  case  the  hatband  re- 
fusea  to  aathorizB  hia  wife  to  sell  her  parapberaal  property,  ahe  may  apply 
to  the  judge  of  tbe  plaoe  of  her  domicil  for  anthaiity,  and  which  he  may 
pwit  after  hMtiog  the  pnrtiM. 
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vife  conveys  by  deed  with  her  husband's  concurrence.* 
The  wife  may,  as  an  attorney  to  another,  convey  an  es- 
tate in  the  same  manner  as  her  principal  could,  and  she 
may  execute  a  power  simply  collateral,  and,  in  some 
cases,  a  power  coupled  with  an  interest,  without  the  con- 
currence of  her  hu8band.i>  She  may  also  transfer  a  trust 
estate,  by  lease  and  release,  as  e.feme  sale." 

The  conveyance  of  land  by  femes  covert,  under  the  go- 
vernment of  the  colony  of  New- York,  was,  in  point  of 
&ct,  by  deed  and  not  by  fine,  and  upon  the  simple  ac> 
knowledgment  of  the  wife  before  a  c6mpetent  officer^ 
without  private  examination.  Such  loose  modes  of  con- 
veyance were  mentioned  in  the  act  of  the  16th  of  Febru- 
ary, 1771,  and  were  confirmed ;  but  it  was  declared,  that 
in  future  no  estate  of  a  feme  covert  should  pass  by  deed, 
without  her  previous  private  acknowledgment  before  the 
officer,  apart  from  her  husband,  that  she  executed  the 
deed  freely,  without  any  fear  or  compulsion  of  her  hus- 
band. ■■     The  deeds  oi  femes  covert,  in  the  form  used  in 


•  By  tbe  Enflidi  itBtDt^or  3  and  4  WiUiam  IV.  ob.  74,  kboliahiag  fine* 
■nd  ncovefiea,  muried  womea  mt«  aiublfld,  with  the  eoncurreaee  of  their 
bnriiuida,  and  in  ipecial  cuei  wilbont  it,  to  dwpoae  by  deed,  or  relinqnadi 
taj  ectste  they  may  haTe,  as  effectually  ai  they  could  do  if  aole,  piorided 
the  deed  uf  a  married  woman  be  aaknowledged  by  her  befom  a  competMit 
oSoar,  on  a  preTiooi  eiaminalian,  apart  from  her  hnabaod. 

b  Sugden  «•  Pawtn,  148.     Co.  UU.  Si.  a.  II 3.  a. 
o  Baraaby  T.  Griffin,  3  Vttty,  SRG. 

*  It  i>  worthy  of  notice,  however,  tbat  in  ibe  act  o(  the  fint  legMaiara 
ofNew-York,  in  1683,  under  the  Dnke  of  York,  aod  which  was  termed 
"  the  charter  of  libertiee,"  it  eroa  provided,  that  no  Mtate  of  a /tme  ceiMrt 
ehonld  be  conveyed  but  by  deed  acknowledged  by  her  in  some  coart  of  re- 
cord, and  she  being  lecrBlly  eiamined,  whether  ebe  did  tt  freely,  without 
thnata  or  compobion  of  her  hnaband.  In  the  old  colony  of  Plymoath,  it 
wai  enacted  bylaw  in  1646,  that  tbe  aeknowledfment  of  a  sale  of  lands  by 
the  wife  before  a  magistrBle  was  tufficienL  Ptymeutk  Cotaay  Laiel,  by 
BrighBDi,  1836,  p.  8G.  In  MaJsachuMtta,  under  the  province  act  of9 
William  III.,  a  wife,  in  eonjnncUoa  with  hei  hasband,  might  convey  her 
rnal  estate,  by  deed  of  bargain  and  lala  dniy  executed,  acknowledged,  and 
ncorded,  without  being  privately  exaiabied,  whether  she  did  it  tttdy  or 
not    Judge  Towhridge  said,  mch  had  been  the  practiCB  in  Iba  pNTine* 

Vol.  II.  14  ^^  , 
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Other  cases,  accompanied  by  sach  an  examination,  end 
which  is  still  rectuired  by  statute,*  have  ever  since  be«wi 
held  sufficient  to  convey  their  estates,  or  any  future  con- 
tingent inteiest  in  real  property,  and  fines  and  recoveries 
aie  now  abolished  by  statute  in  New-York>  If  the  wife 
resides  out  of  the  state,  she  may  unite  with  her  husband 

and  convey  all  her  right  and  interest,  present  and 
*163    contingent,  equally  "as  if  she  were  a  /«ne  sole, 

and  without  any  such  special  acknowledgment.' 
Nor  does  a  deed  by  the  wife  in  execution  of  a  power  Or 
trust,  require  a  private  examination.*' 

This  substitute  of  a  deed  for  a  conveyance  by  fine, 
has  prevailed  throughout  the  United  States,  as  the  more 
simple,  cheap,   and   convenient  mode   of  conveyance.* 


down  U)  his  time,  and  he  heU  inch  «onTejancea,  m  aalhentiesled,  to  bo 
TkUd.  9«e  hu  epinion  in  the  Amtriean  Jtuitt,  No.  37.  Sea,  b1k>,  Fowlat 
T.  Sheuer,  7  Vom.  Jteji.  14. 19— SS.  Tbr  RevittdSlalutttafMutaeht- 
•>(!>,  of  1B35,  gire  a  Mnctian  to  the  joint  deed  of  huibaod  snd  nire ;  bnt 
thoogh  the  deed  will  paea  bar  real  eitate,  it  wiJl  not  tnnd  hei  by  any 


>  N.  V.  Rnimd  £'falu(»,Tol   i.  p-  758.  eeo.  10. 

b  Ibid.  vol.  ii.  p.  343.  If,  boweter,  the  ptui;  wu  u  tn/anl  ■■  well  u 
•  fern  eovcrl  the  diaabtlity  uiiing  from  inftnoy  remaini,  though  ahe  «!• 
ecnle  and  acknowledge  the  deed  in  the  fonn  prescribed  by  the  atatate. 
Bool  V.  Mil,  17  Wittdtll't  Rtp.  119. 

'  tfeiB-Yari  Reniied  StatvtM.  vol.  i.  p.  756.  sec.  11. 

<  Piatt,  J.,  in  Jaques  t.  Method.  Epk.  Church,  17  Jakna.  Rtp.  590. 
'Stnrges  r.  Corp,  13  Viiey,  I9D.  When  the  wife's  property  settled  on  bar 
bthe  subject  of  a  deed,  equity  looks  upon  her  as  a  feme  sole,  and  as  inci- 
dent to  the  ownership  in  ber  is  her  power  of  diepoaition  without  ihe  oon- 
Gurranca  of  her  hnabaud.     Powell  t.  Murray,  S  Edw.  V.  Ch.  Rep.  636. 

•  DsTey  T.  Turner,  1  Doll  Rep.  11.  Wataon  t.  Bailey,  1  Btmry'a 
Rtp.  470.  Jackson  *.  Gilchrist,  15  JoJhu.  Rap.  B9.  Fowltr  v.  Shearer, 
7  ITass.  Rrp.  14.  Gordon  *.  Haywood,  3  N.  H.  Rtp.  403.  Thatcher  t. 
Omans,  SuppUment  to  3  Pick.  Sep.  SSI.  Lithgow  t.  KaTeDangh,  9 
JTsM.  Rrp.  179.  Elnier'M  N.  J.  Dig.  83.  AeU  of  North  Carattna,  1715. 
1750.  The  method  of  coQTeyJng  land*  by  fine  and  common  reeotery  was 
nerer  in  nie  in  North  Carolina,  and  the  atatntei  of  1715  and  1750,  required 
die  wife's  prefions  private  eieniinatioD  before  hrr  conveyance  by  deed 
was  binding.  The  law  oTthe  Island  of  Jamaica  allows  a  married  woman 
to  eonvey  by  a  ein^le  coaveyanea  with  her  separate  acknowledgmeat. 
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The  reason  why  the  hushand  was  required  to  join  with 
his  wife  in  the  conveyance  was,  that  his  assent  might 
appear  upon  the  face  of  it,  and  to  show  he  was  present 
to  protect  her  from  imposition  ;  and  the  weight  of  autho- 
rity would  seem  to  be  in  favour  of  the  existence  of  a  gen- 
eral rule  of  law,  that  the  hushand  must  be  a  party  to  the 
conveyance  or  release  of  the  wife.  Such  a  rule  is  found- 
ed on  sound  principles  arising  from  the  relation  of  hus- 
band and  wife.  But  there  are  exceptions  to  the  rule,  and 
it  is  not  universal  in  its  application.  In  New-Hampshire, 
the  wife,  according  to  statute  and  usage,  may  release  hei 
li^t  of  dower  by  her  separate  deed,  executed  without 
ber  husband  ;*  and  in  Massachusetts  it  has  been  said,  by 
a  very  high  authority,  that  the  wife,  by  her  separate  deed 
executed  subsequently  to  a  sale  by  her  husband,  and  in 
ecHisideration  of  that  sale,  may  release  her  right  of  dow- 
er.k  In  the  state  of  Maine,  the  same  exception  has  been 
adopted,  and  it  is  declared  to  be  the  usage  or  common 
law  of  New-England,  that  a  wife,  in  consideration  of  her 
husband's  conveyance,  may,  by  hei  own  separate  deed, 
release  her  right  of  dower  to  the  grantee  of  her  hus- 
baad.^  Subject  to  this  exception,  'the  general  *163 
rule  is  explicitly  recc^ized  in  those  states  where 
the  exception  prevails.  But  in  Massachusetts,  even  the 
exception  is  now  understood  not  to  exist  and  it  is  declar- 
ed, that  the  husband  must  be  a  party  to  the  deed  of  re- 
lease by  the  wife  of  her  dower,  and  the  previous  convey- 
ance by  the  husband  is  not  sufficient  to  give  the  wife's 
deed,  executed  by  her  alone,  validity,*  In  NewYork, 
this  particular  question  has  never  been  judicially  settled ; 
it  is,  however,  declared  by  statute,*  that  if  a  married  wo- 


»  WoodbnTj,  J.,  in  9  If.  H.  Rtp.  176. 405. 

k  FAnoiii,  Ch.  3..  in  Fowl«i  t.  Sbearar,  7  Mat*.  Rtp.  14. 

•  Rowe  T.  Himiltan,  3  QrteitUaf'i  Rep.  63. 

4  Powst  T.  HeoHn  nnd  Brimfield  Manafacturing  Compaoj,  3   Maion'* 
Stp.  347.    Hon  *.  Savage,  4  Hid.  373.    Jackmm  on  Btal  Action;  3S6. 

•  N.  r.  Rniii  StatiOtt,  toL  L  p.  73G.  mo.  1 17. 
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man  execute  a  power  by  grant,  the  coQCurreoce  of  her 
husband,  as  a  party,  is  not  requisite,  and  if  she  reside  out 
of  the  state,  though  she  may  convey  any  real  esute,  sit- 
uated within  the  state,  without  any  other  acknowledg- 
ment or  proof  of  the  execution  of  it  than  that  required  of 
8  feme  sole,  she  is  in  that  case  to  "join  with  her  bus- 
band"  in  the  conveyance.'  The  substitute  in  favour  of 
a  conveyance  by  the  wife,  of  a  deed  for  a  fine  or  common 
recovery,  was  made  in  Maryland,  by  the  colony  statutes  of 
171&,  1762  and  1766 ;  and  the  statute  law  of  that  state 
is  explicit,  that  the  husband  and  wife  must  join  in  the 
conveyance.i>  So,  in  Massachusetts,  from  the  earliest 
periods  of  the  colony,  the  wife,  with  the  concurrence  of 
her  husband,  could  convey  her  estate  in  fee  by  deed  duly 
acknowledged  and  recorded.*:  In  South  Carolina,  Geor- 
gia, and  Kentucky,  the  wife  conveys  in  the  same  way, 
and  in  Rhode-Island,  Connecticut,  Ohio,  Indiana,  Missou- 
ri and  North-Carolina,  (and  this  is  no  doubt  the  general 
rule,)  the  husband  must  join  in  the  conveyance  by  the 

wife,  and  she  must  be  separately  examined  before 
*164     an  officer.^    In  Virginia,  it  is  laid  'down  as  the 

general  rule,  that  the  wife's  deed,  to  be  valid,  most 


•  SnB-Ytrt  Rivmd  Statutti,  tul.  I  p.  758.  mo.  It. 

k  LawTOQce  v.  Heialer,  3  Harr.  ^  Jehra.  tUp.  371. 

«  4  Jbani'*  Rep.  45.  G3. 

iHinclMMer  t.  Hongh,  5  JHudq'i  !!«;).  67.  Rmitti  Stalafcio/OUi,. 
1831.  Sm,  «Ik>,  Ta.  Law  of  Ohin,  1795.  Clkatc'i  Statwta,  >ol.  i.  p. 
186.  Tlie  Matnle  law  of  Ohio  nquirea  the  certificate  of  the  repu-Bte  ez- 
■mination  of  the  wife  to  hei  dead,  to  state  that  the  oontenti  of  lbs  dead 
were  mode  known  lo  her.  Chaie'i  Statute;  tdI.  Eii.  Act  a/  Ifarih  Can- 
Uma,  1751,  Brown  t.  Starke,  3  Sana'*  JE<n.  RtpSSO.  Prince'i  Dig.  »f 
StatuUt  ef  Otergia,  3d  edit.  1837,  p.  159.  Rniatd  Stctata  of  InHnm, 
163S,  p,  313.  Statute*  of  Connecticut,  1838,  p.  393.  JI.  S.  of  Miotonri, 
1835.  Bat  in  Marjland  it  has  been  held,  that  if  the  wife  givea  a  mortgage 
of  Laada  held  in  Inut  for  her  sepants  uee,  though  it  be  not  acknowledged 
M  the  itatote  requires  in  respect  to  deeds  otfemtt  eaKcrt,  the  deed  create* 
*  (peciSc  lien  to  be  enforced  in  equity.  Brnndage  t.  Poor,  9  OiO.  ^■ 
Johtu.  Rep.  I. 
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"be  executed  by  the  husband  also.«  In  New-Jeisey,  by 
their  early  colony  laws,  the  wife  might  convey  her  estate 
by  deed,  provided  she  was  previously  and  privately  exam- 
ined by  a  magistrate.'*  Upon  this  view  of  our  American 
law  on  the  subject,  we  may  conclude  the  general  rule  to  be, 
that  the  wife  may  convey  by  deed ;  that  she  must  be  pri- 
vately examined ;  that  the  husband  must  show  his  concur- 
rence to  the  wife's  conveyance  by  becoming  a  party  to 
the  deed ;  and  that  the  cases  in  which  her  deed  without 
such  conciuience  is  valid,  are  to  be  considered  as  excep- 
tions to  the  general  ruIe.o 

(2.)  To  sue  and  he  sued. 

If  the  husband  was  banished,  or  had  abjured  the  realm, 
it  was  an  ancient  and  another  necessary  exception  to  the 
general  rule  of  the  wife's  disability  to  contract,  and  she 
was  held  capable  to  contract,  and  to  sue  and  be  sued, 
as  a  feme  sole.  In  such  a  case,  both  she  and  her  credi- 
tors would  be  remediless  without  that  exception.     In  the 

'  case  of  Belknap  v.  Lady  Weyland,^  it  was  held,  2  Hen. 
IV.  ch.  7,  that  the  wife  of  a  man  exiled  or  banished, 
could  sue  alone,  though  that  exception  was  regarded  at 
that  day  almost  as  a  prodigy ;  and  some  one  exclaimed, 
eeee  modo  mintm,  quod  famina  fert  breve  regis,  non 

■  nominando  virum  conjunctum  robare  legia.    Lord  Coke 


•  SMrton  1.  Piek«riag,  3  Randolpk't  Ftp.  468. 
k  Uaming  i  SpUtr't  CtUccltnM,  p.  335.  968. 

<  It  wai  adjudgad  in  Vermont,  in  Samncr  v.  Conuit,  10  Vcntunl  R*p. 
li  otStaw'*  R,  N.  8.  toI.  1,  tbat  t  fame  corartcoald  not,  either  lepuately 

~  ot  jointly  with  her  hmbond,  (lecute  a  ralid  power  of  cltomey  to  coiitbj 
landi,  held  in  h«r  right.  The  itatnte  ^*ingher  a  ri^t  to  conTey  by  deed, 
did  udI  reach  the  ctM.  So  in  Maine,  the  agraement  of  a  married  wamMl 
for  the  nUe  of  hot  real  estate,  though  made  with  her  hniband'i  a«Mnt, 

-  vti  lor  a  TaiaaUe  eonaideralioD,  ia  void.  Lane  t.  M'Kean,  3  SlUfttf, 
304. 

*  Citad  in  Ca.  lAU.  133.  b.  133.  a. ;  and  aee,  aiao,  Wilmot't  oaae,  Jtaorf* 
Sep.  851,  in  which  IB  Edw.  1.,  10  Edw.  III.  ch.  399,  and  1  Hen.  IV.  ob. 
l.are  aim  dtad  by  Lord  Coke  and  Doddridge,  J.,m  prwadania  to  dw 
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seems  to  pnt  the  capacity  of  the  wife  to  sue  as  a  fe§ne 
sole,  upon  the  ground,  Ihat  the  abjuration  oi  banishment 
of  the  husband  amounted  to  a  civil  death.  But  if  the 
husband  be  banished  for  a  limited  time  only,  though  it 
be  no  civil  death,  the  better  opinion,  is  that  the  consequen- 
ces as  to  the  wife  are  the  same,  and  she  can  sue 
*166  and  be  sued  as  a  feme  'soleA  And  if  the  hu^ 
band  be  an  alien  always  living  abroad,  the  reason 
of  the  exception  also  applies ;  and  it  was  held,  in  the 
case  of  Deerly  v.  Duchess  of  Mazarine,^  that  in  such  a 
case,  the  wife  was  suable  as  a  feme  sole,  in  like  manner 
as  if  the  husband  had  abjured  the  realm.  Though  it 
was  mentioned  in  that  case,  that  the  husband  was  an 
alien  enemy,  and  had  been  divorced  in  Prance,  yet,  as  Lord 
Loughborough  said,"  the  decision  did  not  rest  on  either 
of  those  grouDds,  but  solely  and  properly  on  the  ground, 
that  the  wife  lived  in  England,  on  a  fortune  of  her  own, 
and  separate  from  her  husband,  who  had  always  resided 
abroad  as  an  aliMi. 

Agaiu,  in  Walfwd  v.  The  Duchess  of  Pimne,^  Lord 
Kenyon  held,  that  the  wife  was  liable  as  n.feme  sole,  for 
goods  sold,  when  the  husband  was  a  foreigner,  residing 


*  Note  309  to  lib.  ii.  Co.  lAtt.  Spurow  t.  Cunithsn,  decided  bj 
Yattt,  J.  and  oiMd  w  good  tmborit;  in  1  Term  Rtp.  6.  1  Bm  ^  PnU. 
3S9.  3  Am.  4.  Full  333.  CutdU  t.  BIsdcow,  4  Bip.  If.  F.  Rep.  37. 
In  RobinMn  v.  Reymddi,  1  Aikm't  Ttr-  Rep- 174,  the  EnglMh  euaa  an 
ably  reTiBWed,  and  th«  conclniion  MBmad  rathei  to  be  that  the  wife  ooold 
only  ene  ud  be  toed  u  tfeme  tale,  when  the  bntbuid  wu  en  alien  wbo 
kadalwayi  reaided  alvoad,  oi  waa  cieilitir  MerlKiw,  ai  when  he  WW  edlod, 
baniabed  for  life,  or  had  stgnred  the  realm.  In  that  oaae,  the  hnaband  bad 
Toluutarily  wttbdrawn  bisweir  traat  the  United  Statea,  and  that  wai  held 
not  to  be  anffioient ;  and  the  qantion  was  by  that  caae  atill  left  ouettlad, 
whether  ttaM^rtatioa  or  hanwbment  by  law,  for  a  Umitad  time  only, 
wonld  be  anfficient.  Bnt  in  the  English  caae.  Ex  parto  Franka,  I  Maon 
^  Seatt,  1,  more  recently  decided,  tbe  wifeof  a  convicted  felon  aenlenced 
to  tnuiaportatioD  for  14  yean,  bat  detained  in  confinement  in  the  hvlka, 
waa  held  liable  to  be  made  a  baokntpt,  if  At  tnded  on  her  own  Moount, 

kllMrif  Jiajnn.147.      lSaUJI^I16. 

•  1  M.  BUek'i  Rep.  349. 

tSBtp.  N.F.Rep-ib*.    Bean*.  Morgan,  I  HilT*  5.  a  JI^6.B.F 
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abroad,  and  that  this  case  came  within  the  principle  of 
the  common  law,  applicable  to  the  case  of  the  husband 
abjuring  the  realm.  If  the  wife  was  not  to  be  personally 
chargeable  for  debts  contracted  under  such  circumstan- 
ces, she  would  be  without  credit,  and  might  starve.  And 
if  the  husband  was  a  native,  instead  of  an  alien,  he 
thought  the  rule  might  be  different,  as  in  that  case, 
he  was  to  be  presumed  to  have  the  'animus  rever-  '166 
ttndi.^  Id  the  case  of  De  QaiUon  v.  VAigle,^ 
the  court  of  C  B.  held  the  same  doctrine,  and  that  a 
fe^te  wvert  was  chargeable  with  her  contracts,  where  th& 
hvsband,  being  a  foreigner,  had  voluntarily  abandoned 
Iwr,  and  resided  abroad,  and  that  it  was  for  her  benefit 
that  she  should  be  liaUe,  in  order  to  etiable  her  to  obtain 
a  credit,  and  eaeure  a  liveUhood.  It  was  also  said,  in 
tfi^  CMC,  that  there  was  no  instance,  in  which  the  wife 
was  held  personally  liable  <»i  her  contracts,  on  the  ground 
of  her  husband  residing  abroad,  when  he  was  an  Eng- 
UsIiDMUi  bom.  In  corroboration  of  the  disticctioo  con- 
tained in  that  suggestion,  we  may  refer  to  the  case  of 
Boggett  Y.  Friar,'  in  which  the  K.  B.  held,  that  the  plain- 
tiff could  not  sue  as  a  feme  sole,  for  trespass  to  her  pro- 
perty, when  her  husband,  being  a  natareU  bom  subject, 
bad  desBTtsd  hw  for  years  before,  and  gone  beyond  sea, 
but  without  having  abjured  the  realm,  or  been  exiled,  or 
banished.  The  case  of  Kajf  v.  Duckess  De  Pienne,*  in- 
troduced a  qualification  of  the  distinction  in  the  former 


*  Franka  ■>.  Docbt^i  fit  Fiowe,  2  £qi.  N.  F.  Rtp.  587. 

»  1  Am.  ^  PvU.  aS7. 

<  II  £m1;30J.  The  tqUDcler  in lliii  oh,  inuDg iU •venaenU, atXAd 
that  0»  hnabiAd  bad  mrar  a^urtd  the  rolni.  Thii  would  implj  that  ab- 
jpratioD  WM  knowi)  in  ao^en  practical  and  jet  it  ia  adaultsd  in  tha  booka, 
that  al])araIiOD  of  bunhmeat  qpos  oath  ttkaa  b;  ■  felon  oa  deein|  la  a 
■anctnary,  Ibat  be  wonid,  within  [atij  day*,  leave  tbe  realm  forevei,  bat 
been  dkiBed  uice  (be  reign  of  Junes  1,,  and  aboliahed.  Uatek.  P.  C.  b. 
ii.  c.  9.  aec  44.  4  Blodt.  Cum.  3S6.  Tbe  privilege  ot  saiiolaaTy  wai  alw- 
aboliabed  hi  Franca  bj  Lonia  XII.     Htnautt'i  Abr.  Giro.  torn.  jl.  p.  44G. 

i  3  Camp.  Jley.  193. 
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cases,  between  the  wife  of  a  foreigner  and  the  wife  of  k 
native,  and  it  held,  that  if  the  foreigner,  though  a  resident 
abroad  at  the  time  of  the  suit  brought,  had  ever  resided 
in  England,  his  wife  was  disabled  (o  sue.  The  distinc- 
tions in  the  English  law,  subject  to  this  qualification, 

have  been  assumed  as  the  law  in  this  country,* 
*157  'This  is  the  extent  of  the  authorities  on  this 
subject ;  and  it  is  easy  to  see  that  there  might  be 
most  distressing  cases  under  them,  for  though  the  hus- 
band be  not  an  aUeo,  yet  if  he  deserts  his  wife,  and  re- 
sides abnwd  permanently,  the  necessity  that  the  wife 
should  be  competent  to  obtain  credit,  and  acquire  and 
recover  property,  and  act  as  a  fenw  sole,  exists  in  full 
force.)*  It  is  probable,  that  the  distinction  between  hus- 
bands who  are  aliens,  and  who  ue  not  aliens,  cannot 
long  be  maintained  in  practice,  because  there  is  no  solid 
foundation  in  principle  for  the  diBtinction.« 

If  the  wife  be  divorced  a  merua  et  thoro,  it  has  been 
suggested  in  some  of  the  books,  that  she  can  sue  and  be 


•  Gregory  v.  F>d],  IS  Man.  Htp.  31.  Robinaoa  v.  Bernolib,  1  AittKft 
Stp.  174,  lapra,  p.  155,  n.  e. 

b  If  a  femt  emtrt  bs  driTen  by  cruelly  from  •  huibuid'i  boole,  asd  ihs 
jeliTM  to  anolber  atata,  and  muDlaiu  huaoIT  by  her  laboor,  without  any 
provirion  for  her  mada  bj  bar  huaband  who  abandona  her,  aha  may  aaa  aa 
tftim  loU,  though  bet  bMbaod  be  a  citiion.  Qregory  t.  Paul,  15  Mm**. 
Rtp.31.    Abbot  T.  Bayley,  6  Piet,  Aep.  69. 

'  In  Bean  t.  Morgan,  4  MCori"*  Rtp.  148,  it  waa  held,  that  if  the  ho*- 
basd  deparlB  from  the  atate,  with  intent  to  naide  abroad,  and  witboat  tha 
intention  of  retunung,  hi*  wifii  beoomei  compateut  to  contract,  kud  to  ana 
and  be  ined  at  a/cMf  Mb.  Tbia  wu  breaking  down  th«  dBtinction  man- 
tioned  in  tbe  text  So  in  Gregory  v.  Rerce,  4  Meteajf*  Rep.  479,  it  <rM 
held,  Ifaat  if  tbe  hoaband  deaarta  bii  wife  abaolutely  and  completdy,  I^  a 
'ConlioDed  abaence  from  the  atate  and  with  an  intent  to  renounce  dt  f*et» 
the  marital  relation,  the  wife  may  aae  and  tw  aued  ea  a  feme  aole.  Hiia 
waa  oonaidered  to  be  an  application  of  an  old  mla  of  the  comiaoii  law  wul 
equivalent  to  an  atynratwn  of  the  t«alm. 
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«ued  as  a.  feme  sole.*  But  in  Lewis  v.  Lee,^  it  was  ad- 
judged, in  the  English  court  of  K.  B.,  upon  demurrer, 
that  though  the  wife  be  divorced  a  mensa  et  Iharo,  and 
lived  separate  and  apart  from  her  husband,  with  an  am- 
ple allowance  as  and  for  her  separate  maintenance,  she 
shoidd  not  be  sued  as  a  feme  sole.  The  question  is  not 
settled  in  the  jurisprudence  of  this  country.  In  Massa- 
chusetts, it  has  been  held,  after  a  full  consideration  of  the 
^ulyect,  that  a  wife  divorced  a  mensa  et  tkoro,  might 
-sue  and  be  sued  as  a  feme  sole,  for  property  *ac-  *168 
4]uited,  or  debts  contracted  by  her  subsequently  to 
Ae  divorce."  This  is  the  more  reasonable  doctrine,  and 
it  seems  to  be  indispensable  that  the  wife  should  have  a 
capacity  to  act  for  herself,  and  the  means  to  protect  her- 
self while  she  is  withdrawn,  by  a  judicial  decree,  from 
"die  dominion  and  protection  of  her  husband.  The  court 
of  Massachusetts  has  intentionally  barred  any  inference 
that  the  same  cMisequence  would  follow  if  the  husband 
was  imprisoned  by  law  for  a  public  offence  or  crime. 
Bat  such  a  case  might  be  equivalent  to  an  abandonment 
of  the  wife,  and  ground  for  a  divorce  a  mensa  et  thoro ; 
and  there  are  as  much  reason  and  necessity  in  that  case  as 
in  any  other,  that  the  wife  should  be  competent  to  con- 
tract, and  to  protect  the  earnings  of  her  own  industry.' 


•  BdCM,  til.  Banm  tnd  Feme,  M.  Lord  Longhboniugh,  in  9  Veaey, 
jBii.  145.  la  StephsDB  v.  Tot,  Moore'i  Rtp.  665,  it  wh  intiniKled  (^ 
Mmtloit)  that  the  wife,  <m  a  diToice  a  tlmn  et  memo,  could  sue  without 
ber  huband,  in  like  manner  «■  gbe  conld  me  if  her  hnibond  wai  eiiled. 

b  iBarmc.  ^CrM*.991. 

'  Daaui  V.  lUchnMud,  5  Pici.  Rtp.  461 .  Pierce  t.  Bumhain,  4  Mttealf$ 
Hep.  303,  S.  P. 

'  The  JVaHOtfluMlff  JtrmwdStafttdf,  of  1835,authoriteadiTorcefh>in 
the  bond  of  matrimony  if  either  pactj  be  Bentenced  to  impriaonment  in  the 
Blate  priaou.  Supra,  p.  96.  The;  likewise  clothe  Lhe  wife  with  power  to 
aet,  in  man;  rMpecla  aa  ifrau  sale,  if  her  huaband  absenti  himaalf  from 
the  itate,  and  ^wndona  hie  wife,  and  make*  no  snfficient  prorision  for  her 
maintenance.  She  ii,  in  each  cue,  authoriied  to  contract,  and  to  eua  and 
-tie  aaad  ni  tfaat  toU,  ■>  long  aa  her  hadjand  lamaina  abwnt.  The  aame 
jwwer  and  capacity  are  giran  to  a  married  woman  who  comea  into  die  ataU 
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In  Hatchett  v.  Baddeley,  16  Geo.  III.,'  the  C.  B.  held 
that  a  feme  covert  eloping  from  her  husband,  and  run- 
ning in  debt,  coutd  not  be  sued  alone,  foi  that  no  act  of 
tkt  wife  could  make  her  liable  to  be  sued  alone.  If  she 
could  be  sued,  she  could  sue,  acquire  property,  and  re- 
lease actions,  and  this  would  orertum  first  principles.  In 
no  case,  said  one  of  the  judges,  can  a/eme  covert  be  sued 
alone,  except  in  the  known  excepted  cases  of  abjuration 
or  exile,  where  the  husband  is  considered  as  dead,  and 
the  woman  as  a  widow.  It  was  afterwards  held  by  the- 
same  court,  in  Lean  v.  Schutz,  18  Geo.  III.,<>  that  if  the 
wife  had  even  a  separate  mainlenance,  and  Uved  apart 
from  her  husband,  she  could  not  be  sued  alone.  TheFO 
was  no  instance  in  the  books,  said  the  court,  of  an  action 
being  sustained  against  the  wife,  when  the  husband  was 
living  at  home,  and  under  no  civil  disability.  A  wife 
may  acquire  a  separate  character  by  the  civil  death  of 
her  husband,  but  she  cannot  acquire  it  by  a  voluntary 

separation. 
*1S9        'But  a  few  years  aiWwards,  the  court  irf  K.  B- 

under  the  influence  of  Lord  Mansfield,  in  the  cele- 
brated case  of  Corbett  v.  Potlnitz,'  introduced  a  new 
principle  into  the  English  law,  refracting  the  relation  of 
husband  and  wife ;  but  a  principle  that  was  familiar  to 
the  Roman  law,  and  to  the  municipal  law  of  most  of  the 
nations  of  Europe.  The  court  in  that  case,  held  that  a 
feme  covert  living  apart  from  her  husband,  by  a  deed  of 
separation,  mutually  executed,  and  havii^  a  large  and 
competent  maintenance  settled  upon  her,  beyond  the  con- 


wilhoDt  her  hpiband,  he  having  nsTcr  lived  with  her  in  the  lUte.  If  Utt 
kubwd  Kflcrwudi  come*  into  tiie  (tite,  be  atiiainea  bu  muital  lighta. 
MtutUilnitlU  SmiMed  Statutt;  part  3.  Ut.  T,  ch.  77. 

•  3  Wm.  Biackr.  Rep.  1079.  GUchrirt  v.  Brown,  4  Term.  Rrf-  7fi6. 
S.  P. 

0  5  Wm.BlKkt.Rtp.  119S. 

'  1  Term.  Rtp.  5.  Rinptml  T.  Lwly  L>a«*bon>u^,  ftni  BarwaU  *. 
Broofca,  3  Do^.  Rtp.  197, 371,  were  eaM*  tUt  preeeded  the  ona  of  Coi^ 
belt  T.  Poelnitx,  and  declared  the  nme  deotriM. 
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tml  of  her  husband,  might  contract,  and  sue,  and  be  sued 
at  lav  as  a  feme  aoie.  Lord  Mansfield  put  the  action, 
upon  the  ground  of  the  wife  having  an  estate  settled 
upon  her  to  her  separate  use,  and  acquiring  credit,  and 
assiunii:^  the  character  and  competency  of  is.feme  sole. 
Theancient  law  had  no  idea  of  a  separate  maintenance ; 
and  when  that  was  introduced,  the  chaage  of  ctutoms 
and  manners  required,  as  indispensable  to  justice,  the 
exteostoQ  of  the  exceptions  to  the  old  rule  of  law,  which 
disabled  a  married  woman  from  contracting.  The  rea- 
wa  of  the  rule  ceased  when  the  wife  was  allowed  to 
possess  s^nrate  property,  and  was  disabled  from  chaj^- 
iag  her  husband. 

This  decision  of  the  K.  B.  was  in  1786,  and  it  gave 
rise  to  great  scrutiny  and  criticism.  It  was  considravd  as 
a  deep  and  dangerous  innovation  upou  the  ancient  law. 

In  Cam^m  t.  OMmsan,*  Lrad  Loughborough  held, 
DOtwithsti^ing  that  decision,  that  it  was  an  unsettled 
point,  whether  an  action  could  be  maintained  against  a 
manisd  wonuui,  separated  from  ber  husband  by  cooaeut^ 
and  enjoying  a  separate  maintenance.  A^n  in  EUah  v. 
Leigh,^  the  K.  B.,  in  1794,  indirectly  assailed  the  dei»- 
sioD  oi  Cmrbett  t.  PoelnitXt  and  did  not  agree  that  the 
eourt  could  change  the  law,  so  as  to  adapt  it  to  the 
fashion  of  the  times.  They  declared,  however, 
without  tcwching  the  authority  of  thedecision,  that  *160 
Ufoa  a  voluntary  sepanuioo  of  husband  and  wife, 
without  A  perman«it  fuod  fi>r  her  separate  use,  she  could 
not  be  sued  alone  asa/eme  We.  Afterwards,  in  Clayton 
V.  Adams,'  the  court  of  K.  B.  went  a  step  further  towards 
overturning  the  authority  of  Cmrbett  v.  Poelnitz,  and 
held,  that  though  the  wife  lived  apart  frran  her  husband, 
and  carried  on  a  separate  trade,  she  was  not  suable ;  for 
if  she  could  be  sued  aaa-feme  tole,  she  might  be  taken  in 


k  5  Tenn.  Rtp.  679. 
•  G  Tarm.  Rtp.  G(M. 
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execution,  which  would  operate  as  a  divorce  between 
husbaad  and  wife.  At  last  in  Marshall  v.  Rutlon,*  the 
K.  B.  decided,  in  1800,  after  a  very  solemn  argument, 
before  all  the  judges,  that  a/emecot;er2  could  not  contract, 
and  be  sued,  as  a  feme  sole,  even  though  she  be  living 
apart  from  her  husband,  with  his  consent,  and  have  a 
separate  maintenance  secured  to  her  by  deed.  The  court 
said,  that  the  husband  and  wife,  being  but  one  person  in 
law,  were  unable  to  contract  with  each  other,  and  that 
such  a  contract,  with  the  consequences  attached  to  it,  of 
giving  the  wife  a  capacity  to  contract,  and  to  sue  and  be 
sued,  would  contravene  the  general  policy  of  the  law  in 
settling  the  relations  of  domestic  life,  and  would  intro- 
duce all  the  confusion  and  inconvenience,  which  must 
necessarily  result  from  so  anomalous  and  mixed  a  char- 
acter as  such  a  married  woman  would  be.  The  only 
way  in  which  such  a  separation  can  be  safe  and  effectu- 
al, is  by  having  recourse  to  trustees,  in  whom  the  prop- 
erty, of  which  it  is  intended  the  wife  shall  have  the  d^ 
position,  may  vest,  uncontrolled  by  the  rights  of  the  hus- 
band, and  it  would  fall  within  the  province  of  a  coiut  of 
equity,  to  reci^ize  and  enforce  such  a  trust.**  At  law,  a 
woman  cannot  be  sued  as  a.  feme  sole,  while  the  relation 
of  marriage  subsists,  and  she  and  her  husband  are  living 
under  the  same  government." 

Lord  Eldon  afterwards,  in  the  case  of  Lord  St.  John 

V.  Lady   Si.  John,^  speaking  of  these  decisions 

*161    at  law,  expressed  'himself  very  decidedly  a 


*  6  Term.  Rtp.  545, 

b  3  Stary'i  Equity,  653.  Clancy  on  tie  rigktt  o/  Ha*band  end  Wife, 
340.  Beltle  r.  WiImd,  14  OAta  Rep.  957.  In  Ihii  lut  cue  it  wu  ad- 
jadfcd  that  artidM  of  leparatioa  between  htubaud  and  wifa  Ihioagfa  the 
medinm  of  a  tnutee,  for  hei  inpport,  were  valid. 

'  It  ha(  been  adjudKed  in  Benedict  t.  Mantgoinen',  T  Watte  j-  Serg. 
338,  tbat  it  liortmnd  and  tnfe  join  ia  a  aale  of  hei  real  eriate,  and  he  taliaa 
the  ptooaada  to  bia  own  oie,  there  ia  no  implied  fond  railed  in  fiivonraf  the 

'  11  Veety.  539,  540. 
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the  policy  and  the  power  of  a  Jem»  covert  becom- 
ing a,  feme  sole  by  a  deed  of  separation.  She  was  in- 
competent to  contract  with  the  husband ;  and  if  separa- 
ted, she  could  not  be  a  witness  against  her  husband  ;  she 
could  not  commit  felony  in  his  presence ;  she  must  fol- 
low the  seulemeut  of  her  husband  ;  hei  husband  would 
be  suable  for  her  trespass.  In  short,  the  old  rule  is 
deemed  to  be  completely  re-established,  that  an  action  at 
law  cannot  be  maintained  against  a  married  woman,  un- 
less her  husband  has  abjured  the  realm.* 

But  if  the  husband  and  wife  part  by  consent,  and  he 
secures  to  her  a  separate  maintenance,  suitable  to  his  con- 
dition and  circumstances  in  life,  and  pays  it  according  to 
agreement,  he  is  not  answerable  even  for  necessaries,  and 
the  general  reputation  of  the  separation  will,  in  that  case, 
be  sufficient.  This  was  so  ruled  by  Holt,  Ch.  J.,  in  Todd 
V.  Stokes,*'  and  this  general  doctrine  was  conceded  in  the 
modem  case  of  Nurse  v.  Craig,"  in  which  it  was  held, 
that  if  the  husband  fails  to  pay  the  allowance,  according 
to  stipulation  in  the  deed  of  separation,  the  person  who 
supplies  the  wife  with  necessaries  can  sue  the  husband 
upon  an  indebitatus  assumpsit.  This  rule,  in  all  its 
parts,  was  adopted  by  the  supreme  court  of  New- York, 
in  Baker  v.  Barney.'^  Bui  our  courts  have  not  gone 
further,  and  have  never  adopted  the  rule  in  Corbett  v. 
Poelnitz ;«  and  I  apprehend  that  the  general  rale  of  the 
common  law,  as  understood  before  and  since  that  case, 
is  to  be  considered  the  law  in  this  country ;  though, 


•  See  tlu  obaarrttioD  of  the  Muter  at  Uie  Kolli,  in  3  VtMty,  443,  444, 
445. 

>.  Saik.  Rtp.  116. 

<  5  Bm.  ^  PitU.  146. 

t  B  John:  Rep.  73.  The  ■uae  rals  appliea  where  the  bmbuid  eod  wife 
■re  irpanted  hj  a  divorce  «  n«iia  et  than,  with  bd  sUowaDce  to  the  wlTe 
far  alimaay,  and  the  huibaod  omiU  to  pay  it.  Hunt  t.  Da  Dlaqtiiete,  5^ 
BiKg.  Rip.  550. 

•  See  3  HoUltfi  Rtf.  ISO,  wfaeie  that  csm  wai  iipreMlj  caadeuned. 
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*162    perhaps,  not  'exactly  under  the  same   straitened 
limitation  mentioned  in  the  books." 

IV.    Wift^a  capacity,  in  equity  : 

(1.)  Of  property  intrust  for  wife. 

At  common  law,  a  married  woman  was  not  allowed  to 
possess  personal  property  independent  of  her  husband. 
But,  in  equity,  she  is  allowed,  through  the  medium  of  a 
trustee,  to  enjoy  property  as  freely  as  a  feme  sole;  and  it 
is  not  unusual  to  convey  or  bequeath  property  to  a  trus- 
tee in  trust,  to  pay  the  interest  or  income  thereof  to  the 
wife,  for  her  separate  use,  free  from  the  debts,  control,  or 
interference  of  her  husband,  and  payable  upon  her  sepa- 
rate order  or  receipt,  at  and  after  the  times  that  the  pay- 
ments respectively  become  due,  and  after  her  death  in 
tnist  for  her  issue.  In  such  cases,  the  husband  has  do 
interest  in  the  property,  though  after  the  interest  is  actu- 
ally received  by  the  wife,  it  then  might  be  considered  as 
part  of  the  husband's  personal  estate.  ■>     It  is  not  D 


'  In  nnie  of  tha  itRtn,  h  Psnnijlvimia  and  S»aU>  Cualioa,  a  wifs  iMay 
mot  u  a/enu  miU  tradvr,  and  become  liobte  u  isob,  in  inulalion  of  tba 
cuBlom  of  LoadoD.  Aot  of  1718,  Purdon't  Dig.  424.  BuAe  r.  Wiakla, 
2  StTg.  ^  RqwU,  189.  Nfwbigpn  t.  Pillaiu,  S  Bay^i  Ref.  163.  StaU 
Beperl*  itt  Equity,  S.  C.  148,  149.  fiat  for^atar  protsction  to  tlia  wife, 
no  soil  CAD  be  brought,  in  Soalh  Carolina,  by  or  against  a/nM  enart  aol* 
Irader,  aalon  her  hoibaad  be  joined  4  ItCtr^i  £9.413;  and  in  V»n»- 
■jlTania  the  privilege  extendi  only  to  the  wjvea  oT  hnebandi  gone  (o  aea, 
and  whoee  wirea  are  left  at  ihopkeeping,  01  to  work  at  any  trade  for  a  lire- 
lihood.  In  Laniaiana  the  wife  hai  peculiar  powan  and  priTilogea,  sad  imaj 
be  B  pnblic  meicbant  and  bind  hsrHlf,  yet  ahe  cannot  contract  a  debt  by 
note  without  the  authoriiatioa  of  her  huaband.  CiPil  Code  of  Louin^nm, 
ait.  138.  3413.     IS  Louitiana  Bip.  13. 

<>  Lae  T.  Prieaui,  3  Bro.  G.  C.  3^1.  Norrii  r.  Hemingway,  I  Hagg.  BetL 
Sep-  4  Bxparlt  Gadidcn,  S.  C.  £aw  Jfunul,  No.  3.  343.  Carroll  t. 
Lee,  3  OtU  ^  Jehm.  504.  Beable  T.  Dodd,  1  Term  Rtf.  193.  tn  this 
lait  case  it  wia  eatabliabed  al  law  that  a  gif\  or  devils  to  the  aole  and  aep. 
ante  ule  of  a/cme  talr,  independenl  of  Ibe  oontrol  and  debta  of  a  futora 
huHband  «■■  valid,  hot  the/ema  tola  might  by  ■  roaniage  aettiement,  in 
canHderatioa  of  marriage,  convey  Ibe  Mlate  to  her  hnahand.  Bein^  Ch 
her  benefit  ahe  might  waive  U. 
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ry  that  the  trustee  should  be  a  stranger.  The  husband 
himself  may  be  the  trustee  ;  and  if  property  be  settled 
to  a  married  woman's  separate  use,  and  no  trustee  be 
appointed,  the  court  of  chancery  irill  protect  her  interest 
therein  against  the  creditors  of  the  husband,  and  the 
husband  may  be  considered  as  such  trustee  not- 
■widislanding  he  was  not  a  party  to  the  iostniment  *163 
under  which  the  wife  claims.'    Where  the  hus- 


'  Bennet  v.  DstU,  9  F.  Wim.  316  Moora  v.  FrBemsn,  Bunb.  205. 
Hamiltcn  v.  Biahop,  S  Yerger,  33.  Abbott,  Ch.  J„  S  Corr.  f  Payiu,  63 
NowLiDiJ  *.  Faynler,  4  My.  ^  Cr.  Rep.  408.  Pioquet  v.  Swan,  i  Maiin'i 
Stp.  455.  EieheHBr  t.  Smith,  4  H'Cord"!  Rtp.  45S.  Clancy  on  tht 
Righit  of  Married  Women,  p.  15-30.  CuroU  y.  Lea.  3  OtU  ^  Johni. 
504.  WaJlinprford  v.  Allen,  10  PeUrf  V.  S.  Rep.  583.  Harkim  v.  CobI- 
tar,  9  Porter'*  Alam.  Rep.  463.  M'Kennu  r.  Rullipa,  6  Wkarian,  576. 
TnntOD  Bonkinf  Company  T.  Woodruff,  1  Oreeu't  N.J.  Ck.  Rep.  117. 
Shirley  t.  Shirley,  9  Paige-,  Rep.  363.  Griffith  y.  Griffith,  5  B.  Monrat, 
115,  The  iotantioD  to  create  a  truat  eatBte  for  the  wife  miut  diilinclly 
•ppeu.  Clanry,  363.  !G8.  Id  Griffith  T.Griffith  it  wu  held  that  any 
wonta  hi  gii'mg  penonal  ertate  to  the  wife,  Bhawinj;  an  intenlion  to  lecure 
a  nm  to  the  wife  aeparataly,  woald  laffice,  and  that  no  particnlai  bum  of 
cxpreaaioa  waa  necenary— /or  her  men  proper  u4e  ia  auffieient  The  wila 
may  give  or  lend  the  income  of  her  aeparate  eatate,  if  at  her  diapoaal, 
to  het  harirand  or  to  any  other  peraon,  and  he  wilt  be  aceountabla 
fcr  it.  Towera  t.  Hagoer,  3  Whariim't  Ptnn.  Rep.  4B.  Where  a 
tertalor  directed  a  ahare  of  tba  proceeds  of  hii  wtats  to  be  paid  into  the 
handaof  hhd>aKbter,/«r  An-siBTiiiMinidfttRerit,  andthere  waa  no  in- 
tMTentiOD  of  tmateea,  and  Ibe  fill  waa  afaaolale,  it  waa  held,  in  that  caae, 
not  to  be  a  gin  to  her  Mtparate  utt;  and  the  authority  of  the  caoeof  Hart- 
ley T.  Hnrie,  5  Feaey,  590,  was  ahakeiL  Tyler  v.  Lake,  4  Simon^  Rep. 
1144  la  Faulkner  v.  Fanlkner,  3  Leigk't  Rep.  355,  it  waa  alao  decided 
that  at  laa  a  nuuriage  gettlemeot  without  tba  intervention  of  a  troatee, 
would  not  Biail  to  aecare  the  property  to  the  wife,  aa  sgainat  the  hoaband. 
Bo,  in  SimpMQ  t.  Simpson,  4  Dona'*  K.  Rep.  141 ,  it  waa  held,  (hat  thoagh 
avalid  agreement  for  a  Hpantron  between  huiband  and  wire,  and  for  a 
aepaiale  allowance  for  her  aupport,  m)g;ht  be  made  through  the  medium  of 
a  third  party  a>  a  trnatee  for  the  wife,  and  by  whom  (he  contract  may  be 
enforced  ;  yet  that  where  there  waa  no  third  party,  no  anit  conld  be  main- 
tained either  at  law  or  in  equity,  on  inch  a  contract  The  court  thought 
the  Judiciary  had  uo  power  to  move  sua  step  in  adrance  of  the  tegieJation 
and  nniform  judicial  precedenta  on  the  anbject.  Bat  if  befbra  marriage 
and  in  eontamplatiot)  of  marriage,  the  hoaband  conToya  directly  to  hi*  in- 
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buid  stipulates,  before  marriage,  either  that  his  wife 
shall  enjoy  her  own  property,  or  that  she  shall  be  entitled 
to  i  certain  benefit  out  of  his  estate,  he  will  be  bound  in 
equity  to  perform  his  agreement,  even  though  it  was  en- 
tered into  with  the  wife  herself,  and  became  suspended 
at  law  by  his  subsequent  marriage."  Gifts  from  the  hus- 
band to  the  wife  may  be  supported,  as  her  separate  pro- 
perty, if  they  be  not  predjudicial  to  creditors,  even  with- 
out the  intervention  of  trustees  ;*'  and  where  the  husband 


teiid«d  wire,  withont  ths  iDlMTSntiim  of  a  tnMeaj  penonal  property,  uid 
■he  mairica  and  die*  withoot  ime  of  the  marriage,  it  wu  hdd  thai  the 
property  deoceoded  to  her  hein,  aad  that  the  marital  rifht*  of  the  hiuband 
did  not  attach.  Allen  t.  Ramph,  3  HiWi  S.  C.  Ch.  Sep.  1.  la  Price  t. 
Bigham.  7  Hatr,  ^  Jokni,  296,  where  real  eetalewaa,  after  marriage,  coa- 
Teyed  in  tnut  for  the  uparata  um  of  ths  wife,  with  power  to  her  to  sell  by 
deed,  ahe  was  flowed  to  charge  the  aetata  with  the  paymeat  of  bar  debts, 
aad  eqaity  enforced  the  oontracl  by  decreeing  a  aale  of  (he  eatata.  So  a. 
feme  covert,  having  a  aeparale  estate  and  living  apart  from  her  husband, 
may  chaige  11  by  her  general  engagemanta  or  verbal  promin  wilbout  any- 
particular  raference  lo  that  eatate,  aa  well  ai  by  a  written  inrtrumeal ;  and. 
the  oradiler  may  reach  it  Ihmugh  a  anil  inatitnted  in  eqnily  againtt  her  and 
her  tmataea.  Murray  v.  Bailre,  3  Mylne  ^  Ketnt,  309.  4  Simanf  B3. 
She  may  charge  her  aeparate  maiiitenBUce  by  accepting  a  bill  of  eichange. 
Itamonntato  a  power  of  appmntmeat  pro  (ante  uf  her  aeparate  eatate,  but 
the  vice-chancellor  laid  that  (he  court  could  not  Bobject  bar  aeparate  pro- 
perty  to  general  demanda  Stuart  v.  Kirkwall,  3  Madd.  SDO,  Am.  ed. 
Ths  caaea  on  thia  point  are  contradictory.  The  court  of  chancery  never 
provides  for  (be  children,  living  the  wife,  out  of  her  aepante  property.  8be 
ia  Dot  bound  to  provide  for  (he  children,  or  her  huiband,  out  of  the  pn^Mrty 
aettled  to  her  aeparate  oae.  The  hwband  ii  left  to  mwntain  her  and  the 
children.  In  the  caae  of  Anne  Walker,  Caaea  (em.  Sugden  by  ZJoyd  4* 
Owlif,  p.  299.326.333. 

>  It  ia  to  be  conaidered  aa  well  aettled,  aay  tbs  court  in  Stillay  v.  Folger, 
14  OjUo  Rtp.  c.  49,  thai  almoal  any  boTiafide  and  reammalitt  agrtOBent, 
made  bafora  marriage,  lo  secnre  the  wife  either  in  the  enjoyment  of  her  own 
property,  or  a  portion  of  thai  of  her  buaband,  whether  daring  covsrtDre  or- 
afler  hia  dealh,  will  be  carried  into  execution  in  chancery. 

b  Case  of  the  Cooateaa  Cewper,  before  Sir  Joseph  Jekyll,  oited  in  1  Alk. 
Acp.  371.  3  1bid.sa3.  Slanning  V.  Style,  3  P.  ITau.  334.  More*. 
Freeman,  Banb.  Rrp.  305.  Lncaa  v.  Lucaa,  1  Alt.  Rep.  370.  3  lUd. 
393.  Brinkmut  v.  Brinkman,  cited  in  3  Atk.  Rep.  394.  Rich  v.  Cockell, 
9  F*wy,  369.    Waller  v.  Hodp,  9  Swntton,  97.    8.  C.  1  WOmm'*  CJL 
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after  marriage,  agreed,  in  -writiag,  to  settla  part  of  (he 
wife's  property  upon  her,  the  agreement  was  held  to 
enure  to  the  benefit  of  the  children,  and  that  the  wife 
herself  could  not  waive  it.« 


Sep.  445.  Neufnlle  T.  TbompMn,  3  Edwrdt"  N.  Y.  Ck.  Rtp.  93.  Taj- 
k>r,Cb.J.,  in  lilM  T.  RcmiDs,  1  Die.  Bq.  Caw*,  1ST.  The  Bagliib  (tatnu 
of  3  and  4  Willism  IV.  hu  dow  giTen  ■auction  to  tbii  docinna,  sod  tha 
hiaband  a  allowad  to  make  a'  eoDTCjanco  to  hn  wife  without  tbe  interren- 
tira  «t  a  trnates.  In  MaloD;  v.  Kennedy,  10  Simon,  354,  it  wu  held  Ifaat 
wbere  then  are  diTidend*  oa  pn^Mity  wtUrd  to  tbe  eeparate  am  of  tba 
wtfa,  aod  die  makoi  no  difpuitioD  of  tbom  by  will,  tbey  paai  by  law  to  tha 
bnAand  in  hii  marital  ligttt-  The  nafinay  muit  mnain  in  Ibe  haoda  of 
tnaiMB  to  prolecl  it  from  tlw  bwlioiid. 

In  Graham  v.  LoodODderry,  3  Atk.  393,  it  waa  bold  that  a  gill  to  a  wife 
by  a  thint  penon,  or  by  the  baiband,  Ii  conMraed  ta  be  a  gtfl  lo  her  aep- 
ante  uae,  and  die  ia  entitlrd  to  tbe  ume  io  bar  own  right  aa  her  aeparat* 
eatate  ;  but  mere  omameBta  for  her  parior  an  conaidaKd  aa  furfWnoIia, 
and  the  hiuband  may  alien  them  in  hia  lifetime,  hot  if  be  only  pledgea 
Ibem,  and  on  bia  death  leavM  penooal  eetala  enfficieiit  lopa^  bisdebtaand 
redeem  them,  Uie  widow  ie  entitled  to  that  redemption. 

•  Fenner  t.  Taylor,  1  Simnuf  lUf.  169.  In  South  CaroliUB,  all  mar- 
lia|;e  eeltlemcBti,  anienaptial  at  poatnaplial,  are  required,  by  atatuta  of 
1833,  lo  be  recorded  within  three  montha  aAei  their  exeontiou  ;  and  any 
aaUIement  of  jNr^erty  by  tbe  hnabaad  on  the  wife  after  marriage,  ia  apoM- 
BDptial  aettlement  within  the  rale.  In  defanll  of  nicli  record,  the  mai- 
riafe  leUlement  ia  declared  Toid.  Marriagt  $attUmtntt,  atrictty  iprakiag, 
are  Ihoae  aettlementa  only,  whether  made  before  oi  after  nuuriage,  which 
are  made  in  connderatioD  of  marriage  only ;  bat  the  Malnlo  in  Sootb 
CanltuB  waa  intended  lo  ajqily  to  all  poatnoptial  aettlemenla  on  the  wife- 
Price  T.  White  and  otben,  Carolina  I^w  Joumoi,  No.  3.  See,  alao,  in 
the  aama  work,  p.  353,  an  nasy  on  the  regiatry  acta  of  South  Candina, 
pointing  ODt  their  impeifeetiona,  and  auggeatiug  amendraanta.  The  act  of 
Soath  Carotioa,  of  1793,  required  all  marriage  oontncia  and  nltkinaota  lo 
qiecity,  either  in  tba  iuitrumcnl  or  in  a  achsdule  anneied,  tbe  property 
Intended  to  be  aettled,  and  in  default  thereof  the  aettlement  ia  void  aa  te 
enditoia  and  purchaaen.  In  Virginia,  deeda  of  aettlement  npon  marriage, 
wbciein  either  laode,  alavre,  or  petaonal  properly  ahall  be  Mttled,  or  oov- 
enantsd  to  be  left  or  paid  at  (he  death  of  tbe  party,  or  oiherwiae,  ahall 
be  void  aa  to  crediton  and  aubaequenl  pDrchaacra  for  Tatnable  couaideralica 
wilhoat  Dolice,  onlea  acknowledged  or  proved  aud  recorded,  &.c.  1  Re 
vitfi  Cadt,  ch.  99.  »eo.  4.  If  not  teeordad,  they  are  void  only  aa  agaioat 
thecreditaraofthe  wife.  Land  t.  JeffHea,  5  Jlaad.  Jlqi-SLl.  TninoTT 
Fierce,  £  Cnuidt,  154. 
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The  wife  beiog  enabled  in  equity  to  act  upon  property 
in  the  hands  of  her  trastees,  she  is  treated  in  that  court 

as  haring  interests  and  obligations  distinct  from 
*164     those  of  her  husband.     'She  may  insUtute  a  suit, 

by  her  next  friend,  and  she  may  obtain  an  order 
to  defend  separately  suits  against  her ;  and  when  com- 
pelled to  sue  her  husband  in  equity,  the  court  may  order 
him  to  make  her  a  reasonable  allowance  in  money  to 
carry  on  the  suit.» 

(2.)  Her  pouter  under  settlements. 

The  general  groimds  upon  which  equity  allows  a  wife 
to  institute  a  suit  against  her  husband,  are  when  any 
thing  is  given  to  her  separate  use,  or  her  husband  refuses 
to  perform  marriage  articles,  or  articles  for  a  separate 
maintenance ;  or  where  the  wife,  being  deserted  by  her 
husband,  hath  acquired  by  her  labour  a  separate  proper- 
ty, of  which  he  has  plundered  her.  The  acquisitions 
of  the  wife,  in  such  a  case,  are  her  separate  property,  and 
she  may  dispose  of  them  by  will  or  otherwise.''  It  is  the 
settled  rule  in  equity,  that  a  feme  covert,  in  regard  to  her 
separate  property,  is  considered  a.  feme  sole,  and  may,  by 
her  contracts,  bind  such  separate  estate.  The  power  of 
appointment  is  incident  to  the  power  of  enjoyment  of  her 
separate  property.  It  is  sufficient  that  there  is  an  inten- 
tion to  chaige  her  separate  estate,  and  the  contract  of  a 
debt  by  her  diuing  coverture,  is  a  presumption  of  that  in- 
tention ;  and  the  later  decisions  held  her  separate  estate 
responsible  without  showing  any  promise.  Her  con- 
tract amounts   to   an   appointment."     Though  a  wo- 


>  Mix  T.  Mix,  1  Jvhiu.  Ch.  Rip.  lOe.  Dcototi  t.  Dautou,  ibid.  110. 
Wilaan  t.  Wiboa,  S  HaggoriPt  CotuiMt.  Rtp  903.  N.  Y.  Reviid  SU- 
lute*.  n>l.  ii.  p.  146.  mo.  5S. 

b  Cecil  V.  Jaion,  1  Atk.  Rep.  QT8.  StatreU  v.  Wynn,  IT  Serg.  ^  RaaU, 
130. 

•  3  Sbtry't  Eq.  Juri*.  688.  773.  Oudnai  v.  Gardnet,  23  WendtU,  528. 
HiDory  V.  VoiidsihayileD,  by  Vies  Ch.  Baker  o(  tb«  3d  cironit.  N.  Y.  Le- 
gal Obtnwr,  Jui.  7,  1646.    Th«  ground  on  which  a  oraditw  maf  proceai 
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maa  may  be  proceeded  against  in  equity  without  her 
husband,  and  Uiough  her  separate  estate  be  liable  for  her 
debts  dum  sola,  yet  the  court  cannot  make  a  personal 
decree  against  her  for  the  payment  of  a  debt.  All  it  can 
do  is  to  call  forth  her  separate  personal  property  in  the 
hands  of  trustees,  and  to  direct  the  application  of  it.* 
When  the  wife  has  separate  property,  the  relief  afforded 
is  by  following  it  in  the  hands  of  trustees ;  and,  in  this 
way,  courts  of  equity  can  attain  a  pure  and  perfect  jus- 
tice, which  courts  of  law  are  unable  to  reach. 

If,  by  marriage  settlement,  the  real  and  personal  estate 
of  the  wife  be  secured  to  her  separate  use,  the  husband 
Is  accountable  for  that  part  of  it  which  comes  to  his 
bands ;  and  a  feme  covert,  with  respect  to  her  separate 

Kgaiiwt  th*  Mpanle  Mtuis  of  a  manied  nomui  Tor  s  debt  Dot  cliarfred 
upon  her  e«Ute  punuant  to  a  deed  of  Bcttlcment,  must  be  by  ihowing  that 
the  debt  wu  cootracted  foe  tbe  benefit  of  her  Mparate  nlate  or  fur  her 
own  benefit  open  the  credit  et  the  aeparate  eatate.  Carta  v.  EDgel,  9 
Sandfori'i  Ck  Rtp.  307,  3e8. 

>  Hnlnie  t.  Tenant,  1  Bra.  Rrp.  IC.  Nartoa  v.  Tarrill.  2  P.  Wmt.  144 
LiUiBT  Airejr.l  Fmy,jan.2TT.  Lord  LoughborooEh,  3  K«»y,jtiii.  145. 
Dowtii^  T.  Hn^re,  1  Uoyd  ^  Ooold'i  Rip.  t.  PUnktlt,  19.  Monigoni- 
ery  t.  Eveleigb,  1  StCeri'i  Ch.  R.  367.  Ma;wood  &  Fatlenon  t.  John- 
•on,  I  i/ilf*  CA.  li.  338.  Vidt  pott,  165,  166.  PrateT'M  Laa  of  Hut- 
band  and  Wife,  109.  North  American  Coal  Co.  v.  Dyett,  7  Paige,  I. 
Gaidner  v.  Giidner,  ib,  113.  Ir  Ihe  wife  hu  Mparate  property,  and  liyee 
apart  trom  her  husbnad,  that  property  will  be  liable  in  equity  to  her  con- 
tneU,  tbough  they  do  not  *p«cia!ty  rerer  to  that  property.  Lord  Kenyan, 
in  Hatflhall  t.  Rnttnn,  B  Term.  Rep.  545.  Hnrray  t.  Boriee,  4  Simmu' 
Rtp.  83.  Gardner  t.  GaHner,  u(  lup.  and  S.  C.  93  Wendell,  536.  In 
Bollpia  T.  Clarke,  17  FoMy.  365,  the  maiter  of  tbe  rolls  decreed,  that  a 
debt  by  promleiory  note  given  by  a  wife  for  money  loaned  to  her  for  her 
•eparate  bmb,  be  paid  by  ber  trnstees  ont  of  her  lepaTate  eatale.  So  in  8tn- 
art  V.  Kiriiwall,  3  Madd.  Ch.  Rep.  3b7,  a  nmilai  decree  was  made  on  a  UU 
agaioBE  hniband  and  wife,  on  her  acceptance  of  a  bill  of  exchange,  the 
Tice.cbancellDr  eonsidering  the  act  ai  an  appointment  by  ber  pro  lanto  of 
her  lepaiBle  eatate.  The  coarls  of  equity  in  Sooth  Carolioa  have  ao  far 
departed  from  the  Englieli  doctrine,  that  the  wife  cannot,  by  Im  own  act 
merdy,  charse  the  aepatate  eatale  ;  bnt  (he  court  will  look  into  the  circum- 
alanccs,  end  see  that  a  proper  cose  eiiitod,  eTen  if  the  appcDprialion  waa 
by  beraelf,  for  the  neceasary  anppoit  of  heraelf  and  family.  The  hnaband 
OBimol  do  it.     Maywood  r.  Johnalon,  i  HUT*  Ch.  Rip.  S36. 
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property,  is  to  be  considered  &feme  sole  sub  modo 
•165    only,  or  to  the  extent  of  the  'power  clearly  given 

her  by  the  marriage  settlement.  Her  power  of 
disposition  is  to  be  exercised  according  to  the  mode  pre- 
scribed in  the  deed  or  will  under  which  she  becomes 
entitled  to  the  property ;  and  if  she  has  a  power  of  ap- 
pointment by  will,  she  cannot  appoint  by  deed ;  and  if 
by  deed,  she  cannot  dispose  of  the  property  by  a  parol 
gtfl  or  contract.*  These  marriage  settlements  are  be- 
nignly intended  to  secure  to  the  wife  a  certain  support 
in  every  event,  and  to  guard  her  against  being  over- 
whelmed by  the  misfortunes,  or  unkindness,  or  vices  of 
her  husband.  They  usually  proceed  from  the  prudence 
and  foresight  of  friends,  or  the  warm  and  anxious  affec- 
tion of  parents;  and,  if  fairly  made,  they  ought  to  be 
supported  according  to  the  true  intent  and  meaning  of 
the  instrument  by  which  they  are  created.  A  court  of 
equity  will  carry  the  intention  of  these  settlements  into 
effect,  and  not  permit  the  intention  to  be  defeated. 
These  general  principles  pervade  the  numerous  and 
complicated  cases  on  the  subject ;  though,  it  must  be 
admitted,  that  those  cases  are  sometimes  discordant  in 
the  application  of  their  doctrines,  and  perplexingly  subtle 
in  their  distmctions.>> 


•  Jaqaea  v.  The  Melhodirt  Epiacopal  Church,  1  Joint.  Ck.  Rtp.  450. 
3  Jbid.  77.  Lancuter  v.  Dolan,  I  RawU'i  JItp.  331,  048.  Thomaa  *. 
Folwell,  3  Whorlan,  11.  But  is  VliODnenu  v.  Pegram,  3  Leigh,  163,1b* 
doctrine  declared  wbr,  that  a  ftnu  cmeri,  hb  to  property  Mitled  to  her  sep- 
uate  oie,  was  tftme  talt,  and  had  a  right  lo  dispose  of  ber  separate  per- 
sonal celale,  aod  the  profiti  of  her  ■epinile  reel  estate,  in  (he  same  Dianoer 
U  if  she  were  a/«ne  Kite,  nDle«  her  power  oT  elieoation  be  realrained  by 
Ifae  iiMtrnincat  creattDg  Ibe  toparate  estate. 

ti  A  gift  of  leasehold  properlf  waa  tnade  to  a  daiighler  for  ber  arparata 
ase,  free  from  the  conlral  of  an;  future  husband,  and  ahe  subaequpntlj 
nutrricd  witlioat  a  Kltlemenl,  Mhe  wua  held  to  be  eDlitled,  on  a  separa- 
liou,  to  Ihe  leasehohl  property,  for  her  aeparato  uae,  imd  the  marital  right 
was  excluded.  Anderson  v.  AndereoD,  S  Mylne  ^  Krcne,  427.  Tbia  was 
decided  b;  Sir  John  Leach,  and  afBioied  by  Lord  EtdoD.  But  a  oew  doe- 
trine  oa  thia  aabjecl  hai  been  recently  started  in  Eogiand,  and  it  bia 
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Iq  the  case  of  ^uea  v.    The  Methodist  Episcopal 


bran  held  that  gtlli  to  ft  /ma  tU,  or  to  tnntsM  in  trust  fill'  tfrwu  tph, 
to  hei  MpaTfttB  uwi  Ttee  from  the  eoDtrol  of  aaj  futore  hubuid,  and  not  to 
be  Bubjecl  lohia  debts  or  diipoailion,  ars,  aatoaoch  nBtnioU.  illagal  and  void 
ualea  tbej  be  MtlleDieiila  made  in  inunediate  oon temptation  of  marriageL 
A  cluwe  againil  aaticipatiea  unMed  to  iQcti  a  ptt,  n  equally  iniqMTmtiTa. 
Mamj  T.  Parker,  3  Myliu  f  Ktnu,  174.  It  waa  aba  held,  ia  Barton  *. 
Briacoe,  Jaeat't  Rtp.  603,  and  in  BeMon  v.  Bannn,  G  Simoiaf  Rep.  196, 
that  on  a  aattleraant  in  Inul  (br  Iba  eeparale  uae  of  a  married  womna  tor 
life,  the  elaoM  agamat  anticipation  bocama  inoperatire  on  the  death  of  the 
hwband,  and  no  longer  binding.  And  in  Woodmeaton  t.  Walker,  9  JIiu- 
lU  f  Mybu,  197,  thongh  the  muter  of  the  rolla  Iwld  that  a  gUl  of  nn  an- 
nnily  to  a  iingle  woman,  for  her  aeparate  nae,  independent  of  any  future 
fanaband,  and  with  a  reetraint  on  tba  diapeailion  of  the  aame  by  anticipa* 
ItOD,  wai  >alid  and  blndiog,  ia  reaped  te  a  future  marriage  ;  yet  Lord  Cb. 
Broncfaam,  on  appeal,  held,  that  the  feme  mlt  wa>  entitled  to  tbe  abeolntB 
diapaaal  oftbe  fund  at  once  without  any  reetraint  The  object  of  then 
checks  WBi  only  to  exolude  marital  dainn.  He  held  tbe  aame  doctrine  ia 
Brown  T.  Fooock,  5  Simoiu^  Rep.  6ii3.  3  RuaaiU  ^  Mylne,  910.  1 
Ceop.  Sd.  Ca.  70.  S.  C. ;  and  lo  did  Sir  John  Leach,  in  Acton  r.  White, 
1  Simonr'  f  Stavt't  Rep.  439.  The  priooiple  declared  by  these  cams  in 
equity  woe,  that  unlea  tbe  DBUale  to  whom  the  gilt  be  made,  be  married 
at  the  tima  the  intereat  reata,  and  the  ao«ei(ur«  be  eontioninf  down  to  the 
qMUoent  when  the  alienation  ia  attempted,  a  ftaiale  of  (nU  age  atand* 
pnciiely  on  the  aame  fcwiing  with  a  male,  and  equally  with  him  may  ex- 
•ruiee  all  the  rigbu  of  ownenhip,  notwithttaBding  a  alBuas  against  antici- 
patton,  and  againat  marital  interfarenoe.  Tho  tnMt  ftiad  to  at  faei  bee 
da^oaal  while  abe  is  lai^iirM,  and  a  conrt  of  equity  only  giyee  efiect  to 
the  natrielJOD  tipon  her  marriage,  and  while  remaining  married,  againat 
marital  claims.  In  any  other  view,  the  right  of  dJepoMtion  is  incidest  to 
property.  Smith  t.  Star,  3  WhTtoa,  63.  Hammersley  t.  Smith,  4 
fnarton,  136.  S.  P.  The  trait  estate  erealnd  by  will  Ibr  the  eeparate  nee 
ofamanied  woman,  not  only  ceases  whenehe  beeomea  a  widow,  bul  does 
>ot  lerivn  m>  her  sobaeqoent  marriage,  ib.  Knight  v.  Eaigbt,  6  Simon^ 
Rep.  131.  Bat  eee  eontre,  post,  p.  170,  note.  In  Newton  v.  Beid,  4 
Simuuf  Rtp.  141,  the  vica-obancellor,  Sir  L.  Shadwell,  went  futther,  and 
held,  that  titongb  the  anaoity  be  giren  by  will,  in  trust  for  a  daughter  for 
lUb,  Dot  aul^ct  to  the  debta  or  Mntrol  of  any  future  faniband,  nor  alienable 
by  het,  and  intended  fbr  her  anpport,  and  she  marries,  the  raatriotionB  were 
still  void,  asd  she  and  her  huabaod  miglit  tell  the  annuity,  and  apply  th* 
pnceeds  t*  pay  his  debts,  and  for  hie  uae.  This  was  carrying  the  new 
doctrine  to  an  nureasonable  extent,  and  it  i*  Kot  tbe  law  in  this  country. 
The  lord  chaooellor,  in  Nedby  v.  Nedby,  (1839,)  disclaimed  being  bound 
by  the  decision  in  Maasy  v.  PaAer,  and  he  said  he  had  diScnltiea  in  sop- 
MTting  it.    He  Mid  hinber  that  Newton  t.  Reidi  went  berond  what  any        , 
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Church,  as  reviewed  in  the  court  of  errors  of  New- York," 
it  was  declared,  that  a  feme  covert,  with  respect  to  her 
separate  property,  was  to  be  regarded  in  a  court  of  equity 
as  a.femesole,  and  might  dispose  of  it  without  the  assent 
and  concurrence  of  her  trustee,  unless  she  was  specially 
restrained  by  the  instrument  under  which  she  acquired 
hex  separate  estate.  But  it  wa£  held,  (and  in  that  con- 
sisted the  difference  between  ihe  decision  in  chancery  and 
the  correction  of  it  on  appeal,)  that  though  a  particular 
mode  of  disposition  was  specifically  pointed  out  in  the 

instrument  or  deed  of  settlement,  it  would  not  pre- 
*16fi    elude  the  wife  &om  adopting  any  other  mode  *of 

disposition,  unless  she  was,  by  the  instrument, 
specially  restrained  in  her  power  of  disposition,  to  a 
particular  mode.  The  wife  was  therefore,  held  at  liberty, 
by  that  case,  to  dispose  of  her  property  as  she  pleased, 
though  not  in  the  mode  prescribed,  and  to  give  it  to  her 
husband  as  well  as  to  any  other  person,  if  her  dispositiim 


bod;  had  ever  coateoded  for.  He  wbi  for  ptwerriiiE  tmla  cnated  fbrtbe 
•eparate  on  of  muried  womsn,  and  tbo  rule  wwidi  to  be  eitablisbid  ia 
equity  that  maniaga  doea  ruA  per  tt  mer^  tbe  right*  of  property  of  the 
ftme  teU  is  thoae  of  her  haAand.  A  gift  or  deliae  to  her  separate  qm  ia- 
depandent  of  her  ftiture  hurimiid  wiU  be  nutained,  but  not  lo  far  ai  to  m- 
■trala  her  from  OB^t/jtitf  hj  gift  or  deviae  her  property  in  contemidaUan 
of  marriage,  to  the  fnttm  huibaud.  The  doctrine  in  Ihia  cooatry  b  that 
the  marital  claimi  will  be  defeated,  if  the  gift  by  will  to  the  dsDghter  ha 
to  her /or  her  fole  and  itparate  vie.  I  IndeWi  If.  C.  £f.  Caae*,  307. 
9ee  tbe  N.  T.  Statute,  Infra,  p.  170,  note.  The  laieM  En^idi  rale  n- 
qniiM  negative  words  eieluding  the  marital  right  to  mndel  tbe  paynieut  of 
money  into  the  proper  bandi  of  the  wife  for  her  own  proper  nie,  a  tmit  tor 
heraeparate  um.    Biaeklow  r.  Lawa,  S  Hart't  Ck.  R.  49. 

The  aboTe  eaaea  will  be  found  aeteeled  and  reported  in  the  Cmidnnd 
Englith  Chaneery  Ripartt,  pnbliabed  at  Philadelpbia,  by  Oiigg  ft.  Elliot, 
•nd  which  were  originally  edited  by  Mr.  Peten,  and  are  now  by  Mr.  In* 
graham.  Tbey  are  edited  with  ekill  and  judgment,  and  craitain  all  the 
Engiieh  chancery  coaee  in  tbe  lata  Tolnminoni  and  ojiprewre  Engllih  re- 
port! that  ale  applicable  here,  and  natxmnj  to  be  known.  They  an, 
therefore,  moat  Taloable,  and  erety  way  well  deaerring  the  patronage  of 
the  AmerioaD  bar. 

>  17  /oAm.  Rtp.  546. 
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of  it  be  free,  and  not  the  reeult  of  flattery,  force,  or  im- 
proper treatment. 

This  decision  of  the  court  of  errors  renders  the  wife 
more  completely  and  absolutely  a  feme  sole  in  respect  to 
her  separate  property,  than  the  GngliBh  decisions  would 
seem  to  authorize ;  and  it,  unfortunately,  withdraws  from 
the  wife  those  checks  that  were  intended  to  preserve  her 
more  entirely  from  that  secret  and  insensible,  but  power- 
ful marital  influence,  which  might  be  exerted  unduly, 
and  yet  in  a  manner  to  baffle  all  inquiry  and  detoctaon.' 

A  wife  may  also  contract  with  her  husband,  even  by 
parol,  after  marriage,  for  a  transfer' of  property  from  him 
to  her,  or  to  trustees  for  her,  provided  it  be  for  a  bona  fide 
and  valuable  consideration ;  and  she  may  have  that  pro- 
perty limited  to  her  separate  use.''    This  was  so  held  in 


>  la  MorpnT.  Elmm,4  Ytrgtt't  Tamt.  Bif.  37fi,  tba  poinU  dkcm- 
nd  in  Jaqow  t.  Tbe  Hethodift  EpiMOpAl  Cboreh,  were  exunined  b; 
cobdmI  sDd  ij  the  cooit  with  gmai  reaeojoh  uid  sbililj,  and  the  daeitioa 
wi*  fiiTODreble  to  the  doctriDe  ■■  deoluvd  in  the  court  of  chancery  in 
New-Toik,  in  tbe  abore  can.  It  wai  held,  that  the  power  of  a  married 
womaii  OTW  hei  lopatate  eatalo,  did  not  extend  berood  tbe  plwn  aeaiilnf 
•f  tbe  deed  orealuiKUie  ertatv,  and  Ibal  ihe  waa  to  be  ooDndared  a/na* 
ml*  in  lelation  to  the  wtate,  aaly  w  far  aa  the  deed  had  expraaaly  cod- 
fisfred  on  her  tlie  power  of  acting  aa  tfemt  wl<;  and  that  when  a  psrticD- 
hi  mode  waa  pointed  ont  fttt  tbe  dlapodlion  of  ths  aeparate  eetats  of  a 
ui,di«coald  not  di^wae  of  il  m  am/ otkir  teati.  Tbe  aame 
eaiaUidied  in  Bwiof  v.  Smitfa,  3  0a«eatMt'  S. 
C.  R»f.  417,  in  Lancarter  v.  Dolan,  1  RateU'r  Rip.  931,  and  in  Thomaa 
T.  Folwell,  3  Wliartim,  11,  In  Whilaker  v.  Blair,  In  the  court  of  appeala 
in  Keotnokj  31.  1.  tfaraiall,  936,  the  deoiaiaD  in  tbe  caao  of  Jaqoea  in 
Ciaaetry  waa  oonddered  aaeaiT^gthe  freaterfbree  of  reaaon  and  prin> 
dpie  with  it,  bnt  tbe  conrt  held  in  Jobnaon  y.  Tatei,  B  Dona,  500,  and  in 
SUppv.  Bewinaa,  6  B.  Jf»KrM,  163,  that  a/ew*  emert  to  wboae  aepaiste 
IM  land*  ham  been  eenTejed  to  tnateea,  mijiht,  with  bet  bnaband,  and 
on  her  prirate  eiamlnatieB,  and  by  deed  daly  tecoided  eoarey  all  ber  m- 
leHet  tbereln  witbent  any  power  fbr  that  pmpeee,  tbot^  I  apprebend  not 
BgalMl  leattiutlfe  wordi.  We  may  peib^M  Tentora  to  ootnlder  the  doo- 
ttino  in  Jaqnea  t.  Tfae  Metbodiat  Epbnopal  Cbttieb,  declared  in  tbe 
eo«n  of  ehanoery  of  New-York,  ea  tlie  better  doetrinfl. 

»Udy  AnmdeU  r.  Fhinii,  10  VtMg,  139.  145.    Ballard  t.  Brine,  7 
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the  case  of  Livrngston  ▼.  lAvingaton  ;*■  and  as  the  wife 
died,  in  that  case,  after  the  contract  had  been  executed 
on  the  part  of  the  husband,  and  before  it  had  been  exe- 
cuted on  the  part  of  the  vife,  the  infant  children  of  the 
wife  were  directed  to  convey,  as  infant  trustees,  by  their 
guardian,  the  lands  which  their  mother,  by  agreement 
with  her  husband,  had  contracted  to  sell. 

A  wife  may,  also,  sell  or  mortgage  her  sepanUe 
•167  property  'for  her  husband's  debts,  and  she  may 
create  a  valid  power  in  the  mortgage  to  sell  in  de- 
fault of  payment. t>  She  can  convey  upon  condition,  and 
she  may  prescribe  the  terms.'  It  was  long  since  held, 
even  at  law,  in  the  case  of  Wotttm  Y.Hele,^  that  the  hus- 
band and  wife  might  grant  land  belonging  to  the  wife, 
by  fine,  with  covenant  of  warranty,  and  that  if  the  grantee 
should  be  evicted  by  a  paramount  title,  covenant  would 
lie  after  the  husband's  death,  against  the  wife  upon  the 
warranty.  This  is  a  very  strong  case  to  show  that  the 
wife  may  deal  with  herlandby  fineasif  she  were  a/eme 
sole;  and  what  she  can  do  by  fine  in  England,  she  may 
do  here  by  any  l^al  form  of  conveyance,  provided  she 
execute  under  a  due  examination.  The  case  states,  that 
the  court  of  K.  B.  did  not  make  any  scruple  in  maintain-' 
ing,  that  the  action  of  covenant  was  good  against  the 
wife  on  her  warranty  contained  in  her  executed  fine, 


Piek.  Jttp.  533.  Garliek  t.  StroDg,  3  Ptigt't  Rtp.  440.  Bat  u  fpituH 
cn^ton  ezistiag  at  tbe  lime,  pottnuptid  mgnemanti  will  not  bo  pumittcd 
to  atuid  ba7aiid  tbe  raloe  of  tbe  coiuidentioB.    Ibid. 

•  S  JohM.  Ck.  Rtp.  537. 

<>  The  geaeral  nila  \a,  tlut  if  the  wife  joini  her  bneband  1b  ■  lD0i1|«(e 
of  her  eitate  for  hii  benefit,  ihe  mortgage.  ■■  betweea  the  horiiuid  and 
irifei  will  be  conmleied  tbe  debt  of  the  hnabaod,  and  nUat  hi*  death  the. 
wife,  or  her  repreeenlaliree,  will  be  entilied  to  atand  in  the  plaoe  of  the 
mortgifee,  and  have  Ibe  mortgage  utiified  ont  of  the  huaband'a  awila. 
Lord Tboriow,  in  ClintoD  T.  Hooper,  1  Vrwy.jua.  1B6. 

•  l>eDiaFaat  t.  W^nkoop,  3  Jatjw.  di.  Rtp.  139.  P;biu  t.  Smithi  1 
ViKy.jan.  189.     Eiaei  r.  Alkiiu,  14  ibid.  549. 

<  3  Stmnd.  Rtp.  177.    1  Mad.  R^.  99a  S.  C. 
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tbough  she  was  it  feme  covert  vhen  she  eotered  into  the 
warmnty.  It  is  also  declared  in  the  old  books,*  lliat  if 
the  husband  and  wife  make  a  lease  for  years  of  the  wife's 
land,  and  she  accepts  rent  after  his  death,  she  is  liable  on 
Ae  covenants  in  the  lease ;  for,  by  the  acceptance  of  the 
rent,  she  affirms  the  lease,  though  she  was  at  liberty, 
after  her  husband's  death  if  she  had  so  choaeo,  to  dis- 
affirm iV 

{3.)  ProtetHott  agaxrut  ker  eovenanta. 

This  doctrine,  that  the  wife  can  be  held  bound  to 
answer  in  damages  aAei  her  husband's  death,  on 
her  covenant  of  'warranty,  entered  into  durii^  *16S 
coverture,  is  not  considered  by  the  courts  in  this 
comitry  to  be  law ;  and  it  is  certainly  contrary  to  the 
settled  principle  of  the  common  law,  that  the  wife  was 
incapable  of  binding  herself  by  contract.  In  the  supreme 
court  of  Uassachusetts,'  it  has  been  repeatedly  held,  that 
a  wife  was  not  liable  on  the  covenants  in  her  deed,  fur- 
ther than  they  might  operate  by  way  of  estoppel ;  and 
though  the  question,  in  these  cases,  arose  while  the  wife 
was  still  married,  yet  the  objeclioQ  went  to  destroy  alto- 
gether the  effect  of  the  covenant  So,  also,  in  Jackum 
V.  Vanderheyden,^  it  was  declared,  that  the  wife  could 
not  bind  herself  personally  by  a  covenant,  and  that  a 
covenant  of  warranty,  inserted  in  her  deed,  would  not 
even  estop  her  from  asserting  a  subsequently  acquired  in- 
terest in  the  same  lands. 

Thot^h  a  wife  may  convey  her  estate  by  deed,  she 
will  not  be  bound  by  a  covenant  or  agreement  to  levy  a 


*  OrMswood  V.  Tiber,  Cn.  Joe.  563, 564.    1  JImI.  JI<p.  SSI. 

k  3  Smatd.  Rtp.  180.  note  9.    Worthingten  t.  Young,  6  Ohi»  R*p.  3U. 

*  Fowler  t.  Sheuor,  T  Mau.  Rep.  31.    Coknrd  t.  Swnn,  ibid.  991. 

*  IT  Johnt.  Rep.  167.  Martin  t.  Dwell;,  6  WndtlTi  Stf.  I.  8.  P. 
Tfai*  LMt  pdEnt  w  to  eiloppal,  it  eontmy  to  the  ouea  of  Hill  *.  Wot,  8 
OUa  Rep.  S33.  Colcord  t.  Swan,  7  JHut.  Ref.  S9I.  IM.  91.  4  BiU. 
XMh>elyJZfp.43S. 
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fine  OT  coDTey  hei  estate.  The  agreement  by  a  ferns 
tovert,  with  the  assent  of  her  husband,  for  a  sale  of  her 
real  estate  is  absolutely  void  at  law,  and  tlie  courts  of 
equity  never  enforce  such  a  contract  against  her.»  In 
the  execution  of  a  fine,  or  other  conveyance,  the  wife  is 
privately  examined,  whether  she  acts  freely ;  and  with- 
out such  an  examination,  the  act  is  invalid.  But  a  cove- 
nant to  convey  is  made  without  any  examination ;  and 
to  hold  the  wife  bound  by  it,  would  be  contrary  to  first 
principles  on  this  subject,  for  the  wife  is  deemed  incom- 
petent to  make  a  contract,  unless  it  be  in  her  character  of 
trustee,  and  when  she  does  not  possess  any  beaeficial 
interest  in  her  own  right  The  chancery  jurisdiction  is 
applied  to  the  cases  of  property  settled  to  the  separate 
use  of  the  wife  by  deed  or  will,  with  a  power  of 
*169  appointment,  and  rendered  'subject  to  her  dispo- 
sition. On  the  other  hand,  the  husband  has  te^ 
quently  been  compelled,  by  decree,  to  fulfil  his  covenant, 
that  his  wife  should  levy  a  fine  of  her  real  estate,  or  else 
to  suffer  by  imprisonment  the  penalty  of  his  default.^ 

But  Lord  Cowper  once  refused  to  compel  the  husband 
to  procure  his  wife  to  levy  a  fine,  as  being  an  unreason- 
able coercion,  since  it  was  not  in  the  power  of  the  hus- 
band duly  to  compel  his  wife  to  alien  her  estate.^    In 


>  Bnllar  r.  Bodtisilum,  5  Daft  Rtp.  493.  Sea,  alw,  Watraai  t.  Chalk- 
«r,  T  Conn.  Rtf.  234,  S.  P.  In  B&ker  t.  Child,  1  rn-n.  Rep.  61,  it  nu 
■tated,  u  \r/  the  couit,  tbU  nbere  a/mic  cuveri  agreed  with  bei  huaband 
to  IcTj  a  fine,  and  bs  died  before  it  was  done,  the  ooart  would  compel  the 
wile  to  porfwm  the  egieemeDt.  Bot  tfaii  ceaa  *•■  nid,  in  Thayei  t. 
Gould,  1  Atk.  Rep.  G17,  to  have  been  rateeljr  repertad,  and  that  then  wM 
no  *neb  decree  ;  and  the  master  of  the  lolk,  in  Ambler,  49B,  ipoke  of  h 
■■  a  [oow  note.  It  k  not  law.  Sed.  Qua  la  the  caae  of  Stead  t.  Nel- 
■on,  3  BcavAn,  945,  a  wib  hafinf  an  eitste  Ibr  life  for  her  aeparale  nee  in 
landi,  with  an  abwiDte  power  orer  the  Teraraion,  jmiied  her  haaband  in  an 
agreement  to  ezeente  a  mortgage,  held  that  snoh  agreement  wia  bindtng 
on  the  wib'a  mrtvriag. 

k  Griffin  t.  Tajlor,  Tolhm,  106.  Banlngtmi  t.  Hon,  9  Eq.  Caaet  Abr. 
17,  p(.  7,  Sir  Joaeph  JekyU,  in  Hall  t.  Hardjr,  3  P.  Wmt.  1 87.  WUien 
T.  Pinohard,  cited  in  7  Vttty,  475.    Hoirii  t.  Bt«phenaon,  7  PaMjr,  474. 

•  Otread  <r.  Round,  4  VHm'*  .ibr.  903,  pL  4. 
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Other  and  later  esses,  the  courts  have  declined  to  act 
upon  such  a  doctrine  ;>  and  Lord  Ch.  B.  Gilbert  ques- 
tioned its  soundneBs.>>  In  Emery  v.  Wase,"  Lord  Eldon 
observed,  that  if  the  question  was  perfectly  res  integra, 
he  should  hesitate  long  before  be  undertook  to  compel 
the  husband,  by  decree,  to  procure  his  wife's  conveyance ; 
for  the  policy  of  the  law  was,  that  the  wife  was  not  to 
part  with  her  property,  unless  by  her  own  spontaneons 
will.  Lastly,  io  Martin  v.  Mitchell,*  where  the  husband 
and  wife  had  Altered  into  an  agreement  to  sell  her  estate, 
the  master  of  the  rolls  held,  thai  the  agreement  was  void 
as  to  the  wife,  for  a  married  woman  had  no  disposing 
power,  and  a  court  of  equity  could  not  g;ive  any  relief 
against  her  on  such  a  contract.  She  could  not  biad  her- 
self by  contract,  except  in  the  execution  of  a  power,  and 
in  the  mode  ^Bscribed ;  noi  would  the  court  compel  the 
husband  to  proctne  his  wife  to  join  in  the  convey- 
ance. Such,  said  the  master  of  the  rolls  is  not  now  the 
law. 

•The  English  courts  of  equity  have,  until  re-  "170 
cently,  thrown  a  furtber  and  very  important  pro- 
tection over  the  property  settled  on  the  wife  on  her  mar- 
riage, for  her  separate  use,  with  a  clause  against  a  power 
to  sell  or  assign  by  anticipation.  It  was  declared,  in 
Ritchie  V.  BroadbetU,'  that  a  bill  would  not  be  sustained, 
to  transfer  to  the  husband  property  so  settled  in  trust, 
even  though  the  wife  was  a  party  to  the  bill,  and  ready 
to  consent  on  examination  to  part  with  the  funds.  The 
opinion  of  the  Lord  Ch.  Baron  was  grounded  on  the  ef- 
fect to  be  given  to  the  clause  agauist  anticipation,  and 


■  Pne.  in  Ct-  76.    Amb.  Rep.  495. 
k  (KOcrf  *  Ltx  PratDTin,  345. 

•  B  Vtmy,  505,  514. 

d  3  Jae.  f  Wali.  413.  8ii  Juiw  Mamfleld,  in  D«vk  r.  Jonn,  4  Bm. 
i  PirtL  389.  Briok  r.  Wh*ll«7,  oited  In  Howsl  r.  Geor^,  I  Modi.  Rtp. 
1S,S.F. 

•  S  /m.  ^  Waa.  455. 
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Aoea  not  apply  to  ordinary  cases,  or  affect  the  geoeral 
power  of  the  wife,  where  no  such  check  is  inserted  in 
the  settlement  A  clause  in  a  gift  or  deed  of  settlement 
upon  the  wife,  against  anticipation,  is  held  to  be  au  obli- 
gatory and  valid  mode  of  preventing  her  from  depriving 
herself  through  marital  or  other  influence,  of  the  benefit 
of  her  property.  But  that  restraint  on  anticipation  ceases 
4H1  the  death  of  the  husband,  for  the  reason  and  expedi- 
ency of  the  restraint  have  then  al^  ceased.' 


•  Barton  t.  BiiwMw,  1  Jaeab'i  Rtp.  603.  The  iatbirj  ot  the  fliiclDa> 
ttoni  of  the  Englidi  chanoaiy  deciwoni  on  thia  labjeet  u  catioiu-  Thm, 
Uh  Englwh  rale  formeTly  wai,  that  id  caaei  of  propertj  in  tmit  foi  a  mar- 
ried woman,  to  be  paid  into  bar  own  hanila,  upon  hei  own  receipta,  the  wife 
miEht  itifl  diepoae  of  tb«t  interest,  and  her  avignee  would  take  it  Huima 
V.  TeaanI,  I  En.  C.  C.  16.  Pybiu  t.  Smith,  3  Ibid.  340.  1  VeMy.^aa. 
169.  S.  C.  But  in  Vim  IValMn'*  eat.  Lord  Thnrfow  allerMl  Km  ofnnioa, 
and  held,  that  a  proTn  in  a  eettlement  that  the  wife  ahonld  not  dvpoaa  of 
bw  intereit  by  any  mode  of  nnticipatioo,  would  reitnin  her ;  and  Loid  Al- 
Tanley,  in  Sookett  t.  Wray,  4  Bra.  Rep.  463,  held  it  to  be  a  valid  claose  ; 
•nd  ao  it  hai  bean  lince  comidend.  Lord  Bidon,  in  Brandon  v.  Robinaon, 
16  Vetry,  434 ;  and  in  Jackwn  t.  Hobhonae,  9  HfrivU't  Rep.  467, 
Vice  Ch.  Shadwel]  anid,  that  when  hs  wai  in  the  habit  of  drawing  codtoj- 
■ncea,  Ifas  proTiao  that  he  inserted  agaioat  the  power  of  anticipatioD  waa, 
that  the  receipt!  of  the  lady  under  her  own  hand,  to  be  giren  from  time  ta 
UlXB  for  accruing;  renti  or  dividend!,  ahculd  be,  aaif  lAsI  no  olhtr  reetipt 
^Umid  b*,  !nfGciaat  diaehargea  to  the  tmatee.  Brown  t.  Bamford,  1 1  iSna. 
137.  Thi*  ca*e  wae  revelaed  on  appeal  by  Lord  Lyndhnrct  ou  tbs  pvond 
that  B  general  limitation  in  defaolt  of  appoinUaeiit  did  not  enable  tlie  wib 
to  anticipate,  and  it  didnotdependontboformef  the  receipt  clanaa.  Now, 
again,  each  a  ciauae  agaiaat  anticipation,  inaatted  in  a  wiJI  in  favonr  of  an 
anmarried  female,  and  without  any  connection  with  coveitnre,  m  bald  to 
be  not  valid.  See  Woodmeaton  v.  Walker,  2  Riot.  ^  Jfylat,  197.  Jonaa 
T.  Sadler,  Md.  SOS.  Brown  v.  Focock,  Otd.  310.  Newton  v.  Raid.  4 
SiNMH*'  Rtp.  141 ;  and  aae  tupra,  p.  IGS,  note  b.  The  supreme  eonrt  at 
North  Carolina,  aitting  in  equity,  haa  followed  the  apirit  of  tbeae  laUor  d»- 
tdnoDa,  and  held  that  though  real  and  psnonal  prt^mty  be  convejed  in 
bnt  to  af^ythe  [Kaoeedi  to  A.  for  life,  with  a  clanaa  againat  a  sale  or  an- 
ticipatioa,  bnt  without  any  dlapoaition  over  in  the  caae  of  ancb  nl«  or  ma- 
tioipatioa,  yet  if  the  eeslHi  fiu  InM  be  a  male  or  itngte,  Ihe  reAmint  «■ 
hia  alienation  or  aaaignment  waa  inoperative  and  TMd.  Dick  v.  Fflchfanl, 
9  Dtt.  i  BaitU,  Bq.  Cata,  480.  Tie  ditpontiam  Mtr  wonid  aaem  to  ba 
material  in  the  conatitKtlan  of  the  inaliumeut.     Lord  ESdon,  in  BmadMI 
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(4.)  Power  to  appoint  by  will. 

A  wife  cannot  devise  her  lands  by  will,  for  she  is  ex- 
cepted out  of  the  statute  of  wills;  nor  can  she  make  a 
testament  of  chattels,  except  it  be  of  those  which  she 
holds  en  autre  droit,  or  which  are  settled  on  her  as  her 
Kparate  property  without  the  license  of  her  husband. 
He  may  covenant  to  that  effect,  before  or  after  marriage, 
and  the  court  of  chancery  will  enforce  the  performance  of 
that  covenant.  It  is  not  strictly  a  will,  but  in  the  nature 
of  an  appointment,  which  the  husband  is  bound  by  his 
covenant  to  allow. ^    The  wife  may  dispose  by  will,  or 


V.  Robiiuan,  18  Vrtey,  4S9,  obaerrfid.  that  property  might  bs  limited  Id  b 
man  imtil  he  twcune  a  bankrupt  tad  then  OTer.  But  that  it  property  bs 
giTBn  to  a  man  far  life,  the  donor  cannot  laka  away  tlic  iaeidenta  to  ■  lifs 
aatate,  or  add  a  TatJd  clauM  Ihat  he  ahould  not  alien  it.  It  cannot  bo  pre- 
aarrcd  trom  credilora,  nnleai  given  to  some  one  elie  in  inmt.  But  we  have 
again,  in  tbo  Engliih  eonrta  or  equity,  a  reenrrenoe  ta  the  old  and  jnater 
doetrDK  ;  fbr  it  waa  held  in  Tuilett  T.  ArmHrang,  1  Beman.  1,  SI,  that  « 
Imaa  and  beqneit  in  Iruit  for  an  nDmarried  woman,  to  ber  aeparate  nae, 
ud  with  an  inability  to  aliene,  waa  eSectnal  on  any  anbaequeat  marriage, 
both  aa  to  the  wparate  um  and  the  restraiat  upon  aulictpalioa,  though  if 
•naccompaaied  by  any  reatraiut,  it  waa  antqset  to  her  power  of  aliaaation. 
And  alterwarda,  in  Diion  t.  Diion,  1  Benan,  40,  it  waa  held,  that  a  att- 
tlnnent  on  the  first  marriage  ot  a  woman,  in  tnwt  lor  her  aepamte  naa  ai- 
eloaiTe  ot  any  hueband,  the  tniat  to  ber  Beparale  nae  attached  span  a  re- 
Dorriage. 

The  NtW'Yerk  Renued  Stalatet,  toL  i.  p.  7S8,  aec.  55,  (ai  amended  in 
1B30,)  and  730,  aec  63  and  05,  have  thrown  an  aSectaal  pralectiDn  over 
the  inlereeta  or  peraooi  not  well  aUo  to  protect  themaeliBs,  by  declaring, 
(I.)  that  on  eipreei  trurt  may  be  created  to  receive  the  rent*  and  profita  of 
land,  and  apply  them  to  the  use  of  any  peraon,  drring  the  life  of  inch  per- 
aon,  or  for  any  ehorlcr  term  ;  |90  By  declaring,  that  no  peraou  beneficially 
istereeled  in  a  trust  for  the  receipt  and  profita  of  landa,  can  asstgn,  or  in 
any  manner  diepooe  of  euch  interest ;  and,  ;3,  <  that  where  the  tnut  sliall 
he  eiprencd  in  the  inalrument  creating  the  estate,  evrry  anic,  conveyance, 
or  other  ael  of  Iha  IrnBteeB,  in  coat  rave  iiti  on  of  the  truEt,  ehnll  be  ahio- 
Intely  void.  Under  theee  provieiona,  a  father  may  create  a  trust  in  favonr 
of  a  daughter,  and  the  intercit  would  be  analienable  ewn  with  the  consent 
of  the  hmbaitd.  Nolhiog  can  impair  eoch  a  trual  during  the  life  ot  the 
ntlof  ;ae  tniit;  and  the  recent  English  deciaioni  on  thii  aubject  an 
wholly  inapplieablB,  and  not  law  in  New  York. 

•  Pridgeon  v.  Fridgeou,  1  Ci.  Cat.  IIT.  Rax  v.  Bettaaworth,  Str.  B*f. 
391.    Newlin  v.  Freeman,  1  trtitU,  N.  C.  Rtp.  514. 
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by  act  in  her  lifetime,  of  her  separate  personal  estate,  set- 
tled upon  her,  or  held  in  trust  for  her,  or  the  savings  of 
her  real  estate  giren  to  her  separate  use ;  and  this  she 

may  do  without  the  interrenlion  of  trustees,  for 
*171     the  'power  is  incident  to  such  an  ownership.'    It 

has  been  held,  even  at  law,  in  this  country,  >>  that 
the  wife  may,  by  the  permission  of  her  husband,  make  a 
disposition  iu  the  nature  of  a  will,  of  personal  property, 
placed  in  the  hands  of  trustees,  for  her  separate  use,  by 
her  husband,  or  by  a  stranger,  and  either  before  or  after 
marriage.  If  a  /eme  sole  makes  a  will,  and  afterwards 
marries,  the  subsequent  marriage  is  a  revocation  in  law 
of  the  will.  The  reason  given  is,  that  it  is  not  in  the 
nature  of  a  will  to  be  absolute,  and  the  marriage  is  deem- 
ed equivalent  to  a  countermand  of  the  will,  and  especially 
as  it  is  not  in  the  power  of  the  wife  after  marriage,  cither 
to  revoke  or  continue  the  will,  in  as  much  as  she  is  pre- 
sumed to  be  imder  the  restraint  of  her  husband."  But  it 
is  equally  clear,  that  where  an  estate  is  limited  to  uses, 
and  a  power  is  given  to  a  feme  sole,  before  marriage,  to 
declare  those  uses,  such  limitation  of  uses  may  take  effect  j 
«Lnd  though  a  married  woman  cannot  be  said  strictly  to 
make  a  will,  yet  she  may  devise,  by  way  of  execution  of 
a  power,  which  is  rather  an  appointment  than  a  will ; 
and  whoever  takes  under  the  will,  takes  by  virtue  of  the 

execution  of  the  power.^  Thus,  in  the  case  of 
"172     Bradiah  v.  G446J,*  it  was  'held,  that  a  feme 


»  Peacock  v.  Monk,  S  Vary,  190.  Rich  v.  Cockoll,  9  Vctey,  389,  Wert 
T.  VTM,  3  Randalph'i  Rtp.  373.    Holman  v.  Pnrry.  4  Melealfa  Rep.  4S2. 

i  Emerj  7.  Nei^bonr,  9  HaUted^t  Rep.  143. 

'  Fone  &.  Hambliag'B  cue,  4  Ce.  GO,  b.  2  P.  Wmt.  634.  2  Term  Rtp. 
G9S,  S.  P. 

d  She  may,  under  Bpowerofappoiatmeat  over  penonaKy  in  a  marriags 
•etlUmeot,  appoint  by  deed  in  faiour  of  her  husband  ;  and  if  it  appeiiT  ihat 
■be  did  il  tnaly  and  nndentandiiigly,  equity  will  enforce  it.  CheMlyn 
T.  Smith,  8  Veuy,  183     WhitaU  v.  Clajke,  3  Bdaard't  V.  C.  Rep.  149. 

■  3  Johiu.  Ck.  Rep.  523.  By  the  JVmd  Vork  Revittd  Statutes,  vol.  i.  p. 
733 — 737,  sec.  80,  B7,  a  general  and  beoefteiai  power  may  be  granted  to  a 
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covert  might  execute  by  will,  in  favor  of  her  hus- 
band, a  power,  given  or  reserved  to  het  white  sole,  over 
her  real  estate.  In  that  case,  the  wife  before  marriage, 
entered  into  an  agreement  with  her  intended  husband, 
that  she  should  have  power,  during  the  coverture,  to  dis- 
pose  of  her  real  estate  by  will,  and  she  afterwards  during 
coverture,  devised  the  whole  of  her  estate  to  her  husband ; 
and  this  was  considered  a  valid  disposition  of  her  estate 
in  equity,  and  binding  on  her  heirs  at  law.  The  point 
in  that  case  was,  whether  a  mere  agreement  entered  into 
before  marriage,  between  the  wife  and  hei  intended  hus- 
band, that  she  should  have  power  to  dispose  of  her  real ' 
estate  during  coverture,  would  enable  her  to  do  it,  with- 
out previously  to  the  marriage  vesting  the  real  estate  in 
trustees,  in  (rust  for  such  persons  as  she  should  by  deed 
or  will  appoint;  and  it  was  ruled  not  to  be  necessary; 
and  the  doctrine  has  received  the  approbation  of  the  su- 
preme court  of  Pennsylvania.'  Equity  will  carry  into 
^ect  the  will  of  a  feme  covert,  disposing  of  her  real  estate 
in  favom;  of  her  husband,  or  other  persons  than  her  heirs 
at  law,  provided  the  will  be  in  pursuance  of  a  power  re- 
served to  her  in  and  by  the  antenuptial  agreement  with 
her  husband. 


muried  womui,  to  diipoaa  during  the  muiiafSt  ind  witbuut  the  cononr- 
nnoe  of  bw  hndmnd,  of  UihIb  conveyad  or  dsriwd  to  her  in  fM  ;  or  >  ips- 
eui  power  of  Ibe  like  kind,  to  reipact  to  any  eatate  Iom  than  n  fee.  beloug- 
ing  to  biu,  in  the  landa  to  which  the  power  raiateo.  6hg  may,  under  the 
power,  eucnle  a  mortgage ;  and,  generally,  she  maj  eiecate  a  power  dur- 
ing etntttun,  by  grant  or  deiiae,  aooording  to  the  ternio  of  it ;  and  if  *be 
Bzecutei  a  powf  r  by  grant,  the  oopcnrreDce  of  her  hoibaDd  w  a  put;  ii 
not  reqniiito,  bat  ibe  moat  aoknowledge.  on  &  prirato  eiamlnation.  the  aza- 
enlion  of  the  power.  And  if  a  married  woman  be  entitled  to  an  eitata  in 
the,  abe  may,  by  Tirtur  of  a  power,  creale  any  eatate  which  she  might  ore. 
at*,  if  onmarried ;  but  ahe  cnnnot  eiBrciae  any  power  daring  her  infancy, 
nor  if,  by  the  lenm  of  ifae  power,  it>  eiecnlion  by  her,  during  marriaga, 
b*  Bzpraariy  or  unpliedly  prohihiUd.  Ibii.  wo.  90,  110,  111,  IIT,  130. 
>  10  Serg.  ^  RaaU,  m. 
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(5.)  Marriage  settlements. 

With  respect  to  anlenuptia!  agreements,  equity  wdl 
grant  its  aid,  aod  enforce  a  specific  performance  of  them, 
provided  the  agreement  be  fair  aiid  valid,  and  the  inten- 
tion of  the  parties  consistent  with  the  principles  and  (he 
policy  of  the  law.  A  voluntary  deed  is  made  good  by  a 
subsequent  marriage.*  Equity  will  execute  covenants 
in  marriage  articles  at  the  instance  of  any  person  who  is 
within  the  influence  of  the  marriage  consideration,  and 
in  favor  of  collateral  relations,  as  all  such  persons 
173"  rest  their  claims  on  the  ground  of  valuable  'con- 
sideration.'' The  husband  and  wife,  and  their 
issue,  are  all  of  them  considered  as  within  that  influence, 
and  at  the  instance  of  any  of  them,  equity  will  enforce  a 
specific  performance  of  the  articles." 

Settlements  after  marriage,  if  made  in  pursuance  of  an 
agreement  in  writing  entered  into  prior  to  the  marriage, 
are  valid,  both  against  creditors  and  purchasers.  The 
marriage  is  itself  a  valuable  consideration  for  the  agree- 
ment, and  sufficient  to  give  validity  to  the  settlement. 
This  was  so  decided  in  the  case  of  Reade  v.  Livingston  ,■* 


>  See  Infra,  vol  4,  463. 

»  FuNertoft  t.  FuWeitoft,  18  Feny,  93. 

•  Oq[aod  V.  Strode,  3  P.  Wmt.  355.  Braduh  1.  Gibbi,  3  Jakn:  Ck. 
Hip.  550.  But  irthe  •ettleiiient  be  made  through  the  iDBlmmentalitj  of  a 
party  whoee  concurraDCs  it  neceHarj  to  the  validitj  of  the  nttlemeat  nich 
poraon  is  held  not  to  be  ■  men  roluateer,  but  falls  withJD  the  range  of  lb* 
conaideration  of  the  B^reemeiiL  NcTer  T.  Scott,  U.  S.  C  C.  for  Georgia) 
Law  Rcpwtn-,  Boatoa,  fbr  Joue,  1646.  An  anleDPptitlaaltlemeDt,  foan- 
ded  on  a  valuable  eoneideralion,  such,  for  inalBDce,  ai  marriage,  cannot  be 
afiected  b;  f^ud  iu  the  Mtiler,  if  the  other  party  be  InnocrnL  Magniae 
T.  Tbompsan,  7  Peter^  U  S.  Rtp.  348.  In  North  and  South  Carolina 
and  TennoHee,  tbe  legiatraliim  of  marriage  mtlements  and  eoatractB  la  n- 
quired  by  atatnte,  in  order  to  render  thfm  valid  ai  a  lien  on  tbr  properly  of 
the  Bolllor  aa  igalnet  cmlitora.  3  Dev.  ^  BatlU,  391.  1  Rtv.  Slal.  N. 
C.  1S3T,  p.  333.    Statute  of  TcDneaaee,  1831. 

i  3  Jaha:  Ch  Rep.  481.  ThomMu  v.  Dougherty,  19  Serg.  ^  Itawb, 
448,  and  Hagniac  t.  lhamp«iD,  1  BoIitiaJR'i  C.  C.  U.  S.  Rf.  344. 
Dnffy  T.  Tbe  Iu.  Gomptny,  8  WafU.  ^  Serg.  413. 8.  P. 


Dig-izedtyGOOglc 


Lw.  Xrvni.]     OF  THE  RIGHTS  OF  PERSONS.  173 

and  it  was  there  held,  that  votuDtary  settlements  after 
marriage  upoQ  the  wile  or  children,  and  without  any 
valid  agreement  previouB  to  the  marriage  to  support  them, 
were  void  as  against  creditors  existing  when  the  settle- 
ment was  made.'  But  if  the  person  be  not  indebted  at 
the  time,  dien  it  is  settled  that  the  postnuptial  voluntary 
settlement  upon  the  wife  or  children,  if  made  without 
any  fraudulent  intent,  is  valid  against  subsequent  credi- 
tors. This  was  not  only  the  doctrine  in  Reade  v.  Liv 
inffstan,  and  deduced  Irom  the  English  authorities,  but 
is  has  since  received  the  sanction  of  the  supreme  court 
of  the  United  States,  in  the  case  of  Sexton  v.  Wkeaton.^ 
A  settlement  after  marriage  may  be  good,  if  made 
upon  a  valuable  consideration.  Thus  if  the  husband 
makes  a  settlement  upon  the  wife,  in  considemtion  o£ 
receiving  &om  the  trustees  of  the  wife,  possession  of  h^ 
equitable  property,  that  will  be  a  sufficient  consideration 
to  give  validity  to  the  settlement,  if  it  was  a  case  in 
which  a  court  of  equity  would  have  directed  a  settlement 
out  of  the  equitable  estate  itself  in  case  the  husband 


*  A  poslDQptial  MttlemsDt  foanded  on  a  parol  apaement  bafore  mu- 
tiage,  wai  good  ugaiiut  creditan  prior  to  tbe  sUlnti  of  frnadi,  and  ihe  mar- 
fia£e  WBslliB  TBtnablc  ooniidantkiii  which  wiBUiacd  it.  Griffio  v.  StaB- 
hops,  Cm.  J.  454.  Ralph  Bmy's  can,  1  Pent.  194.  Lavender  t.  BlaA- 
■tons,  S  Lev.  146.  But  though  p>ad  at  law,  a  ipecific  perfonoaDce  woold 
not  be  euforcsd  iatqai\j,  anleai  the  agreement  wu  coDfenedby  the  paity 
in  bin  aimrer,  or  there  had  been  ■  pait-perranaance.  Sugden  m  Vtndort, 
lOT,  lOa.  S  Story  m  Bq.  Jar.  63.  Xnr,  of  Onane,  will  cqaltir  enforce  H 
nBC*  the  stalate,  though  Ihe  marriage  takes  plaoe  m  pnnnaace  of  it,  nn- 
tew  in  esHa  of  fraud.  Montacnte  t.  Maxwell,  1  P.  Wnu.  618.  5.  C. 
Sir,  236.  There  might  bouine  evideDca  in  anting  of  the  previouB  parol 
promise  before  marriage.  It  ia  donblful  wbalher  a  recital  in  a  poetaup' 
tisl  oetUBnieiit  of  a  previona  parol  agreemaot  belbre  maniage,  be  anfficient 
t*  lake  tbe  caae  outof  the  alatnle.  It  may  be  aoSoienl  aa  agaioat  partiea 
and  not  aa  againat  creditora.  See  the  caaea  of  Beaumont  t.  Thorp,  1 
Vetes,  37.  Dnndaa  t.  Dnndaa,  1  Kaaej,  >an.  199.  9  Cox,  33S,  and 
Raade  v.  liviagilcn,  3  Joint.  Ck  461,  and  aee  Ihe  American  Lme  Maga- 
tint,  for  Joly,  1843,  art  S,  where  the  antgect  ia  crilicall;  and  leanedlj 


8  fTAtotim,  S29.    Roqaet  t.  Swan,  4  Matn't  Jttf.  443.  &  P 

roL.  n.  16 
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had  sought  the  aid  of  the  court,  in  order  to  get 
•174  *posse8sioa  of  it*  The  settlement  made  after 
marriage,  between  the  husband  and  wife,  may 
be  good,  provided  the  settler  has  received  a  fair  and  rea- 
sonable consideration  in  vahie  for  the  thii^  settled,  so  as 
to  repel  the  presumption  of  fraud.  It  is  a  sufficient  con- 
sideration to  support  such  a  settlement,  that  the  wife  re- 
linquishes her  own  estate,  or  agrees  to  make  a  chaise 
upon  it  Cor  the  benefit  of  her  husband,  or  even  if  she 
agrees  to  part  with  a  contingent  interest.'*  But  the 
amount  of  the  consideration  must  be  such  as  to  bear  a 
reasonable  proportion  to  the  value  of  the  thing  settled, 
and  when  valid,  these  postnuptial  settlements  will  pre- 
vail against  existing  creditors,  and  subsequent  purcha- 
sers-o  A  settlement  upon  a  meritorious  consideration,  or 
one  not  stnctly  valuable,  but  founded  on  some  moral 
consideration,  as  gratitude,  benevolence,  or  charity,  will 
be  good  against  the  settler  and  his  heirs ;  but  whether  it 
would  be  good  as  against  creditors  and  purchasers,  does 
not  seem  to  be  entirely  settled,  though  the  weight  of  opin- 
ion, and  the  policy  of  the  law,  would  rather  seem  to  be 
against  their  validity  in  such  a  case. 

If  the  wife,  previous  to  marriage,  makes  a  settlement 
of  eitfier  her  real  or  personal  estate,  it  is  a  settlement  in 
derogation  of  the  marital  rights,  and  it  will  depend  upon 
circumstance,  whether  it  be  valid.^  Where  the  wife,  be- 
fore marriage,  transferred  her  entire  estate,  by  deed,  to 
trustees,  who  were  to  permit  her  to  receive  the  profits 
during  life,  and  no  power  was  reserved  over  the  principal 


•  Moor  T.  RTocuIt,  Prte.  in  Ck.  S3.  Brown  v.  Jodm,  1  Atk.  Rep.  190. 
Middlccome  T.  Marlow,  3  Atk.  Rep,  518-  Piequet  t.  Swan,  4  Maten't 
Rep.'tia. 

k  Wwd  V.  ShdleU,  2  Vita,.  16. 

•  Lady  Aiandvll  t.  Fhippi,  10  Veufy,  139.  Bnllwd  t.  Bri^:!,  T  Pick. 
Rep.  533. 

<■  St.  GrarEa  r.  Wake,  1  JTylne  ^  Keetu,  610.     Bi!l  r.  Canton,  9  ib. 
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except  the^^  disponendi  by  will,  a  court  of  equity  has 
refused,  after  the  marriage,  to  modify  the  trust,  or  sustain 
a  hill  for  that  purpose  against  the  trustees  by  the  hus- 
band and  wife."  In  case  the  settlement  be  *upon  *176 
hersell^  her  children,  or  any  third  person,  it  will  be 
good  in  equity,  if  made  with  the  knowledge  of  her  hus- 
band. If  he  be  actually  a  party  to  the  settlement,  a  court 
of  eqjiity  will  not  avoid  it,  though  he  be  an  infant  at  the 
time  it  was  made.''  But  if  the  wife  was  guilty  of  any 
fraud  upon  her  husband,  as  by  inducing  him  to  suppose 
he  would  become  possessed  of  her  property,  he  may  avoid 
the  settlement,  whether  it  be  upon  herself,  her  children, 
OT  any  other  person.i:  If  the  settlement  be  upon  children 
by  a  former  husband,  and  there  be  no  imposition  practis- 
ed upon  the  husband,  the  settlement  would  be  valid, 
without  notice  ;*  and  it  would  seem,  from  the  opinion  of 
the  lord  chancellor,  In  King  v.  Chiton,  that  such  a  8et> 
tlement,  even  in  favour  of  a  stranger,  might  be  equally 
good  luder  the  like  circumstances.  It  is  a  general  rule, 
without  any  exception,  that  whenever  any  agreement  is 
entered  into  for  the  purpose  of  altering  the  terms  of  a  pre- 
vious marriage  agreement,  by  some  only  at  the  persons 
who  are  parties  to  the  marriage  agreement,  such  subse- 
quent agreement  is  deemed  fraudulent  and  void.  The 
fraud  consists  in  disappointing  the  hopes  and  expectations 
raised  by  the  marriage  treaty. 


•  IiDwry  *.  TieniRD,  3  Harr.  ^  OtlL,  34. 

b  Slocorobe  ?.  Glnbk,  3  Bro.  Rep.  545. 

<:  Boiler,  J.,  and  Lord  Cb.  Tbnrlow,  in  Stntbroore  t.  Bawea,  3  Bra. 
345.  ]  Vf*t3,  Jan.  SS.  S.  C.  Goddira  t.  Sdow,  1  Rti4KlCt  Rtp.  485. 
HotFud  V-  Hooker,  S  Rep.  in  Ch.  43.  6L  George  t.  Wike,  1  Mylne  ^ 
Ketnt,GlO,  Secret  and  ToluDtary  conTeyeDces  b;  a  wotnan,  in  contem- 
platiOD  ofiDama^,  are  a  fraod  upon  the  marital  righla  and  Toid.  Tuck- 
er T.  Andrew!,  13  Mami  Rep.  134.  138.  jDnlaoT.  Black,  1  Meig't  TatH. 
Rtp.  142.  Ramuy  t.  Joyce,  1  STMuUen't  S.  C.  Rep.  236.  Logan  T.  Sim- 
mena,  3  IrtdtU  S.  C.  R.  Eg.  4ST. 

<KiDf  T.  CoIUd,  9  P.  Wmt.  674.  Jonea  j.  Cole,  3  Bailty't  S.  C. 
Rtp.tSV. 
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It  is  a  material  consideration  respecting  marriage  set- 
tlements, not  only  whether  they  are  made  before  or  after 
marriage  ;  but,  if  after  marriage,  whether  upon  a  volunta- 
ry separation,  by  mutual  agreement  betnreen  the  husband 
and  wife.  Lord  Eldon,  in  St.  John  v.  St.  John,*-  intima- 
ted, that  a  settlement,  by  way  of  separate  maintenance, 
on  a  voluntary  separation  of  husband  and   wife,  was 

against  the  policy  of  the  law,  and  void  ;  and  he 
*176     made  no  distinction  between  settlements  'resting 

on  articles,  and  a  final  complete  settlement  by 
deed ;  or  between  the  cases  where  a  trustee  indemnified  the 
husband  against  the  wife's  debts,  and  where  thete  was  no 
such  indemnity.  The  ground  of  his  opinion  was,  that 
such  settlements,  creating  a  separate  maintenance,  by 
voluntary  agreement  between  husband  and  wife,  were, 
in  their  consequence's,  destructive  to  the  indissoluble  na- 
ture and  the  sanctity  of  the  marriage  contract ;  and  he 
considered  the  question  to  be  the  gravest  and  most  mo- 
mentous to  the  public  interest,  that  could  fell  under  dis- 
cussim  in  a  court  of  justice.  Afterwards,  in  Worrall  v. 
Jticob^  Sir  William  Grant  said  he  apprehended  it  to  be 
settled,  that  chancery  would  not  carry  into  execution 
articles  of  agreement  between  hueband  and  wife.  The 
court  did  not  recognise  any  power  in  the  married  parties 
to  vary  the  rights  and  dutiesgrowingout  of  the  marriage 
contract,  oi  to  effect  at  their  pleasure  a  partial  dissolution 
of  the  contract  But  he  admitted,  that  engagements  be- 
tween the  husband  and  a  third  person,  as  a  trustee  for  in- 
stance, though  originating  out  of,  and  relating  to  a  sepa- 
ration, were  valid,  and  might  be  enforced  in  equity.^     It 


*  1 1  Vuey,  530.     Beacb  v.  Beach,  2  HiU't  Rep.  3G0.  S.  P. 

b  3  JinivaU't  Rep.  USC.  968. 

'  Thb  h  now  the  settled  law  in  England  and  in  thi«  country.  FilierT. 
FilKt,  3  Alk.  Rep.  Sll.  Cooke  t.  WJg^aa,  10  Vei.  191.  Idid  Rodney 
T.  ChamherB,  a  Batft  Rep.  W3.  S  RaiMy'i  Vermin,  3SG,  wte  1.  &(■ 
T.  Willonghby,  10  Priee't  Rep.  S.  Caiaon  v.  Murray,  3  Paig^i  Rtp.  483. 
Eead  T.  Beailey,  1  Blackf.  hi.  Rep.  97.  3.  P.    It  ii  an  interedinc  taet. 
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vas,  indeed,  strange,  that  such  an  auxiliary  agreement 
should  be  enforced,  while  the  principle  agreement  between 
the  husband  and  wife  to  separate,  and  settle  a  mainte- 
nance on  her  should  be  deemed  to  be  contrary  to  the 
spirit  and  policy  of  the  law.  If  the  question  was 
res  integra,  said  'Lord  Eldon,  untouched  by  die-  *177 
tunt,  ordecision,  he  would  not  have  permitted  such 
a  covenant  to  be  the  foundation  of  a  suit  in  equity.  But 
dicta  have  followed  dicta,  and  decision  has  followed 
decision,  to  the  extent  of  settling  the  taw  on  this  point 
too  firmly  to  be  now  disturbed  in  chancery.* 


U  find  not  only  tbe  Ux  merchant  of  the  EngUth  oontnoa  law,  bat  tbe 
nfinmiHiDti  of  tha  Eaglish  eqaity  ijvtein,  adopted  and  enforced  in  the 
Btkle  of  Iwdiaaa,  u  tutj  oa  1630,  wban  va  eonaidar  how  ncent- 
\j  tfanl  coantry  had  than  riaen  frooi  a  wildenieB  into  a  coltiralad  and 
d*3iied  commanity.  The  reporta  in  Indiaaa  here  referred  to,  are  replete 
with  extenaive  and  accnrate  law  leaming,  u>d  the  notaa  of  the  leamed  re- 
porter, atinezed  to  Iha  eeaeo,  are  very  taloaUa.  Tha  general  priDciple  la 
Htabliibed,  that  ttie  law  don  not  anthoriia  or  aanction  a  voluntary  ogree- 
mont  for  a  aeparation  between  hoaband  and  wife.  The  wife  cannot  make 
a  Taiid  agreement  with  the  hnaband  far  a  aeparation,  in  viokition  of  Iha 
moiriBge  contract,  exoept  nader  the  aanction  of  the  conrta  of  eqaitj,  and 
except  in  the  caaea  where  the  oondnct  of  the  bnaband  wonld  have  ratitled 
bar  to  a  aeparation.  The  law  merely  taleratea  nch  agreementi  when  ca- 
pable of  befaig  enbrced  by  or  agaiiut  a  third  peraon  acting  in  behalf  of  tbe 
wih.  Rojara  t.  Roger*,  4  Paigt'i  Ck.  Rep.  51&  Champiin  t.  Champliu, 
1  Htffman't  Ck.  Rif.  53.  So,  in  the  soBlerfaalical  eomU  in  EDiland,  on 
tbe  aame  ininciple,  a  deed  of  aaparatian  ia  no  bar  to  a  anit  inatiliited  for 
the  reititiilion  of  conjugal  rij^ita.  Weatmeath  t.  Weatmeath,  3  Hogg. 
EeeL  Rtp.  App.  p.  115.  A  prirate  aapacalioD,  ia  an  illegal  eoattaet,  a  n> 
■nnciation  of  atipatated  duties,  fnim  which  the  partiea  cannot  nieaae  them- 
arivea  by  nay  pri*at«  aot  of  their  own.  Mortimer  t.  Mortimer,  9  Bagg. 
CotimM.  Rep.  318.  Legard  t.  Johaaon,  3  Vttef,  359.  M'KeiiDaa  t. 
FbiUlpa,  6  WJWton'a  Sep.  STI.  576.  Merewn  t.  The  People,  95  Wea- 
Ml,  77.  Branaon,  J.  Nothing  ean  b*  elearer,  or  maae  aonnd,  than  thia 
eonjngal  doctrine. 

>  Weatmealh  v.  Weatmeath,  Jaeot't  Rep.  136.  Ia  Todd  *.  Stoakea,  1 
Salk.  Rep.  IIG ;  Nnrae  t.  Craig,  5  So*.  ^  Pall  146 ;  Hindley  t.  Wort- 
meatb,  6  Bomw.  j'  Cntt.  900  ;  and  in  Sbeltbar  *.  Gregory,  3  WendelTt 
A^4S3,  the  Beparation  of  hoaband  and  wiCe  by  deedrOnd  aatipnlalion  on 
hia  part  with  the  wife'i  tmatee  to  pay  her  a  certain  allowanOB,  were  od- 
milted  to  eonftitnte  a  valid  ptOTJMon  at  law,  anffident  to  exempt  tbe  hn»- 
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The  law  respecting  marriagesettl  ements  is  essentially 
the  same    in  Pennsylrania,  Virginia,  North   Carolina, 


baod  ft«ni  being  oh>r^ibl«  wilb  her  ■npport-  Bat  if  the  haibuid  tnilalo 
pay  the  stipnUled  ■llowance,  he  then  bnconiBa  duvgeabla  for  DecevBrjea 
fdiniilied  hii  wife;  and  iftbe  deed  proTidiDgfor  a  Mparate  maintenaace 
be  made  trithUDl  sdj  aetuai  aud  prtient  nparatimt,  it  a  void.  A  deed 
proTidiag  for  the  fatnre  lepaiation  of  htubuid  and  vife,  to  void.  Dmanl 
T.  Titley,  7  Price,  577.  Hindley  t.  WeMmeath,  ut  aupra.  So,  a  aabn- 
qnent  reeoaciliatioD  and  return  to  the  binband'a  hoiue,  destioyi  the  deed. 
1  Jaeob,  140.  Fid|pn  v.  Cram,  8  N.  Hump.  Rip.  350.  The  wife  after 
a  ■eparalioD  retajna  the  characteiof  a  married  woman.  The  buabuid  may 
recover  damages  for  adultery  cornmitted  by  the  wife  while  living  apart 
from  him,  though  the  adultery  does  not  cause  uiy  forfeiture  of  her  provi- 
non  under  the  deed  ol  Mttlement.  S  Saper  by  Jacoi,  301.  339.  Tbew 
deedi  of  Mparation  and  Mttlement  arc  inauipicioua,  for  they  condemn  tfa* 
hualHuid  uid  wife  to  an  ambigooua  celUiacj,  and  facilitate  the  meuiB  of 
breaking  up  fomiliea.  In  Picqnet  v.  Swan,  4  Monnt'f  Rtp.  443,  the  doo- 
Irine  of  poetnupliol  ■altlemeoti  wia  dearly  aad  accurataly  diBctuaed,  and 
it  waa  held,  that  a  power  of  Bpp<Hntment  therein  to  create  new  tnuts  and 
make  new  appointmenta,  might  be  rseerrod  to  the  wite,  and  be  exercised 
by  her  fotiea  fuofie*.  It  waa  deemed  a  neceaaary  conaeqnence  of  the  va- 
lidity of  a  postnuptial  lettleiiient,  that  the  income  of  profit  ariung  to  the 
wife  thereon,  foUowa  the  Qatnre  of  the  priDcipal  estate,  and  cannot  be 
taken  by  the  huibond  or  hia  credllon,  bat  ia  tbe  sBparata  property  of  the 
wife,  and  aubject  to  her  dlapoailioa  and  appoiaUueaU  In  Hsjer  v.  Bni- 
ger,  1  Hofflaan'*  Ci.  Rtp.  1,  the  hoabiDd  and  wifis  volantorily  exeooled 
articles  of  aeparotioni  and  the  hnaband  covenanted  isifi  a  tnuttt  who  was 
•  party  to  the  instrument,  that  the  wife  might  live  separate  and  he  would 
not  diatnrb  ber,  and  he  and  his  wife  aaaigoed  over  to  the  tmatee  all  her  es- 
tate real  aud  petaonol  in  fnul  to  apply  it  to  her  future  maintenance,  and 
the  wife  waa  not  to  ap[dy  to  the  hnaband  for  aaaiataace  nor  to  contract 
dsbb  on  hia  soeoonti  and  the  articles  gave  her  authority  to  diipoae  of  the 
property  by  will,  and  if  not  so  diiposed  of  to  go  to  her  heirs.  The  Ass. 
Vice -Chancellor  held,  that  the  lettlement  was  binding  on  Uie  hnaband, 
tfaougb  sabject  to  beannnlled  by  a  anbaequsnt  reconciliattm ;  sod  thattbs 
wife  had  a  valid  power  to  make  a  will  of  the  personal  estate  by  the  post- 
nuptial settlement.  It  may  be  farther  no^ced  on  this  aubject  that  the 
equity  of  a  married  woman  for  a  settlement  does  not  surriTe  to  her  children. 
They  have  no  independent  equity,  where  there  is  no  contract  for  a  settle. 
rnenl  or  dect«e.  Lloyd  v.  Williams,  1  Mad±  Rtp.  4S0.  Stery't  Equity, 
sec  141T.    Barker  v.  Woods,  1  Sandforim  CL  R.  109. 

In  addition  to  the  general  abridgmenti,  there  are  several  professed  trea- 
tiaaanesntly  published  on  Ibia  head,  as  Allurley'i  Treatin  en  tht  Laa  tf 
Marriage,  and  other  Family  SettletaenU  and  Deaatt,  psUi^ed  in  1813 1 
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South  Carolina,  Kentucky,  and  piobably  in  other  states, 
aa  in  England  and  in  New-York,»  But,  in  Connecticut 
it  has  been  decided,  that  an  agreement  between  husband 
and  wife,  during  coveiture,  was  void,  and  could  not  be 
enforced  in  chancery.'"  The  court  of  appeals  in  that 
state  would  not  admit  the  competency  of  the  husband 
and  wife  to  contract  with  each  other,  nor  the  competency 
of  the  wife  to  bold  personal  estate  to  her  separate  use. 
Afterwards,  in  Nichols  t.  Palfner,^  an  agreement  be- 
tween the  husband  and  a  third  person,  as  trustee,  though 
originating  out  of,  and  relating  to  a  separation  between 
husband  and  wife,  was  recognized  as  binding. 

V.  Other  rights  and  disabilities  incident  to  the  mar- 
riage union. 

The  husband  and  wife  cannot  be  witnesses  for  or  against 
each  other  in  a  civil  suit  This  is  a  settled  prin- 
ciple of  law  and  equity,  and  it  is  'founded  as  *179 
well  on  the  interest  of  the  parties  being  the  same, 
as  on  public  policy.*!  The  foundations  of  society  would 
be  shakened,  according  to  the  strong  language  in  one  of  the 
cases,  by  permitting  it  Nor  can  either  of  them  be  per- 
mitted to  give  any  testimony,  either  in  a  civil  or  criminal 


Keating'*  Treati—  ra  Family  SdtlenuBt*  and  Dnita,  pnbliilMd  in  18IS ; 
Biagham  nt  tht  Lew  of  Infancy  and  COMrfarf,  paUishsd  in  I61G  ;  Sa- 
fer on  lAt  iMa  of  Property  arieiag  from  lia  rtloliiMi  belieeen  Hittband 
aad  Wife,  npablBbed  ia  New-York  in  1834 ;  ud  the  title  of  Bhtdh  and 
Feme  in  Ch.  J.  Reere'*  iniA  on  the  Dmneetie  Rtlatime.  In  Iboae  eauyt 
the  miljeel  can  be  itadied  and  punned  tfaroagb  all  its  comptloated  detaila. 

•  BmuDe  v.  Mnrgatn;d,  4  DalL  Rep.  304.  SOT.  Magniao  t.  Thomp* 
■en,  1  BoUain'i  C.  C.  U.  S.  Stp.  344.  Scott  t.  Loiraine,  S  JVur/.  Sip. 
117.  Bra/  T.  DodgeoD,  ibid.  133.  T/nn  v.  TyKin,  3  Hmela.  Sep.  473. 
Cmtwaig^t'?.  HntofaineDO,  S  BVtb.  Rtp.  407.  BrawmngT.  Coppags,  3 
Biib.  Rep.  37.     Sottk  Ctralina  Bq.  Rep.  pataim. 

»  Dibble  T.  Hntlon,  1  Day.  Rep.  331. 

■  a  Day.  Rtp.  47. 

a  DaTH  T.  Dinwood/,  4  Tervi.  Rtp.  678.  WinimoK  y.  Greenbank, 
Wide*' Xfp.  577.  VowtMT.Yoiuig,  13VeMji,  140.  CitjrBaiikT.  Bangi, 
3  Paig^t  Sep.  36.    Capoui  t.  Eaaffinan,  B  Id.  589. 
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case  vhich  goes  to  criminate  the  other ;  and  this  rule  is 
•0  inviolable,  that  no  consent  will  authorize  the  breach  of 
it>  Lord  Thurlow  said,  in  Sedffvnck  v.  Watkina,'^  that 
for  security  of  the  peace,  ex  neceasUate,  the  wife  might 
nalco  an  affidavit  against  her  husband,  but  that  he  did 
not  know  one  other  case,  either  at  law  or  in  chancery, 
where  the  wife  was  allowed  to  be  a  witness  against  her 
hosband." 


■  "He  KiDg  V.  Clinger,  3  T'erm  Rtf.  363.  In  thii  can  tbe  eoort  of  K. 
B.  would  not  tllow  sn;  tMUmonjr  that  Undid  that  way ,'  bat  anerwMdi 
tfaa  nile  wu,  b;  tbexum  ooait,  aomewhat  iwtriclcd,  nnd  canfiii«d  to  tea- 
timoDj  tfamt  WBQt  iireetly  to  orimiiiKte  t)i«  huibuid,  or  conid  sftarward*  Im 
owd  ^ainit  him.  Tha  King  t.  luhablluitB  of  All-SaJnta,  4  PttendorS^'t 
Mr.  157.  On  ■  qneatton  at  legitiniac;,  neilhar  hoaband  nor  wife  c«n  be 
■dmilted  to  prove  non-accen.    This  ri  an  old  and  well  aetlled  rnle. 

»  I  Vtty,  jlin.  49. 

«  In  BtnllBf  V.  Oooke,  3  Dmig.  Btp.  493.  Lord  Manafield  aaid,  that 
thara  had  nevei  been  any  ioituica,  in  a  cJTil  or  orimiaal  caaa,  whars  the 
boabaad  or  wife  had  been  pennitted  to  be  a  witnev  for  or  againat  each 
Dthur,  except  ui  casaa  of  particalar  neceaaity,  as  where  tbe  wife  would 
otbeiwiaB  be  eipoaed  withont  remedy,  to  peraonal  iajory.  There  are  ei- 
•aptioni  to  the  ride  italad  in  the  ten,  when  the  neceoity  of  idmitting  tlie 
wife  ■•  a  witoeea  against  her  hnaband  ii  ao  atrinig  aa  to  OTarbelanca  the 
principle  of  public  policy  spon  which  tbe  rule  of  ezduaion  is  founded,  aa 
when  the  wife  it  the  injored  peiaon  complainuig  of  cruel  treatment  by  bM 
bnahnnd.  The  People  t.  Hercem,  8  Paige't  Rep.  47.  The  exception  to 
tbe  general  rale  esdadiitg  peraone  inlereMed  fram  being  witneaeea  in  citQ 
and  oriminal  caaea  appliea  in  other  oaie*.  ■•  where  «  atatnle  can  raoaim 
ao  eieeotion,  nnlaaa  tbe  party  intonated  (aa  tha  owner  of  goodi  atolen  or 
lobbed)  be  admitted  aa  ■  witnea.  U.  SUtaa  t.  Horpby,  16  Petn-a'  Rtp. 
903.  The  law  will  twt  peniiit  any  diaeloenre  by  the  wife  even  after  the 
hnaband'*  death,  which  impliea  ■  Tiolation  of  the  eonfidence  npoaed  in  hot 
aa  a  wife,  thong^  dw  may  In  other  «M«a  teeti^  lo  faia  aela  or  deelaraboaa 
of  a  pnblic  natnre  and  not  afibcUng  hie  ohancler.  M'Oture  v.  Malony,  1 
a.  Mannt't  Rtf.  331.    May  t-  Utth,  IndtWt  N.  C.  Rep.  vol  3. 37. 

The  policy  and  foroa  of  the  general  rule  of  aielaidim  alao  appliea  to  ren- 
der tbe  wife  incompetent,  eren  after  a  diToroe  a  vokuIb,  to  testily  againMl 
Iter  hnaband,  aa  to  matlraa  of  ftct  ocoorring  daring  the  coTOrtnra,  aad  which 
•Sect  tbe  hoaband  in  bia  pecuniary  intereat  or  charvotiff.  Meoroe  T. 
Twialeton,  Ptak^  Add.  Catei,  919.  Doker  t.  Hasler,  Ryan.  ^  M.  198. 
lUloUff  T.  Wales,  I  HtlTf  N.   T.  Rtf.  S3.    Babooek  *.  Booth,  S  001, 
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But  where  the  wife  acts  as  hei  husband's  agent,  her 
declarations  have  been  admitted  in  evidence  to  cha^e 
the  husband ;  for  if  he  permits  the  wife  to  act  for  him  as 
his  B^Dt  in  any  particular  business,  he  adopts,  and  is 
hound  by  her  acts  and  admissions,  and  they  may  be  given 
in  evidence  against  him.'^  The  wife  cannot  bind  her 
husband  by  her  contracts,  except  as  his  agent,  and  this 
agency  may  be  inferred  by  a  jury  in  the  cases  of  orders 
given  by  her  in  those  departments  of  her  husband's 
household  which  she  has  under  her  control.^  So,  also, 
where  the  husbuid  permitted  his  wife  to  deal  as  a  feme 
aele,  her  testimony  was  admitted,  where  she  acted  as 
agent,  to  charge  her  husband.^  In  the  case,  likewise, 
of  Fenner  v.  Lewia,^  where  the  husband  and  wife  had 
agreed  to  articles  of  separation,  and  a  third  person  be- 
came a  party  to  the  agreement  as  the  wife's  trustee,  and 
provision  was  made  for  her  maintenance  and  enjoy- 
ment of  'separate  property,  it  was  held,  that  the  *180 
declarations  of  the  wife  relative  to  her  acts  as 
agent,  were  admissible  in  tavourof  her  husband  in  a  suit 
against  the  trustee.  In  such  a  case,  the  law  so  far  re- 
garded the  separation,  as  not  to  hold  the  husband  any 
longer  liable  for  her  support.*  The  policy  of  the  rule 
excluding  the  husband  and  wife  from  being  witnesses 
for  or  against  each  other,  whether  founded,  according  to 
Lord  Kenyon,''on  the  supposed  bias  arising  from  the 


•  AiwD.  1  Sira.  Rtp,  537.  Emeraon  v.  Blandcn,  1  Eip.  N.  P.  Rap. 
143.  FilBlbarpT.FDniiih,3iUd.5II.  nMe.  Clifibniii.  BnrtoD,  SifMnVa 
Sep.  IS.  1  Bin;.  Rtp.  199.  B.  C.  Dacy  t.  Chemicol  Bank,  3  Halfi  N. 
Y.  Rtp.  350.    Plammer  t.  BsUb,  3  StviUt  f  Maitfiing,  4^3. 

b  FTMrtODt  T.  Botebet,  9  Garr.  ^  Pajpu,  6*3.  Lans  v.  Ironmonfer, 
IS  MetwH  ^  W.  S6B. 

'  Kotlm  *.  Baldirnn,  1  Eq.  Cat.  Air.  SSG.  337 ;  bat  Lord  Eldon  laid, 
in  15  Faaajr,  165,  DM  he  b«d  gnM  dUScuIt;  in  saotdiiig  to  that  «aM,  to 
tlwtealMl 

•  10  Jahu.  Rrp.  Sf). 

•  BaksT  T.  Bbcdsj,  S  OU.  73. 
f  4  Ttrm  Rtp.  6Tfl. 
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marriage,  or,  according  to  Lord  Haidwidce,>  in  the  ne- 
cessity of  preserving  the  peace  and  happiness  of  families, 
"was  no  longer  deemed  applicable  to  that  case.  In 
Aveson  v.  Lord  Kinnaird,^  dying  declarations  of  the 
■wife  were  admitted  in  a  civil  suit  against  her  husband, 
they  being  made  when  no  confidence  was  violated,  and 
nothing  extracted  from  the  bosom  of  the  wife  which 
was  confided  there  by  the  husband.  Lord  EUenborough 
referred  to  the  case  of  TkompsoH  v.  Trevannion,  in  Skin. 
Rep.  402,  where  in  an  action  by  husband  and  wife,  for 
wounding  the  wife,  Lord  Holt  allowed  what  the  wife 
said  immediately  upon  the  hurt  received,  and  before  she 
had  time  to  devise  anything  to  her  own  advantage,  to  be 
given  in  evidence  as  part  of  the  res  geata. 

These  cases  may  be  considered  as  exceptions  to  the 
general  rule  of  law,  and  which,  as  a  general  rule,  ought 
to  be  steadily  and  firmly  adhered  to,  for  it  has  a  solid 
foundation  in  public  policy." 

In  civil  suits,  where  the  wife  cannot  have  the  property 
demanded,  either  solely  to  herself,  or  jointly  with  her  hus- 
band, or  where  the  wife  cannot  maintain  an  action  for 
the  same  cause  if  she  survive  her  husband,  the  husband 
must  sue  alone.^    In  all  other  cases  in  which  this  rule 

does  not  apply,  they  must  be  joined  in  the  suit ; 
*181     and  where  the  husband  is  *sued  for  the  debts  of 

the  wife  before  coverture,  the  action  must  be  joint 
against  husband  and  wife,  and  she  may  be  charged  in 


*  Bakn  v.  Dixie,  Cata  ttmp.  Hardw.  US2. 

b  G  EniC*  Rep.  1H6. 

•>  Tbe  policy  of  the  mleorthe  Engliih  Inw,  that  bniband  and  wife  eu- 
Dot  be  wilDMBU  foi  or  sgaiiut  each  other,  ii  much  qnsttioned  in  Awi.  Jar. 
Ho,  30,  p.  37 J.    I  lemaiD,  howovar,  decidedly  igumt  the  abelitioD  et  the 

'  Tf  a  note  be  given  to  tbe  bnibend  and  wib,  on  a  aals  of  her  ^vptrtj, 
and  ihe  mirive  him,  ihe,  and  not  bit  adminiilnitor,  moat  endone  it ;  fn 
the  inlereat  being  joint,  it  weot.of  coune.to  tbenuriTor.  Di^wtt.  Jack- 
■on,  16  Matt.  Sip.  460.  Bxeeoton  of  Scfaermerhom  v.  Elmendorf,  lO 
Johnt.  Stp.  49.    BtohaidMn  *.  Dagget,  4  Kn-aoat  Rtf.  336. 
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execution  with  her  husband ;  though  if  she  be  in  custody 
on  mesne  process  only,  she  will  be  discharged  from  cus- 
tody on  motion."  The  husband  may,  also,  be  bound  to 
keep  the  peace  as  against  his  wife  ;  and  for  any  unrea- 
sonable and  impFoper  confinement  by  hioi,  she  may  be 
entitled  to  relief  upon  htdteaa  corpus.**  Bat  as  the  hus- 
band is  the  guardian  of  the  wife,  and  bound  to  protect 
and  maintain  her,  the  law  has  given  him  a  reasonable 
superiority  and  control  over  her  person,  and  ho  may  even 
put  gentle  restraints  upon  her  liberty,  if  her  conduct  be 
such  as  to  require  it,  unless  he  renounces  that  control  by 
articles  of  separation,  or  it  be  taken  from  him  by  a  qual- 
ified divorce."  The  husband  is  the  best  judge  of  the 
wants  of  the  family  and  the  means  of  supplying  them, 
and  if  he  shifts  his  domicil,  the  wife  is  bound  to  follow 
bim  wherever  he  chooses  to  go.^  If  a  woman  marries, 
pending  a  suit  against  her,  the  plaintiff  may  proceed  to 
judgment  and  execution  against  her  alone,  without  join- 
ing the  husband  ;■  but  for  any  cause  of  action  either  on 
contract  or  for  tort,  arising  during  coverture,  the  husband 
only  can  be  taken  in  execution.''    These  provisions  in 


•  AnoD.  3  WOt.  Rep.  1S4.  Tl*  wife  will  be  diwharg^  fhun  euoation 
in  iDch  ■  CUB,  if  it  appeui  UiBt  ifae  bu  no  Mpante  propsrty  to  paj  the 
d<bt  Spukir.  BeU,  B  Bantu.  ^  Ore»».  1.  Tlis  applicBliim  for  bw  dii- 
ehar^  boa  bean  hsld  ta  reit  in  tha  diwretioii  of  ibe  oaoit.  Cbslk  t.  Dea- 
con, 6  J.  B.  Moori't  Rtp.  138.  Tha  biuband  uid  wife  nwy  be  jointly 
fnilty  of  a  tortjons  conTcnion  of  a  obatlel,  and  may  be  aned  jointly,  provi- 
ded the  conTCnion  be  charged  to  ht  to  Ihe  uu  of  the  kiaband.  S  Saand. 
Btp.  47.  note  i. 

t>  In  the  matter  of  Williim  P.  Broun,  o*  iabtat  eerput,  before  the  cir- 
cuit JQdge  of  the  let  joditiial  circait  in  TSew-YoA,  Feb.  1B43,  it  naa  ruled 
that  a  wife  may  he  kidnapped  by  the  hoaband  within  the  protiaioDi  of  the 
Beriwd  Statutea,  toL  S,  664,  and  he  and  hii  aec^Mriea  be  held  to  answer 
for  the  crime 

'  Bridgman,  Cb.  J.,  in  Hanby  v.  Scott,  Briig.  Rep.  333,  Rex  v.  Mead, 
1  Butt.  Rtp.  542.    Liater'a  caae,  8  Mad.  Rtp.  23. 

•  Cbriatian  t.  Her  Hnahand,  IT  Martin'i  LavU.  Rtp.  60. 

•  Doyley  t.  White,  Ctv.  Joe.  333.  Cooper  t.  Buncbin,  4  £a*l'>  Rep. 
691. 

'  ^ilneit.  Ore.  C.  BIS.    3  BAwla.  Com.  414. 
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fiivour  of  the  wife  are  becoming  of  less  consequence  with 
us  every  year,  inasmuch  as  imprisonmenl  for  debt  is  un< 

dergoing  constant  relaxation ;   and  by  statute  in 
*182    'sereral  of  the  states,  no  female  can  be  imprisoned 

upon  any  execution  for  debt.* 
I  trust  I  need  not  apologize  for  baring  dwelt  so  long 
upon  the  consideiation  of  this  most  interesting  of  the  do- 
mestic relations.  The  law  concerning  husband  and  wife 
has  always  made  a.  very  prominent  and  extensive  article 
in  the  codes  of  civilized  nations.  It  occupies  a  large  title 
in  the  English  equity  jurisprudence.  So  extensive  hare 
become  the  trusts  growing  out  of  marriage  settlements, 
that  a  lawyer  of  very  great  experience,''  considered  Uiat 
half  the  property  of  England  was  vested  in  nominal 
owners,  and  it  had  become  difficult  to  ascertain  whether 
third  persons  were  safe  in  deahng  for  fiduciary  property 
with  the  trustee,  without  the  concurrence  of  the  beneficial 
owner.  There  are  no  r^u'ations  on  any  other  branch  of 
the  law,  which  affect  so  many  minute  interests,  and  in- 
terfere  so  deeply  with  the  prosperity,  the  honour,  and 
happiness  of  private  life.  As  evidence  of  the  immense 
importance  which  in  every  age  has  been  attached  to  this 
subject,  we  may  refer  to  the  Roman  law,  where  this  title 
occupies  two  entire  books  of  the  Pandecls,i>  and  the  bet- 
ter part  of  the  fifth  book  of  the  code.  Among  the  mod- 
em civilians,  Dr.  Taylor  devotes  upwards  of  one  sixth 
part  of  hia  whole  work  on  the  Elements  of  the  CivU 
LaWi  to  the  article  of  marriage ;  and  Heineccius,  in  his 
voluminous  works,  pours  a  flood  of  various  and  profound 
learning  on  the  subject  of  the  conjugal  relations.*  Po- 
thier,  who  has  examined,  in  thirty-one  volumes,  the 


•  See  in/™,  p- 399.0.  (. 
b  Mr.  BuUei. 

•  I^b.  93  BQd  34. 

«  Vidt  Opera  Hemeee,  lom.  il    D*  marite  Tuian  tt  Caratart  Vxarit 
Ugiiima,  &nd  torn .  vii.     CammadariuM  ad  legem  Juliam  it  PapUm  Pop- 
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Thole  immense  subject  of  the  municipal  law  of  Prance, 
which  has  its  foundations  principally  laid  upon  the  civil 
law,  devotes  six  entire  vohimes  (o  the  law  of  the  matri- 
monial state.     When  we  reflect  on  the  labours  of  those 
great  masters  in  jurisprudence,  and  compare  them  with 
what  is  here  written,  a  consciousness  arises  of  the  great 
imperfection  of  this  humble  view  of  the  subject ;  and  1 
console  myself  with  the  hope,  that  I  may  have  been  able 
lo  point  out  at  least  the  paths  of  inquiry  to  the  stu- 
dent and  to  stimulate   his  'ezertione  to  become     *183. 
better  acquainted  with  this  very  comprehensive 
and  most  interesting  head  of  domestic  polity. 

There  is  a  marked  difference  between  the  provisions  of 
the  common  law  and  the  civil  law,  in  respect  to  the 
rights  of  property  belonging  to  the  matrimonial  parties. 
Our  law  concerning  marriage  settlements  appears,  to  us 
at  least,  to  be  quite  simple  and  easy  to  be  digested,  when 
compared  with  the  complicated  regulations  of  the  com- 
munity or  partnership  system  between  husband  and  wife, 
which  prevails  in  many  parts  of  Europe,  as  Prance,  Spain, 
and  Holland,  and  also  in  the  state  of  Louisiana.  This 
system  was  earned  by  the  colonists  of  those  European 
powers  into  their  colonies,  such  as  Ceylon,  Hauritius, 
the  Cape  of  Good  Hope,  Guiana,  Demerara,  Canada  and 
Louisiana.  Many  of  the  r^:ulations  concerning  the  mat- 
rimonial union,  though  not  the  community  system,  are 
founded  on  the  Roman  taw,  which  Van  Leeuwen,  in  his 
Commentaries,  terms  the  common  law  of  nations.^    I  do 


R,  according  to  their  n«W  Cail  Codt, 
nnlgkted  in  iSU.  (Art  3313,  3369,  9370,)  the  purlnenbip,  or  canroanitj 
•r  sequela  or  gtme  (ranmunoul^  dtM  biint)  uuing  dnring  coTeiturv.  eiitfi 
by  law  ia  STory  ihbittii^  contracted  in  the  stats,  where  there  ii  no  itipula- 
tiDo  to  the  coDtrery.  Thia  wu  a  legal  eonieqnence  of  manitgr,  DAder  Itae 
Spauiih  law.  Tlie  doctrine  of  the  coromunily  of  aoquete  and  gains  was- 
nakaown  lo  the  Romiui  law,  bat  it  is  common  to  the  greater  number  of  tha 
European  nationa,  and  ia  aappoaed  lo  have  taken  ila  rise  with  the  Germany 
and  maj  be  fonoded  on  the  pieaumption  that  the  wife,  by  her  indnatij  and 
wra,  aoBtribBtfa,  equally  with  the  liMbwHl,  to  tba  aequisitiNi  of  pn^witj. 
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not  allude  to  the  'earlier  laws  uf  the  Roman  republic,  by 
which  the  husband  was  invested  with  the  plenitude  of 


All  Iba  property  left  at  the  death  at  either  party,  ii  prMomed  to  conUitDle 
the  community  of  acqaeti  and  faini,  and  Ihii  prenuoptiati  etauda  pwd  un- 
til deatioyed  by  proof  to  the  coatrary.  TauiiUtT'i  Droit  Civil  Franeait, 
torn.  zU.  an.  73.  17  Xntin't  Low.  Rep.  S58.  Chrialg  Dig-  UL  Mai- 
liage.  Cole's  Wife  t.  Hii  Hein,  13  Martin'M  Rtp.  41.  But  the  partiei 
may  modify  or  limit  thia  partnership,  or  agree  that  it  sIibII  aot  exist.  They 
nioy  regulate  their  matriniouia]  agrMmenls  a>  they  pteue,  provided  the 
relatione  be  not  contrary  to  good  mormb,  and  be  eeufbrmable  to  ceitaia 
prescribed  rnDdifications.  (Art.  S305.)  Paitiea  can,  by  an  express  matii- 
monial  contract,  sulqeot  thsmselTes  to  the  emmnutiio  banarutn  as  to  per- 
■oual  property,  or  adopt  Uie  law  of  any  oountrj  io  respect  thereof,  and  the 
courts  wiL  giveefl^t  to  it  uDlaa  prohibited  byapositiTe  lai*,  either  of  the 
matrimonial  domicil,or  of  the  tocia  rti  <i(A  Vidt  infra,  p.  4S9,  and  nolo 
b.  Ibid.  In  the  case  of  married  penons  removing  into  Ibe  state  from  an- 
olhei  itale,  or  from  foreign  couutriee,  their  subsequently  acquired  prepeily 
ii  subjected  to  the  commauity  of  acqaeti.  (Art  &370.)  This  very  point 
was  decided  at  New-Orleane,  in  Gale  v.  Dsvis,  i  Martin't  Rrp.  645,  and 
in  the  case  of  Saul  t.  His  Crediton,  IT  Martia't  Rtp.  569.  The  supreme 
court  of  Louisiana,  in  the  aUe  opinion  pronuonced  bj  Jndge  Porter,  on  be- 
half of  the  court  io  the  latter  case,  held,  that  though  the  marriage  was 
contracted  io  a  state  gavemed  by  the  English  common  law,  yet  i(  the  par- 
ties remored  into  Louisiana,  and  there  acquired  property,  such  property,  on 
the  diseolntioD  of  the  marriage  in  that  state,  by  the  death  of  the  wife, 
would  be  regulated  by  the  lav  of  Louuiana.  Cooseqaently,  a  community 
of  acquets  and  gsini  did  exist  between  the  married  parlies,  from  the  time 
of  their  removal  into  the  state,  and  the  property  they  acqoired  after  their 
removal,  became  common,  and  was  to  be  equally  divided  between  them,  on 
the  principles  of  partuenhip.  The  decision  was  founded  on  an  aaeieat 
Spanish  alalole,  in  the  Parfidos,  which  governed  at  New  OHeaiu  when  it 
was  a  Spauiib  colonj ;  and  it  is  also  the  law  of  tho  Civil  Codt  af  Louiti' 
ana,  ai  already  montioned.  So  property  acquired  before  the  remaval  from 
the  matrimoniai  domicil  is  goverued  by  the  law  of  that  domicil,  and  if  mar- 
ried persona  move  out  of  the  couotry  where  the  community  of  acquets  and 
gains  eiiatSj  into  one  where  it  does  not,  their  future  acquisitions  are  goyem- 
ed  hy  the  law  of  their  new  domicil.  Porter,  J.,  4  MUUr't  Loaitiaaa  Rtp. 
193-  McColum  v.  Smith,  I  Mrig't  Tom.  R.  34i2.  Kneeland  v.  Eusloy, 
ibid.  630.  The  principles  declared  in  the  case  of  Saul  v.  His  Crediton  ai« 
eHentially  re-declared  in  the  case  of  Packnood  v.  Pack  wood,  9  Ratintom't 
Lota*.  Rtp.  438—12.  lb.  334.  The  community  of  acquets  and  gains  ap- 
plies to  all  the  property  real  and  pereonal  acquired  while  the  pKrti«  were 
domidled  in  Louisiana,  though  not  to  properly  previously  acquired  durin* 
their  matrimonial  domicil  in  another  state,  nor  to  property  aubseqnmitlj  «> 
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paternal  power  of  life  and  death  over  the  'wife,  but  to  the 
civil  law  in  the  more  polished  agft  of  the  Roman  juris- 


qnirad  after  a  chnngv  of  dDmicil  from  Loukiana  to  iDothcr  statt.  Saul  v. 
Hi<  Credllora,  tupra.  Thii  wai  [ha  doctriQe  in  the  Partidas,  but  it  •eema 
accoiding  to  lbs  joriala  it>  FiaoM  and  Holland,  that  tha  commnDity  prin- 
cifJe  prcTaili  and  fallowa  the  property  ereD  aubaeqaentl;  acquired  afler  a 
cfaanie  of  domjcil,  on  tba  ground  of  a  tacit  or  implied  coatriict  havinn  ibe 
efi^t  or  an  actual  marrja^  •eltlemeuL  Wbile  it  was  admitted  in  the  caw 
of  Saul  T.  Hia  Creditori,  tbat  by  the  comity  of  nationa.  eonlraota  were  to 
be  snlbrced  aceordiiig  to  the  priaclplea  of  lav  whicb  goietned  tbe  oonlract 
is  the  place  where  it  vaa  made,  yet  it  waa  eqaally  part  of  the  rule,  tliat  a 
pomtitK  law,  regulating  property  in  the  piece  where  it  wa^  lilnited,  and 
which  the  European  continental  jnriati  call  real  atatutea,  in  canliadiatinR- 
(ion  Id  Ibaie  ptramal  etalDtea  which  follow  and  govern  the  individnal 
wherevgr  he  goei,  moot  prerail  when  oppned  to  the  Itx  loci  contraetiu. 
The  right  of  aoTcrrignty  aettlM  the  point,  whenever  the  mlea  of  the  place 
of  the  contract,  and  of  the  place  of  its  execution  coafllcl.  The  comity  of 
nationa  must  yield  to  the  inthorily  of  poeitire  legielation  ;  and  it  was  ad- 
mitted, that,  iadependeul  of  that  aathorily,  the  weight  of  the  Opinion  of 
ciTiliana  in  France  and  Holland  waa,  that  the  law  of  (he  placa  where  the 
niarriage  waa  contraded  oagbt  to  be  the  gnide,  and  not  that  of  the  place 
where  it  wai  dinolTed.  The  property  of  married  penone  ia  divided  into 
ttparate  properly,  being  that  whieh  either  parly  brings  in  marriage,  or  lab- 
aeqaently  acquirea  by  inhaittance  or  gift,  and  eommon  property,  being  that 
acquired  in  any  other  way  by  Ihe  hnaband  and  wife  during  marriage.  (Art. 
3314.)  The  community  of  acquets  and  gains  ceaoea  on  the  death  of  either 
party,  and  the  larriTor  label  only  hia  or  her  undirided  moiety  of  the  com- 
mon properly.  Cooney'i  Heirs  t.  Clark,  7  Lauitiana  Hep.  156.  Brom- 
nrd  V.  Bernard,  id.  316.  Stewart  T.  Pickard,  tO  Rabinten't  Louti.  Rep. 
IB.  The  Buniviag  wife  canaol  renonnce  the  community  of  gains,  if  ahe 
takes  an  active  pari  in  the  community  uf  gaiui,  but  in  that  caae  ahe  ia  only 
reaponaible  for  one  half  of  the  debts  contracted  during  the  marriage.  Cadt 
Cietj,  an.  99S-J,  2378.  Lynch  v.  Ban  ton,  13  Robinton't  LouitL  Rep.  1]3. 
The  Beparate  property  of  Uie  wife  ia  divided  into  dotal,  being  that  which 
aha  brioga  to  the  busband  to  aaaiat  in  the  marriage  eltabliahment,  and  tx- 
tra-datal,  or  paraphetnal  property,  being  that  which  forma  ih>  part  of  the 
dowry.  (Art  3315.)  The  husband  ia  the  head  and  master,  and  the  pro- 
CMds  of  the  dowry  belong  to  the  hunband  during  the  marriage,  and  he  has 
the  admin iatralion  of  (he  partnemhip  or  community  of  profits  of  the  mst- 
rimonial  property,  and  he  may  diapoae  of  the  revennea  which  they  produce, 
and  alienate  them,  without  the  conaent  of  Ihe  wife.  But  lie  cannot  con- 
vey the  common  estate,  or  the  acqoeti  and  gaina,  to  the  injury  of  Ihe  wife 
during  coverturs,  and  she  may,  at  his  deceaae,  by  action,  let  aaide  the 
alienation.    The  wife  has  a  tacit  mortgage  for  her  dotal  and  partphamal 
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prudence  when  the  wife  was  admitted  to  the  'benefit  of  a 
liberal  antenuptial  cUPntract,  by  which  her  private  pro- 


property,  and  bIio  np«n  the  commanity  property  fnnn  the  time  it  comei 
inlo  the  buide  of  the  hiubuid.  There  ia  ■  marked  diSerence  on  this  paint 
between  the  eammuDity  ]>w  in  France  and  in  IjoniHuis.  In  the  latter 
takes  from  the  Spaniih  law  the  wife  hoe  an  intereet  in  the  communil;  pro< 
perty,  and  not  a  men  hope  or  eipeclaucy,  durinf  the  coverture  It  is  uot 
the  law  in  force  at  the  time  the  commanity  i>  dlMoIved,  but  that  in  vi^r 
when  it  waa  formed,  which  regalatea  the  rights  of  busband  and  wife  to  the 
property  ooqnired  during  coTeitnre.  (ArL  3373.]  Porter,  J,,  Diion  t. 
Dickwa'e  Eiecut«re,  4  MilUr't  Rtp.  188,  19S.  He  eanaot  alienate  tba 
dotal  estate  though  be  ma;  enjoy  th«  fhiita  of  it,  nor  can  the  income  of  the 
dotal  property  be  aeiied  by  the  busband'a  eredilon.  Ruaid  v,  De  Ruacy, 
G  Boiintan,  111.  But  he  it  tabject,  in  respect  lo  that  property,  to  all  the 
obligalioQB  of  the  uenfhictiiary.  (Art.  3344.J  The  paraphernal  properly 
of  the  wife  is  not  bound  for  the  debU  cDntia«Ied  by  the  hutband  while  at 
the  head  of  the  community ;  neither  are  the  Iruita  of  that  properly  liable, 
when  adminiatered  by  the  wife.  {L.  Codt,  AtI.  S3T1.)  lAmbert  v.  Fran- 
oheboia,  16  Ciury'*  Lauia.  Rep,  1.)  If  the  huaband  and  wife  stipulate 
that  there  ihall  be  no  partnenbip  between  them,  the  wife  pretervea  the  en- 
tire odmiDiatration  of  her  property,  movable  and  immorabie,  and  may  aall 
it.  (Alt.  9394,  339^)  Sbe  ha*  the  right,  during  the  eiiatauce  of  the  eom- 
muuity,  lo  the  adminiatration  of  her  paraphernal  pn^ielty,  and  on  bar  death, 
her  heirs  take  her  Mparote  eatate,  and  moneye  reoeiTed  by  her  huaband  oa 
ber  account  daring  marriage  form  part  of  it  Robia  v.  Caitille,  7  LouU. 
Mtf.  395.  And  if  there  be  no  agreement  aa  to  ibe  expenaea  of  the  mai- 
riage,  the  wife  contributea  to  the  amount  of  one  half  of  ber  income,  [AtL 
9397 ;)  but  a  married  woman  cannot,  under  any  ciroomatancea,  become  a 
anrety  for  her  hoiband.  BugheaT.  Harriaon,  19  Martia't  Lota*.  Rtf.^i. 
A  wla  by  the  huaband  to  hia  wife,  to  replace  her  parapbemal  property,  aold 
by  him,  ia  good.  Her  land,  whether  dotal  or  uot,  it  not  affected  by  her 
hnaband'a  debta.  CAriaty'*  Dig.  tiL  Huaband  and  Wife.  If  Ibe  wif* 
ranouncea  the  commnnily,  ahe  in  that  c«b«  boa  •  mortgage  on  the  property 
purebaoed  by  the  huaband  daring  corertare,  which  toki*  precedence  of  the 
ordinary  ctediton  of  the  hnaband.  M'Donogh  t.  Tregre,  19  Uitrlin'i 
LtmU.  Sep.  6tj.  But  abe  mnat,  ae  againat  creditors,  produce  other  proof  of 
the  payment  of  the  dot  or  dotal  portion  on  marriage,  than  the  husband's 
ooofeaaioa  in  the  marriage  contract.  Balaton  v.  Thompion,  19  Jfiiilia'i 
Louit.  Rtp,  4C0 ;  and  she  hat  no  mortgage  on  her  hutbaod't  etiato  for 
the  fruiis  of  her  parapbemnl  ealale,  18  ihid.  103  ;  but  sbe  ia  a  prirl- 
leged  creditor,  15  ibid.  339,  and  hat  a  tacit  mortgage  for  replacing  her 
pacapbemal  efiectt  told  by  the  bnabend.  16  Ihii.  404.  Johnson  t. 
FUster,  4  ibi.  £o>u«.  Rtf.  71.  The  dvil  taw,  in  oidei  to  protect  tbe 
wib,  would  not  allow  het  dotal  property  to  ha  aUonnted,  tliuing  th* 
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perty  was  secured  to  her,  and  a  more  reasonable 
equality  of  condition  "between  the  husband  and    "187 


oOTSTtDre,  CTUi  with  her  conssat ;  ind  the  Spaniah  Inwi  declare  void  enj 
coattBct  in  which  the  wire  Unda  hensif  with  her  haaband,  nnleta  the  debt 
be  contracted  tor  her  perticalu  benefit.  1  JIfarfin'i  Louii.  Rep.  S96.  Bnt 
I  cennol  go  farther,  and  give  a  more  detailed  view  of  the  rigbla  of  mamed 
penona  in  Louiiiana.  My  object  is  merely  to  state  enough  to  ahon,  that 
its  regulalioni  on  the  snbject  are  entirelj  diffiirent  from  the  Uwa  of  the 
other  itatea ;  and  to  a  mere  Engliah  lawyer  thej  will  probaUy  appear  to 
b«  embarraning,  and  rather  forbidding.  Our  taile  and  modaa  of  Ibioking, 
•le  very  mnch  under  the  influence  of  edncatioB  ;  and  we  are  DBturally  led 
to  giifl  >  preference  to  the  inatitationa  ondar  which  we  live,  and  with  whioh 
we  ara  heat  Bcqnainted, 

The  Louiiiana  Cade  appear*  to  be  a  traiucript  in  Ihia,  aa  well  M  in 
mart  olber  reqiecla,  of  the  Coit  NapBltm;  and  the  Tery  complicated  re- 
gDJationa  of  the  French  code  on  the  anbject  of  marriage  property,  occupjr  a 
wide  apace,  ejen  in  that  comprehenaiTe  and  aommary  digest  of  tbe  French 
law.  Pothier  had  devoUd  three  volumea  of  hia  woriu  to  the  eonjagal 
l^ta  in  commnnitj  ;  and  M.  Teullier,  who  had  diacnaaed  eitenaiTely  ifae 
law  of  marriage,  in  tbe  former  part  of  hia  Droit  Ciett  FraneaU  euitant 
Turin  in  code,  deroled  bis  last  ToEumea  (o  a  commentary  open  the  rega- 
bliona  of  the  Code  Civil  coaceroiag  the  commnnity  ayatem  ;  and  Mr. 
Bargt,  ia  hia  CmHmentariet  an  Cvlanial  and  fortiVn  Laioi,  to],  J.  333 — 
413,  and  again  fram  p.  599  to  640,  hea  also  digeated  with  much  labonr  and 
Tsaearcb,  the  law  of  the  commonily  of  good*  between  bnaband  and  wife- 
1  baf  e  eelected,  fiir  the  information  of  the  atudeni,  a  few  of  the  leading 
piociplea  of  the  French  code  on  the  aubject. 

It  ia  declared,  that  the  hoaband  owea  protection  and  mojatenance  to  tbe 
wife,  according  to  hia  means  and  condition.  Cade  Cicii,  No.  913,  3M. 
Hw  wife  owes  him  obedience,  and  cannot  do  any  act  in  law,  without  tbe 
•athotity  of  her  huaband  ;  and  without  hia  concurrence,  she  cannot  gire, 
•hen,  or  acquire  propertj.  Ibid.  No.  S15.  317.  But  if  the  husband  refoaat 
to  authorize  hia  wife  to  do  any  act  in  law,  abe  may  appiy  to  a  judicial 
tribunal  for  leave  to  act.  Ibid  No.  S18,  319.  If  she  be  a  public  trader, 
■he  may  bind  heneif  without  the  authoriiy  of  her  hoaband,  ia  wbaleTer 
coDcema  that  buainen.  Ibid.  No.  320.  She  may  also  make  a  will  with- 
out hia  authority.  Ibid.  No,  3SG,  No  gtntrat  authority,  though  atipnla- 
lad  by  the  marriage  oontracl,  ia  valid,  except  aa  to  the  admiuistralion  of 
Ihe  wife'a  property.  Ibid.  No.  223.  But  the  law  allowa  the  huaband  aud 
wife  to  make  any  apecial  contract  aa  to  property,  which  ia  not  incompatible 
with  good  moinla,  and  does  not  derogate  from  the  power  of  tbe  huabaod 
over  tbe  person  of  tbe  wife  aad  children,  nor  change  tbe  legal  order  of  ano- 
«ewoo.  Ibid.  No.  1387,  IZ^8,  13B9.  The  parties  may  stipulate  in  writ- 
ing, befor«  marriage,  that  the  conjugal  relation,  in  Tcapect  to  property,  aball 
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wife    introduced.    The    civil    law    at    first  prohibited 
the  husband  and  wife  from  making  valid  gifts  to  each 


be  regnlated  either  nndsr  the  commnnity,  or  nadsr  the  dot*]  nile,  and  Uw 
code  pcowribM  their  ri^ta  and  powen  under  each  of  the*e  BTslemi,  and 
the;  m>;  inadiiy  aa  the;  please  the  management  and  diapoaition  of  the 
joint  property  placed  In  commDnity.  The;  ma;  atipnlale  that  each  of  the 
married  partiea  ahall  aeparatel;  pa;  their  own  debia,  and  Ihia  atlpnlation 
will  bind  tfaem,  on  the  dwilntion  at  the  commanity,  to  account  to  each 
other.  Ibid.  No.  1391,  I39S.  1401,  U03.  I4S1.  1497.  1500  1510.  15SC. 
Before  the  PHncb  revolntion,  the  northern  [omlncea  of  nuice  were  under 
the  cmtomary  law,  and  the  eemmiintty  of  pnptrtf  goremed  the  anptial 
camtract ;  while  in  the  eoathem  proitBcea,  where  the  Roman  law  pterailed, 
the  contract  waa  gOTomed  by  the  dalal  ayitetn.  The  Code,  by  way  of 
oompromiae,  left  the  parties  to  elect  the  law  by  which  ihe  marriage  waa  to 
be  pjTemed  ;  and  if  no  election  wbi  made,  the  commanil;  lyatem  wea  to 
prenil.  Rid.  1391.  1393.  ThcM  marriage  contracta  cannot  be  altered 
alter  norriaKe  ;  and,  ordinarily,  tbe  horiiand  adminiatera  the  peraonal  pro- 
perty in  commnnity,  and  may  aell  or  iDonmbei  it,  bat  he  cannot  lake 
■way,  by  will,  tbe  righla  of  the  wift  oa  enrviTor.  If  they  itipalate  (hat 
the;  ahal]  be  aeparate  in  properly,  the  wife  relaina  tbe  entire  adminiatratiiai 
«r  her  real  and  peraoDal  pr^ierty  and  ref  enoea,  and  each  ftitj  contribulea 
to  the  chargea  of  the  marriage  according  to  agreemeoL  Ihid.  No.  1536, 
1537.  In  no  caaa  can  Ihe  wife  ba*e  a  power  given  to  ber  to  alienate  ber 
real  catate  withont  the  coneenl  of  her  hnaband  ;  and  if  Ihe;  many  nnder 
tbe  dotal  rale,  and  not  nnder  the  mie  of  the  eommunlty,  the  hnaband  haa 
the  Boleadminlatration  of  the  dotal  property  daring  the  marriage.  Ibid. 
No.  1531. 

The  Dutch  matrimonial  law  in  nwpect  to  properly  ia  eaaentially  tbe 
aame.  See  Van  Lteuaen'i  Commentariti  on  Iht  Raman  Dutch  Late,  h. 
4.  cb.  33,  24.  Vatfi  Commtntmiti  en  t\t  Pandectt  under  Ihe  appropri- 
ate tillea.  VandtrUndtn't  Inttilalt  of  llu  £aiD*  d/ /ToUaBif ,  tranalaled 
by  Henry,  p.  B6 — 88.  Barg^t  Ctntminlarif  ««  Colonial  and  Fvrtign 
irituia,  vol.  i.aTS~333.  TtiD  Martef$  Report  on  the  matrimonial  Dateh 
law,  in  the  coloa;  of  Demerara,  ai  given  in  Martin  v.  Martin,  3  Run.  ^ 
Mylnt,  507.  The  Dutch  and  all  the  nation*  of  Earape,  except  the  Span- 
iards, have  rejected  that  part  of  the  Bomon  law,  which  secured  to  tbe  wife 
oil  her  property,  and  protected  it  agoinat  Ihe  debts  of  her  hoaband.  In 
Holland  tbe  goodi  of  both  parliee  are  brought  into  community  al  marriage, 
and  tl  concludee  all  property  subsequently  acquired,  and  is  liable  for  the 
debts  of  both  partiea,  nnleai  it  be  property  aAoted  by  a  truat  or^iin  eem- 
nutram.  At  the  death  of  either  party,  one  half  goes  to  the  aurrivor,  and 
the  other  half  to  the  reprseentativea  of  the  deeeased.  In  Scotland  tbe 
eommunily  of  gooda  between  tba  hnaband  and  wife  la  of  a  more  limited 
character  than  that  wUdi  edata  in  the  eontiuenta!  nations,  and  doM  aot 
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o^er  causa  mortis ;  yet  the  rigor  of  the  law  waa  after- 
wards done  away,  and  donations  between  husband  and 
wife  were  good  if  they  were  not  revoked  in  the  lifetime  of 
the  parties ;  and  Justinian  abolished  the  distinction  be- 
tween donations  inter  vivos  ante  nuptias  et  post  nuptias, 
and  he  allowed  donations  j*rop(ern«j*(ta»  as  well  after  as 
before  marriage.^  The  wife  could  bind  herself  by  her  con- 
tracts without  charging  her  husband.  She  was  compe- 
tent to  sue  and  be  sued  without  him.  They  could  sue 
each  other,  and,  in  respect  to  the  property,  were  consider- 
ed as  distinct  persons,  and  the  contracts  of  the  one  were 
not  binding  on  the  other. >> 

Whatever  doubts  may  arise  in  the  mind  of  a  person 
educated  in  the  school  of  the  common  law,  as  to  the 
wisdom  or  policy  of  the  powers,  which  by  the  civil  law, 
and  the  law  of  those  modem  nations  which  have  adop- 
ted it,  are  conceded  (o  the  wife  in  matters  of  property ; 
yet,  it  cannot  be  denied,  that  the  pre-eminence  of  the 
Christian  nations  of  Europe,  and  of  their  descendants 
and  colonists  in  every  other  quarter  of  the  globe,  is  most 
strikingly  displayed  in  the  equality  and  dignity  which 
their  institutions  confer  upon  the  female  character. 


extend  to  real  pnipert;  or  rabjecU  wbich  produoe  umual  profits.  He  ef- 
fitet  of  mutiBge  <ib  the  propen;  of  the  hoihaad  uid  wife  Ed  Scotkod  >■ 
Ikigely  and  leaisedly  comidared  id  Burge'M  Com.  toL  i.  p.  433 — 46S. 

k  iHMt.  S.  7.  3.  Bynk.  Opera,  lom.  i.  p.  166.  Obtn.  Jvr.  Sen.  lib.  S. 
efa.IB. 

>>  A  iniiiiiivy  of  the  role*  of  the  ciTil  Hw  on  the  rights  and  powen  of 
ttie  hnaband  and  wife  in  rvlstion  to  their  pioperty,  U  given  in  Barge't 
Cmmr.  en  CdenM  and  Fardgn  Lax;  vol.  i.  S6S-'265.  The  Inw  con- 
camiai  the  ooojogal  Mi^liara  luder  lb«  SeotcA  lew,  ii  foUj  stated  Miii 
condenMid  in  Lari  Stair'*  Inititutiaat  by  Mar;  vol.  1.  wile  k  See  ■!■• 
■  learned  note  of  John  George  PhiUimore  £iq.  annexed  to  hia  tTanilatHW 
•f  the  celebrated  c*je  of  Haaby  t.  Soott,  from  I  Sidefin,  109,  on  the  early 
period*  of  Um  Bomui  law  in  reject  tacoqngalrifbtt  aaddatio*. 
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LECTURE  XXIX. 


OF    PARENT   AND    CniLD. 


Tbe  next  domestic  rektion  which  ve  are  to  consider, 
is  that  of  parent  and  child.  The  duties  that  reciprocally 
result  from  this  conaexiou  are  prescribed,  as  well  by  those 
feeLings  of  parental  love  and  filial  reverence  which  Prov- 
idence has  implanted  in  the  human  breast,  as  by  the 
positive  precepts  of  religion,  and  of  our  municipal  law. 

I.  Of  the  Duties  of  Parents. 

The  duties  of  parents  to  their  children,  as  being  their 
natural  guardians,  consist  in  maintaining  and  educating 
them  during  the  season  of  infancy  and  youth,  cmd  in 
making  reasonable  provision  for  theii  future  usefulness 
and  happiness  in  life,  by  a  situation  suited  to  their  habits, 
and  a  competent  provision  for  the  exigences  of  that 
situation.' 

(1.)  Of  maintaining  children. 

The  wants  and  weaknesses  of  children  render  it  ne- 
cessary that  some  person  maintains  them,  and  the  voice 
of  nature  has  pointed  out  the  parent  as  the  most  fit  and 
proper  person.  The  laws  and  customs  of  all  nations 
have  enforced  this  plain  precept  of  universal  law.!"  The 
Athenian  and  the  Roman  laws  were  so  strict  in  enforcing 
the    performance    of    this    natural    obligation    of   the 

•  Palis''  JVoral  Philatepky.  p.  333.     Taylar't  ElannU  of  Ih*  CiM 
fau,  p.  3B3.    Paffendarf't  Droit  de  la  NatvTt.ti.  4.  eh.  II.  MC- 4  and  S. 
>  Orwliu*,  b.  9.  eh.  7.  nc  4. 
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parent,  that  they  would  not  allow  the  father  *to    *190 
disinherit  the  child  from  passion  or  prejudice,  but 
only  for  substantial  reasons,  to  be  approved  of  in  a  court 
of  justice.* 

The  obligation  on  the  part  of  the  parent  to  maintain 
the  child,  continues  until  the  latter  is  ia  a  condition  to 
provide  for  its  own  maintenance,  and  it  extends  no  fur- 
rier than  to  a  necessary  support.  The  obligation  of 
parental  duty  is  so  well  secured  by  the  strength  of  natu- 
ral affection,  t^t  it  seldom  requires  lo  be  enforced  by 
human  laws.  According  to  the  language  of  Lord  Coke, 
it  18  "nature's  profession  to  asaist,  maintain,  and  console 
the  child."  A  father's  house  is  always  open  to  his  chil- 
dren. The  best  feelings  of  our  nature  establish  and 
consecrate  this  asylum.  Under  the  thousand  pains  and 
perils  of  human  life,  the  home  of  the  parents  is  to  the 
children  a  sure  refuge  from  evil,  and  a  consolation  in 
distress.  In  the  intenseness,  the  lively  touches,  and  un- 
subdued nature  of  parental  affection,  we  discern  the  wis- 
dom and  goodness  of  the  great  Author  of  our  being,  and 
Father  of  Mercies. 

All  the  provision  that  the  statute  law  of  New-York  has 
made  on  this  subject,  applies  to  the  case  of  necessary 
maintenance ;  and  as  the  provision  was  borrowed  from 
the  English  statutes  of  43  Eliz.  and  6  Geo.  I.,  and  is  dic- 
tated by  feelings  inherent  in  the  human  breast,  it  has 
probably  been  followed,  to  the  extent  at  least  of  the  En- 
glish statutes,  throughout  this  country.  The  iather  and 
mother  being  of  sufficient  ability,  of  any  poor,  blind, 
lame,  old,  or  decrepit  person,  whomsoever,  not  being  able 
to  maintain  himself,  and  becoming  chai^eable  to  any  city 
or  town,  are  bound,  at  their  own  charge  and  expense,  to  re- 
lieve and  maintain  every  such  person,  in  such  manner  as 
the  overseers  of  the  poor  of  the  town  shall  approve  of, 
and  the  court  of  general  sessions  shall  order  and  direct. 

•  Potttr**  Ortek  Antiq.  «oL  iL  p.  SSI.  Dig.  98.  S.  30.  Nnd,  115. 
ekS. 
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If  the  father,  or  if  the  mother,  being  a  widow,  shall  ab- 
scond and  leave  their  children  a.  public  chaise,  their 
"191  'estate  is  liable  to  be  sequestered,  and  the  pro- 
ceeds applied  to  the  maintenance  of  the  children.' 
The  statute  imposes  a  similar  obligation  upon  Uie  chil- 
dren, under  like  circumstances.  This  feeble  and  scanty 
statute  provision  was  intended  for  the  indemnity  of  the 
public  against  the  mainteuance  of  paupers,  and  it  is  all 
the  injtmction  that  the  statute  law  pronounces  in  support 
of  the  duty  of  parents  to  maintain  their  adult  children.i> 
During  the  minority  df  the  child,  the  case  is  different, 
and  the  parent  is  absolutely  bound  to  provide  reasonably 
for  his  maintenance  and  education,  and  he  may  be  sued 
for  necessaries  furnished,  and  schooling  given  to  a.  child, 
under  just  and  reasonable  circumstances.*  The  father  is 
bound  to  support  his  minor  children,  if  he  hp  of  ability, 
even  thoi^h  they  have  property  of  their  own ;  but  this 
obligation,  in  such  a  case,  does  not  extend  to  the  mother,^ 
and  the  rule,  as  to  the  father,  has  become  relaxed.*  The 
courts  now  look  with  great  liberality  to  the  circumstances 


•  N.  Y.  Stvittd  StatiUet,  vdL  i.  p^  G14. 

b  S«e  infra,  p.  30S.  u.  /.  Tha  statate  Uw  of  N«w-¥ork,  prior  to  th* 
Revised  Slatatea,  which  want  iolo  apentioa  in  January,  1B30,  eitanded 
thi»  legal  dut;  at  oeceanry  inaiDleiiance  to  gnnd-parenti  and  gTand-cbil- 
dr«D,  reciproaally.  Thii  k  tbe  pra*inoii  m  tha  ■tatnte  of  43  Elii.,  and  it 
hu  probably  been  fbiloired,  geoarallj,  in  the  other  rtataa.  See,  to  Ihii  par- 
pose,  4  JV.  H.  Rtf.  1S3.  StatuU  Laut  c/  Cwaieetieut,  1784,  p.  96,  and 
of  183S,  p.  363,  act  of  South  Carolina,  1713, 3  Baiiey't  Rtp.  330.  TiM 
RnUfd  Statulti  of  Manachateltt,  oS  1835,  apeak,  on  Ihia  paint,  only  of 
parent!  and  ehiMnin. 

•SimpaoQ  T.  RobertaiMi,  lBip.Ca*.n.  Ford  t.  Fothetgill,  IM.SH. 
Stanton  r.  Wtlwn,  3  Das'*  Rip.  37.  Van  ValkinbOTBh  t.  Watwm,  I3 
Johni.  Rtp.  480. 

d  Hughes  T.  Hughea,  I  Bto.  Rip.  387.  PulaTord  t. Hunter,  3  iH<J.416. 
Haley  V.  Bannister,  4  JHadd-CAilr;).  146.  Whipple  t.  Dow,  3  JTom.  fl<p 
415.     Dawea  t.  Howard,  4  Man.  Rtp.  97. 

*  If  tha  father  be  without  means  to  maintain  and  educate  his  children 
according  to  their  future  eipeelations  in  life,  conrta  of  equity  will  interpose 
and  make  an  allowance  out  of  the  estate  of  the  ohOdren,  and  in  an  urgent 
ease,  will  even  break  into  the  principal  of  a  vested  legacy,  for  tbe  pmpoM 
of  educating  an  infant  iegales.    Newport  t.  Cook,  3  .AdhHcad,  333.    i  \^|.- 
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of  each  particular  case,  and  to  the  respective  estates 
of  the  &ther  and  children,  and  in  one  case  where  the  Cn- 
tber  bad  a  large  income,  he  was  allowed  for  the  main- 
tenance  of  his  infant  children  who  had  a  still  larger 
income.^  The  legal  obligation  of  the  father  to  maintain 
his  child,  ceases  as  soon  as  the  child  is  of  age, 
however  wealthy  the  •father  may  be,  unless  the  •192 
child  becomes  chargeable  to  the  public  as  a  pau- 
per, i"  The  construction  put  upon  the  statute  of  43  Eliz. 
readers  it  applicable  only  to  relations  by  blood,  and  the 
husband  is  not  liable  for  the  expenses  of  the  maintenance 
of  the  child  of  the  wife  by  a  former  husband,'  nor  for  the 
expense  of  the  maintenance  of  the  wife's  mother.^  If^ 
however,  he  takes  the  wife's  child  into  hia  own  house, 
he  is  then  considered  as  standing  in  loco  parentis,  and  is 
responsible  for  the  Qtainteoance  and  education  of  the 
child  so  long  as  it  lives  with  him,  for,  by  that  act,  he 
holds  the  child  out  to  the  world  as  part  of  his  family.B 
There  was  great  force  of  reason  and  justice  in  the  ex- 
trajudicial dicta  referred  to  in  the  case  in  Strange,  that 
the  husband  ought  to  maintain  the  parents  of  his  wife, 
if  he  was  able,  and  they  were  not ;  because  the  wife  was 


>  JemiM  T.  Silk,  Caeptt't  Bq.  Rtp.  53.  8«e,  alio,  nUberlr  v.  Tarton, 
14  Vtief,  499.  MattachuaetU  RevUed  Statute;  1B35,  p«rt  9.  tit.  T.  cb. 
78.  ut  to  the  utne  effect.  If  an  iafant  bocomee  antiUed  to  b  iDm  of 
money  daring  infoncf ,  the  court  of  chanceiy,  on  the  applioation  of  the 
fufaer,  will  ofdet  a  lebrence  in  reapect  to  the  futnre  maiatenaoee  oT  the 
duM  oat  of  the  fond,  bat  it  ii  not  luiul  to  moke  tnoh  an  nllovaaoe  retro- 
ipectiiely.    1  Taml^,!l!i. 

k  Pariah  of  St.  Andrews  t.  Mendei  de  Brata,  1  Lord  Raym.  E99. 

•TabbT.  MarriHm,  4  Ttrm  Rtp.  IIB.  Gbj  t.  Balton,  4  WendelPi 
Sap.  403.  But  now,  by  the  En^lih  alalule  of  4  &  5  W.  IT.  c  76.  mc. 
57,  the  penon  who  marriaa  a  woman,  the  nwthar  of  legitimate  or  illegiti- 
mate childreD,  becouM  liable  to  maintain  tbem  ai  part  of  bh  famil;,  until 
the  age  of  uieen  yean,  or  antil  the  death  of  the  mother. 

«  Rex  V.  Hnndan,  1  Sir.  190.  Fieio  v.  Brawn,  4  Mau.  Rep.  675. 
Anon.  3  N.  T.  Legal  Obtentr,  354. 

*  Stone  T.  Catr,  3  Etp.  Cattt,  I.  Lord  EUenborongh,  in  Cooper  v. 
MartiD,  4  Eait.  SS. 
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liable  before  marriage  to  support  them,  and  her  persoial 
property,  and  the  use  of  her  real  estate,  passed,  by  the 
marriage  to  the  husband.  But  the  statute  does  not  readi 
the  case  j  and  when  the  wife,  by  her  marriage,  parts 
with  her  ability  to  maintain  her  children,  she  ceases  to 
be  liable.*  If,  however,  the  wife  has  separate  property, 
the  court  of  chancery  would,  undoubtedly,  in  a  propw 
case,  make  an  order  chaining  that  property  with  the  ne- 
cessary support  of  her  children  and  parents. 

A  father  is  not  bound  by  the  contract  or  debts  of  his 
son,  even  for  articles  suitable  and  necessary,  unless  an 
actual  authority  be  proved,  or  the  circumstances  be  suf- 
ficient to  imply  one.  Were  it  otherwise,  a  father  who 
had  an  imprudent  son,  might  be  prejudiced  to  an  indefi- 
nite extent  What  is  necessary  for  the  child  is  left 
'193  to  the  discretion  of  the  parent;  and  where  'the 
iniant  is  sub  potestate  parentis,  there  must  be  i 
clear  omission  of  duty,  as  to  necessaries,  before  a  third 
person  can  interfere,  and  furnish  them,  and  charge  the 
father.  It  wilt  always  be  a  question  for  a  jury,  whethra', 
under  the  circumstances  of  the  case,  the  father's  author- 
ity was  to  be  inferred. !■  If  the  father  suffers  the  children 
to  remain  abroad  with  their  mother,  or  if  he  forces  ihem. 
from  home  by  severe  usage,  he  is  liable  for  their  necessa- 
ries.' And  in  consequence  of  the  obligation  of  the  fe- 
ther  to  provide  for  the  maintenance,  and,  in  some  quali- 
fied degree,  for  the  education  of  his  infant  children,  he  is 
entitled  to  the  custody  of  their  persons,  and  to  the  value 
of  their  labor  and  services.  There  can  be  no  doubt,  that 
this  right  in  the  &ther  is  perfect  while  the  child  is  under 


'  Billinply  T- Critehat,  t  Bn.Rep.3SB.    Cooper  v.  Mutio,  4  ful.TG. 

t  Baker  v.  Eaen,  3  SlarkU,  501.  Tan  ValkinburEh  v.  Watnn,  U 
Joltiu.  Rtp.  480.     Hortimer  v.  Wright,  6  JHmmm  4-  W.  489. 

'  Lord  mdoo,  in  Rswlin*  t.  Van  Dyke,  3  Ef.  CattM,  359.  SUsbm  «. 
Wilwn,  3  I'ay'*  Rep.  37.  Though  the  father  be  liable  for  neeenuiaanip- 
plied  to  hia  child  without  hia  canaent,  becauM  he  is  bonod  to  anpport  faim 
and  i>  entitled  to  hii  aerTiee*,  jet  a  gnanSan  ia  not  ao  liable.  Call  t. 
Ward,  4  Watu  ^  Strg.  118. 
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the  age  of  fourteen  years.  But  as  the  father's  guardi- 
anship, by  nature,  continues  until  the  child  has  arrived 
to  full  age,  and  as  he  is  entitled  by  statute  to  constitute  a 
testamentary  guardian  of  the  person  and  estate  of  his 
children  until  the  age  of  twenty-one,  the  inference  would 
seem  to  be,  that  he  was,  in  contemplation  of  the  law, 
entitled  to  the  custody  of  the  persons,  and  to  the  value  of 
the  services  and  labour  of  his  children,  during  their  mi- 
nority. This  is  a  principle  assumed  by  the  elementary 
■writers,'  and  in  several  of  the  judicial  decisions.*'  In 
Gale  V.  Parrot,°  it  was  observed,  that  if  the  minor  was 
eloigned  from  the  parent,  he  might,  of  necessity,  be  en- 
titled to  receive  the  fruits  of  his  own  labour,  and  that  it 
would  require  only  slight  circumstances  to  enable  the 
court  to  infer  the  parent's  consent  to  the  son's 
receipt  and  enjoyment  of  his  *own  wages.  The  '194 
father,  says  Blackstone,  has  the  benefit  of  his 
children's  labour  while  they  live  with  him,  and  are 
maintained  by  him,  and  this  is  no  more  than  he  is  enti- 
tled to  from  his  apprentices  or  servants.^ 

The  &ther  may  obtain  tlie  custody  of  hia  children  by 
the  writ  of  habeas  corpus,  when  they  are  improperly  de- 


>  I  BiacV*  Com.  453.    Rtm^t  DemtttU  Selationt,  300. 

»  Day  T.  EToritl,  7  Mow.  Rtp.  145.  Bbiwmi  t.  HsmiDgbm,  9  Now.  Stp. 
113.  Plumincrv.  Webb,  4  JVaxm,  360.  Tbe  hther  may  muntaiDinit  in 
the  admiralty  far  the  wagea  of  a  minor  »n  earned  in  a  marltims  aarvice. 

'I  tr.H.  R(|).  38. 

i  1  Blaelc't  Com.  453.  A  father  may,  by  agreement  with  hii  minor 
chitd.  icliaqniali  to  the  child  the  ligbt  nhich  he  woabi  otherwiaa  have  to 
hi*  aerricea,  andanthoriie  tboie  >rlio  employ  h)m  to  pay  him  hisowneani- 
iDgK  (Jenney  t.  Aldan,  13  JVdm.  Rep.  375.  Whiting  v.  Earl,  3  Pivk.  Rep. 
901.  BDTiingame  v.  Bnrlingaine,  T  Cuwra'i  Refi.  99.  Morae  T.  Weltun, 
6  Conn.  Rtp.  547.  Vavney  v.  Venng,  11  Virmanf  Rtp.  358.  TiDotaon 
T.  M'Criliia,  ti.  477.  The  father  ie  not  entitled  to  the  wagei  of  a  eon,  nor 
to  avoid  hia  ivaaonable  contract!  when  he  aeparalea  from  the  mother  and 
leaves  the  aon  nndor  her  oare.  Wodell  v.  Coggeatiall,  3  Mttflf't  Rep. 
89.)  Tbe  aon,  \a  aach  caaee,  may  make  a  valid  apecial  contract  with  fala 
employer.    ChiUon  *.  Fhillipa,  1  Vermont  Rep.  41. 
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tained  from  him  ;^  but  the  courts,  both  of  law  and  equity, 
will  investigate  the  circumstances,  aod  act  according  to 
sound  discretion,  and  will  not  always,  and  of  course,  in- 
terfere upon  habeas  corpus,  and  take  a  child,  though  un- 
der fourteen  years  of  age,  from  the  possession  of  a  third 
person,  and  deliver  it  over  to  the  &tber  against  the  will 
of  the  child.  They  will  consult  the  incliaadoa  of  an  in- 
fant, if  it  be  of  a  sufficiently  mature  age  to  judge  for  itself 
and  even  control  the  r^[ht  of  the  father  to  the  possession 
and  education  of  his  i^d  when  the  nature  of  the 
*19S     case  appears  to  warrant  it.i>    The  father  may  al- 


•  Ths  King  t.  De  Maanevilk,  5  EmI,  S91. 

k  Archet'i  owe,  I  Lord  Raym.  tUp.  673.  Bex  t.  Smith,  Str.  Stp.  9B3. 
Hex  T.  Delavi],  3  Burr.  Rep.  1434.  ComnMnirealth  t.  Addicki,  5  Bin- 
aty'i  Rep.5Q0.  Thacwa  of  M'DowIb*,  S  J*Aii*.  Rtp.  338.  CtFinmiKf 
wedtb  T.  Nntt,  I  Brawn'i  Pnu.  Rtp.  143.  Omwm  t.  Delile,  17  Marlim't 
Li>uU.Rtp3i.  Matlerof  W<wlnoonoraft,4JaJhu.  CA.  JIep.80.  Ctaaa 
V  HuDtcr,  3  Cei't  Gat*,  S49.  De  HannaTiUa  v.  De  HumeTills,  ID 
Vany,  53.  In  Ihs  matter  of  HitchslI,  R.  M.  Charlloa't  Ota.  Rep.  494. 
In  rs  Ann  Uoyd,  3  Manning  f  Orangtr,  547,  bu  tUaptrmata  child  batween 
11  and  13  yean  of  »ga,  brangtit  up  ob  kahtof  etrpa»,  beinf  allinred  ts 
cbOMB  between  bet  mother  and  putative  fatber,  eleeted  to  go  to  the  lat- 
ter. Tbongb  the  coort  of  chaacely  hai  jurisdictioa  (o  oontiol  tbe  father'* 
poieeadon  of  hie  child,  yet  in  England  a  coait  of  common  law  bu  no  ■neh 
delegated  authority.  Ex  parte  Skinner,  9  Moan'*  Rep.  37S.  MeClellan'i 
cam,  1  Donl.  P.  C.  61.  See  aln  w/ra,  p.  330,  331.  In  the  oawt  of  the 
King  T.  Oreenhill,  4  Adolp  ^  EUU,  634,  it  mi  bald,  that  tb  /ol&n-  wai 
entitled  to  the  enalod;  of  hie  legitimate  children  when  they  were  too  young 
to  eiarcise  a  diaoreCion  as  to  theii  custody.  The  father*!  right  is  snpeiior 
to  that  of  the  mother,  unloH  it  appean  that  the  child  would  be  eipoaed  to 
omelty  or  groaa  corruption.  See  the  oa*e  of  Th*  People  T.  Mercsio,  3 
IfiU,  399,  to  the  same  point,  t^/rs,  p.  305,  i»t«.  Upon  Mabt—  arpm*  the 
ohanoellorin  England  has  theaamojariadiotMHiasa  judge,  and  has  notbiiig 
to  attend  to  bat  penonal  ill  usage  to  the  child,  as  a  ground  br  taking  it 
from  the  father.  Bat  when  there  is  a  caoie  in  eaurt,  other  ciroamstaaoea 
may  be  conadered,  and  if  the  father  cannot  ednoate  tbe  ehitd  la  a  nuunur 
nutoUt  (0  the  pnperty  given  It  it  bf  anathtr,  the  eeurt  ibW  mt  ptrmit  Iht 
fatker  M  viikMdfrBta  it  liat  educatimt ;  and  in  a  ipeeial  oaae  of  tb* 
kind,  obanoatT  would  not,  on  the  labor's  a(q)licaliOB,  witUraw  a  child 
bom  the  coslody  of  its  aunt.  Lyons  v.  Blenkin,  I  Jueai'*  Rep.  34S- 
Lord  Tfaorlow,  in  Powel  t.  Cl«a*er,  3  Bra.  C.  C.  510.  S.  P.  Lord  Cot- 
tenham,  in  Campbell*.  Maokay,  3  Wyfns  j-  Craif,  3 1 ,  exprened  himself 
stnngly  on  the  iDjnrions  effects  of  a  permanent  residenoe  of  Engliih  mi-     ■ 
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90  maintain    tiespass  for    a    tort  to  an  in&nt  child, 


QDn  abroad,  nnd  be  would  not  allow  an  uftnt  waid  of  tfaa  court  to  b«  ra- 
aunti  ont  of  tba  joiiidictioD  of  Lhe  court,  sioapt  in  ■  mm  uf  imparatiTe 
DMMlitj.  The  Nta-York  Btvind  Slatatti,  vol.  ii.  p.  148, 149,  leo.  59, 
have  aathoiiied  tho  *iq>rsaia  coort  to  award  a  liaitai  corpua  od  behalF  of 
tb«  wife,  whon  the  hnaband  end  wife  lived  leparate  without  being  diTOrced, 
and  to  dlqwaa  of  tha  ewtodj'  of  miaor  oUklran  in  aound  diaoretJiHi ;  aiitd 
the  cbaaceUiaor  a  judp  may,  apou  IdlMteorpa*,  raeoiar  and  diapoae  of 
anj  child  detwoed  by  the  aociaty  of  ShallerB.  So  in  the  caae  of  a  init  bf 
the  wife  fiff  ■  diTorce  or  aapaiatioii,  Iba  oonrt  maj,  pending  the  luit.  or  at 
Dt  tdec  a  final  beaiingt  ai  occanon  may  reqiure,  malte  anch  ordai  for  the 
onatody,  care  and  eduMtion  of  the  children  aa  may  aeem^roper.  The  aa- 
veritj  of  the  role  in  the  Engliah  eonrta  of  law,  that  the  btbei  baa  av  abao- 
Inle  conttol  over  the  onatodj  of  bia  mfant  child,  boweTer  young,  and  in 
oppoaition  to  the  wiabea  of  the  mother,  and  in  deatmction  of  her  claim  to 
lbs  cnatody  of  the  child,  baa  been  ao  Btronjly  felt,  that  in  1B3T,  Mr.  Ser- 
faant  Talfonrd  introdoced  or  proposed  in  parliament  a  bill,  to  empower  the 
lord  chanoellor  and  jodgea  to  make  orden  relating  lo  the  cnalody  of  infant 
ebildten  of  tsndar  age,  in  caaea  where  the  pareata  are  livini  apart,  npon  tbe 
^tplioation  of  either  parent,  or  on  the  letoro  of  a  writ  of  habtat  orjnu 
iasaed  at  the  inManoo  of  the  father.  In  Ahrenfeldt  *.  Ahrenfsldt,  before 
the  A.  V.  Ch.  of  New-York,  1  Hqffiman't  Ch.  Sep.  491.  in  a  In U  by  the 
mother  fbr  a  aeparalioa  ftoni  ber  hnaband  tbr  abandonment,  and  a  claim 
tat  th«  cnatody  of  her  inbnt  children,  the  court  eoDsidend  it  to  be  the 
aettled  Engliab  law,  that  Iha  father  bad  tbe  rigbt  lo  the  cnatody  of  Ua 
children  with  the  eioaption  of  rery  tender  infancy,  unleaa  bia  conduct  w«« 
ineb  aa  lo  endanger  the  bodily  or  moral  welfare  of  their,  or  any  of  them, 
uid  that  Ibe  doctrine  of  tbe  common  law  had  been  weakened  though  not 
oTerthrown  in  the  United  Stalea.  In  tbe  eaae  of  Mercein  t.  The  People, 
3S  WauitU,  64,  it  waa  decided  in  tbe  oonrt  of  erroia  of  New- York,  that  aa 
a  general  rule  the  father  waa  entitled  to  the  ooatody  of  bia  minor  children, 
bat  tbal  if  the  pareata  lived  apart  under  a  voluntary  eeparalion,  and  tbe 
father  bad  left  tbe  infant  in  ciulody  of  the  mother,  that  cnatody  would  not 
be  tmnafoired  to  the  father  on  habia*  corfut  when  the  infant  waa  of  ten* 
dar  age  and  aickly  habit,  and  eapaoially  if  tlie  qoalificalioua  of  the  mother 
for  the  OBiie  were  aapeiior.  The  deciaion  in  the  aupreme  court  waa,  that 
the  hnaband  had  the  tiallar  title  and  pBramonnt  righl  to  the  coitody  of  bia 
ininoT  children,  in  tbe  abaence  of  any  poiitiva  djaqualification  on  bia  part 
for  the  diaoharge  of  bia  parental  dntiea,  and  the  alicDiini  of  the  bnalMuid 
waa  not  aucb  a  diaqnalificatioo.  Tbe  court  of  errora  waa  equally  decided 
OD  the  queatlan  tauohingtbedeciaionof  Iba  aupreme  court  and  itajadgment 
waa  cooeeqaautly  affirmed.  See  abo  the  caae  of  The  People  v.  Merceb, 
3  HiU,  3S9,  U^fro,  p.  905,  note. 


DigizedtyGOOgle 


195  OF  THE  BIGHTS  OF  PERSONS.  [Part  IV. 

provided  he  can  show  a  loss  of  service,  for  that  is  the  gist 
of  the  action  by  the  fatiier." 

(2.)  Of  educating  chUdren. 

The  education  of  children  in  a  manner  suitable  to  their 
station  and  calling,  is  another  branch  of  parental  duty, 
of  imperfect  obligation  generally  in  the  eye  of  the  muni- 
cipal law,  but  of  very  great  importance  to  the  welfare  of 
the  state.  Without  some  preparation  made  in  youth  for 
the  sequel  of  life,  children  of  all  conditions  would  proba- 
bly become  idle  and  vicious  when  they  grow  up,  either 
from  the  wtftit  of  good  instruction  and  habits,  and  the 
means  of  subsistence,  or  from  want  of  rational  and  useful 
occupation.  A  parent  who  sends  his  son  into  the  world 
uneducated,  and  without  skill  in  any  art  or  science,  does 
a  great  injury  to  mankind,  as  well  as  to  his  own  family, 
for  he  defrauds  the  community  of  a  useful  citizen,  and 
bequeaths  to  it  a  nuisance.  This  parental  duty  is  strong- 
ly and  persuasively  inculcated  by  the  writers  on  natural 
law.''  Solon  was  so  deeply  impressed  with  the  force  of 
the  obligation,  that  he  even  excused  the  children  of  Athens 
from  maintaining  theii  parents,  if  they  had  neglected  to 
train  them  up  to  some  art  or  profession.'  Several  of  the 
states  of  antiquity  were  too  solicitous  to  form  their  youth 
for  the  various  duties  of  civil  life,  even  to  intrust  (heir 
education  solely  to  the  parent ;  but  this,  as  in  Crete  and 
Sparta,  was  upon  the  principle,  totally  inadmissible  in 
the  modem  civilized  world,  of  the  absorption  of  the  indi- 
vidual in  the  body  politic,  and  of  his  entire  subjection  to 
the  despotiEm  of  the  state. 

Distinguished  exertions  have  been  made  in  several 
parts  of  modem  Europe,  and  with  which  none  of  the  edu- 
cational    institutions    of    antiquity    are    to    be    com- 


'  Hdl  V.  Hallender,  4  Bontw.  ^  Cm*.  660. 

k  PufftndMf,  b.  4.  cb.  11.  we.  5.      PaUy't  Maral  PhH«*<>pliy,  p.  S34, 

!5. 

>  Plulmvh't  Lift  vf  Sabni. 
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pared,  for  the  introductiou  of  elementary  *instruc-  *196 
tion  accesaible  to  the  young  of  all  classes.  This 
has  been  the  case,  particularly  in  Denmark,  Norway, 
Sweden,  Prussia,  some  parts  of  Germany,  and  Switzer- 
land.* The  Austrian  empire  is  distinguished  for  an  or- 
ganized system  of  popular  instruciion,  under  the  late  em- 
peror Francis,  penrading  all  classes  of  the  peofde. 
The  university,  the  classical  gymnasium,  the  commercial 
academy,  and  the  primary  village  schools,  with  licensed 
normal  teachers,  in  a  main  degree,  are  gratuitously  open 
to  all.  The  entire  supervision  and  control  of  the  whole 
system  resides  in  the  government  which  directs  the  course 
of  instruction  and  the  books,  and  no  person  is  competent 
to  hold  any  office,  or  exercise  any  calling,  who  has  not 
been  educated  within  the  realm.  Like  Prussia,  Austria 
offers  education  to  all,  but  not  like  Prussia,  she  compels 
it  upon  none,  except  by  indirect  influence.  She  combines 
education  with  religious  instruction,  but  allows  Protes- 
tants and  Jews  to  have  their  separate  religious  instruction 
upon  very  tolerant  principles.^  In  (his  branch  of  politi- 
cal economy,  Scotland  attained  to  early  and  honorable 
pre-eminence.  In  1616,  the  Scotch  parliament  adopted 
incipient  measures  for  settling  and  supporting  a  common 
school  in  each  parish,  at  the  expense  of  the  heritors  or 
landed  proprietors.  By  the  statute  of  1633,  the  assess- 
ments for  the  support  of  the  parochial  schools,  were  to  be 


■  Norway  and  Sweden  are  highly  educated  cannlriei  in  elementar 
learninf,  and  tbeir  pariah  Khooli  are  nniTsnal  and  excellent.  Lamg'* 
ffaneay,  444 — Laing'i  Swedtn,  435. 

k  Mr.  Tnrnboll,  io  bia  work  on  Anilria,  and  which  is  one  of  the  best 
Eogliab  books  extant  on  the  social  and  patitical  condition  of  Austria,  a  ays 
that  three  fifths  of  the  juvenile  population  of  the  AastriaR  empire,  with  the 
ticcplioD  of  Hongary,  aclnally  receive  aebolaFtic  initrnotion.  And  aa  the 
eyilem  of  education  ia  uniform,  mild,  ettentially  practical,  free  from  ex- 
eitamenE,  and  wilhont  the  indnlgencB  or  perminion  of  any  daring  ipecuia- 
Uoa  or  Tagariea  political  or  religioDs,  it  conducee,  according  to  Mr.  Turn- 
bnll,  to  form  the  moat  patient,  mild,  orderly,  benevolent  and  happy  people 
on  tbe  fa««  of  the  globe.  See  TWnhiJI'*  Atulria,  vol.  ii.  ch  5.  edit  Lob- 
diHi,  1640. 
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made  by  the  heritois  of  the  parish,  and  on  theii  refusal 
by  the  majority  of  the  iahabitants.  The  statute  of  1646, 
rendered  the  assessment  compulsory  on  each  parish,  for 
the  purpose  of  building  a  school-house,  and  electing  and 
supporting  the  schoolmaster.  Though  this  latter  statute 
was  repealed  at  the  restoration  of  Charles  II.,  it  was  re- 
enacted  by  the  Scottish  parliament  in  1696,  and  this  ex- 
cellent  school  establishment  and  plan  of  national  instruc- 
tion, has  had  a  propitious  influence  on  the  moral  and  en- 
terprising character  of  the  nation*  The  establishment 
of  common  schools,  and  provision  for  the  education  and 
supply  of  competent  teachers,  in  the  Prussian  dominions, 
by  Frederick  II.,  were  surprisingly  liberal,  and  shed  lustre 
on  his  reign.  He  began  the  system  in  1750,  and  some 
years  afterwards  directed,  by  ordinance,  that  a  school 
should  be  kept  in  every  village,  and  subsistence  for  the 
school  and  the  master  raised  by  a  school  tax  levied  on 
the  lord  of  the  village  and  the  tenants  without  distinction. 
The  boys  were  to  be  sent  from  their  sixth  to  their  thir- 
teenth year,  whether  the  parents  were  able  to  pay  the 
school  tax  or  not,  and  die  parent  or  guardian  was  doubly 
taxed  who  neglected,  without  sufficient  cause,  to  send 
his  child  or  pupil.  <> 


•  Dr.  Carri^i  Zaft  of  Banu,  mL  i.  A;^  No.  1.  note  «.  Tbi*  elegant 
wiitsr  nja,  that  he  gtvt  his  ttatamant  af  the  biatory  of  the  Scottiah  lawi, 
npop  "  nDqueatioaaUe  authority." 

t>  Adam^  Littiau  mi  Siluia,  .S61— 313.  In  the  niw«  raoant  and 
mora  genenl  Pniaiiau  lyatani  of  Qominoa  lohooli,  and  ooanura  popular  io- 
■tmctJoD,  the  daty  of  parenti  to  aead  tbeir  ehildren  to  icfaool  ii  enforeed  by- 
law. Each  coigaiDiiB  or  paiiih  i*  bacmd  lo  mainlalii,  at  ita  own  expenaa, 
an  elemantary  or  prtmary  aeihwl,  by  prPTidiii^  a  aoitable  lalary  lo  tbe 
tehaa]ina>tar,  and  a  good  aebool-honae  praparly  inpplted  with  hooka  and 
other  mean!  of  inatmctioo.  Every  town  moat  aapport  one  or  moTe  twf  Act 
•cioob  of  a  aoinawfaai  higher  order.    Thia  inlerlennioe  of  foremmant  hi 

waa  in  oae  in  Gamany,  Sootland, and  Naw-Gngiaad,  in  tha  1 7th  century; 
and  it  baa  been  fODnd,  by  eiperianeo,  tliat  eooKion,  in  aome  indinot  way 
at  leaat,  ia  neoeanry  to  iniiue  the  teqointe  sdacalion  to  the  lower  daaaea. 
The  gymvMia  or  eolltgf  in  PraiHa  are  princtpally  inpported  at  the  as- 
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Great  pains  have  been  taken,  and  munificent  and  no- 
ble provision  made,  in  this  country,  to  diffuse  the  means 


peosa  of  the  lUta.  Primary  wninanra,  or  Donnal  fchodi,  for  th*  tnin- 
ing  of  •cboolmuton,  an  provided,  and  lupported  putly  at  the  expense  of 
the  etate,  and  putly  *t  the  axpeme  of  the  departmenla. 

Each  cammQiie  hac  iti  iDperintutdiiiR  comBiiltge,  of  which  the  ma^- 
tnteaof  tbeoommnnseonatitulB  apart  The  law,  ander  itrang  peoaltiei, 
in^xaei  upon  parauta  the  obligation  of  aendiiig  Iheirchildrcn  loKhool ;  and 
tlie  law  of  1619  ii  applied  to  al)  the  ten  prorinoe*  of  the  Fnmian  domio- 
itB.  A  largo  pr^MHtioB  of  the  regalationa  enforeed  hy  Uie  law  of  1K19, 
were  eoatained  m  aoaotaienti  nf  tha  dataof  17IS  and  1736;  and  thia  ija- 
lem  of  pohlic  inatmotioD  has  elevatsd  tha  Gennan  people  to  a  high  rank 
in  the  aoate  of  intdligance.  Many  other  italea  beaidH  PiUMia,  inch  aa  Ba- 
Taiia,  SaioDj,  Haase-f^aanl,  Sais  Weimar,  Nasao,  WiTtemberg)]  and  Ba- 
den, have  followed  the  aame  eoercive  lyaleni ;  and  tliroagh  the  eTeniooa 
ti  M.  Cmmtnt,  the  diatinifDiahed  tVenoh  profe«or,  the  Pmnian  aystem  of 
p<qiu]ai  initniotitHi,  aa  digeated  by  law  in  1819,  and  eapecially  the  >yatein 
of  primary  normal  achooli,  fot  educating  achoolmaaten,  hu  been  intro- 
docnd,  and  easantiaUy  adopted  in  France,  in  the  beginning  of  IH33.  Theae 
normal  achocria  hats  been  band  (he  most  efficient  meana  of  raising  the 
itondsnl  of  primary  inatmdion  in  Fmwia,  Anitria,  Bavaria,  Holland  and 
Soetland.  The  fbrmn  FTsnoh  law  of  IBIG,  en  the  same  sntject,  was 
wanting  ui  mean*  to  giro  it  effaot.  Sapporl  tur  Vetat  it  Vinttnietitn 
paUiqui  daiu  fuetqittt  pmy  itFAUtmagnt  itpmiiculiiremtnt  en  Pnut, 
f*r  M.  Vietar  Comihi,  CenMiller  d'Etsf,  Pnfirttur  de  PhiUitaphie,  Mem- 
trtlflnttittUiait,  ^.  Tbia  report  was  tranalated  into  English  by  Sarah 
AnstiB,  and  poUidied  in  New-Tork  in  1835.  It  was  made  to  the  minister 
of  pnUic  iMtiiicticia  in  1831,  amd  was  fidkiwed  by  a  sapplsniantary  rep«t 
in  1S33,  aflbrdiBg  fresh  proofa  of  tha  prosperity  of  primary  instrnntion  in 
PnuBiB  nndar  the  cooreive  system.  The  work,  as  translated,  ia  deamed  ao 
UfUy  vahuUs,  that  it  has  bean,  by  the  aider  of  the  legialatoraa  of  some 
of  tfawB  United  Statoa,  distribnted  in  the  eohod  districts  at  tb«  pnblic  ex- 
foBss.  In  Franca,  every  oommnne  is  eUigad  to  have  a  sohool,  and  it  is 
stated  that  thare  an  38,196  cemmnnfia  wbiefa  have  scbool-hoDsai,  and  only 
6^1  which  have  not.  But  parenla  are  not  compelled  in  Franoe,  as  in 
Gmnanyi  to  eend  Ibab  children  to  aehool,  and  the  inbahilBntiof  the  niial 
dMtiiets  vary  greatly  negloet  II.  The  plan  of  elementary  lohoola  la  Aas- 
IrioM  Lonitardy,  was  introdnoed  fram  Anstria  in  Gannsny  hi  1S31.  It  is 
oompnlsory  like  that  of  PnmiM.  All  mala  cblldnin,  between  sii  and  twriw 
yean  of  age,  mart  attend  the  elementary  schooh,  w  a  fine  is  mBided  on 
the  parents.  The  taacheia  receive  Mlaiiss,  and  moat  have  bean  trained  in 
the  normal  aoboids.  The  elemsatary  schools  are  vigoroody  SDperintsod- 
wL  In  1839  they  amonnted  to  3S35,  and  of  these  71  went  aoimal  schools, 
ud  tbe  teachm  nwl*  and  female  then  amoaalad  to  3484,  aad  the  pnpila 
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of  knowledge,  and  to  render  ordinary  instruction  acces- 


niila  and  female  to  t6G,TGT,  bmide*  33,119  childisii  mad  youttw  taught  in 
more  pTivate  eitabliiii menu.  The  papila  in  tbe  achocdi  amoantsd  Is  l-ISth 
of  the  populatian.  If  we  add  theietu  the  uumbei  of  elementaiy  acbcKda 
and  pupils  in  ths  AutiTs-Veruiian  pTorince*.  which  are  of  ilower  advance, 
the  whole  number  of  pupils  Ihnughont  Au4trian  Italy  amonnted,  in  1830, 
to  230,419,  or  1-  ISlh  of  the  gram  population.  The  amouut  haa  once  oon- 
Mderabl;  increased,  for  in  1837  the  local  oi  elementary  ichouU  amoilDted 
to  4531.  Fart  of  the  eipeOHfl  nu  defrayed  hy  the  commnnea  and  the 
reaiduB  by  the  goveniaient.  And  wiih  reelect  to  the  educational  syiteln 
in  PruHia.  Mr.  Lung,  id  hi*  remarks  on  the  eooial  and  political  itate  of 
continental  Europe,  {Note!  of  a  Traveller,  London,  184S,]  atmrvea  that 
the  iaterrentkin  of  the  military  eyatem,  and  the  want  of  free  social  institu. 
tious  and  of  parental  control  and  iufluencBinFmaaia,eonnteracti  the  good- 
ness and  value  of  the  edacaliuiial  machinaiy,  and  leares  tha  peoplB  with- 
•nt  just  and  elevated  moral  iuflueuces,  and  without  active,  rigoroni,  free 
and  independent  personal  exertiaui. 

With  respect  to  the  condition  of  the  common  achooi  system  of  ednaa- 
tion  in  the  neighhoring  English  coloniea  in  America,  I  would  refer  the  stu- 
dent to  the  valuaUe  work  of  Otorge  R.  Yavng,  Esq.,  of  Halifax,  Nova- 
Scotia,  "  en  Colonial  Litgrature,  BcUnee,  and  Edacatiim."  He  has  given 
a  very  instruetlTe  detail  of  the  state  of  education  in  Lower  and  Upper  Can- 
ada, Nova-Scotia,  New-Brauswiek,  Xewfoundlaod  and  Prinoe  Edwaid'a 
Island.  In  regard  to  £a«(  Canadu,  there  has  not  been  any  legiidalive  pro- 
Tiaion  nntil  recently  for  popular  cdacalion.  Its  educational  endowments  fbr 
coHeget  and  seminaries,  were  owing  to  the  liboralily  and  seal  of  the  Cath- 
olic Church,  and  they  have  been  mnnificent,  and  the  caune  of  education 
in  them  haa  been  well  oondncted  under  accompliahed  tetoheis.  Though 
they  are  Catholia  institutions,  Catholics  and  Protestants  are  admitted  in  the 
best  of  them  indiscriminatdy,  and  no  attempts  made  to  convert  Uie  youth. 
They  ars  institntions  for  the  teaching  of  the  higher  branebee  of  litsratnra 
and  science.  Efforts  have  rscenlly  been  made  forthe  endowment  of  a  high 
sohool,  as  well  as  a  Protestant  college  at  Montreal.  In  1841,  there  was  an 
act  of  the  united  iegidatore  of  Eset  and  West  Canada  for  the  eetablish- 
ment,  endowment  and  support  of  common  schools  tlmngfaont  the  United 
Province,  for  children  from  five  to  siztsen  years  of  age.  This  statute  re- 
quires local  assessments  on  the  school  districts  in  aid  of  the  public  funds,  and 
it  la  considered  by  Mr.  Young,  as  opening  a  new  era  in  Canada,  and  lay- 
ing the  fouDdation  of  popular  education.  It  contains  no  provinon  for  the 
religions  instruction  of  the  scholan,  and  is  so  far  radically  defective,  bat  it 
enables  the  minority  of  every  pariah  prufessing  a  religions  faith  different 
from  that  of  the  majority,  to  have  separate  tmstses  and  sohoals  subject  to 
the  general  vintation  and  role*  provided  hy  statute,  and  to  re««ve  their 
dne  portion  of  the  momes  appropriated  by  law  or  raJsed  by  assesmtent 
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sible  to  b11.^    Sereial  of  the  states  have  made  the  main- 


Tim  new  Mt  luut  been  acted  npon  in  Weet,  bnt  ■  inopentiTe  ia  Eaat  Can- 
ada, beeaoBe  the  Franch  hare  deoljned  to  orsaniie  the  districli  accoiding 
to  the  fyetaia.  Tba  inrapBratdB  diffioult;  ia  Iiowar  Canada  ii  the  hoetile 
dirnioB  of  the  two  lacsi,  French  and  Eafrliah.  Hiej  aie  to  moat  intent! 
and  porpoeea  two  eeparate  nalioni  with  inteiue  haired  of  each  other,  and 
the  French  oommon  people  are  in  most  deplorable  ignorance.  Young  on 
Ctimaai  Litiratun,  Stc,  toL  1,  179-^11.  Vppir  or  Wttt  Canada  hai 
hi^7  reapaetable  ooDegiate  inatitationi,  bat  (heir  diatrict  and  common 
■ohool  ijMcni  ia  far  from  flcuriiliing. 

In  JVoEa-&alia  the  ajiteni  of  (pmnmar  and  common  ichoota  iaeitablleh- 
ei  and  (upported  by  funds  from  Ihe  treaiory,  and  b;  parenU,  and  raiaed 
from  the  patidiBB.  The  tyatsm  haa  bj  levera]  atatutea  ii 
and  1841,  been  placed  under  themaniigeinentaraboaTdof  ot 
but  it  ia  not  niffioientlj  Ttgonioa,  and  a  gntt  nnmber  of  children  are  left 
witboot  anj  education.  The  great  objeclioa  to  the  inatitation  ia  the  inade- 
qnacy  of  the  fnnda.  the  abvunce  or  all  rdigiooi  inatmolioii,  the  want  of  pro- 
per aehool  booka,  and  the  want  of  coeroion,  inatead  of  the  principla  of  vo- 
Inntaiy  aaaaHiDenta.  Hslibti  baa  ita  ■obonii  Ibr  the  higher  cluaea  and 
ita  aehooU  for  th«  common  people  of  all  degnea,  and  thay  are  well  condoct* 
ed  and  doly  appreciated.  Ntw-Branmeick  bai  tbe  aame  dafecLiTO  iTBtem, 
Ibonfh  tfae  moat  praiaewortby  eObrta  have  been  made  on  tha  part  of  the  ex- 
ecDtire  goremment,  lo  improve  the  laws  and  regulaUona  on  tbe  Bubject,  by 
tbe  iBtndactitin  of  tbe  nae  of  the  Bible,  and  of  normal  and  industrial 
wboola  Odd  Betioua  difficulty  id  tbe  ealaaies  arises  from  (be  Cathidic  po- 
palalion  being  oppised  lo  the  uaa  of  tbe  Bible  in  acbacla,  and  the  Proteitant 
being  adveraa  to  the  ayatem  witboat  it. 

■  It  haa  been  nuilbnnly  a  part  ol  the  land  rytUm  of  the  tiniied  Stalea 
lOpiOTids  &r  pabtic  achoola.  By  the  ordinoocea  of  eoDgrea  Qoder  the 
articles  of  confederation  of  May  SOlh,  17ei5,  and  of  July  I3tli,  1787,  napect- 
ing  the  territory  of  Ihe  United  Stale*  norLh-weat  of  the  river  Ohio ;  and  by 
the  acto  of  congren  of  March  3Dth,  IBOS,  ch.  40,  and  of  March  3d,  1803, 
ob.  74.  for  Ihe  admiBBon  of  Ohio  ;  and  the  act  of  April  19th,  1816,  oh.  57, 
for  Ihe  admiasion  of  Indiana  ;  and  Ihe  act  of  April  18th,  1818,  ch.  6S,  for 
the  admiasion  of  Illiaols  ;  and  lbs  act  of  March  6lh,  1830,  ch.  90,  Ibr  the 
admiiBiOD  of  Miwoari  into  the  Uoion,  it  was  made  a  specific  conation, 
amiHig  other  thinga,  that  a  section  of  each  townabipahoDldbe  pemanently 
applied  for  tbe  use  of  public  schools.  So,  the  act  of  February  tSth,  1611, 
ch.  81,  relative  to  tbe  territory  of  Louiaiana  ;  and  the  act  of  March  Sd, 
1823,  ch.  28,  relatiTB  lo  the  territory  of  Florida ;  and  the  act  of  June  33d, 
1836,  ch.  130,  relative  to  the  admiasion  of  Arkansas  into  the  Union,  all 
provided  for  the  appropriation  of  lands  in  each  township  for  Ihe  oae  of  pub- 
lic schools.  The  elevnled  policy  of  the  federal  goTemnienl,  (and  which 
apldied  eqoaliy  to  public  roads  and  highways,)  as  one  of  cm  Araerican 
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tenance  of  public  schools  an  article  in  their  consitutioas.* 
la  New-England  it  has  been  a  steady  and  goveming 
principle,  from  the  very  foundation  of  the  colonies,  that 
it  was  the  right  and  duty  of  government  to  provide,  by 
means  of  fair  and  just  taxation,  for  the  instruction  of  all 
the  youth  in  the  elements  of  learning,  morals,  and  reli- 
gion. Each  town  and  parish  was  obliged,  by  law,  to 
maintain  an  English  school  a  considerable  portion  of  the 
year,  and  the  school  was  under  the  superintendence  of 
the  public  authority,  and  the  poorest  children  in  the  coun- 
try had  access  to  these  schools.i>  Select  men  in'each 
town  were  to  see,  that  in  every  family,  children  and  ap- 


D  (Mr.  CiahiDg)  hu  juiUjr  otserred,  ma  ■•  a  noble  and  bMOtihl 
idaa  of  imvidiag  wJM  iuititDtioni  Ha  tfaa  anbotn  mitUcniB  of  Ihe  Wnt ;  of 
anticipating-  their  good  by  a  aoit  of  parental  proTidenee  ;  and  of  ancNsiating 
togetber  the  focial  and  the  territorial  deTelopmenl  of  the  people,  b;  incor- 
porating theae  provinoni,  wilh  the  land  litlee  derifcd  from  the  public 
domun,  and  making  ■nhool  reaervationi  and  road  reeerrationi  ewential 
part*  of  that  poLicy." 

>  The  ilatee  of  Maine,  Maaachmetta,  Vermont,  Canoecticnl,  New-Yorii, 
Pennaylvania,  Indiana,  Miehigan,  TenueBea,  Arkanaae  nod  Alabama. 

b  Common  achooli  fiir  each  town  urere  inatitoted  in  M^aaacbuaetti  in  the 
eariy  KtUentent  of  the  colony,  and  the  {reneral  inatmction  of  children  nai 
made  a  pnblie  charge  and  dnty.  The  colony,  ai  the  United  BlatM  hive 
■iace  done,  incaiparatad  poMie  inBtmction  and  Impiorement  with  her  land 
title) ;  and  in  angning  townibipi  to  eetlleia,  it  WM  the  piacUoe  to  i  um-itl 
one  lot  for  ichooli  and  another  for  parochial  uaea.  The  firat  Ic^al  provieion 
tor  enforcing  thia  doty,  and  mutaining  the  eyatem  of  oommon  echaola,  waa 
in  IG47  i  and  Maawcbuaetla  haa  the  honour  of  taking  the  lead,  in  tlua 
country,  in  this  great  and  wiae  policy.  Wintkrep'M  Hiitory  d/  flm-Bitg- 
Innd,  vol.  ii.  p.  315.  Thia  compuleoij  ijntem  apoa  parenti  and  maatento 
teach  their  children  and  serranta  to  read,  and  to  give  them  lome  knowledge 
of  the  •crtptaiea,  and  of  the  capital  lawi,  and  lo  faring  them  up  in  aome  law- 
tnl  employnient,  waa  enforced  by  fine  in  Maamchnaetta  by  the  act  of  1649, 
andinthePIymoaliCalmyi^ie*,  1671.  Bri^i^Bm'aerfit  lB36,p.S70.  Tbo 
emnpuUarj  tyttem  of  anpporling  common  and  grammar  achoola  in  eaob 
town,  ii  iiMUined  to  Uiia  day  in  MaaaaohueeUa,  and  enforced  by  indictment. 
In  1818,  the  inhabitante  of  tbe  town  of  Dedham  were  indieted,  tried  and 
convioted  under  a  atatate  of  1789,  of  the  offence  of  negleeting  for  a  year 
to  keep  and  aupport  a  grammar  ukoat  to  initniot  childreB  In  the  Greek, 
LsUn,  and  EagUah  langnage^    16  Jfoa*.  Jtep.  141. 
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]«entices  were  taught  to  read,  and  taught  a  knowledge  of 
the  capital  laws,  and  were  catechised  weekly.  In  Mas- 
sachusetts, by  statute  in  1647,  each  town,  consisting  of 
fifty  householdeTs,  was  directed  to  maintain  a  school  to 
leach  their  childTen  to  lead  and  write,  and  every  town  of 
one  hundred  families  was  to  maintain  a  grammar  school 
to  fit  youth  for  the  college.*  The  common  schools  in 
Massachusetts  have  been  kept  up  to  this  day,  by  direct 
tax  and  individual  subscription,  and  no  where,  in  a  pop- 
ulation of  equal  extent,  has  common  elementary  educa- 
tion been  more  universally  diffused.  In  ibe  early  history 
of  Cotmecticut  we  meet  with  similar  provident  provis- 
ions for  the  maintenance  of  public  schools.  In  the  colo- 
ny of  New-Haven,  in  1656,  and  in  the  colony  of  Con- 
necticut, in  the  years  1650,  1672, 1677, 1690,  and  1700, 
laws  were  enacted  for  the  estabhshment  and  maintenance 
of  common  schools ;  and  in  that  last  year,  their  common 
schools  were  placed  upon  a  permanent  foundation.'' 


>  Sm  Statuter  of  MtUKuhutetU,  puUinhed  b  1675.  The  PlymoDtb 
ColoDy  Laws,  coDfined  the  uecessily  of  the  Latui  ■chool,  to  the  countj- 
lowiu.    See  Plymouth  Colony  Law;  edit.  IB3G,  p.  300. 

b  TrttmbulVt  HUtory  of  Cotnuetieut,  toI.  i.  p.  303.  JV.  A.  Bevim,  N. 
8.  vol.  Til  p.  380,  361.  Pitkin't  Hillary  «/  iKt  VniUd  Statti,  vol.  I  p. 
151.  Recitid  Statute*  of  Cimneetieiit,  ISSl,  p.  337,  Dota.  One  of  the 
uriy  itklatea  of  Connecticat,  in  1650,  cciiit«med  io  the  rcTtted  code  of 
ITOS,  p.  16,  decl&red,  that "  the  ednotion  of  ehildreo  wu  of  lingular  be- 
hoof aud  ben^t  to  an;  people,"  and  U  was  mode  a  dnty  ia  the  select  men, 
and  grand-JDrymen  of  the  several  towns,  la  tee  and  enfoico  the  law  that 
•  all  children  and  apprentices  weie  tangfat  to  read  the  En^ish  ton^e,  with 
a  knowledge  of  the  capital  laws.  They  were  alM  in  each  town  of  100 
families  Id  naintain  a  grammar  school  to  instruct  youths  for  the  university. 
By  the  law  of  1677,  each  connty  town  was  bound  to  keep  and  maintaia  a 
Latin  School.  These  statnlcs  were  piewrred  in  Ibrca  throogh  the  subse- 
qnent  history  of  that  colony,  and  by  capili^  laai  was  meant  the  criminal 
code,  BO  far  as  related  to  crimes  pimiibable  with  death.  Ever;  town  of  70 
hoaseholderB  was  to  be  constantly  provided  with  a  sufficient  schoolmaster 
to  teach  children  to  read  and  write ;  sud  ■chooImBSten  were  toaintaiaed  by 
apnUIctai.  StattitiLaa>aflCotiruetUut,nBi,p.S15.  The  digest  of  the 
system  of  sobool  soeieliea  and  common  schools  in  IB31  declared,  that  all 
■Brents  and  those  who  have  the  care  of  efaildien,  weraboimdtobri«f  tiMM 
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The  Slate  of  Connecticut  has  a  very  large  school  fund, 
which  waa  first  created  in  1795,  and  which  has  been 
economically  and  judiciously  managed,  and  appropriated 
essentially  to  the  support  of  common  schools ;  and  ordi- 
nary education  is  so  far  enforced  in  that  state,  that  if  pa- 
tents will  not  teach  their  children  the  elements  of  know- 
ledge, by  causing  them  to  read  the  English  tongue  well, 
and  to  know  the  laws  against  capital  offences,  the  select 
men  of  the  town  are  enjoined  to  take  the  children  from 
such  parents,  and  bind  them  out  to  proper  masters,  to  be 
taught  some  useful  employment,  and  to  read  and  write, 
and  the  rules  of  arithmetic  necessary  to  transact  ordinary 


up  ta  tome  hoDut  ind  lawfiil  calling  or  employmant,  and  lo  havB  them 
taagtit  to  read  and  write,  aod  cypber  if  br  u  Ihs  fint  fonr  nii»  of  uilh- 
metic.  RevUed  Statutet  of  Cennectieut,  1891,  p.  107,  396.  Pauiuylvs- 
nia  went  Turther  than  the  New-England  coloniea  ai  lo  teaching  the  lawi, 
for  one  at  iti  eulieat  provincial  acta  dsclored,  that  Iba  lawaof  theprorinM 
"shoald  be  one  of  the  booka  taught  m  the  achoolf  of  the  proTince."  Such 
a  proTiiioD,  howevei,  could  only  be  practicable  in  an  early  atate  of  aociety, 
when  the  statnte  laws  were  few  and  ainiple.  It  would  be  idle  and  nbmud 
to  islioduceai  text  hooka  into  our  common  •chooli,  if  not  into  our  aoademiw, 
the  bulky  and  complicaled  itatnle  codes. 

'  During  the  twenty-wven  yean  that  Chief  Jaatica  Reeve  was  in  ex- 
tensiTe  practice  in  Connecticut  aa  a  Eawyer,  be  inrornu  ua,  he  never  met 
with  but  one  penon  in  that  state  who  could  not  write.  The  ConnecUcut 
•ehool  food  Isby  thrcoDStitntion  of  thatalale  declared  to  be  inTioIate  and 
parpelnnl.  In  1831  it  amounted  to  91,909,057,  yielding  a  yearly  income  of 
978,074.  The  whole  number  of  acbolan  wai  85,000  ;  and  aa  the  entire  popn- 
jaUon  woaehort  of  300,000  souls,  this  public  charitable  fundfor  the  luppetl , 
of  the  coannonichooli,  when  considered  In  the  ratio  of  the  populatiou,  wai 
in  point  of  eiteat,  without  a  parallel.  But «  good  judge  and  lealooa  writw 
OS  this  labject,  Mr.  J.  Omille  Taylor,  anther  of  the  Tsluabla  treatise  an- 
tiUed,  "  The  District  School,"  is  of  opinion,  tbst  the  Connecticut  school 
fond  ha>  operated  injuriouely,  by  reason  of  its  vary  magnitude.  Itdoeatoo 
much  for  the  people,  or  it  does  not  do  enough.  It  damp*  aU  individual 
•fibrt  for  the  commoa  sehoda,  and  the  estaUiabmant  cannot  do  without 
individual  eflbrt  It  defraya  the  expeoBO  of  the  district  schools  for  six 
months  in  the  year,  and  then  for  the  raudue  of  the  year  the  common 
schools  are  Badly  ne^ecled.and  the  school- bouses  closed.  SeahisPrr/us 
to  the  American  edition  of  M.  Cswta'*  rtpert  •>  fublie  Jaffnultsu  (a 
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Massachusetts  had  not  until  recently  any  permanent 
school  fund,  yet  Uberal  donations  were  made  for  the  sup- 


Pmnia.  Every  pTOriMon  of  the  kind  matt  nndonbledly  be  painiciom,  if 
it  extinpuilKii  Blimoliu,  and  learci  Ihe  iiih&bitanU  eonlsalad  with  tbe 
pToriuon,  and  carel««  ftnd  indiSarent  to  all  rattber  cxertioD. 

Wa  learn  from  the  report  of  Seth  P.  Been,  Esq.,  the  commiMioner  of  the 
Connecticat  ■ehool  fund,  made  to  the  legi^Bture  in  Msj,  1839,  thnt  the 
eapitftl  of  the  etale  icbool  fand  unonnted  in  April,  I83B,  to  f  3,028,531 ; 
and  the  nmnber  of  ehildten  between  4  and  IG  yean  of  age,  returned  to  the 
comptroller  in  1838,  from  911  Mhool  aooieliei,  waa  83,977  ;  and  the  din- 
denda  from  the  school  ftind,  tor  tbe  year  endiiiK  in  March,  1839,  waa 
(104,906,  being  gl  35  to  each  child.  In  addition  to  thia  annoal  diatribo- 
tien,  tben  nere  society  and  local  achod  fkmda — town  depoeite  fond — school 
society  tai — district  tax — and  the  tax  on  parenti  of  children  atlending 
school.  Theaa  subordinate  fbndi  are  staled  by  other  aulbority  to  amnont 
to  another  million  of  dollars,  and  of  vbich  the  town  depoaite  fand  has  a 
capital  oT  (764,BT0.  Bnl  tbe  ayatem  of  common  achooli,  lo  beaDlifnl  in 
theory,  waa  in  no  eorreepondent  degree  efficient  in  practice.  The  report 
of  the  Board  of  Cimnitiumtrt  of  Conunan  Schoelt,  inatituted  in  183S| 
and  made  to  the  legislature  of  Connecltcnt  in  May,  1839,  was  accompa- 
nied by  tbe  report  to  that  board  of  Htnry  Barnard,  Sd  aecretary  to  the 
board,  containing  a  laborions  and  thorongfa  examination  of  the  condition 
of  tbe  common  schools  in  erery  pari  of  the  state.  It  ii  a  bold  and  start- 
ling docnment  fonndad  on  tbe  moat  paiaa-taking  and  oritieal  inquiry,  and 
eoDtams  a  minute,  aocntBlej  comprebeaiive  and  in 
lbs  practical  condition  and  operation    of  the  comir 


In  painting  ont  tbe  defeoU  in  tbe  orgoniiation  and  admiaietralton  of  the 
Mhoal  ayatem,  hia  object  waa  to  have  them  met  and  removed,  and  lo  ea- 
taUish  a  higher  and  more  rigorona  standard  in  the  edncalion,  and 
examination  of  teachera.  He  ataled  that  the  acbeol  ayatam  had  fal- 
len into  feetde  and  irregular  action,  and  a  wide-spread  apathy  prevailed 
in  regard  to  tbe  condition,  and  prospects  of  common  school) ;  that  the  re* 
liance  on  the  pnblic  fundi  had  led  to  the  almoit  entire  abandoimient  of 
property  taxation  ;  that  private  Khaoli;  inpported  by  men  of  properly,  bad 
operated  moat  injuriously  to  tbe  public  ichoola,  by  reducing  iheir  nieaiM, 
drawing  away  Ihe  beat  teachers  and  the  best  patronage,  and  leading  to  the 
abondoninent  of  all  interest  in  them  by  some  of  tbe  moot  btelligent  fkmi- 
liee  ;  that  there  were  not  less  than  1(1,000  children  under  16  b  private 
acbools,  at  an  aggregate  expense  of  not  less  than  (200,000  for  tuition 
alone,  and  more  than  waa  paid  fbr  teachen'  wages  in  all  tbe  puUic  schools 
of  the  state.  This  alarming  fact  wasconclusive  evidence  ofthe  low  condi- 
tion of  lhecommonschoals,andteQdsd  to  degrade  them  into  tbe  character  of 
charity  achoola — that  Ihoae  parent!  who  abandon  tbe  patronage  af  eonnnon 
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port  of  grammar  schools,  ordained  by  law  in  ereiy  town 
of  the  stale  of  a  certain  size ;  and  common  schools  in 
each  town  were  supported  by  a  town  tax,  required  by 


■choob,  avoid  tberab^  all  the  exp«iua  of  ni^NHtiDg  tliem  boyond  IIm 
kvaili  of  tbe  pabltc  mooay — that  the  dwtributioo  of  the  •chod  fond  diri* 
dead!  had  not  been  m  a  way  to  eicite  local  ezeltian,  ■■  was  the  policy  in 
the  Mates  of  New -York,  Ohio  and  pBDuajrlrania — Ihat  then  were  SlI 
•chool  loeieliea,  and  1  TOO  school  dntricta  in  the  (tate,  and  yet,  in  10  of  the 
largeit  of  the  ichool  tocietiee,  not  above  19  penona  attended  the  election 
of  acliaal  officen,  thoug'h  Iheae  aocietiei  Lncladcd  10,000  electors,  who  vo- 
ted at  Iheatate  elecLion — ihat  then  wo*  a  non-attendance  of  the  pn^Mi  chil- 
dren of  the  common  schools,  to  17,000,  and  it  wM  a  Incbtfol  fitct,  showinf 
the  want  of  general  interest  m  those  inctitntions-'that  in  the  cities  and  pop- 
dIous  districts,  school  money  was  drawn  on  neariy  twice  the  nnmber  of 
children  who  attended  the  pabltcsebools — that  mors  than  one-eighth  of  all 
thn  children  are  aeat  to  private  schools,  and  one-siith  of  all  the  cbildMa 
■IB  in  DO  Khool,  pablic  or  private — that  the  school  disthcta  were  injurions- 
ly  multiplied,  and  lobool -houses  generally  badly  bnilt,  badly  arranged,  and 
badly  located  ; — that  the  great  derecta  of  the  syitem,  and  the  inadequate 
compensation  to  teschen,  and  tbeir  short  time  of  employinent  in  the  year, 
and  the  Ibtbidding  and  dlncooraging  circumstances  (gainst  the  euliauce  of 
competent  teachers  into  common  schools,  and  the  great  iodacaments  lo 
enter  private  schools  and  academies,  especially  to  female  teachers,  have 
contributed  to  this  dsgndaticD  of  common  aehoola — he  proposed  that  ooe- 
balf  of  the  dividends  of  the  school  fond  abonld  be  pn^ortioued  to  the 
amount  of  money  raised  by  the  school  sodetiea,  or  to  the  number  of  chil- 
dren, and  their  actual  attendance  for  any  given  period — hefonberpropoaed 
that  the  eipeose  of  the  achods  should  be  made  to  fall,  not  exclusively  npon 
those  who  tend  their  children,  hut  npon  the  property  of  the  school  sodsty, 
or  town } — he  stated  that  the  great  instrumentality  to  the  proqtciity  of  the 
common  school  ayslem,  waagcod  Uaektn,  and  that  they  could  be  procured 
only  hy  education  for  the  very  employment,  and  by  higher  wages— he  urged 
(hat  a  seminary  for  teaehen,  aspeoiaUy  fiw  female*,  with  a  model  school 
annexed,  ought  to  be  endowed  hy  ttie  stale  and  private  contribntion,  and 
be  prsseed,  in  an  animated  manner,  tba  necessity  of  the  estahUshment  of 
normal  schools  for  the  education  of  teachers,  male  and  female,  qualified 
to  oonduQt  the  schools,  and  hs  held  out  the  example  of  tfae  aflarls,  not  only 
in  Pnsna,  Anitria,  Bavaria,  HoUaud,  France  and  Scotland,  but  of  New* 
ToA,  Mavachosetts,  Ohio  and  Pennsylvania,  as  well  worthy  of  imitation. 
The  above  report  vas  so  impreaaivs,  that  it  led,  in  1339,  to  further  legis- 
lative provisions  "conceniing  scboola,"  and  in  tfae  annual  rqwrta  of  the 
commissionen  of  common  schools,  and  of  the  secretary  of  the  board,  in 
May,  1640,  it  appears  that  the  apirit  of  im^vement  in  the  ayatam  of  oom- 
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law  to  be  raised.  In  1834  provisioD  was  made  by  law 
for  a  pennaneQt  school  fund,  to  be  limited  to  a  million  of 
dollars.'     Further  efforts  were  made  by  law  in  Massa- 


mon  (chooli,  and  attentioD  to  ihair  lappoit,  b&ve  been  Maaibly  Bietted. 
Tbia  ia  eDCOunging  infonnation  ;  we  eannot  is];  antirely  on  tbs  efficacy 
of  eompalnTy  UgulBtioo,  reipsclmg  (he  edneatian  of  children,  though  the 
ndiuitiir;  ■yateiD,  if  left  to  itndf,  will  nal  he  lafficieDt,  and  will  abeolntel; 
fail.  Common  icboal  eBtabliahmenta  and  aducatian,  oughl  to  reat  in  patt 
upon  local  wesemenl,  and  to  be  auBlained  and  enforced  hj  liw,  according 
to  the  New-England  policj.  That  which  coeta  nothing,  ii  lightly  eateemed, 
and  people,  tenerally,  will  not  take  or  feel  macfa  interert  in  the  welfare  of 
eontmon  acboolB,  ualea  they  an  taxed  Ibi  theit  eopport  The  eaaantial 
means  of  auceea,  are  the  zealoni  co-opetalion  of  patent*,  with  good  teachen, 
welt  educated  for  the  purpoaa,  and  with  good  booke.  The  object  of  popnlar 
education  should  be  to  improve,  not  only  the  intelleetnal,  bnt  the  moral 
«ondilion  nf  children,  for  knowledge  withont  practical  moralitr,  leadi  to 
'evil.  The  teachings  an  thia  latter  anbiect,  ihould  reat  for  their  baaia  an  the 
BiUe,  ai  eontainiag  the  only  eoUd  foondation  of  religioDa  belief.  Sinee  the  laat 
edition  of  tbeae  CaminentarieB,  1  have  examined  the  Conmetieut  Comvam 
ScheoiJoamalifahlithtdvndtrthi  dirtctim  af  the  hoard  of  ctnuminioTUTi 
nf  contnum  KhooU,  at  Hartford,  betneen  1839  and  1B43,  in  4  volnmaa ; 
and  alao,  tbe  third  and  fourth  annual  Ttparti  of  tht  board  of  cetttmiuionert 
af  eamtnon  ichooU  in  Comitctiatt!  and  ain  the  aereral  nporta  of  HMrjr 
Bamari,  Biq.,  aMnitary  of  the  board,  the  taoat  able,  (acJeal,  and  beat 
infoinied  officer  that  could,  perhapa,  be  engaged  in  the  service  ;  and  tbe 
pamphlets  from  the  sanie  soarce,  on  tclioBl-hoate  architectuTt,  and  an  legal 
pToxition  rttpeeting  tie  edneatian  and  rmploymeni  of  children  in  facta, 
tier,  ^.  They  contain  a  digest  of  the  fnlleot  and  moat  Taluabla  informa- 
tion tb^  is  readily  to  be  obtained  on  the  snbject  of  common  schools,  both 
in  Europe  and  the  United  Stale*.  It  woidd  be  nnsuitable,  in  a  work  of 
Ibis  kind,  to  go  further  into  the  eubject  than  I  have  already,  or  undertake 
•ny  detail  of  that  man  of  iaformatioa  ;  and  I  can  only  refer  to  those  docu- 
roenli,  with  the  higheat  opinion  of  their  merila  and  value. 

>  The  MaSBachoaelta  lawa  eoncemin)[  common  •chools,  wen  re-dig«*ted 
in  18S6.  and  incorpotatBd  of  the  Rerieed  iStatntea  in  1B35.  In  1836,  there 
were  in  MasHtchnaetta,  9,517  acbool  diatricta,  and  4,970  male  and  female 
teachers ;  and  14S,S39  children  between  four  and  sixteen  yeaia  of  age 
attended  in  that  year.  The  commm  ■chools  were  snppotted  by  a  tax 
levied  by  the  towoa  and  cities  reapectively,  amounting  to  8391,093,  and 
by  valunlory  CDDtribatiDna  to  847,593.  Tbe  lowoa  had  alao,  alt  of  them, 
their  ahare  of  tbe  890,000  interest  of  the  «Ia(<  tchoolfimd.  And  in  addi- 
tion (D  all  thia,  the  amount  of  tuition  in  frivait  achoola  and  academies  was 
eBtinu(«d  for  that  year  at  $396,643,  and  the  nninber  at  ■dioltn  attending 
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chusetts,  in  1837  and  1838,  to  elevate  the  standard  of 
common  school  education,  by  the  establishment  of  a 
board  of  education,  and  the  gradual  formation  of 
district  sn.hool  libraries.*  In  1842,  pecuniary  provision 
was  made  in  Massachusetts  by  law,  for  three  years,  for 
the  support  of  normal  Schools,  under  the  direction  of  the 
board  of  education,  and  also  an  appropriation  was  made 
from  the  school  fund,  to  be  expended  in  books  for  the 
school  district  libraries.  Common  schools  are  estabUsh- 
ed  throughout  all  the  New-England  states,  and  they  are 
supported  by  a  town  tax,  together  with  some  auxiliary 
legislative  provisions  and  permanent  funds.  Itiscompu- 
ted  that  in  the  six  New-England  states,  there  are  not  less 
than  half  a  million  of  children  who  receive  elementary 
instruction  yearly  in  the  common  schools. 

The  legislature  of  New-Jersey,  by  statutes  in  1816, 
1817, 1818, 1819,  1821,  and  1828,  made  provision  for  the 
establishment  and  gradual  increase  of  a  fund  for  the  sup- 
port of  free  schools ;  and  in  1838,  they  organized  and  re- 
duced to  practice  the  system  of  common  schools.  The 
trustees  of  the  school  fund,  (and  which,  in  1835,  amount- 
ed to  $344,000,)  were  directed  to  appropriate  annually 
out  of  the  income  of  that  fund,  $30,000  for  the  support 
of  public  schools,  and  the  same  was  to  be  apportioned 
among  the  counties  and  towns  in  a  ratio  to  their  tax  list. 
The  school  committee  in  each  town  were  to  divide  the 
same  into  school  districts,  and  trustees  for  the  several 
districts  were  to  be  chosen  to  carry  the  law  into  effect. 
The  money  for  each  school  district  was  to  be  apportioned 
in  the  ratio  of  the  number  of  children  between  five  and 
sixteen  years  of  age,  and  the  moneys  might  be  appropri- 


tboraUtler  institutioiuwu  rated  at  aB,753.    Bigtiovi'i  AbitractforlWi. 
la  1839  the  Muuchiuelt*  Bcbool  fand  Bmaanted  to  S43T,S93. 

'  TLieiueanitjr  of  baltaradncBled  tflBcben,andofftmaretharoDfhinDRtI 
edacHtion.  uid  of  >  deeper  intereat  being  taken  in  the  (uccmb  of  common 
achoola,  wae  doquently  enforced  in  the  Nurth  Avuricaa  Rmiea  Ibr  Octo- 
ber 1838,  ut.  1. 
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ated  for  building,  renting,  and  repairing  school  rooms, 
purchasing  fuel,  furniture,  and  books,  and  paying  teach- 
ets.  Each  town  was  authorized  at  its  annual  town  mee- 
ting to  raise,  by  tax,  such  further  sum,  not  exceeding 
twice  the  amount  received  from  the  school  fund,  as  might 
be  deemed  proper  for  the  support  of  public  schools.* 

This  is  a  feeble  system,  inasmuch  as  it  leaves  the  an- 
nuity to  be  appropriated  to  buildings,  fuel,  &c.,  which 
the  school  districts  or  town  should  supply  out  of  their 
own  resources,  and  by  which  the  compensatioa  to  com- 
petent teachers  must  greatly  suffer;  and  it  makes  no 
provision  for  the  education  of  teachers,  and  creates  no 
compulsory  duty  upon  the  towns  to  raise,  by  taxation, 
monies  in  aid  of  the  school  fond,  but  leaves  (he  schools 
to  rest  upon  this  provision.  The  colony  law  of  East 
New-Jersey,  in  1693,  was  at  least  as  efficient,  when  it 
authorized  each  town  to  establish  and  levy  a  rate  for  the 
maintenance  of  a  schoolmaster.  These  defects  in  the 
New-Jersey  system  are  noticed  and  urged  in  the  annual 
report  of  the  trustees  for  1839.  But  by  the  constitution 
of  New- Jersey  in  1844,  the  funds  for  the  support  of  free 
schools,  and  all  monies  received  therefor,  shall  be  a  per- 
petual .fund,  and  the  legislature  is  forbidden  to  divert  it 
under  any  pretence. 

The  first  eminent  lawgiver  of  Pennaplvania  took  care 
to  incorporate,  with  the  frame  of  government  prepared 
for  that  province  in  1682,  the  important  truth,  that  "men 
of  wisdom  and  virtue,  were  requisite  to  preserve  a  good 
constitution,  and  that  tliese  qualities  did  not  descend  with 
worldly  inheritance,  but  were  to  be  carefully  propagated 
by  a  virtuous  education  of  youth."  A  law  was  passed  a 
very  few  years  after  the  colonists,  under  William  Penn, 
first  landed  upon  the  soil,  declaring  that  "  instruction  in 
good  and  commendable  learning  is  to  be  preferred  before 
wealth."     And   the  law  enjoined  it  as  a  duty  upon  the 


>  Elma't  Digut,  497->J03; 
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several  county  courts,  to  see  that  all  the  children  in 
the  province,  were  instructed  in  reading  and  writing, 
so  that  they  might  be  able,  at  least,  to  read  the  scrip- 
tures,  and  it  imposed  a  penalty  of  £6  upon  every  parent, 
guardian,  or  overseer,  of  sufficient  estate  and  ability,  for 
every  child  not  thuseducated.  This  compulsory  provision 
was  afterwards  departed  from,  but  how  it  happened  we 
cannot  now  ascertain.*  The  present  constitution  of  Penn- 
sylvania, enjoins  it  upon  the  legislature  as  a  duty,  to  pro- 
vide by  law  for  the  establishment  of  schools  throughout 
the  state,  and  in  such  manner,  that  the  poor  may  be 
taught  gratis.  In  1831,  the  legislature  established  a 
school  fund  with  the  means  of  its  progressive  enlarge- 
ment, and  the  interest,  when  amounting  to  8100,000  an- 
nually, was  to  be  applied  to  the  support  of  common 
schools.  In  L838  there  were  about  230,000  children  in 
the  common  schools,  which  were  kept  open  about  seven 
months  in  the  year.  The  state  appropriation  for  schools 
in  1839,  was  ^50,000,  and  a  like  sum  was  to  be 
raised  by  taxes,  in  840  school  districts,'* 

The  state  of  Ohio,  in  1825,  commenced  the  establish- 
ment of  a  system  of  free  schools,  and  lands  to  the  estima- 
ted amount  of  half  a  million  of  acres  had  been  previous- 
ly set  apart  for  that  purpose.^  In  1839,  the  Ohio  school 
fund  amounted  to  $1,424,175.  In  Maryland  a  law  in 
favour  of  primary  schools  was  passed  in  1K25,  and  the 
fund  provided  for  that  purpose  amounted,  in  1831,  to 
$142,663.      In   1796,   the  legislature  of  Virginia  made 


>  WharUa't  Diaeamns  hifart  tlU  JUmmni  »f  tkt  U»lv»rmlf  «/  Peamyl' 
vania,  1836. 

t  Sm  Id  Puriim'a  Digeat,  aS9— 300,  Ihs  variaiu  atstute  pnvinoiia  in 
PeDDiflvaiiiB  for  the  gsocnl  Bjilsm  of  comiaoD  achoob,  nnd  for  the  com- 
moD  school  fand,  and  for  the  educstion  of  the  poor. 

°  Slalvtt  Lame  of  Ohio,  1829,  1B3B.  Profcnor  Stows  was  em^ojed 
by  the  legislature  of  Ohio  to  viHt  Europe,  and  Diamine  its  edaoatiansl  in- 
■titntions, sod  hii  report,  in  IH39,  of  the  renilti  of  hia  misaioDlo  Eagland 
Scotland,  France,  FmMia,  and  aeveral  atatea  of  Grermanj,  is  Tcr;  inatruo- 
tlve  and  excellent  on  the  enbject  of  common  and  normat  ichoolt. 
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provision  for  the  eatabUshmeat  and  support  of  elementary 
schools  for  all  children,  rich  and  poor,  and  a  similar  plan 
was  adopted  by  the  legislature  in  1816,  and  the  system 
was  enlarged  in  1830,  but  it  was  not  a  compulsory  sys- 
tem, though  it  was  said  by  a  competent  judge  to  be,  in 
1836,  in  a  course  of  experiment  that  promised  success.' 
In  South  Carolina  there  were,  in  1829,  513  free  schools, 
and  $37,000  appropriated  to  them.''  In  the  states  of  In- 
diana, Illinois,  Missouri,  Kentucky,  Tennessee,  Mis- 
sissippi, Louisiana,  Georgia,  and  Alabama,  there 
ate  funds  either  provided,  or  iu  preparation,  for  *197 
common  schools,  and  for  the  organization  and  gov- 
ernment of  them  in  every  local  district.  In  Georgia,  by 
statute  in  1821,  half  a  million  of  dollars  were  appropriated 
as  a  school  fund,  one  half  for  the  support  of  free  schools, 
and  the  other  half  to  endow  county  academies.  In  1836, 
one-third  of  the  surplus  fund  derived  from  the  United 
States,  was  added  to  the  school  fund,  and  a  committee 
was  appointed  by  the  legislature  to  digest  and  report  a 
plan  of  common  school  education,  adapted  to  the  people 
of  the  state.  ITie  former  system  had  been  extremely 
imperfect  and  miserably  executed."  In  Kentucky,  the 
system  was  understood  to  be  prosperous,  and  in  1830, 
there  were  upwards  of  30,000  children  taught  iu  the  com- 
mon schools,  and  in  1839,  the  annual  income  of  the  school 
fund  was  $50,000.  The  constitution  of  Tennessee,  in 
1835,  declared  that  the  common  school  fund,  and  all  pro- 
perty appropriated  for  that  object,  should  be  a  perpetual 
fond,  never  to  be  diverted  to  any  other  use  than  the  sup- 


•  Dr.  Ttttirr,  in  lui  Ufe  of  J«4bnon,  to),  i. 

b  AvufUan  Juritt,  No.  4,  p.  391.  393.  Jeffertan  Writingt,  Tot.  i.  39. 
Awuntan  Jaritt,  No.  11. 

•  Prinet't  Dig.  3d  edit  p.  19.  96, 97.  39.  For  tbe  Tuiom  lud  anocM- 
nre  itatnto,  making  prorinaa  and  Mtabliihiiig  faodt  ror  free  achools  and 
academiu  and  for  literaiy  and  chErilaUs  inililation*  in  Gcor^a,  lee  tb» 
Codificatiim  ef  the  Siatvte  Law  ef  Ottirgia,  &y  W.  A.  Hotchtiu,  1B4S. 
tit.  3.  cb.  6. 7. 
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port  and  encouiagement  of  common  schools.  A  succes- 
sion of  statutes  have  created,  enlai^ed,  and  nourished 
the  common  school  fund  in  that  slate.'  So  the  constitu- 
tion of  Michigan  of  1835,  enforced  the  duty  which  had 
been  partly  anticipated  by  the  statute  of  April  18,  1833, 
providing  for  the  laying  out  school  districts  in  each  town, 
and  the  assessment  of  taxes  for  the  erection  of  school- 
houses.  But  the  act  was  no  further  compulsory,  and 
yet  we  may  look  for  effectual  support  and  success  to  the 
cause  of  popular  education  in  that  state ;  for  the  univer- 
sity of  Michigan  is  said,  by  the  learned  and  elegant  his- 
torian of  that  state,''  to  be  founded  on  a  wider  scale,  and 
with  a  more  liberal  endowment,  than  any  other  on  this 
side  of  the  Atlantic. 

In   Indiana,  a  provisional   act,   relative   to   schools 

in  the  congressional  townships,  was  passed  in 
*198     1838,  and  *the  acts  of  1832  and  1835,  contained 

provisions  for  the  encouragement  of  common 
schools  and  county  seminaries."  The  capital  of  the 
school  fund  was  stated  to  be  in  1839,  two  millions  of  dol- 
lars. In  Mississippi,  by  a  series  of  statutes,  common 
schools  in  each  town  of  the  state  are  directed  [d  be  estab- 
lished by  the  trustees  of  school  lands,  reserved  in  each 
township,  and  the  trustees  are  chosen  by  the  resident 
heads  of  families  in  each  township. <! 

Prom  this  brief  and  imperfect  review  of  some  of  the 
most  important  state  institutions  on  the  subject,  it  would 
appear  that  the  establishment  of  permanent  school  funds, 
and  the  zealous  and  efficient  support  of  common  schools, 
was  an  increasing  and  favourite  policy  throughout  the 
United  States,  and  special  provision  for  the  education  of 


•StKtats  LawaofTaiiiienee,editlB36,p.  168— 173.  Sseio  theoBHof 
the  GoTsmor  &c.  t.  McEiren,  5  Hurapkrtifi  TVnn.  JI.341,the  le^latin 
sSbrt  to  giTS  Mcorilj  to  the  common  (chool  food. 

k  Hittory  of  Michigan  by  Januu  H.  LamluiH,  1839,  p.  947. 

'  Reviled  Stalntet  ef  Indiana,  1B38,  p.  509,  546,  547,  55S. 

*  Laat  e/  MiMtutippi,  edit.  1B39,  hy  Aldea  &.  VsDhoMMt,  p.  376—381. 
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common  teachers  was  a  matter  of  general  interest  and 
attention.^ 


■  An  ex(Mlt«nt  lammuy  of  the  public  piUTiaioD  made  for  the  mpport  of 
oraomon  BchoolA  in  the  Unitnd  SlatM,  and  one  Aill  in  detaila  of  the  eiut- 
ing  iTiteDi  in  each  atalo,  a>  it  axkted  in  1S34,  ii  to  be  foand,  where  we 
ahonld  not  nalnrvlly  have  expected  to  find  it — in  the  ftppeodix  to 
Mr,  Crawfoid'a  Tteportnn  tht  Pmitentiaritt  oftkt  United  Slain,  pnbliih- 
ed  in  London,  b;  order  of  (oremiDonli  darinf  the  year  1835.  Hia  reflec- 
tions npon  the  valoe  and  defecta  of  the  fyatam  in  each  atala,  are  free  and 
JQdicioni.  A  bill  for  the  pneral  edacation  of  the  poor,  by  the  establiah- 
ment  of  eoniEnoD  achoola,  wai  introdoced  into  the  Britiah  parliament,  in 
1630,  by  Mr.  firoDghani,  and  it  appeared,  from  the  eilimate  made  in  the 
bonoe  of  eommona,  that  ■  larg^a  proportion  of  the  ebildren  oT  Englaod,  re- 
quiring oommon  edacation,  were  withont  ita  beuefili.  The  bill  wa*  not 
«cted  upon,  Ihuagh  aupported  with  hia  coitDinary  zeal  anil  ability  by  that 
dirtin|t)idied  atateaman.  {Annual  Register,  for  \S20,  part  I,  p.  49— S6.) 
In  J8S9,  it  waa  aatimated  tbat  there  waa  not  teaa  than  a  million  and  a  half 
of  the  ehildrea  of  the  hnmbier  elaaaatin  England  receinng  inatrncttoa  froni 
Um  endowed  and  the  nnendowed  ichoola,  and  the  Bnndaj  achooli.  In 
1633,  the  boaineaa  of  popular  edneatioa  wM  talien  up  in  the  Britiah  parlia- 
ment, and  £30,000  voted  in  aid  of  it  for  the  erection  ofachool-bouBee ; 
and  no  aid  was  to  be  affixded,  till  one  half  of  the  eelimsted  eipenu  woa 
raiHil  by  prirate  eantribation.  It  waa  fannd  that  pri* ale  libcralily  out- 
abipped  (hatof  pariiBmcnt,  and  96  new  ■l^haDl-honse■  ware  eroded  within 
•  year.  In  Hay,  1835, 1«nl  Brongham  preaaed  again  upon  parliament 
the  neceasily  of  farther  and  more  edeqaate  praviMou  for  comrDOn  nrliaola, 
and  he  eantideted  that  the  means  of  elementary  imtruclioa  were  greilly 
daficient-  He  mlrodoced  resolotioa*,  declaring  Ibat  ■emtnaiiea,  were  good 
■dioohnMten  might  be  trained,  ought  to  be  eatabliafaedi  and  iufant  achoola 
ooi^t  to  bo  eneouragBd  ;  yet  not  ao  a*  to  relax  the  efiorta  of  priTate  bene- 
ficenoe,  or  to  discourage  the  poorer  claaaea  of  the  people  ftom  cantriboling 
t*  the  eoata  of  educating  their  own  children.  In  IB3T,  Lord  Brougham  in- 
tmdnced  into  the  homo  oriorda  hia  adncstioa  tNlt,  proTidiag  for  an  education 
dapBrtment  of  the  etate,  hanng  the  gaoeral  aupeiintendenoe  of  edncaUon. 
England  waa,  at  that  time,  in  point  of  general  edneation,  far  behind  Gennany. 
Hie  introduction  and  proaperoua  estahliabment  of  common  echoola,  by  the 
oblistian  misaionarieB,  in  the  Sonlh  Sea  lalanda,  and  especially  in  the  Sand- 
wich Uanda,  within  (helastttowyaara,  iaa  fact  deeply  interesting.  Ther^d 
tnnaformation  of  the  natirea  of  thoae  ialand  from  being  aavuges  and  heath- 
en m  I&30,  to,  in  )630,  a  chriliiad  and  ehiiatian  people,  ia  very  remark- 
aUe,  and  refleeta  honotn',  not  only  on  the  mild  and  teachable  diapoailion  of 
the  nattrei,  bat  alao  ou  the  lUligence,  diaeretioii,  fidelity,  and  leal,  with 
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•The  laws  of  New- York,  on  this  subject,  require  a  more 
particular  consideration.  They  were  formerly  exceed- 
ingly deficieQt,  and  there  was  no  legal  provision  for  the 
establishment  of  town  schools  for  the  common  education 
of  children,  except  the  very  unimportant  authority  given 
to  the  overseers  of  the  poor,  and  two  justices,  to  bind  out 
poor  children  as  apprentices,  according  to  their  degree 
and  ability,  and  the  obligation  imposed  upon  their  mas- 
ters to  teach  them  to  read  and  write.  But  since  the  year 
1796,  a  more  liberal  and  enlightened  spirit  has  adorned 
its  domestic  annals,  and  from  that  era  we  date  the  com- 
mencement of  a  gre.at  and  spirited  effort  on  the  part  of 
government,  to  encourage  common  schools  throughoat 
the  state.  The  annual  sum  of  50,000  dollars  was  appro- 
priated for  five  years,  and  distributed  equally  among  the 
several  towns,  for  the  establishment  and  encouragement 
of  schools,  for  teaching  children  the  most  useful  and  ne- 
cessary branches  of  a  good  English  education.  A  sum 
equal  to  one  half  of  the  sum  granted  by  the  state  to  each 
town,  was  directed  to  be  raised  by  each  town  during  the 
same  period,  for  an  additional  aid  to  the  schools.'  In 
1806,  a  permanent  fund  for  the  support  of  common  schools 
was  first  provided,^  and  it  was  enlarged  by  subsequent 
slegislative  appropriations.     And  increasing  anxiety  for 

the  growth,  security,  and  application  of  the  fund, 
*20ti     and  a  deep  sense  of  its  Value  and  importance, 

were  constantly  felt  In  1811,  the  legislature^ 
took  measures  for  the  prepamtion  and  digest  of  a  system 
for  the  organization  and  establishment  of  common  schools, 
and  the  distribution  of  the  interest  of  the  school  fund.  lu 
1812,'  the  present  system  was  established,  under  die  di- 

wbich  the  miinoiiuisa  haxe  deToted  themnlvM,  to  fulfil  the  purpown  of 


>  Act  of  9th  April,  1T9S,  ch.  75,  eathled  •■  An  Act  for  the  Gocoarafa- 
nMDt  of  SchM^" 

0  Act  of  April  3d,  1805,  ch.  66.  , 

'  Act  of  March  13th,  1807,  ch.  33. 
*  Act  of  April  9tb,  1811,  ch.  246,  lee.  54. 
AetorJaael9thiai3,   eh.S4S. 
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rection  of  an  officer  known  as  the  superintendent  of  com- 
mon schools.  The  interest  of  the  school  fund  was  direc- 
ted to  be  annually  distributed  among  the  several  towns, 
in  a  ratio  to  their  population,  provided  the  towns  should 
raise  a  sum  equal  to  their  proportion,  by  a  tax  upon  them- 
selves. Each  town  was  directed  to  be  divided  into  school 
districts,  and  town  commissioners  and  school  inspectors 
were  directed  to  be  chosen,  and  the  children  who  had  ac- 
cess to  these  schools  were  to  be  between  the  ages  of  five 
and  fifteen  years. 

This  system  thus  established,  has  prospered  to  a  sur- 
prising degree.  In  1831,  the  fund  distributed  was 
480,000,  in  addition  to  a  like  sum,  which  was  raised  by 
taxation,  in  the  several  school  districts,  and  applied  in 
the  same  way,  and  the  secretary  of  state  was  declared  to 
be  ex  officio  superintendent  of  common  schools.  In  1823, 
there  were  7383  school  districts,  and  consequently  as 
many  common  schools ;  and  upwards  of  400,000  chil- 
dren, or  more  than  one  fourth  of  the  entire  population  of 
the  state,  were  instructed  in  these  common  schools.  The 
sum  of  *182,000,  and  upwards,  was  expended  in  that 
year,  from  the  permanent  school  fund,  and  the  moneys 
raised  by  town  taxes,  for  that  purpose,  in  the  support  of 
common  schools.  The  general  and  local  fund,  according 
to  the  report  of  the  superintendent  of  common  schools,  of 
the  8th  of  January,  1824,  amounted  to  $1,637,000;  and 
it  has  since  been  in  a  course  of  progressive  enlarge- 
ment. 

According  to  the  annual  report  of  the  superintendent 
of  common  schools,  made  iu  January,  1831,  there  were  in 
the  state  9,062  district  schools,  in  which  were  taught, 
during  the  year  1830,  499,429  children  between 
five  and  sixteen  years  "of  age ;  and  the  general  "201 
average  of  instruction  was  for  the  period  of  eight 
months.  The  sum  appropriated  among  the  common 
schools,  in  the  year  1830,  was  $239,713,  of  which  $100,000 
was  derived  from  the  state  treasury,  and  the  residue  was 
laised  from  taxes  upon  the  towns,  and  from  local  funds. 


DigizedtyGOOgle 


201  OF  THE  RIGHTS  OF  PERSONS.  [Part  IV- 

The  instruction  is  probably  very  scanty  in  many  of  the 
schools,  from  the  want  of  school  books  and  good  teachers ; 
but  the  elements  of  knowledge  are  taught,  and  the  foun- 
dations of  learning  are  laid.'    The  school  fund  is  solid 


•  On  the  lit  of  Janaaiy,  1S35,  there  were  10,133  Khool  dictiicti  in  lb« 
■tale,  SDd  541,401  ehildren,  between  the  agea  of  fije  and  nxteen.  were 
taught,  in  1834,  in  the  eammon  ecliooli.  The  anm  of  9733,059,  (with  the 
exception  of  a  fen  tbooHiiil  dallan  expended  jo  the  city  of  New-Yorit 
apon  ichool-houaes,)  w&a  paid,  iu  1634,  U>  teachen  for  their  wagei ;  a&d 
of  tiiBt  BOoi  $319,161  waa  distribated  to  the  uommon  ■cboola  from  public 
fanda,  and  the  residue  was  contributed  by  tlie  inhatiilanla.  The  auridaa 
refenue  of  the  literature  fund  la  directed  hy  law  lobe  diitribnled  by  the 
ngeota  of  (he  univenjly  amonfr  the  JDCorporated  academifB  onder  their 
caie,  (of  which  there  were,  in  1833,  67,  with  5,506  atudenta,)  for  the  edu- 
cation of  common  school  teachers.  It  was  computed  that  QSOOO  would  be 
■nauall;  applied  for  thai  object.  In  1845  the  capital  of  the  school  fund 
was  $3,646,453,  The  rercane  distiihuted  w»  $375,000  and  with  a  like 
sum  rused  by  taxation  amounted  to  (550,000.  The  number  of  orgmiied 
■chools  was  11,013.  Number  of  ebllciren  batwseo  the  age  of  5  and  16  waa 
690,914.  The  capital  of  lbs  lileraiore  fand  was,  in  1839,  (366,164,  yield- 
ing a  revenue  of  (48,109,  and  placed  at  Ihe  disposal  of  the  regenlsorthe  nni- 
TersIty,to  pay  tuton  in  the  academiea  and  for  iostractiug;  teachers  of  corn- 
It  is  computed  that  Ihe  state  employs  annually  10,000  common  ecbooi 
teachers;  and  the  Isgislatnre,  in  1835,  made  ptorisioa  to  facilitate  theadu- 
catioa  of  common  Bchoo!  teachen,  in  Ihe  eatahlishmenl  of  school  dHlriel 
libiBiies,  and  fuinishing  eich  school  with  the  report  of  the  regents  of  tfae 
unlvenity,  on  the  education  of  the  teachers.  Latet  of  Nra-York,  1835. 
oh.  34,  and  ch.  80 

In  1836  great  impravemenbi  were  made  by  New-York  in  the  enlarge- 
ment and  efficiency  of  the  ejatem  of  popular  education,  Tba  goremor  in 
his  annual  mttasage  to  the  legiilature,  recommended  the  subject  to  their 
consideration  in  a  forcible  and  enlighleaed  manner ;  and  the  report  of  a 
oommittee  of  Che  houee  of  assembly  contained  a  liberal  and  compreheoMTe 
plau  of  improvameat,  which  waa  carried  eisentialiy  into  eflect  by  the  act 
of  April  ITth,  1638,  ch.  337.  It  direcled  that  the  share  of  the  state  in  the 
surplus  revenue  of  the  Uoiled  States,  under  the  act  of  congress  of  June  33d 
1836,  should  he  wholly  applied  to  Die  purposes  of  education.  (110,000 
thereof  were  to  be  ananally  distributed  to  the  support  of  common  schools, 
but  upon  Ihe  condition  Ihat,  to  entille  the  general  sehoal  districts  to  their 
■ban  of  the  common  scbool  fund,  and  of  the  surplus  nind  coming  fhim  the 
United  States,  each  scbool  district  wsa  to  maintaia  a  school  taught  by  ■ 
qiulified  teacher  for  foni  mouths  in  each  year.     Tht  farther  snm  rf 
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and  durable ;  aad  it  is  placed  under  the  guaranty  of  the 


(55,000  wu  to  be  appropriated  by  the  trustee*  of  the  lotiool  dktrieti  S» 
three  jean  (and  which  woe  BDlarged  by  the  ■«  of  1839,  ch.  177,  to  fire 
jean}  for  the  purchase  of  a  diatiict  library,  and  after  that  time,  eithe 
for  alibrarf,  or  For  the  payment  of  teachers'  wa^s  in  the  discretion  of  the 
■chool  diatricla.  (5,000  nere  bIbd  approprisled  for  five  jeais,  and  until 
Mhenrisa  directed  by  law,  to  GeneTa  Collega  ;  and  the  like  sum  for  the 
like  period  to  the  Univsrsity  in  New-York,  for  the  payment  of  proressora 
and  teachers ;  and  S3,000  tor  the  like  period  and  purpose  to  Hamilton 
Ctdlege  ;  and  the  further  mm  of  82B,000  of  the  like  Burplus  to  the  litera- 
ture fund,  and  which,  with  the  $13,000  of  the  thsn  siiating  literature 
Itand,  iru  directed  to  be  annQally  distributed  fay  the  regents  among  the 
academies  and  incoTporated  achcwls  subject  to  their  vinitation  ;  but  the 
Istlsr  grant  was  upon  the  coadition  that  a  anitable  building  for  each  aca- 
demy was  erected  and  finished,  and  a  suitable  library  aud  pbiloaopliical 
apparatus  fumiihed  and  s  proper  preceptor  employed,  and  the  whole  to  be 
of  the  value  of  at  leul  (3,500;  and  it  was  further  prorided,  that  every 
academy  so  receiriog  a  lum  equal  to  (TOO  a  year,  abontd  maintam  a 
depBitlDflnt  for  the  instruction  of  common  school  teat^en.  The  renidue 
of  the  income  was  to  be  anunally  added  to  the  capital  of  the  common 
■chool  Fund  and  duly  iureeted.  In  1839  further  provision  was  made,  that 
whenever  the  supervisors  of  any  county  should  omit  in  any  year  to  raise 
by  lax  a  sum  equal  to  that  apponiooed  to  the  towns  of  the  county  under 
the  common  school  system,  bj  the  superinteudeut  of  common  schools,  the 
•chool  monies  appropriated  for  such  coonty  should  he  withheld,  or  so  much 
of  that  proportion  as  the  count;  should  not  raise.  The  superintendent  was 
to  appoint  visitors  for  the  comnion  schools  of  the  couutiea,  and  at  the  ra- 
qoesl  of  the  tmsteM  to  select  the  liiirary,  and  provision  Was  made  for  the 
nse  and  preOBrvation  of  the  books  of  school  district  libraries.  Act  of  April 
15th,  1839,  ch.  177,  and  May  3d,  1839,  ch.  330.  These  wisa  and  en- 
lightened provisions  do  great  honour  to  the  educational  policy  of  New- 
Toik.  A  plan  ol  local  supervisiou  through  the  agency  of  county  and 
town  superintendent  has  been  (bund  most  efficient  towarda  the  succeas  of 
the  common  aeboat  system.  In  1839  more  than  100,000  volumes  of  nse< 
fol  books  wero  disseminated  through  the  10,000  school  districts  in  New- 
York.  In  lbs  governor's  menage  to  the  legtstatura  of  New-York,  in 
January,  1843,  it  was  stated  that  the  productive  eapUal  of  the  common 
school  tiind  was  (3,036,635,  that  there  were  10,886  school  disLricts  and 
libraries,  with  an  aggregate  amount  of  630,000  volumes ;  and  that  the 
whole  capital  permanently  invested  for  the  sni^il  of  education,  including 
the  literary  and  common  school  fund,  the  endowments  of  colleges  and  the 
value  of  school  edifices,  was  ten  and  a  half  million  of  dollars.  Bat  facts 
are  not  qaite  in  accordance  with  the  splendid  vi^on  on  papar  of  the  New  - 
York  common  school  system.  In  the  report  of  Mr.  Young,  tho  secretai; 
TOL.  II.  19 


201  OF  THE  SIGHTS  OF  PERSONS.  [Put  tV. 

constitution,  whicb  declares,*  that  "the  proceeds  of  all 
lands  belonging  to  this  state,  except  such  parts  thereof 
as  may  be  reserved  or  appropriated  to  public  use,  which 
shall  thereafter  be  sold  or  disposed  of,  together  with  the 
fund  denominated  the  common  school  fund,  shall  be  and 
remain  a  perpetual  fund,  the  interest  of  which  shall  be 
inriolably  appropriated  and  applied  to  the  support  of  com- 
mon schools,  throughout  this  state." 

Such  provisions  for  the  universal  diffusion  of  commoa 
and  useful  instruction,  may  be  contemplated  with  pride, 
and  cheering  anticipations.     But  the  splendid  provisitm 


of  stata,  in  Janoary,  1S43,  (and  heii  tx  ^cio  mptriatendaal  oC  ccraiaoa 
■cbool*,)  he  is  of  opiaion  Ibut  Iha  Bchool  diilrictB  haie  bten  iiaodlestl; 
DtDltiplied  and  tiiTidfld—tliBt  mora  Ihan  one  half  of  the  children  rwdiug  in 
the  ichooi  diatricta  wen  irregnlar  and  unceitaia  altendanta — that  it  WM 
bad  policy  to  diatiibats  the  pioceeda  of  the  achooi  fund  ia  pioportjon  to  the 
Dumber  of  chitdien  rttiding  wlthiii  aaoh  dinlrict  limila,  inateadof  loakiaf 
the  diMribution  according  to  (he  lime  the  children  aie  in  actual  attendanoa 
— Ibnt  of  the  7,534  ichool  housea  undfr  Iha  ijateni,  only  4000  were  Id 
good  repair  aud  the  real  unfit  for  Die.  Tbe  Legiilalnre  of  New- York  by 
the  act  of  7  May,  1844,  ch.  3tl.e>tabliahed  a  norma]  achooi  in  the  coonty 
^  Albany,  ••  for  the  initruction  and  pnclioe  of  (eBChsrH  of  common  acbooti 
in  the  M:ience  of  education  and  in  the  art  of  teaching,"  and  ^lOiO^H)  were 
lo  be  annually  appropriated  for  that  pnrpon.  .\nd  in  the  IVeio-yori  JI*> 
vi$td  StaiuUf,  vd.  1,3d  edition  under  the  bead  af "  public  initnioliOD" 
there  ia  a  well  digealed  coda  in  detail  of  the  eatabliahmenli  organitation, 
gorerDoiant,  powera  and  tiuida  of  the  eollegea,  academica,  aelect  ichoab, 
noriniJ  acliaali,  common  acboola,  acbool  dntrict*  and  librariea.  which  have 
from  time  to  time  been  wiaely  and  liberally  proridod  and  endowad,  and  for 
tbi«  syMem  at  large  I  moat  refer  to  the  ■tatulea  wilhont  going  into  farther 
psrticulan. 

But  the  Retitd  CaiulilatUB  of  New-York  in  1B4G,  art  9,  baa  made 
•ome  material  alteratiao  in  tbe  dlstribuliou  of  public  moniei  for  edneatioB. 
Itdeclureg  thai  tha  capital  of  the  common  ichool  fund,  the  capital  of  th« 
literature  Tuud,  and  the  ca^lal  of  the  United  States  depoeite  fund  ahall  be 
preaerved  inviolate,  and  that  the  roTenuea  of  the  common  achooi  fund  ihall 
be  applied  to  lbs  aopport  of  common  achoola  ;  The  revenuea  of  tbe  litera- 
ture fund  shall  be  applied  to  the  support  of  academiea,  aud  the  sum  of 
(35,000  of  tbe  revenues  of  the  United  States  deaposile  fund  ab all  each 
year  be  uppioprialed  to  and  made  port  of  the  capital  of  tbe  common  school 
fund.  The«  cooaiitDtional  prorlaiona  seem  to  bare  drawn  anwlaely  all 
legislative  support  &om  ooUegei,  uoimtiaehoob  SAddJatrictlOmrisa. 
>  Art.  7.  leo.  10. 
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which  have  been  made  in  some  of  the  states,  and  espe- 
cially in  Connecticut  and  New- York,  for  the  support  of 
common  schools,  ought  not  to  relax  the  efforts  of  parents 
and  guardians,  and  of  the  community  at  la^e,  to  en- 
courage and  sustain  a  more  thorough  and  elerated  sys- 
tem of  education.  They  ought  not  to  remain  contented 
with  the  means  the  state  fund  affords,  of  instniction 
without  taxation  and  without  expense.  The  true  pro- 
vince of  a  school  fund,  is  not  to  supersede,  but  to  en- 
courage and  stimulate  the  proper  efforts  of  parents  and 
town  authorities,  in  sustaining  and  perfecting  the  system 
of  common  school  education.  Indiriduais  oi^ht  to  co- 
operate with  the  public  authorities,  and  a  wise  and  pa- 
triotic legislature  cannot  cease  to  patronize  and  endow 
academies  and  colleges,  and  render  the  elements  of  sci- 
ence, aud  the  higher  branches  of  education  accessible  in 
every  state.  Without  a  laige  portion  amongst  us, 
of  men  of  superior  'education,  who  can  teach  the  '202 
teachers  of  common  schools,  we  cannot  expect  that 
the  great  duties  appertaining  to  public  trusts  will  con- 
tinue to  be  discharged,  with  the  requisite  skill,  ability, 
and  integrity.  It  is  notcommon  schools  alone ;  (for  they 
must,  of  necessity,  be  confined  to  very  humble  teaching ;} 
it  is  the  higher  schools,  academies  and  colleges,  that  must 
educate  those  accomplished  men,  who  are  fit  to  lead  the 
public  councils,  and  be  intrusted  with  the  guardianship 
of  our  laws  and  liberties,  and  who  can  elevate  the  char- 
acter of  the  nation.* 


•  PremdcDtHnmphjvyjiiatlyivinaA*,  thftt  it  Tu  ■  gi»t  arsnlght  wheii 
tbe  Conueclical  Khool  fmnd  of  two  millioiu  of  dollara  wu  atablished,  that 
tbe  ncademiiia  were  not  brangbt  in  Toi  a  ahan  of  the  iacome  ;  and  that  it 
waa  a  wIm  praviiiaD  in  tha  achool  lawa  of  New- York,  irhich  empowen  the 
ragenti  ol  the  QDivereity  to  help  tbe  academtea  of  that  atate.  Mr.  Taaog-, 
of  Nora  Scotia,  oa  Colonial  Literature,  SeitKctand  tdueatim,  vol.  1,346, 
My*  the  perfect  and  modem  lyatem  of  edacatton  oogbt  lo  cotuJRt  of.— I. 
lofant  schools  for  tbe  Imtning  of  ehildran ;  S.  Normal  schools  for  tbu 
edncalioQ  of  teacben;  3.  Common  schools;  4.  Aeademies }  5,  Useful 
knowledge  iastitatioiia ;  G.  Itinenting  librarias ;  7.  Colleges  lor  (he  lu|ber 
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The  lemaioiag  branch  of  parental  duty,  coQsists  in 
making  competent  provision,  according  to  the  condition 
and  circumstances  of  the  father,  for  the  future  welfare 
and  settlement  of  the  child  ;  but  this  duty  is  not  suscep- 
tible of  municipal  regulations,  and  it  is  usually  left  to  the 
dictates  of  reason  and  natural  affection.  Our  laws  have 
not  interfered  on  this  point,  and  have  left  every  man  to 
dispose  of  his  property  as  he  pleases ;  and  to  point  out 
in  his  discretion,  the  path  his  children  ought  to  pursue. 
The  writers  on  general  law  allow,  that  parents  may  dis- 
pose of  their  property  as  they  please,  after  providing 
"203  for  the  necessary  maintenance  of  their  infant 'chil- 
dren, and  those  adults,  who  are  not  of  ability  to 
provide  for  themselves.^  A  father  may,  at  his  death, 
devise  all  his  estate  to  strangers,  and  leave  his  children 
upon  the  parish,  and  the  public  can  have  no  remedy  by 
way  of  indemnity  against  the  executor.  "  1  am  supri- 
sed,"  said  Lord  Alvanley,''  "  that  this  should  be  the  law  of 
any  country,  but  I  am  afraid  it  is  the  law  of  England." 

II.  Of  the  rights  of  parents. 

The  rights  of  parents  result  from  their  duties.  As 
thoy  are  bound  to  maintain  and  educate  their  children, 
the  law  has  given  them  a  right  to  such  authority ;  and  itt 
the  support  of  that  authority,  a  right  to  Uie  exercise  of 
such  discipline  as  may  be  requisite  for  the  discharge  of 
their  sacred  trusts     This  is  the  true  foundation  of  pa- 


btsDchM  of  leuning  and  Kience.  Agaio,  ha  aayi,  education  onghl  to  be 
condaelad  aoder  the  mperintandenca  ef  the  gaTernmant,  and  Kgnlaled  by 
law,  and  auppoited  b;  iB^MativB  fundi  or  local  toiation,  and  the  funds 
made  pennauent,  certaJn  and  con^iDlaiTe. 

•  Puff.  Droit  it  la  Nature,  lib.  4.  eh.  1 1.  >ec.  7. 

i  5  Veity,  444.  See  infra,  p.  9B7,  and  to[.  it.  p.  502,  503,  a*  tc  the 
proTiaion  made  by  the  lawa  of  ancient  Alheua  and  Borne,  for  children,  out 
td  the  eitatea  of  their  parsnlL 

<  In  the  caw  of  the  CamnwniMadA  t.  Armttnag,  in  (be  eenion  of  tb« 
peace  for  Lycoming  County,  Pennaylvania,  in  1843,  Mr.  Joetice  Lewie, 
tbe  preaident  jndgei  dacidsd,  after  a  learned  exunination  of  the  BDb)«cti 
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rectal  power ;  and  yet  the  ancients  generally  carried  the 
power  of  the  parent  to  a  most  atrocious  extent  over  the 
person  and  liberty  of  the  child.  The  Persians,  Egyptians, 
Greeks,  Gauls,  and  Romans,  tolerated  infanticide  and 
allowed  to  fathers  a  very  absolute  dominion  over  their 
ofispring ;  but  the  Romans,  according  to  Justinian,  ex- 
ceeded all  other  people,  and  the  liberty  and  lives  of  the 
children  were  placed  within  the  power  of  the  fa- 
ther." It  was  not,  however,  an  absolute  •license  "aOd 
of  power  among  the  Romans  to  be  executed  in  a 
wanton  and  arbitrary  manner.  It  was  a  regular  domes- 
tic jurisdiction,  though  in  many  instances,  this  paternal 
power  was  exercised  without  the  forms  of  justice.     The 


Ib&t  B  ininiiter  ot  tha  gospel  had  no  rigbt,  coDlruy  to  the  eipien  com' 
m&ndi  of  (ho  father,  to  receive  an  infaal  daaghter,  uader  the  immedials 
piBrdianahip  of  the  father,  from  the  church  to  whieh  the  bther  belonged, 
and  in  vbieb  tbe  child  was  baptized  and  ioatnioted,  and  initiate  it  by  bap- 
tiim  into  another  church  of  a  diSerent  denomiaalion.  It  waa  held  to  b: 
the  right  aod  the  duty  of  the  father,  not  onl;  to  maintain  bi>  infant  chil- 
dren, but  to  iDslruct  their  minda  in  moral  and  religioDi  principlBB,  and  to 
regnlata  their  coDBciencn  bjr  a  conrae  of  edacatjon  and  diacipline.  All 
interference  with  the  pareatal  power  and  doly,  except  by  tbe  coorta  of 
joatiee,  when  that  power  b  abused,  ia  injoriooi  to  domeitic  aabordiaation, 
and  to  tbe  public  peace,  morala  and  aecniity.  Fareati,  aaya  a  dialiugniahed 
juriit  on  natanil  law,  have  the  right,  by  the  law  of  nature,  to  direct  die 
aolioua  of  their  children,  aa  being  a  power  neceaaary  to  their  proper  ednoa- 
tion.  It  ia  the  will  of  God,  therefore,  that  pannta  abonld  have  and  exareiae 
that  power.  Nsy,  he  ohearroa,  pannta  bare  the  r^ht  to  direct  their  chil- 
dren to  embrace  the  religion  which  they  themieWea  approve,  (fleineeeim' 
Eltm.  Jut.  Nat.  it  Gentium,  b  3.  ch.  3.  aec.  52.  55.) 

>  Imt.  1.  0.  De  Patria  Poteitatt.  Law  of  tbe  Tjcelvi  Tablet.  See 
ToL  I  p.  S94,  note.  Taylor'i  EUnuntt  of  tie  Cisit  La»,  p.  395,  397.  403. 
Voyagt  da  Anaehnrnt  en  Grtce,  torn.  iii.  ch.  3G.  Catar  de  Bel.  Oal, 
lib.  T.  cb.  IS.  St.  Jehn'i  Hittary  of  the  Mannerl  and  Cvlam*  of  Andtnt 
Oreete,  toI,  i.  ISO — 135.  Infsnticida  wa*  tha  horrible  and  atnbborn  vice 
of  almost  all  antiquity.  Gibbon'i  Hiitory,  vol.  viii.  p.  55 — ST.  Noadt  de 
Partiu  Expotitiont  tt  Hect  apitd  vtitreii  which  ia  considered  to  bs 
a  ringnlar  work  of  great  accuracy  on  tbia  aubject.  Satinet  menliona  the 
extreme  exerdae  of  the  parental  power  at  Roma,  u  a  thing  of  conrae,  and 
without  any  obeeryation.  In  \i»  irat  Futvtiw  Stnatorit  filiue,  refroctatn 
ex  jlinere  sornu  neeort  Juttit.    Sal.  Bit  Cat.  oh.  39. 
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power  of  the  father  over  the  life  of  his  child,  was  weak- 
ened greatly  in  public  opinion  by  the  time  of  Augustus, 
under  the  silent  operation  of  refined  manners  and  culti- 
vated morals.  It  was  looked  upon  as  obsolete,  when  the 
pandects  were  compiled.*  Bynkershoeck  was  of  opi- 
nion, that  the  power  ceased  under  the  Emperor  Hadrian, 
for  he  banished  a  father  for  killing  his  son.  The  Empe- 
ror Constantino  made  the  crime  capital  as  to  adult  cbil- 
dren.  In  the  age  of  Tacitus,  the  exposing  of  infants 
was  unlawful,  but  merely  holding  it  to  be  unlawful,  was 
not  sufficient''  When  the  crime  of  exposing  and  killii^ 
infants  was  made  capital,  under  Talentinian  and  Vatens, 
then  the  practice  was  finally  exterminated,*^  aud  the 
paternal  power  reduced  to  the  standard  of  reason,  and  of 
OUT  own  municipal  law,  which  admits  only  the jiwrfff- 
mesiictB  eTnejidatioms,  or  right  of  inflicting  moderate 

correction,  under  the  exercise  of  a  sound  discre- 
"205     tion.*     In  every  'thing  that  related  to  the  domestic 

connections,  the  English  common  law  has  an  un- 
doubted superiority  over  the  Roman.  Under  the  latter, 
the  paternal  power  continued  during  the  son's  Ufe,  and 
did  not  cease  even  on  his  arriving  at  the  greatest  honours. 


*  LUa^  ifMtiliMreJarti^vinoeeidereluebal.     Dig.  38.  S.  II. 

k  ntmunm  Ubtrtmwifinirc,  out  qutmqvam  tx  agnalU  neeari,  fiagitiiim 
iaitluT,  fiiuqiic  iii  boni  morn  vultnt,  qitam  aiibi  Aoiid  legt*-  Tae.  d€ 
ibr.Qcr.ch.19. 

e  Dr.  r«ylor,  in  hit  EUinenli  eftht  Citil  La»,  p.  403—406,  gtveia 
conoiM  bimtorj  of  the  progrsn  of  the  Romsn  juriiprndonce,  in  it*  etTotU  to 
dsitiojtliiiiiioiabiHBpoiFsrartheparaiit ;  but  Bynkerihatek  hu  composed 
tttrgalaT  tcMtiie,  with  ioSnite  tsuning,  b  (hii  RQlqeet.  Tl  i*  mititl*il, 
Opateitbtm  dtjwn  Decidendi,  tendeadi,  et  txponenii  libem  apud  ncftrcf 
KoManiw.  Ofert,  torn.  i.  p.  346 ;  uid  it  [ed  him  into  Hipia  coDtroreray 
with  bii  prndnntmnr,  the  IsBTDed  Pfoodt,  aa  tha  daabtful  pi>iaU  and  reoon- 
dhs  Isuiiing,  kttaahed  to  that  diacaiaioii.  Htitueeme,  in  bb  Syniagmm 
Antiq.  Ram.  Jar.  lib.  i.  tiL  9.  Opera,  tom.  jr.,  hu  bIh  giT«i]  tbs  hislorj 
of  iha  Bomui  jqriipnidsncB,  from  Homulai  to  JiutJaian,  relstiTS  to  thia 
tmneiidow  powar  of  Iha  fathsr,  and  whichi  h«  uji,  wu  joitl;  teimed.  bf 
the  Roman  aatbon,  fatria  majtttaa. 

«  1  Hnk.  P.  O.  b.  L  «b.  GO,  aec  33. 
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The  son  could  not  sue  without  his  father's  consent,  or 
.  marry  without  his  consent ;  and  whatever  he  acquired, 
he  acquired  for  the  father's  advantage  ;  and  in  respect  to 
the  father,  the  son  was  considered  rather  in  the  light  of 
property,  than  as  a  rational  heing.  Such  a  code  of  law 
was  barbarous  and  unfit  for  a  free  and  civilized  people ; 
and  Justinian  himself  pronounced  it  inhuman,  end  miti- 
gated its  rigour  so  far  as  to  secure  to  the  son  the  property 
he  acquired  by  any  other  means  than  by  his  father ;  and 
yet  even  as  to  all  acquisitions  of  the  son,  the  father  was 
still  entided  to  the  use.<i 

The  father,  and  on  his  death,  the  mother,  is  generally 
entitled  to  the  custody  of  the  infant  children,  inasmuch 
as  they  are  their  natural  protectors,  for  maintenance  and 
education^     But  the  courts  of  justice  may  in  their  sound 


>/iut.9.9.1.  IfauinrBDt  uin  muriei  agtioat  the  will  cf  bit  bihar 
Ul»  doN  not  emancipnte  him,  and  Iha  father  may  aae  for  and  reooror  hia 
wafca,  or  value  of  hia  aerviceg.  Whita  t.  Henry,  Laie  Rtporitr  for  Jaly, 
1B46. 

b  The  father  ia  ealitled  to  lbs  cnatody  of  hia  If^itimata  ehildrea,  to  tha 
aselDuoa  of  their  molber,  tboqgh  Ifaey  be  within  the  a^  of  aurtnrv 
Rt.  GreeahiU,  S  NtviUe  ^  Manning,  344.  4  Adolf.  ^  EUU,  634.  S.  C. 
If  the  child  be  brougbt  op  on  ininta  eorptit,  and  be  of  an  ago  to  eierciaa  a 
choice,  the  eeuTt  will  leHve  him  to  elect  where  he  will  fpi.  If  not,  be  goet 
to  the  father,  nnleaa  he  had  abond  the  right  to  the  coatody  of  bii  child,  at 
there  be  an  apprehenuoD  of  cruelty,  or  aoma  eihibition  of  QTaaa  profligaoy, 
or  want  of  ability  to  proTide  for  bla  children.  The  People  iz  rrlat.  Nickei- 
aon,  19  WtnitU,  16.  But  if  tho  parenta  live  in  a  atale  of  aepantion  with* 
ont  being  diTorced,  and  without  the  fanlt  of  the  wife,  the  conrla  May,  on 
the  application  of  the  motbar,  award  the  cuatody  of  the  child  to  the  mother, 
according  to  the  proTiaioa  of  the  New-Tork  R  8,  vol.  ii.  14B,  aec  1.  3. 
So  in  Engiand,  by  the  sUtute  of  3  aud  3  Vict  c  54,  if  the  child  be  within 
aevan  yeata,  the  lord  chaacellor  or  maaler  of  the  rolla  najr,  opon  tha 
nother'a  petition,  make  au  order  on  the  father,  or  teatamentaty  guardian 
to  iMiver  It  into  ber  coatody.  In  the  caae  of  Foater  T.  Alaton,  6  Hota- 
■riTa  JHtaa.  R.  406,  the  juriadictioD  of  the  conrta  over  the  diapoaitton  of  minora 
tnnghl  batare  them  upon  habtat  corjnu  waa  my  elaborately  diacuaaad, 
aud  it  waa  held  that  the  coart  wa*  not  bonad  to  reatore  to  a  teatomeutary 
goordian  a  ebild  forcibly  token  from  bim  and  placed  with  the  mother , 
tbongh  the  guardian  had  not  abnaed  hia  traat  and  waa  not  incompetent  t» 
diacharge  it.  The  court  cenaulting  the  intereatt  and  iaclinalioiia  of  the 
child  allowed  it  to  remain  with  the  mothar.    See  Smpra,  p.  194, 195. 
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discretion,  and  when  the  morals,  or  safety,  or  interests  of 
the  children  strongly  require  it,  withdraw  the  infants 
from  the  custody  of  the  father  or  mother,  and  place  the 
care  and  custody  of  them  elsewhere,*  The  parent,  or 
one  in  loco  parentis  may,  under  certain  circumstances, 
maintain  an  action  for  the  seduction  of  his  daughter, 
though  if  she  be  actually  in  the  service  or  apprenticeship 
of  another,  he  cannot  maintain  the  action,  unless  the 
wrong  be  done  under  colour  of  a  contract.''  So  the 
power  allowed  by  law  to  the  parent  over  the  person  of  the 
child,  may  be  delegated  to  a  tutor  or  instructor,  the  better 
to  accomplish  the  purposes  of  education.'^     The  father. 


•  Hatter  of  Wolbtooecnft,  4  Johnt.  CL  Rrp.  80.  CammonvaBlUi  t. 
Addick*,  5  Sinnes't  Rep.  590.  Ex  pane  CrooM,  4  WRarton,  9.  United 
SUtea  T.  Green,  3  Atann'i  Rep.  483.  Cue  o(  Welleele;  v.  Duke  of  Beiu 
fort,  9  RiUMiri  Rep.  1.  Tbe  State  t.  Scailh,  G  Greenleafm  Rep.  4G3. 
See,  also,  in/ra,  p.  331,  DOte  a.  Xaephtraim  on  InfantM,  149—159.  la 
Ihe  uaae  of  the  People  v.  Harcun,  3  Hilt,  399,  it  wa*  held,  after  an  elabor- 
ate diacuanon,  aa  a  general  rule  of  law,  that  aa  belvreen  huabaud  and  wife, 
the  claim  of  the  rormer  to  the  cuatody  of  their  iafaiit  children,  ii  parimonnt 
and  will  be  aaforced  od  habeat  corptu,  though  Ibe  child  be  a  daughter 
under  Etc  yeara  of  age.  It  waa  further  declared,  that  the  bnaband  could 
not  bj  agreement  with  the  wife  alienate  to  her  his  right  to  the  custody  of 
their  children,  aad  the  agreement  waa  void. 

b  3  Blade*.  Camm.  141.  Dean  v.  Peel,  5  Eatl,  47.  Harria  T.  Bntlei, 
9  Mee.  ^  Weh,.  539.  Speight  v.  Olliera,  3  StarUe'i  JV.  P.  C.  493  Blay- 
mire  v.  Haley,  6  Meeton  ^  Welaby,  55.  But  the  American  casea  hold  a 
contrary  doctrine.  A  parent  may  maintain  the  action  for  the  BedaclioB  of 
his  infant  daaghler,  though  ahe  be  living  apart  from  bim  and  in  the  asrvlce 
of  anolher,  for  be  bas  a  right  to  ber  aervicea  and  to  claim  them,  and  ia 
legally  bound  to  maintain  her  ^d  to  hear  her  eipensea  aa  a  consBquence 
oftbe  aedaction.  The  caae  would  be  dilfBrentirihe  parent  had  diveatedbim- 
aalf  oF  all  right  to  reclaim  bar  aervicea,  and  all  hi9  righta  and  liabilities  had 
became  eitinguiahed.    Martin  v.  Payne,  9  JohnM.  R.  387.    Hoonkelb  v. 

Ban,  8  Sergeant  ^  B.  3S.'Saixent  v- S  Coaen,  106,  Clark  v.  Fitch,  3 

Wend.  45a.    Hewitt  v.  Prime,  31  Wend.  79. 

"  A  schoolmttsler,  who  atanda  in  that  character  loco  partntU,  may  in 
proper  caaes  inSict  moderate  and  reaeonable  chastitement.  The  Sldte  v. 
Pendergraae,  2  Dtz.  j-  Battle,  365.  The  father,  even  with  Uie  conaent  of 
the  naaageta  of  a  houae  of  refuge,  cannot  commit  a  child  to  their  custody. 
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and  ID  certain  cases,  the  mother,  had,  at  common  law, 
as  guardian  in  socage,  a  right  to  the  custody  of  the  estate 
of  the  heir  during  hiii  minority,  and  to  take  the  rents  and 
profits  thereof,  as  will  be  more  fully  shown  in  the  next 
lecture;  and  generally  in  this  country,  the  father 
may,  by  deed  or  will,  'dispose,  after  his  death,  of  "206 
the  custody  and  tuition  of  his  children,  under  age. 
This  power  was  originally  given  by  the  English  statute 
of  12  Charles  H.  c.  24 ;  and  the  person  so  invested,  may 
lake  the  care  and  management  of  the  estate,  real  and 
personal,  belonging  to  the  in&Qts ;  and  may  maintain 
actioDS  against  any  person  who  shall  wrongfully  take  or 
detain  them  &om  his  custody. 

This  power  of  the  father  ceases  on  the  arrival  of  the 
child  at  the  age  of  majority,  which  has  been  variously 
established  in  different  countries,  but  with  us  is  fixed  at 
the  age  of  twenty-one ;  and  this  is  the  period  of  majority 
now  fixed  by  the  French  civil  code.*  In  this  respect,  the 
Napoleon  code  was  an  improvement  upon  the  fonner  law 
of  France, >>  which,  in  imitation  of  the  civil  law,  contin- 
ued the  minority  to  the  end  of  twenty-five  years. 

In  case  of  the  death  of  the  father  during  the  minority 
of  the  child,  his  authority  and  duty,  by  the  principles  of 
natural  law,  would  devolve  upon  the  mother ;  and  some 
nations,  and  particularly  the  French,  in  their  new  civil 
code,c  have  so  ordained.  The  father  is,  however,  under 
the  French  law,  allowed  by  will,  to  appoint  an  adviser 
to  the  mother,  without  whose  advice,  she  can  do  no  act 
lelatiog  to  the  guardianship.  This  is  analogous  to  our 
lav,  which  allows  the  father,  and  the  father  only,  to  cre- 
ate a  testamentary  guardianship  of  the  child.  But  if 
there  be  no  such  testamentary  disposition,  the  mother, 


vkm  Ibit  ehild  bvadjodgad  a  proper  ntbjeet  Air  inch  &  pJace  b;  dua 
cww  of  law.    CoDunonwealth  t.  M'Kea^,  1  Ai&mtad^i  Rtp.  34B. 

'No.  488. 

'  Jaitit.  Droit  PratiiCaii,  pu  Argeu,  b.  L  cb.  7. 
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after  the  father's  death,  is  entitled  to  the  guardianship  of 
the  person,  and  in  some  cases  of  the  estate  of  the  infant, 
until  il  arrives  at  the  age  of  fourteen,  when  it  is  of  suffi- 
cient age  to  choose  a  guardian  for  ilself.'  In  New- 
•207  York,  'the  mother  is,  in  that  case,  by  statute  enti- 
tled to  the  guardianship  of  the  estate. *> 

III.  Of  the  duties  of  children. 

The  duties  that  are  Enjoined  upon  children  to  their 
parents,  are  obedience  and  assistance  during  their  own 
minority,  and  gratitude  and  reverence  during  the  rest  of 
their  lives.  This,  as  well  as  the  other  primary  duties  of 
domestic  life,  have  generally  been  the  object  of  munici- 
pal law.  Disobedience  to  parents  was  punished  under 
the  Jewish  law  with  death;"  and  with  the  Hindoos,  it 
was  attended  with  the  loss  of  the  child's  inheritance.* 
Nor  can  the  classical  scholar  be  at  a  loss  to  recollect  how 
assiduously  the  ancient  Greeks  provided  for  the  exercise 
of  filial  gratitude.  They  considered  the  neglect  of  it  to 
be  extremely  impious,  and  attended  with  the  most  cer- 
tain effects  of  divine  vengeance.^  It  was  also  an  object 
of  civil  animadversion.  Solon  ordered  all  persons  who 
refused  to  make  due  provisions  for  their  parents  to  be 
punished  with  infamy ;  and  the  same  penalty  was  incur- 
red for  personal  violence  towards  them.r  When  children 
undertook  any  hazardous  enterprise,  it  was  customary  to 


>  Lat.  (ec.  183.  3  Co.  38.  Co.  LUt.  84,  b.  2  Ati.  14.  3  Cam.  Dig. 
lit.  Oaardian,  B.  D.  E.    7  VtMty,  348. 

*  S.  Y.  RnUed  SUUU«*,  vol.  i.  p.  718,  tee.  S. 

i  Omtoo  Cade,  by  HiUied,  p.  tM.  The  firat  emignoU  to  MamusliuMtti 
fallowed  tbe  Jetrish  law,  and  made  filial  diaobedleDce  a  capilal  crims. 
OoTemor  Hutclmuan,  in  hia  Hittary  of  Miu*ackuttlt»,  vol.  i.  p.  441,  aaya, 
that  he  had  mel  wHh  bat  one  oonvictioD  aader  that  aaugniiMry  law,  aikd 
that  offbnder  waa  rapricTsd. 

*  IlUad.  b.  9,  T.  4S4.    Oiyit.  b.  9,  t.  134.    H«ni»r«  Optr.  j-  DU.  b.  1. 


(  PtIttT't  Orttk  AnSiq.  vol  u.  p.  347—351. 
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engage  a  bieai  to  maiutaia  and  protect  their  parents ; 
and  we  have  a  beautiful  allusion  to  this  custom  in  the 
•peech  which  Vii^il  puts  into  the  mouth  of  Euryalus, 
when  rushing  into  danger.^ 

The  lawa  of  New- York  have,  in  some  small  de- 
gree, taken  'care  to  enforce  this  duty,  not  only  by  *208 
leaving  it  in  the  power  of  the  parent,  in  his  discre- 
tion, totally  to  disinherit,  by  will,  his  ungrateful  chil< 
dien ;  but  by  compelling  the  children,  (being  of  sufficient 
ability,)  of  poor,  old,  lame,  or  impotent  persons,  (not  able 
to  maintain  themselves,)  to  relieve  and  maintain  them.'' 
This  is  the  only  legal  provision  made  (for  the  common 
law  makes  none)  to  enforce  a  plain  obligation  of  the  law 
of  nature.':  It  has  more  than  once  been  held  in  this 
country,  aAer  a  critical  examination  of  authorities,  that 
a  moral  obligation,  without  some  pre-existing  legal  obli- 
gation applicable  to  the  subject  matter,  was  not  a  suffi- 
cient consideration  for  a  promise;  and,  consequently, 
that  the  promise  of  a  son  to  pay  for  past  expenditures  in 
relief  of  an  indigent  parent,  or  of  a  father  to  pay  for  the 
relief  of  a  poor  and  sick  son,  who  was  of  age  and  indi- 
gent, and  not  a  member  of  his  family,  was  not  binding 
in  law.d 

IV.  Of  iUegUimate  children. 

I  proceed  next  to  examine  the  situation  of  illegitimate 
children,  or  bastards,  being  persons  who  are  begotten  and 
bom  out  of  lawful  wedlock. 

These  unhappy  fruits  of  illicit  connection  were,  by  the 
civil  and  canon  laws,  made  capable  of  being  legitimated 
by  the  subsequent  marriage  of  their  parents ;  and  this 
doctrine  of  legitimation  prevails  at  this  day  with  different 


■  7k,  sr*,  taUn  tmpeM,*!  tiaturrt  rtUeta.    JEneii,  9>  983. 

*  S.  f.  Kniwd  Sutuu*,  Tol.  i.  p.  614. 

*  U  Blue,  J.,  4  £«!■*  Stf.  B4.    Edwwdi  t.  Davit,  16  Joku.  R^ 
S8I.    Ru  *.  Handni,  Str.  Rap.  190. 

*  liOli  V.  Wtidu,  3  Pick.  Rep.  307.     Cook  t.  Bradtty,  T  C«im,  Btp.  57. 
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moditications,  in.  France,  Gennany,  Holland,  and 
"209  Scotland.'  But  "this  principle  has  never  been  In- 
troduced into  the  English  law;'*  and  Sir  William 
Blackstone"  has  zealously  maintained,  in  this  respect,  the 
superior  policy  of  the  common  law.^  We  have,  in  rela- 
tion to  this  subject,  a  memorable  case  in  English  history. 


>  ComtoumitT  de  Normandie,  ch.  37.  S  Domal.  361.  Codt  ObU,  So. 
331.  I  BT*k.  In*l.  Its.  iMt.  1,10,13.  Code,  5,27,10-  Natel.BS.c. 
8.  Butles'tnole,iei  to  lib.  3  Co  Lilt.  Voit,  Com.  dd  Pand.  25,  T,MC 
6  and  II.  Ditiertation  daiu  laqaeite  on  diieute  iti  PHncxfn  da  Droit 
RDinain,  tt  da  Droit  Praneoii,  par  rapport  aux  Batardt.  Otuwei  dt 
Chaneeiirr  D  Aguetteau,  torn,  tIL  3S1,  470. 

i>  In  Doe  tx  d«m.  Birtwhiitle  v.  V&ntiU,  S  Barme.  ^  Crtu.  433,  it  wtM 
held,  that  a  child  bora  ia  Scotland  of  namBiriad  pirenta  domiciled  tbers, 
and  who  alUrwatdi  in>ni«B,  could  not  inherit  landa  in  Engluid,  for  the  En- 
gliah  law  does  not  recognize  the  legitimacy,  bj  foreign  law  and  by  mar- 
riage, of  pergona  n  bom,  and  followa  ita  own  rulea  of  descent.  But  the 
can  wu  afterward*  carried  up  on  error  to  the  houie  of  lords,  and  thon^ 
the  twelve  judges  gave  their  opiniou  to  the  lords  that  the  judgment  was 
CoTTBCt,  jet  Lord  Chancellor  BrouKliam  suggestsd  doubts,  and  a  farther  ar- 
gument WSB  ordered  before  the  lorda.  Birtwhlatle  T.  Vardill,  9  Bligh,  Rep. 
72— 8fl.  G  Ding.  N.  C.  385.  2  Clark  f  Finn.  571—600,  1  Smtl,  N,  R. 
8Se,  S.  C.  and  the  doctrine  of  the  K.  B.  affirmed.  The  principle  which 
Lord  Brougham  contended  for  waa,  thai  the  law  of  the  coontry  where  the 
marriage  of  Iha  parenla  and  the  birth  of  (ho  child  took  place,  delermiu«d 
the  legilimeey  of  the  child,  and  that  if  by  the  [aw  of  the  place  the  mai- 
liagn  had  a  retroapeclive  eSect,  and  by  fiction  of  law,  held  the  child  lo  have 
been  born  in  lawful  wedlock,  the  English  courta  ought  u>  to  regard  it. 
and  that  he  wu  entitled  to  lake,  aa  lawful  beic,  bia  father's  iobaritaooe  ia 
England.  But  on  the  rehearing  of  the  case,  tbe  ophiion  of  the  jn^es  was 
not  changed,  and  Che  judgmsnl  below  was  affirmed.  By  the  Scotch  law, 
the  lubaequent  niarriBge  in  Scotland  of  the  parents,  will  not  legitimate  the 
proviouH  inue  born  in  a  country  where  anch  marriage  does  not  render  legiti- 
mate Buch  issue.  Bell's  PriticipUi  d/  the  Laie  af  Settland,  sec.  IG28, 
tiide  poit,  p.  430. 

t  Com.  ToL  i.  p.  455. 

'  It  is  a  remarkablcfact,  that  in  many  of  the  United  States,  the  rale  of 
the  civil  law,  that  ante-nuptial  children  are  legitimated  by  the  father's  mar- 
riage to  tbe  mother,  and  recognition  of  ihe  children,  prevaiU,  in  opposition 
to  the  common  law,  tIi  :  In  Vermont,  Maryland,  Virginia,  Georgia,  Ala- 
bama, Minisaippi,  Louisiana,  Kentucky,  Hissouri,  Indiana,  Iltinois  and 
Ohio.  Oriffilh'i  Laa  Rig.  panint.  Ailtin's  D^.  2d.  tdit.  77.  See  p. 
313, 313. 
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When  the  English  bishops,  in  the  reign  of  Hen.  III.,  pe- 
titioned the  lords,  that  they  would  consent  that  persons 
bom  before  matrimony  should  be  legitimate,  as  well  as 
those  bom  aAer  matrimony,  in  respect  to  hereditary  suc- 
cession, inasmuch  as  a  canon  of  the  church  had  accepted 
all  such  as  legitimate,  so  far  as  regarded  the  right  of  in- 
heritance, the  earls  and  barons  with  one  voice,  answered, 
quod  nolunt  leges  Anglice  mutare,  qua  hue  usque  usi- 
tat<B  sunt  et  approbatce.'- 

Selden,  in  his  Dissertation  upon  Fleta,^  nientious,  that 
the  children  of  John  of  Gaunt,  Dnke  of  Lancaster,  born 
before  marriage,  were  legitimated  by  an  act  of  parliament 
in  the  reign  of  Richard  II.,  founded  on  some  obscure  com- 
mon law  custom ;  and  Barrington,  in  his  Observations 
upon  the  Statutes,"  speaks  of  the  Roman  law  on  this 
subject  as  a  very  humane  provision  in  favour  of  the  in- 
nocent The  opposition  of  the  English  barons  to  the  in- 
troduction of  the  rule  of  the  civil  law,  is  supposed  to  have 
arisen,  not  so  much  from  any  aversion  to  the  prin- 
ciple itself,  as  to  the  sanction  which  'would  there-  *210 
by  be  given  to  the  superiority  of  the  civil  over 
then-  own  common  law.  In  the  new  civil  code  of 
Prance,^  the  rule  of  the  civil  law  is  adopted,  provided 
the  illegitimate  children  were  not  offsprings  of  incestuous 
or  adulterous  intercourse,  and  were  duly  acknowledged 
by  their  parents  before  marriage,  or  in  the  act  of  celebra- 
tion. Voet*  presses  this  doctrine  of  legitimation  by  a 
subsequent  marriage  to  a  very  great  extent  Thus,  if  A. 
has  a  natural  son,  and  then  marries  another  woman,  and 
has  a  son,  who  is  at  his  birth  the  lawful  heir,  and  his 


>  Stat,  of  Merlon,  30  Hea.  III.  c.  9.  Thiaststate  J*  roprlnled  in  Hoteh- 
tuC  Codification  of  tit  Statute  Law  of  Oeargia,  1845,  p.  333,  u  part  of 
tbs  eiiatiDg  law  of  Georgia  '. 

t  Ch.  9,  sec.  3. 

i  Ce4t  Cinl,  No.  331, 339,  333,  335. 
*  Com.  ad  Pand,  S5. 7,  nc  II. 
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wife  dies,  and  he  then  marries  the  woman  by  whom  he 
had  the  natural  son,  and  has  sons  by  her ;  according  to 
the  doctrine  of  the  Dutch  law,  as  stated  by  Voet,  the  bas- 
tard thus  legitimated,  excludes  by  his  r^ht  of  primoge- 
niture, not  only  his  brothers  of  the  full  blood,  by  the  last 
marriage,  but  the  son  of  the  first  marriage.  The  latter 
is  thus  deprived  of  the  right  of  inheritance,  once  vested 
in  him  by  his  primogeniture,  by  an  act  of  his  father  to 
which  he  never  consented.  The  civil  law  rule  of  retro- 
spective legitimation,  will  sometimes  lead  to  this  rigorous 
consequence." 

But  not  only  children  bom  before  marriage,  but  those 
who  are  born  so  long  after  the  death  of  the  husband,  as 
to  destroy  all  presumption  of  their  being  his ;  and,  also, 
all  children  bom  during  the  long  and  continued  absence 
of  the  husband,  so  that  do  access  to  the  mother  can  be 
presumed,  are  reputed  bastards.'*  The  rule  at  common 
law  (and  which  subsisted  from  the  time  of  the  year  books 
down  to  the  eariy  part  of  the  last  century,)  declared  the 
issue  of  every  married  woman  to  be  legitimate,  except  in 
the  two  special  cases  of  the  impotcncy  of  the  husband, 
and  his  absence  from  the  realm. °     But  in  PendreU  v. 


■  Mr.  Mora,  Ihe  leun*d  editor  at  Lard  Stait't  InMliUUiant,  Tot  1.  MM 
«.  p.  33,  says  that  the  weight  of  antfaarity  nem*  to  be,  that  in  fntene- 
nilig  DUTiiige  and  tbs  birth  of  lawftal  imat,  would  fonn  a  bu  to  the  legi- 
timation  ot  the  first  bom  children  born  ont  of  wedlock.  A  reeeot  IrarcUw 
of  great  inteUigenee  and  of  a  high  moral  tone,  caoeiden  the  legitimatioii  «■ 
baitarda  hj  the  mbKqnent  naniage  of  the  parents,  u  of  a  very  immocsl 
lendeDcr,  and  an  enconrageiiieiit  to  the  incrcaM  of  qtotiona  oAqmig. 
TtimbKlCt  Autlria,  vol.  ii.  30S,  edit.  l^oDdao,  1840. 

b  Crv.  Jae.  541.  Co.  lAtt.  944.  s.  t  Black:  Com.  456,  457.  The 
dvil  law  and  the  code  eivil  fixed  the  three  hundredth  dsy  a*  the  ultrmam 
tempui  geitatiem*.  Dig.  38.  16.  3.  11.  Code  Ciril,  art  313.  I^ird 
Coke  cooiidered  nine  monlfai,  or  40  weeks,  aa  the  limitation  iu  the  Ea- 
glish  law  ;  b«t  the  more  modem  dootrine  is  not  to  ungn  any  precise  limit 
to  tlie  period  of  gestabon,  bat  to  leave  it  to  be  governed  by  oircamataaBce. 
Harg.  n.  S.  to  Ca.  Lilt.  b.  OaTdner  Petragt,  due  in  iSSS. 

•  Co.  LUt.  344.  a.    Done  &>  EgeHon  v.  Hintoo  fc  Staikey,  1  JUL  Mr. 
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Pendrell,*  the  absurd  doctrine  of  making  legiti- 
macy 'rest  entirely  and  conclusively  upon  the  fact  '21 1 
of  the  husband  being  infra  quatour  maria,  was 
exploded,  and  ever  since  that  time,  the  question  of  the 
legitimacy  or  illegitimacy  of  the  child  of  a  married  wo- 
man has  been  regarded  as  a  matter  of  fact  resting  on  de- 
cided proof  as  to  the  non-access  of  the  husband,  and  it 
is  a  question  for  a  jury  to  detennino.>>    The  rule  is,  that 


•  Str.  Rtp.  935. 

t3P.  W«u.37S.  376.  Sir.  Atp.  935.  Salk.  lUp.  123.  Barg.Mtti, 
No.  193  to  lib  3  Co.  LUt.  BuiUr'a  note.  No.  178  lo  lib.  3  Co.  LilU  4 
Tn-ra  itep.  S51. 35G.  4  Btd.  Sep.  90.  S  Eatl,  133.  Cam.  Dig.  til.  Bu- 
tird,  A.  B.  Head  T.  Head,  1  Si'moni  ^  Stuart,  ISO.  1  Turner  ^  Riw 
tell,  138,  S.  C,  and  the  opinlona  of  Ihe  Jailges  given  to  tbe  Hobbb  of  Lordi 
ID  the  Soittury  Peerage  Cat*  m  1813,  Hid.  153.  Sktlford'i  Marria^i 
aad  Divaret  TOT— 733.  4  PetrrtdorJ't  Abr.  170.  Crou  t.  Cron,  3 
Paige't  Rep.  139.  Commanvealtb  v.  Weuti,  1  Athmeaifi  Rip.  369. 
Bury  y.  PhUlpot,  3  Mylne  ^  Keene,  349,  Stegall  T.  Stegall,  3  /Jrorlen- 
breagi,  356.  CommoDwealth  t.  Sbepberd,  6  Binney,  aS6.  Tbe  decieton 
in  the  Banbury  Peerage  Ca*t  has  been  leTerel;  criticiied  by  Sir  Huria 
NicholH,  in  ha  Treatui  ra  tke  Lain  of  Adulterine  BaHardy,  1636,  and 
the  old  mle  teqairiDE  proof,  oot  of  tbe  impiDbibilitj'  oa\y,  but  of  the  im- 
poatiUlifjr  of  tha  bnabuMl  bdof  the  hther  of  tbe  efaiJd>  ie  (oppoeed  to  be 
the  better  law  and  the  better  polioy.  It  appeal*  to  ms  that  jititice  and 
policy  are  eoDcemed  in  eome  relaxation  of  tha  old  mle  of  vt'iAaux.  It 
WBi  too  atiin^nt  and  Tialent  to  be  endured.  But  we  aie  admoniafaed,  on 
tbe  other  hand,  of  the  neoesNty  of  roqniring  perfectfy  eati<fai:tory  proof  af 
non-acoea>  oT  the  hnaband.  before  the  child  ia  to  be  doomed  lo  loae  ila 
legitimate  righta  and  character.  By  theitatDte  law  of  New- York,  if  the 
bosbandoontinoeaabaBat.oHt  ortbaetate,  for  onr  whole  year  pre*iaui  to 
Uie  birth  of  the  ohild,  eeparate  Fram  the  motber,  aod  leaTt*  iha  motbei 
during  Ibo  time  eonlianin^  and  reaiding  in  the  state,  Ihe  child  ia  deemed  a 
bastard.  So  it  b  a  baatard,  if  begotten  and  bom  duiing  the  ieparatlon  of 
its  mother  from  her  hneband,  pnnuaat  to  the  decree  of  any  court  of  com- 
petem  jariadiotioD.  S.V.  Remttd  Slot  ■  1m,  vol.  i.  p.  631  mc.  1.  Tha 
Batuta  deolaree,  that  tbe  child,  in  aiich  eaees,  tliall  be  deemed  a  baelard. 
8tUl  the  itatnts  may  befoconatmed  ai  tolat  in  pisafla  rebut  Ihe  presump- 
tion of  non-acce«e  oftba  hnaband, and  jualify  the  infereDCe  of  cobabilation 
in  the  aaae  of  a  qualified  divorce.  If  this  be  not  Ihe  conetruotion,  thrn  tha 
law,  as  it  flood  before,  reating  on  priociplee  adapted  to  cirenmitancfa,  waa 
wiser  and  (afei.  The  Code  Nap<riean  ia  stncler  than  the  Enfiirh  rale,  for 
it  allowB  the  isms  lo  be  bMtarded  only  on  proof  that,  by  maaoR  of  dhAuNe 
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where  it  clearly  appears  that  the  husband  could  not  have 
been  the  father  of  the  child,  it  is  a  bastard,  though 
*212  *born,  or  begotten  and  bom,  during  marriage.'  It 
is  not  necessary  that  I  should  dwell  more  particu- 
larly on  this  branch  of  the  law ;  and  the  principles  and 
reasoning  upon  which  this  doctrine  of  presumption  ap- 
plicable to  the  question  of  legitimacy  is  founded,  will  be 
seen  at  large  in  the  cases  to  which  I  have  referred. >» 

A  bastard  being,  in  the  eye  of  the  law,  nulUus ^filitis," 
or,  as  the  civil  law,  from  the  difficulty  of  ascertaining  the 
father  equally  concluded,  palrem  habere  non  intelligun- 
tur,^  he  has  no  inheritable  blood,  and  is  incapable  of  in- 
heriting as  heir,  either  to  his  putative  father,  or  his  moth- 
er, or  to  any  one  else,  nor  can  he  have  heirs  but  of  his 
own  body.'  This  rule  of  the  common  law,  so  far  at 
least  as  it  excludes  him  from  inheriting  as  heir  to  his 
mother,  is  supposed  to  be  founded  partly  in  policy,  to 
discourage  illicit  commerce  between  the  sexes.     Selden 


or  accident,  cohabitation  or  bmband  and  irifB  wm  iiDpoaaiUs.  Cadt  JVn- 
poleoii,  a.  312.  80,  in  LoniBlana,  itia  held,  in  caiei  of  voluDlary  aepara- 
tioQ,  that  Bcceaa  ii  always  preaumed,  onjeu  eohnbitntion  waa  pbyilcally 
iTDponible.  Tate  v.  Penne,  IS  Martia't  Rep.  548.  The  olaerTaUftiH  of 
the  Master  of  the  Bolle,  in  Bur;  t.  PhOlpot,  are  almoat  ai  alroog.  The 
civil  law  admitted  proof  nf  a  moral  impoaaitHlity  of  acceai.  See  Edin. 
ReoitiB,  No.  97,  a  review  of  Le  Meruhant'i  Repari  af  tht  Pneteding*  iB 
tht  HouMt  af  Lard*  an  the  claim*  to  the  Barang  af  Qardner,  ia  which  the 
law  of  legitimacy  is  fully  and  ably  discuHod.  See  also  Burge'i  Cmnm.  en 
Cetenial  and  Foreign  Laiet,  vol.  t.  57 — 99,  whera  Ihe  lair  of  legitimacy 
ii  examined  at  large,  and  the  civil  law  and  Ihe  eoatinenlal,  at  will  as  En- 
glish Buthoritiee  brought  to  bear  od  the  aabjecL 

>  The  King  t.  Laffe,  6  Ea*l,  193. 

i>  If  the  child  bo  bom  immediately  after  marriage,  it  is  itiU  a  legitimate 
ebild,  Dplesa  the  Don-Bcceas  of  the  hasband  prior  to  the  mairiaga  be  snffi- 
doDtly  proved.  Co.  Liu.  S44.  a.  1  Btaelu.  Com.  454.  Lawrence,  J., 
and  Le  Blanc,  J.,  in  the  Kingv.  Laffe,  8  Eatt,  310,  Sll.  Pater  t>l  qttm 
nuptia  demotttlTant.  Siib*tque>tti  connuiii  fadert  onntm  coiie*plimdt 
macidam  loUente. 

•Co.Litt.  123.  B. 

*  Imt.  \.  10. 12. 

•  I  BlocJt*.  Con.  459. 
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said,*  that  not  only  the  laws  of  England,  but  those  of  all 
other  civil  states,  excluded  bastards  from  inheritance, 
tiuless  there  was  a  subsequent  legitimation.  Bastards 
are  incapable  of  taking,  in  New- York,  under  the  law  of 
descents,  and  under  the  statute  of  distribution  of  intes- 
tate's effects ;  and  they  are  equally  incapable  in  several 
of  the  other  United  States,  which  follow,  in  this  respect, 
the  rule  of  the  English  law.  But  in  Vermont,  Connecti- 
cut, Virginia,  Kentucky,  Ohio,  Indiana,  Missouri,  Illinois, 
Tennessee,  North  Carolina,  Alabama  and  Oeo^ia,  bas- 
tards can  inherit  from,  and  transmit  to  their  mothers, 
real,  and  personal  estate,  under  some  modifications,  which 
prevail  particularly  in  the  states  of  Connecticut,  lUinois, 
North  Carolina,  and  Tennessee ;  and  in  New- York  the 
estate  of  an  illegitimate  intestate  descends  to  the 
mother  'and  the  relatives  on  the  part  of  the  moth-  *213 
er-i"  In  North  Carolina,  the  legislature,'^  enabled 
bastards  to  be  legitimated,  on  the  intermarriage  of  the 
putative  father  with  the  mother,  or  if  she  be  dead,  or  re- 
side out  of  the  state,  or  married  to  another,  and  on  his 
petition,  so  far  as  to  enable  the  child  to  inherit,  as  if  he 
was  lawfully  bom,  the  real  and  personal  estate  of  the 
father.  In  Louisiana,  bastards,  (being  defined  to  be  chil- 
dren whose  father  is  unknown,)  and  adulterous  or  inces- 
tuous children,  have  no  right  of  inheritance  to  the  es- 
tates of  their  natural  father  or  mother.  But  other  natu- 
ral or  illegitimate  children,  succeed  to  the  estate  of  the 
mother  in  default  of  lawful  children  or  descendants,  and 
to  the  estate  of  the  father  who  has  acknowledged  them, 


*  Note  C.  to  Fartemi»t  it  land.  hg.  Aug.  eh.  40. 

k  Orifitkt  Lau  Rtgitttr,  h.  t.  NewYark  Rcctud  Statutet,  vol.  i.  p. 
753,  HC.  14.  Ibid.  p.  754,  me.  19.  S«a,  ilwi,  ToL  it.  p.  413.  In  Georgia, 
hut ■  Till  djing  intestate  without  iaue,  tlie  brothan  uid  (iaten  of  lbs  asinc 
mother  tike  bjr  deaceuL  Princt'i  Dig.  303.  In  Alabama,  the  kindrsd 
■f  a  baalani  on  the  part  of  his  mother,  is  eatilled  to  the  dirtributioD  of  hit 
panonal  eat«te.    Aikin'i  Dig.  Si  td.  133. 

'  Jtraimd  SMlKtue/  Nwtk  CaroUna,  Tol.  1.  99. 

Vol.  n.  20  .^  ■ 
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if  he  dies  vithout  lineal  or  collateral  relatioDS,  or  vitb- 
out  a  surviving  wife.* 

This  relaxation,  in  the  laws  of  so  many  of  the  states, 
of  the  severity  of  the  common  law,  rests  upon  the  prin- 
ciple, that  the  relation  of  parent  and  child,  which  exists 
in  this  unhappy  case,  in  all  its  native  and  binding  force, 
onght  to  produce  the  ordinary  l^al  consequences  of  that 
coosai^Wtiity.    The  ordinance  of  Justinian,  to  a  certain 

extent,  and  with  exceptions,  allowed  a  bastard  to 
*214    inherit  to  his  mother  ;'■  and,  in  'seveml  cases  in 

the  Eoglish  law,  the  obligations  of  consanguinity 
between  the  mother  and  her  illegitimate  offspring,  have 
been  recognized.  The  rule  that  a  bastard  is  nulliusfilius, 
applies  only  to  the  case  of  inheritances.^  It  has  been 
held  to  be  unlaw  ful  for  him  to  marry  within  the  levitical 
degrees,^  and  a  bastard  has  been  considered  (o  be  within 
the  marriage  act  of  26  Geo.  II.,  which  required  the  con- 
sent of  the  father,  guardian  or  mother  to  the  validity  of 
the  marriage  of  a  minor.*    He  also  takes  and  follows  the 


•■  Cita  Codt  of  LoMtnana,  Mt  9S0,  913,  913,  9U.  By  a  KstDts  ot 
Loouiuu,  in  1S3I,  white  fBtben  or  matben  ma;  legitimale  thsir  DBtiual 
children  by  acl  made  before  a  nataiy  and  two  witneaeet,  prorided  (hey  be 
not  colaared  ohildren  ;  ani)  free  people  of  colour  may  iegitimate  their  col- 
oured olllipringi  bat  the  nataral  children  man  bo  the  tMoe  of  parenti  who 
might  hav*  lawfully  oontneted  marriage,  and  the  parents  matt  have  iw 
■•cendailta  or  legitiiuate  deaoendanta.  A  put slise  mairiage  ia  one  con- 
tracted in  good  faith  on  the  part,  at  leaat,  of  one  of  tba  partiea,  and  in 
ignorance  of  any  lawful  impediinent,  and  in  eome  paiti  of  Enrope  tbe 
children  of  mch  a  connoction,  are  held  to  be  legitimate.  Bjargt'i  Cm. 
M  Colonial  and  Fonign  hattt,  vcd.  t  p.  159. 

k  Code,  lib.  6.  57.  5. 

•  Bnller,  X,  1  Ttm  Rep.  101.     Bow  t.  Naltington,  I  JV.  H.  Rtp.  360. 
<  Haines  t.  Jeffel,  1  Lard  Raftn.  68- 

•  King  V.  InhaUtanl*  of  HobneU,  1  Term  Rep.  96.  HomeT  t.  UdiUard, 
1  Bagg.  Cmiitt.  Rtp-  337.  But  Ibe  eoonnt  of  lbs  natnral  parenti  of 
illegitimate  minora  ia  not  mfGcient,  and  there  moat  be  a  guardian  ai^raiiltad 
by  ohaneery.  Ibid.  The  prohibition  of  marri^e  between  rslativas  in  tt* 
Mcending  and  deBcending  Unea,  end  between  brotbaia  and  aktera.  ^ipUw 
equally  to  illegitimate  children  and  relaiivea.  N.  ¥.  Reeited  StmtutM, 
TO),  u.  p.  139,  aec.  3. 
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settlement  of  his  mother.'  With  the  Qxceptira  of  the 
right  of  inheritance  and  sucoession,  bastards,  by  the 
English  law,  as  well  as  by  the  law  of  France,  Spain, 
and  Italy,  aie  put  upon  an  equal  footing  with  their  fellow 
subjects  -j^  and  in  this  country  we  have  made  very  con- 
siderable advances  towards  giving  them  also  the  capacity 
to  inherit,  by  admitting  them  to  possess  inheritable  blood. 
We  have,  in  this  respect,  followed  the  spirit  of  the  laws 
of  some  of  the  ancient  nations,  who  denied  to  bastards 
an  equal  share  of  their  father's  estate,  (for  that  would  be 
giving  too  much  countenance  to  the  indulgence  of  crimi- 
nal desire,)  but  admitted  them  to  a  certain  portion,  and 
would  not  su^T  them  to  be  cast  naked  and  destitute 
upon  the  world." 

The  mother,  or  reputed  &ther,  is  generally,  in  *21S 
this  country,  chargeable  by  law  with  the  mainte- 
nance of  the  bastard  child,  and  in  New- York  it  is  in  such 
way  as  any  two  justices  of  the  peace  of  the  country 
shall  think  meet;  and  the  goods,  chattels,  and  real  estate 
of  the  parents,  are  seizable  for  the  support  of  such  chil- 
dren, if  the  parents  have  absconded.  The  reputed  father 
is  liable  to  arrest  and  imprisonment,  until  he  gives  secu- 
rity to  indemnify  the  town  chargeable  with  the  mainte- 
nance of  the  child,*     These  provisions  are  intended  for 


>  3  Jolu.  Rffi.  15.  \TJoknt.Sip.4l.  IS  JtM*.  Aip.  439,  5  Ctm. 
Sep.  S84. 

b  Oeutrei  D'dgutteav,  torn,  til  p.  3B4, 3SS.  BmOo'i  naU,  No.  176 
to  lib.  3  C<>.  LUt.     1  BUuk*.  Cowl.  4S9. 

'  fiitur'i  Oral  Aidiq.  tdL  iL  p.  340,  <3t»tot  CMf,  b;  ifaUcif,  p,  73. 
l%s  pmtQCliaa  and  tBodeiDUi  whicb  tbe  GoddcM  FoitDna  ii  nippom]  to 
beatotr  npon  (bondliiigi,  is,  nyt  Mi,  GiflbnJ,  om  of  Ihs  moM  ■muunr 
ud  siiiBiBled  pictum  thit  Ihs  kaan  and  ngoraoi  fftuey  of  JdtshiI  arei 

Slat  foHwno  trnfrtU  mfttu, 

Arridtn*  nudit  i^fanUbmt.     BMfmtt  tmma, 

tutolcilqiit  (inw.  Stt.  6.  t,  603— GOS. 

*  K  Y.  Reoittd  StalMtu,  toL  i.  p.  640—656.    In  Okie,  th*  conm  erf' 

MTDmoD  plew  Hcertain  and  enroree  Ihc  daty  of  the  pDUtirs  taUiBr  to 

maintain  bia  butud  child.    Sututt*  tf  Okit,  1631. 


DigizedtyGOOgle 


215  OF  TBE  SIGHTS  OF  PERSONS.  [Put  IT. 

the  public  indemnity,  and  were  borrowed  from  the  seve- 
ral English  statutes  on  the  subject ;  and  similar  regula- 
tions to  coerce  the  putative  father  to  maintain  the  child, 
and  indemnify  the  town  or  parish,  have  been  adopted  in 
the  several  states. 

The  father  of  a  bastard  child  is  liable,  upon  his  implied 
contract,  for  its  necessary  maintenance,  without  any 
compulsory  order  being  made  upon  him,  provided  he  has 
adopted  the  child  as  his  own,  and  acquiesced  in  any  par- 
ticular disposition  of  it.*  The  adoption  must  be  volun- 
tary, aud  with  the  consent  of  the  mother,  for  the  putative 
father  has  no  legal  right  to  the  custody  of  a  bastard  child, 
in  opposition  to  the  claim  of  the  mother ;  and  except  the 
cases  of  the  intervention  of  the  town  officers,  under  the 
statute  provisions,  or  under  the  implied  contract  founded 
on  the  adoption  of  the  child,  the  mother  has  no  power  to 
compel  the  putative  father  to  support  the  child.''  She 
has  a  right  to  the  custody  and  control  of  it  as  against 
the  putative  father,  and  is  bound  to  maintain  it 
•216     as  'its  natural  guardian  ;=  though  perhaps  the  pu- 


>  Heiketh  t.  Gowing,  5  Eip.  N.  P.  Rtp.  131.  But  eicapt  io  tocfa  • 
■pecial  case,  the  [Mitative  father  ii  not  liable  axoept  ujkid  an  axpraM  pn- 
mbe,  or  apoD  an  older  of  filiation  nnder  Ihe  atatuts.  Camaron  v.  Baker,  3 
Carr.  if  Payaa,  3G.  Furillio  v.  Crowlher,  7  Dowl  f  Rj/i.  613.  Hom- 
orief  V.  Ely,  19  WendM,  405. 

k  In  BngUod  nndei  the  aUtale  of  4  &  S  Wm.  4,  c  76,  the  motbeior 
B  baatard  child  had  no  remedy  ngajnat  the  father  for  ill  mainUuaDce.  Bnt 
bj  the  itatute  of  T  &8  Vict.  ch.  101,  the  mother  hu  relief,  and  the  father 
may  be  anmmoDed  before  the  petty  aeaaioiia,  and  ordered  to  pay  5«.  for 
eaeb  of  the  fint  aii  weeks  afler  birth,  IS*.  Bd.  for  every  lubseqaeot  week 
until  the  child  ia  thirteen  yean  of  age.  The  money  ia  to  be  paid  to  the 
mother  and  may  be  recoTered  from  the  father  by  distreB  and  imprieon- 
aent.    Thia  is  a  jnat  and  wiae  improvement  in  the  law. 

•  The  King  v.  Boper,  S  Term  Rep.  37S.  Ri  pane  Ann  Knee,  4  Boa;  ^ 
Pull.  148.  The  People  v.  Landt,  3  Jtkat.  Rtp.  375.  Carpenter  v.  Whit- 
man,  15  Jain*.  Rtp.  308.  Wri^it  v.  Wnglit,  3  Mom.  Rep.  109.  Matt. 
Rtvited  Statuitt,  1B35.  Acoata  v.  Robin,  19  Merlin't  LmiU.  Rtp.  367. 
The  power  of  the  pntalive  father  aver  the  illegitimate  child,  was  denied 
in  the  Roman  law,  and  it  ia  equally  ao  in  the  Spaniab  law.    tkH. 
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tative  father  might  assert  a  right  to  the  custody  of  the 
child  as  against  a  stranger.^ 

There  are  cases  in  which  the  courts  of  equity  have 
regarded  bastards  as  having  etiong  claims  to  equitable 
protection,  and  have  decreed  a  specific  performance  of 
voluntary  settlements  made  by  the  father  in  favour  of 
die  mother  of  her  natural  child.i»  On  the  other  hand, 
there  are  cases  in  which  the  courta  of  equity  have  with- 
held from  the  illegitimate  child  every  favourable  intend- 
ment which  the  lawful  heir  would  have  been  entitled  to 
as  of  course.  Thus,  in  Fursaker  v.  Robinson,"  a  natu- 
ral daughter  brought  her  bill  against  the  heir  at  law  to 
supply  a  defective  conveyance  from  her  father  to  her,  but 
the  chancellor  refused  to  assist  her  on  the  ground  that  she 
was  a  mere  stranger,  being  nullius  filia,  and  not  taken 
notice  of  by  the  law  as  a  (laughter,  and  that  the  father 
was  not  under  any  legal  obligation  to  provide  for  her  as 
a  child,  though  he  might  be  obliged  by  the  law  of  nature, 
and  so  the  conveyance  was  voluutary,  and  without  any 
consideration.  This  hard  decision  was  made  by  Lord 
CJowpet  in  1717 ;  but  the  language  of  Lord  Ch.  J.  King, 
in  a  subsequent  case,  to  which  I  have  just  alluded,^  is 
certainly  much  more  conformable  to  justice  and 
humanity.  "  If  a  man,"  says  he,  '"  does  mislead  '217 
an  innocent  woman,  it  is  both  reason  and  justice 
that  he  should  make  her  reparation.  The  case  is 
stronger  in  respect  to  the  innocent  child,  whom  the  father 
has  occasioned  to  be  brought  into  the  world  in  this 


^Hex.T.Cvntartit.Str.Rep.  1162.  A  penooKaDdiDg  in  locapdrnili* 
hu  bo«n  sllowed  to  mBinUin  m  actioD  on  tbo  ca««  ptr  qmd  lervilium 
amuit,  for  Ihe  abdueliaQ  of  bia  cUnghtai'i  illBptiniBte  ofiipring.  MoiiU 
V.  Garnhut,  T  Watli.  303. 

»  MEU«h«0De»  of  Ann»nil>le  v.  HarrU,  3  P.  Wnu.  Rtp.  432.  Horton  v. 
(Sbuti,  4  S.  Car.  Eqatly  Rep.  139.  Buna  t.  WinUiiop,  1  Join*.  Ch.  Btf. 
33B. 

.  Free,  in  CK  475.    1  Eq.  Cat.  Abr,  1S3.  pi.  9.    OUh.  Eq.  Sep.  139. 

em.  P.  R.  as6. 

t  MuchioMH  of  Annaadale  v.  Hmr™,  3  P.  Wvu.  Rtp.  433. 

I ,  Google 
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shameful  manner,  and  for  whom,  in  justice,  he  ought  to 
provide."  In  Knye  v.  Moore,^  flie  vice-chancellor,  in 
pursuance  of  the  doctrine  of  Lord  King,  assisted  to  up- 
hold and  enforce  a  deed  by  the  father,  making  provision 
for  the  mother  and  bis  illegitimate  childien  after  his 
death.  So,  in  Pratt  t.  Flamer,^  a  devise  by  the  father 
to  an  unborn  illegitiniate  child,  in  which  the  mother  was 
described,  was  held  valid ;  and  there  are  other  cases  in 
which  bequests  by  will,  in  fitvour  of  legitimate  children, 
have  been  liberally  sustained." 


•  1  Sinont'  ^  Stuarfi  Rep.  61. 
ti  5  Hmr.  ^  Johiu.  Rtp.  10. 

•  BeMheroft,  t.  Beaahcrait  I  Madd.  Rep.  334,  Phil.  ed.  Gaidaei  t. 
Heysr,  3  Paige't  Rep.  11.  Bnt  in  Wilkiiuon  v.  WitkiiuoD,  b«fan  V.  Ch. 
Biuoe,  1843  a  provWan  ia  fkTimr  oT  tatan  iUegitimatB  ahildten  wu  held 
to  be  elMri;  void.  N.  i.  Legal  Ohtretr,  vol.  L  191. 
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LECTURE  XXX. 


OF  ODA&OIAN  ASD    WARD. 


Thb  relation  of  guardian  and  ward,  is  oeariy  allied  to 
that  of  parent  and  child.  It  applies  to  children  during 
Uieir  minority,  and  may  exist  during  the  lives  of  the 
parents,  if  the  infant  becomes  vested  with  property ;  hut 
it  usually  takes  place  on  the  death  <tf  the  father,  and  the 
guardian  ia  intended  to  supjdy  his  place. 

There  are  two  kinds  of  guardianship ;  one  by  the 
common  law,  and  the  other  by  statute ;  and  there  were 
three  kinds  of  guardians  at  common  law,  viz. :  guar- 
dian by  nature,  guardian  by  nurture,  and  guardian  in 
socage.  > 

(1.)  Guardian  by  futtura,  ia  the  lather,  and  on  his  death, 
^  mother ;  «»d  this  guardianship  extends  to  the  age  of 
twenty-one  years  of  the  child,  and  it  extends  only  to  the 
custody  of  his  person,  and  it  yielded  to  guardianship  in 
socag&i'  It  was  doubted  for  some  time  in  the  books, 
whether  the  guardian  by  nature  was  entitled  to  the  pos- 
session of  the  personal  estate  of  the  infant,  and  could 
give  a  competent  discharge  to  an  executor  on  the  pay- 
ment of  a  legacy  belonging  to  the  child ;  and  it  was 
finally  understood  that  he  could  not.o    It  would  seem, 


■Co.  lift.  88.  k    aCo.3T.b. 

k  C».  Lilt.  74. «.  LUU  HO.  ISS.  Co.  LUU  87.  h.  Sa  Hargniv'i  aoU, 
la.  TtMKmgv.lliDrpiS  Jfwl.  Jts]i.a91.  Jwkno  v.  Combt,  T  Cawra** 
Jbp.  36.    9  WtndtlTi  Rtf.  1S3,  S.  C. 

•  Dartoy  t.  TalCtny,  1  P.  W^n*.  38>.  CimDlBgiiam  t.  Huim,  dtod 
;B8Br>.  IBC.  G«Mt  *.  Tdlnudp,  1  J«*M.  Ci.  Xty.  3.  BfilMT.  Boy- 
dn,  3  Piak.  Btp.  SIS. 
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therefore,  that  if  a  child  hecomes  vested  with  personal 
property  only,  in  the  lifetime  of  the  father,  there  is  no 
person  strictly  entitled  to  take  it  as  guardian,  until  a 
guardian  has  heen  duly  appointed  hy  some  public  autho- 
rity, though  if  real  estate  vests  in  the  infant,  the  guardi- 
an in  socage,  or  a  substitute  for  such  a  guardian  provided 
by  statute,  will  be  authorized  to  take  charge  of  the  whole 
estate,  real  and  personal.  The  father  has  the  first  title 
to  guardianship  by  nature,  and  the  mother  the  second ; 
and  according  to  the  strict  language  of  our  law,  says  Mr. 
Hargrave,"  only  the  heir  apparent  can  be  the  subject  of 
guardianship  by  nature,  and  therefore  it  is  doubted 
whether  such  a  guardianship  can  be  of  a  daughter,  whose 
heirship  is  presumptive,  and  not  apparent.  But  as  all 
the  children,  male  and  female,  equally  inherit  with  us, 
the  guardianship  by  nature  would  seem  to  extend  to  all 
the  children,  and  this  may  be  said  to  be  a  natural  and 
inherent  right  in  the  father,  as  to  all  his  children,  during 
(heir  minority,  i*  The  coart  of  chancery,  for  just  cause, 
may  interpose  and  control  that  authority  and  discretion, 
which  the  father  has  in  general  in  the  education  and 
management  of  his  child.o  In  De  Manneville  v.  De 
Manneville,^  Lord  Eldon  restrained  a  father  from  doing 


•  Note  66.  to  lib.  3  Co.  UtU 

t>  Maephtrtm  an  InfanU,  p.  61 . 

•  3  Font.  7>.  ef  Equity,  234.  note.  CrgDie  v.  Hnnter,  3  Ce^t  Rep.  349. 
t  10  Vetey,  53.    The  principls  ncoga'aed  md  anroresd  by  the  tuei  of 

CreKte  t-  Hunter,  Rex  t.  Dn  ManDsrille,  5  Eatt,  331,  and  De  Maiine- 
viUe  T,  Df  MamuvilU,  sad  bj  the  cue  of  the  People,  ex  relat,  Barry,  v. 
Meretin,  decided  upon  hab.  eorp.  by  the  chancellor  of  the  Hste  of  New- 
York,  in  Aa^Bt,  1B39,  B  Paige'i  Sep.  47,  and  afterward*  b^Jnd^  InglM, 
in  New-Tork,  in  1840,  ia,  that  the  court  of  chancery  will  not  permit  hh 
B>/an(  too  youTig  to  elooie  for  ittelf,  and  being  a  nalnrai  bvnt  eititen,  to 
he  taken  from  ilt  nuther  againtt  her  amaent,  to  be  delivered  to  on  oUtK 
father,  to  it  carried  abroad  out  of  the  country,  whatever  may  be  tbe 
merila  of  the  difficullia*  oaDsiiig  a  ■aparetlon  between  hoiband  and  wife, 
and  Dotwitbitandini;  the  domicil  of  the  wife  be  that  of  her  hiuhand.  The 
ohild  bom  in  the  United  Statei  owea  uatnral  ■ilegiance  and  hw  indepenil- 
ant  lighta,  and  one  la  to  reaid*  whrae  li«  wai  bom,  when  tbe  mother,  bom 
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any  act  towards  remoral  of  his  infant  child  out  of  the 
kingdom,  and  he  said  that  the  Jurisdiction  of  the  court 
of  chancery  to  control  the  right  of  the  hithei  prima  fcune 
to  the  person  of  his  child,  was  unquestionably  establish- 
ed. He  admitted,  however,  that  the  jurisdiction  was 
questioned  by  Mr.  Hargrave ;»  but  it  was,  on  the  other 
hand,  supported  with  equal  ability  by  M.  Fonblanque. 
In  the  case  oi  Wetlsley  v.  Duke  of  Beaufort,^  the  Lord 
Chancellor,  after  a  very  able  and  thorough  investigadon, 
refused  to  restore  to  a  father  the  custody  of  his 
infant  'children,  on  the  ground  that  bis  character  *221 
and  immoral  conduct  rendered  him  unfit  to  be  their 
guardian ;  and  the  decision  was,  in  1828,  affirmed  by  the 
house  of  lords.  The  jurisdiction  of  chancery,  and  the 
fitness  of  its  exercise  in  that  instance,  was  finally 
established.^ 


h«n  sbo,  uid  iKwfaU;  and  ictnmlly  a  naidoat  here,  vill  not  eoiuaut  to  his 
TsmoTsl,  and  he  is  too  joaog  to  cbooae  for  hiiDMlC 

•  Note  70.  to  C«.  Utu  89.  a. 

•  9fliMMU'>Se]i.  I.    Wood  ▼.  Wood,  5  Faift.  605,  S.  P. 

<  Wel]>.l«y  T.  WellMley,  1  Day).  N.  S.  153.  3  BUgk't  Pari.  R.  V.  9. 
194.  S.  C.  That  can  wai  acoompaDiad  and  fcllowed  bj  yttj  ptobani 
diaconkmi.  la  a  pamphlet,  attributed  to  the  poD  of  Mr.  Beamaa,  enlltlsd 
"  ObserratioDi  upon  the  power  eierciaed  by  the  oonrt  of  chancery,  of 
depririag  a  father  of  the  CDitody  of  hia  children,"  the  power  was  deemed 
Tory  qnotiDnaUe  in  point  of  aothority  u  well  aa  policy.  On  the  othei 
hand,  in  a  ireatina  pobliihed  by  Mr.  Rami  ■  buriater,  and  in  an  aiticle  is 
the  Quarttrly  Review,  No.  TT,  the  policy  and  wiadocn  of  [be  Jaiiidiction, 
ai  aMerled  in  the  court  of  chaocery  and  confirmed  in  the  honae  of  lordl, 
were  ably  vindicated,  and  ihown  to  be  connected  iritli  peat  moral  con- 
adentionl  ariringoat  of  tfae  neaieat  ties  of  aocial  life.  Attempta  have  been 
m*da  to  control  the  father'a  right  to  the  enrtody  of  hii  infant  cbildiiD,  by 
a  legacy  given  by  a  itranger  to  an  infant,  and  the  appointment  by  him  of 
a  gnardian  in  oonaequenoe  thereof.  Bnt  it  ia  aettled,  that  a  legacy  or  gift 
to  a  chitdi  confen  no  right  to  contral  the  father'a  oare  of  the  child,  and  no 
person  can  defeat  the  Other's  right  of  guardjanihip  by  snch  means.  If, 
however,  the  father  acoedee  to  the  conditiona  of  the  gift,  and  surrendan 
Dp  hia  control  of  the  child's  education,  the  conrt  of  chancery  will  not  aufier 
him  to  retract  it  Lord  Thurlow,  in  Fowri  v.  Cleavet,9  Bro.  500.  Colaton 
T.  Morrii,  G  lfad<(.  B9.  Lyons  v.  Blenkln,  1  Joe.  345.  See  also,  the  Etna, 
WoT^t  Rep.  464,  and  Story*  Com.  on  £g.  Jmtfndenet,  vol.  iL  574— 
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(2.)  Guardianship  &y  nurture,  occurs  only  when  the  HI- 
taut  is  without  aay  other  guardian,  and  it  bdongs  ezclo- 
sively  to  the  parents,  first  to  the  father,  and  then  to  th«  mo- 
ther. It  extends  only  totbe  petson,  and  determines  when 
the  in&nt  arrives  at  the  age  of  fourteen,  in  the  case  both  of 
males  and  females.  As  it  is  concurrent  with  guardian- 
ship by  nature,  it  is  in  effect  me^ed  in  the  higher  and 
mwe  durable  title  of  guardian  by  nature. •■  This  guar- 
dianship ia  said  to  apply  only  to  the  younger  children, 
who  are  not  heirs  apparent;  and  as  all  the  children  inherit 
equally  under  our  laws,  it  would  seem  that  this  species 
of  guardianship  has  become  obsolete. 

(3.)  Cruarrfton  tn  socage,  has  the  custody  of  the 
223*  *in&nt's  lands,  aa  well  as  of  his  person.>>  It  ap- 
plies only  to  lands  which  the  in&nt  acquires  by 
descent  ;■>  and  the  common  law  gave  this  guardianship 
to  the  next  of  blood  to  the  child,  to  whom  the  inheritance 
could  not  possibly  descend ;  and  dierefore,  if  the  land  de- 
scended to  the  heir  on  the  part  of  the  &lhec,  the  mother, 
or  other  next  relation  on  the  part  of  the  mother,  had  the 
wardship ;  and  so  if  the  land  descended  to  the  heir  on 
Uie  part  of  the  mother,  the  father,  er  his  next  of  blood 
had  the  wardship.*!  These  gnaidians  in  socage  cease 
when  the  child  arrives  at  the  age  of  fourteen  years,  for 
he  is  then  entitled  to  elect  his  own  guardian,  and  oust 
the  guardian  in  socage,  and  they  are  then  accountable  to 
the  heir  for  the  rents  and  profits  of  the  estate."  If  the 
infant,  at  that  age,  does  not  elect  a  guardian,  the  guardian 


981,  wli«ra  the  jmudiction  of  the  cwtrt  of  ohuioer;  on  thii  tubieet  »  foil j 
azimined  and  HMtBinsd. 

•  3  Co.  38.  b.    Harg.  Dote  6T.  to  Uh.  3  Co.  LUt.    Com.  Dig.  tit  Oumr- 
dini.D. 

t  Cam.  Dig.  tit  Ouardian.  B. 

•  Qaadring  v.  Downi,  3  Mod.  Rtf.  176. 

4  LitL  ate.  193.    QuBdriDx  r.  Down*,  3  M»i.  B^  176. 

•  Ha.  Ibid. 
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in  socage  coatinues.*  The  conunoQ  lav,  like  the  law  of 
Solon,^  was  strenuous  in  lejecting  all  persona  to  whom 
the  inheritance  might  poBsibly  airire,  and  its  advocates 
triumph  in  this  lespect  over  the  cirll  law,<:  which  con>- 
mitted  the  burden  of  the  goandian^up  to  the  person  who 
was  entitled  to  the  emolument  of  the  succession.  As  w» 
have  admitted  the  half  blood  to  inherit  equally  with  die 
whole  blood,  this  jealous  rule  wonld,  still  mote  exteosiTe- 
ly  with  us,  prevent  iBlations  by  blood  imm  being  guar- 
dians in  socage.  The  law  of  Scotland,  and  the  ancient 
law  of  France  took  a  middle  course,  and  may  be  sup- 
posed, in  that  respect,  to  have  been  founded  in  more  wis- 
dom than  either  the  civil  or  the  comnxm  law.  They 
committed  the  pupil's  estate  to  the  person  entitled  to  the 
legal  stmcession,  because  he  is  most  interested  in  preser- 
ving it  Jrom  waste ;  but  excluded  him  from  the 
custody  of  the  pupil's  person,  because  *his  interest  *223 
ia  placed  in  opposition  to  the  life  of  the  pupil.^ 
And  yet,  perhaps,  the  English,  the  Scots,  and  the  French 
laws,  equally  proceeded  on  too  great  a  distrust  of  the  ordi- 
nary integrity  of  mankind.  They  might,  with  equal  pro- 
{NTiety,  have  deprived  children  of  the  custody  and  main- 
tenance of  flieir  aged  and  impotent  parents.  It  is  equal- 
ly a  mistake  in  politics  and  in  law,  m  ccnsider  mankind 
degraded  to  the  lowest  depths  of  vice,  or  to  suppose  them 
acting  under  the  uniform  government  of  virtue.  Man 
has  a  mixed  character,  and  practical  wisdom  does  not 
admit  of  such  extreme  conclusions.  The  old  rule  against 
C(»nnutting  the  custody  of  the  person  and  estate  of  a  In- 
natic,  to  the  heir  at  law,  has  been  overruled  as  ntueason- 


•  Tha  Kiog*.  P«mpod,  jUdrra'i  Bif.  313.  Tb*  ifMrdiui  In  MMg* 
hu  lawful  ponnnOD  of  the  ludi,Bnd  he  mkf  mainuin  Mtiatu  of  treq«M 
at  ejecUnanl  in  mpeet  le  Ihe  lanAi  of  the  mtd.  Bjtaa  t.  Tsn  HooMii, 
5  Johu.  Rtp.  66.    Jickaon  t,  De  Wttti,  7  Md.  157. 

b  Petltr't  Oreek  Antiq.  toL  I  p.  174. 

•  Co.  LUt.  86.  b.     1  Blaeii.  Cam.  469. 
tETikhu'tlMt.p.19.    HaUammtke  MiddUAgM,^.ip.lK. 
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able.^  If  a  presumptioti  must  be  indulged,  as  was  ob- 
served in  one  of  the  cases,  it  would  be  in  favour  of  kind- 
ei  treatment,  and  more  patient  fortitude,  from  a  daughter 
OB  committee  of  the  person  and  estate  of  an  aged  and 
afflicted  mother,  than  from  the  collateral  kindred.  The 
fears  and  precautions  of  the  lawgiver  on  this  subject,  im- 
ply, according  to  Montesquieu,  a  melancholly  conscious- 
ness of  the  corruption  of  public  morals.'* 

This  guardianship  is  a  personal  trust,  and  is  not  trans- 
missible by  succession,  nor  devisable  nor  assignable.  It 
extends,  not  only  to  the  person,  and  all  the  socage  estate, 
but  to  hereditaments,  which  do  not  he  in  tenure,  and  to 
the  personal  estate.  This  is  the  opinion  of  Mr.  Hai^rare, 
and  he  supports  it  by  strong  reasons  ;■>  notwithstanding, 
it  is  admitted,  that  the  title  to  guardianship  in  socage,  can- 
not arise  unless  the  infant  be  seised  of  lands  held  in  soc- 
age.    This  guardianship  in  socage  may  be  considered 

as  gone  into  disuse,  and  it  can  hardly  be  said  to 
•224     exist  in  this  country,  for  the  guardian  'must  be 

some  relation  by  blood  who  cannot  possibly  inherit, 
and  such  a  case  can  rarely  exist.  By  the  New- York 
Revised  Statutes,^  where  an  estate  in  lands  becomes  ves- 
ted in  an  infant,  the  guardianship  of  such  infant,  with 
the  rights,  powers,  and  duties  of  a  guardian  in  socage,  be- 
long to  the  father  of  the  infant ;  and  if  there  be  no  father 
to  the  mother ;  and  if  there  be  neither,  then  to  the  near- 
est and  eldest  relative  of  full  age,  not  being  under  any 
legal  incapacity ;  and  as  between  relatives  of  the  same 
degree  of  consanguinity,  males  are  preferred.  But  the 
rights  and  authority  of  every  such  guardian  are  superse- 
ded in  all  cases  where  a  guardian  is  appointed  by  the 
deed  or  last  will  of  the  father  of  the  infknt,  or  in  default 


•  Dormet'i  cue,  3  P.  Wnu.  362.    In  the  mKttar  of  Liringstoii,  1  John*. 
CJk.  Rtp.  436.    Lord  Hudwicke,  in  3  Ati.  Rtf.  14. 

k  Beprit  dtt  Loix.liv.  19.  <^.  S4. 

•  Note  67  to  lib.  3  Co.  Idtt. 

•  Vul.  U,  3d  edit.  p.  3. 
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thereof,  by  the  surrogate  of  the  county  where  the  minor 
resides.'  Surrogates  have  the  same  power  to  allow  and 
appoint  guardians  as  is  possessed  by  the  chancellor ;  and 
as  the  powers  and  jurisdiction  of  the  court  of  chancery 
are  declared^*  to  be  co-extensive  with  the  same  powers 
and  jurisdiction  in  England,  with  the  exceptions,  addi- 
tions, and  limitations  created  and  imposed  by  the  consti- 
tution and  laws,  it  is  to  be  inferred  that  the  chancellor  of 
New- York  retains  the  jurisdiction  over  infants,  which  he- 
longs  to  the  chancellor  in  England,  and  which  belonged 
to  the  chancellor  of  New- York  prior  to  the  1st  of  January, 
1830,  when  the  Revised  Statutes  took  effect. 

(4.)  Testamentary  guardianships,  to  which  I  hare  al- 
ready alluded,  are  founded  on  the  deed,  or  last  will  of  the 
father,  and  they  supersede  the  claims  of  any  other  guar- 
dian and  extend  to  the  person,  and  real  and  personal  es- 
tate of  the  child,  and  continue  until  the  child  arrives  at 
full  age.  This  power  in  the  father  to  constitute  a  guar- 
dian by  deed  or  will,  was  given  by  the  statute  of 
12  Charles  11.,  and  it  has  been  pretty  extensively 
'adopted  in  this  country.  It  is  a  personal  trust  *22S 
and  is  not  assignable."  A  will  merely  appoint- 
ing a  testamentary  guardian,  need  not  be  proved ; 
and  though  the  statute  speaks  of  appointment  by  deed, 
as  well  as  by  will,  yet  such  a  disposition  by  deed  ma^ 
be  revoked  by  will ;  and  it  is  evident  from  the  language 
of  the  English  statute,  and  from  the  reason  of  the  thing, 
that  the  deed  there  mentioned,  is  only  a  testamentary  in- 
strument in  the  form  of  a  deed,  and  to  operate  only  in  the 
event  of  the  father's  death.*     Though  the  statute  laws 


•  N.  Y.  Revittd  Statuttt,  vol.  u  p  719.  mc.  T.  Vol.  ii.  p.  151.  mc.  4, 
5,  G. 

>•  Ibid.  tpIu.  p.  113.  aec.  36. 

'  Eyre  T.  CoanlMi  of  Sbatubnrjr,  3  P.  Wmi.  131.  Gilchrist,  J.  in  Balch 
V.  Smith,  13  N.  H.  Sip.  441. 

'  Lord  Shafteabary  t.  HannHm,  Fiach't  Rtp.  393.  Lord  Eldan,  in  Ex 
/iir(«,  the  Eail  of  IlchMter,  7  Vtty,  367.  Tli«  ilatnte  of  Ohio,  in  1831, 
Torj  properly  diops  the  word  deed,  and  {i?es  th«  fiUbaitbe  power  of  ap- 
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in  this  oountry,  which  have  adopted  or  followed  the  pro- 
visions in  the  English  statute,  may  have  abridged  its  ex- 
planatory and  verbose  phraseoli^y,  it  ia  not  to  be  pre- 
sumed that  they  intended  to  vary  the  construction  of  it. 
These  parental  guardians  may  be  appointed  by  the  fath- 
er, whether  he  be  of  full  age  or  a  minor,  and  to  any  child 
being  a  minor,  and  umnarried."  The  better  opinion  is, 
that  such  a  testamentary  guardian  will  continue  till  the 
age  of  twenty-one,  though  the  infant  be  a  female,  and 
marry  in  the  mean  time,  if  the  will  be  explicit  as  to  the 
duration  of  the  trast ;  for  the  statute  gives  that  authority 
to  the  father.    It  has  been  held,  that  the  maniage  of  a 


pointing  by  wtU,  %  tMUnenUiy  gnaidian  to  hm  iufhnt  uul  nnnuitod 
cliild.  But  ihe  BUivte  in  North  Carolina,  Gmrgia,  snd  Tenntwee  tvjt 
expranl;,  that  the  father  may  by  deed  oxecated  in  hia  lifetime,  or  hy  hia 
UM  will  and  teatament  in  irriting,  diqMie  of  the  cnatody  and  tuition  of  hii 
diiUren  during  their  raiBoritr.  N.  C.  R.  5.  1837,  p.  306  SlatuU  Lam 
•/ rnnu«w>,  1836,  p.  366.    HaUkkU*  Ccdt  af  Otrgia,  lS45,p.  333. 

•  N.  y.ilevisciiSlalaln.TOl.  ii.  p.  150,  aec  1,3,3.  StatuU* af  Nie- 
Jertey,  of  1795.  Elmtft  Digtil,  59S.  Act  of  Virginia,  1792.  V.  R.  C. 
ml.  L  340.  Slalute  of  PennaylTania.  Pardon't  Dig.  971.  Chwe'i  3t«- 
tntea  of  CHiio,  n>1.  iu.  1788.  Butote  of  AJabama,  of  1S33,  all  allow  m 
father,  being  a  minor,  to  appoint  a  testamenlary  guardian,  who  ahotlld 
haTO  the  powen  oT  a  guardian  in  camman  aooage.  Thii  tealameDlaij 
power  wai  copied  from  the  statute,  13  Car.  il.  c.  34.  The  Statute  of  J 
^icL  c.  3S,  haa  taken  awaj  iVom  an  infant  father  the  power  to  appoint  a 
tsMamentarj  gnirdian.  Bnt  it  ii  said  that  tlie  power  given  by  the  Hatute 
of  13  Car.  3  to  the  infant  htber  to  appoint  a  guardian  by  detd  ia  glill  re- 
tained. The  MoMae/uutttt  Ematd  SUUuUt,  of  1835,  part  S.  tit.  4.  ch. 
69.  Ibid.  tit.  7.  ch.  79,  require  wcatity  fiom  every  teetamentary  guardian 
oilnutse,  appointed  by  will  for  minora  or  otheia,  nnlese  the  will  direda 
stherwiae,  sad  the  tmatee'a  power*  and  datie*  are  preecrlbad  with  can~ 
■iderable  minntenese.  It  waa  declared  by  statute  iu  Haancbusetta,  in 
1837,  that  the  marriage  of  a  female  guardian  openited  aa  an  eitingniih- 
■lent  of  ber  authority  as  guardian,  and  that  the  hnaband  did  not  succeed 
•a  guardian  in  her  right.  The  statute  of  Illinois,  of  ItiSS,  girea  the  power 
bf  deed  or  last  will  to  the  mother  as  well  as  to  ihe  father,  if  she  be  gole.and 
the  father  has  made  no  lueh  diipon'lian.  Thougli  a  tcMstor  b;  will  directs 
hif  execntora  out  of  the  proceeds  of  a  specified  bequest  to  his  infant  son,  to 
educate  him,  that  provision  does  not  of  itself  make  the  execntora  testamen- 
tary giMrdiam,  for  it  is  only  instraction  or  direction  as  tn  the  edoofttion  of 
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daughter  will  detenuine  the  gtiardianship  as  to  her, 
though  not  so  as  to  a  son  until  he  comes  of  age  ;  and 
Lord  Haidwicke  said,  in  Mendea  v.  McTides*-  that  it  had 
been  so  adjudged  in  lAird  ShafteBkury's  case.  But,  in 
the  subsequent  case  of  Roach  t.  Garvan,^  the  language 
of  the  chancellor  was,  that  tfie  marriage  would  not,  of 
Hselfj  determine  a  guardianship,  though  the  couit  would 
never  appoint  a  guardian  to  a  married  female  in&nt.  The 
latter  cases  lead  to  the  conclusion,  that  the  marriage  of  a 
female  in&nt  does  not  absolutely  determine  the  guar- 
dianship, and  that  it  would  require  a  special 
•order  in  chancery  to  do  it,"  The  cases  are  not  •236 
very  clear  and  consistent  on  this  point.  It  would 
be  quite  reasonable  that  the  marrit^  of  a  female  ward 
should  determine  the  guardianship,  both  as  to  her  person 
and  her  estate,  if  she  married  an  adult.  It  ought  to  be  so 
as  to  her  person,  but  not  as  to  her  estate,  if  she  married  a 
minor.  Upon  the  marriage  of  a  male  ward,  the  guardi- 
anship continues  as  to  his  ratate,  though  it  has  been 
thought  otherwise  as  to  his  person.* 


tbe  inhM,  aad  doM  not  fmplj  M<  etittiy  «r  dnuge  «f  Ab  penon.  Ebt«ii 
V.  Wtlker,  1 1  LeigKi  Rtp.  414. 

•1  Vtt.e9.    3  Jti.  JI^.619. 

k  1  Vetry.  160. 

'  In  tbe  nutter  «f  Wbitakar,  4  Jehu.  Ch.  Rtp.  380.  It  wu  dwided  in 
3»am  T.  Wud,  10  Yergfr,  160,  tllml  guudiuahip  u  to  a  hatAt  wud 
CMWi  npon  bir  muriage  nndei  age.  In  England  it  ia  qnita  of  coane  to 
appoint  B  new  ^nardiaii  in  mch  a  caaa.  B  Stmona,  346.  The  conR  of 
obancory  rately  remonia  a  teatamentaiy  gaardlan  doly  appcnnted,  tiioDj[h 
it  will  interiera  and  imine  *ueh  leetrictiona  as  will  prevent  an  abnae  of 
the  tnnl.  GoodaJI  r.  Huria,  S  P.  Wm».  560.  Roach  v.  Oarraii,  1  VcRjr, 
IGO,  and  the  note  of  Mr.  BtW.iM.  TheieieeniB  lobe  no  aaffioient  grennd 
let  the  donbt  in  some  of  the  book*,  that  a  teatamentaiy  pardian  cannot 
be  removod.  Storj^i  Cam.  on  Bq.  J^rifprudenee,  to),  ii.  p.  573,  nrte. 
When  a  feme  aola,  appointpd  gnanliaB  to  her  infant,  uairiad,  the  oonrt 
directed  an  inqniry  whether  ahe  bad  not  tbarehy  deprived  henelf  of  the 
gnordianebip,  aa  ahe  waano  longer  nijurii;  Ibongti  it  aormB  abe  might  b« 
re-appoinled  ander  new  aurettea.  Gomall,  Matttr  e/.  Rolls  conrt  at 
Wntwiniter,  May,  1839. 

*  Stne't  Dmwatic  RelaliMu,  p.  398.    By  the  elrt  law,  t 
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(5.)  The  distinction  of  guardians  by  nature,  and  by 
socage,  seems  now  to  be  lost  or  gone  into  oblivion,  and 
those  several  lands  of  guardian  have  become  essentially 
superseded  in  practice  by  the  chancery  ^uardiatts,  or 
guardians  appointed  by  the  court  of  chancery,  or  by  the 
surrogates  in  the  respective  counties  of  New- York,  and 
by  courts  of  similar  character,  and  having  jurisdiction  of 
testamentary  matters,  in  the  other  states  of  the  Union.* 
Testamentary  guardians  are  not  very  common,  and  all 
other  guardians  are  now  appointed  by  the  one  or  the 
other  of  those  jurisdictions.  The  power  of  the  chancel- 
lor to  appoint  guardians  for  infants  who  have  no  testa- 
mentary or  statute  guardian,  is  a  branch  of  his  general 
jurisdiction  over  minors  and  their  estates,  and  that  juris- 
diction has  been  long  and  unquestionably  settled. <>  The 
chancery  guardian  continues  until  the  majority  of  the 
infant,  and  is  not  controlled  by  the  election  of  the  infant 
when  be  arrives    at    the    age    of  fourteen.^     If   there 


Dot  coDfer  on  a  minor  the  priTilggeo  of  niDJorily.  Dig.  4.  4.  3.  Code,  5. 
37.  IS,  but  the  Itwa  of  modani  nslioUB  are  Toiy  divsne  on  the  effect  of 
marriage  upon  minoi&  Maniago  ii  an  emancipation  of  the  minor  to  full 
rifhU  b;  the  Franch  and  Dntch  lam.  Cadt  Civil,  arL  476.  Veet  ad 
Ptmd.  4. 4.  G.  VandtrliHdm'i  Intl.  b.  1.  ch.  S.  mc  7. 

'  In  FennsylTania,  the  orphan's  court  baa  planar;  pover  to  appmnt  and 
(Wnlrot  guardiuiB,  and  regulate  the  maintenance  of  infants  ;  aod  in  Oh», 
the  conrta  of  oommon  pigaa ;  and  in  New-Jeraej.  the  ordinary  or  orphan*! 
eoort.  or  the  rarrogale,  as  the  caae  may  be  ;  and  in  MaAaachuaelta,  Con- 
necUcnt,  and  other  atatea,  the  court  of  probate  of  the  connty  have  the  power. 
In  North  Carolina,  the  auperior  and  county  courli  and  Ibe  court  of  chan- 
eeiT,  aeeiii  to  hftfe  eancarrent  joriidictian  otbt  orpbaiu  and  their  eatateo. 
N.C.  R.S.  I837,p.  307.  313. 

h  Hm-g.  D.  IS  U  Co.  Lilt.  88.b.  3  Foab.Tr.E^.^9.  n.  10  Fmy,63. 
Sir  J.  Jtkyll,  in  Eyre  v.  Counten  of  Shafteebury,  3  P.  Wmt.  IIB,  119. 
The  uaual  order  in  the  ippoinlmenl  of  a  gnardiaa  for  a  minor  under  four- 
teen, Lhe  father  beiug  dead,  is  (I.)  to  (he  mother  if  unmarried,  (S.)  the  pa- 
ternal, and  (3.)  ths  matem&l  grandfather,  (4.)  loone  or  mare  uncles  on  the 
father's  side,  (5.)  to  the  one  or  more  ancles  on  the  mother's  side,  (G.)  to  any 
other  proper  peraon. 

'  In  the  matter  of  NkoU,  1  Joint.  Ch.  Rtp.  S5.  JV.  ¥.  Rrvited  Sta- 
tute*, *ol.  ii.  p.  151,  MC  10.    In  Maryland,  it  m  pioTid«d  by  ilatnte,  that 
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be  DO  testamentary  'guardian,  the  surrogate  or  *237 
judge  of  probate  is  authorized  to  allow  of  guardi- 
ans who  shall  be  chosen  by  infants  of  the  age  of  fourteen 
yeafs,  and  to  appoint  guardians  for  such  as  shall  be  with- 
in that  age,  in  as  full  and  ample  a  manner  as  the  chan- 
cellor may  appoint  or  allow  the  same,  upon  the  guardian 
giving  adequate  security  for  the  faithful  dischai^  of  his 
trust;  and  upon  due  cause  shown,  and  due  inquiry 
made,  the  surrogate,  who  appointed  a  guardian,  may  re- 
move him  from  his  trust,  and  appoint  another  in  his  stead.> 
Guardians  are  liable  to  be  cited  and  compelled  to  account 
before  the  surrogate,  but  his  powers  in  these  respects  are 
not  exclusive.  The  general  jurisdiction  over  every  guar- 
dian, however  appointed,  still  resides  in  chancery ;  and 
a  guardian  appointed  by  the  surn^ale,  or  by  will,  is  as 
much  under  the  superintendence  and  control  of  the  court 
of  chancery,  and  of  the  power  of  removal  by  it,  as  if  he 
were  appointed  by  the  court.'' 


infant  fimuln  at  the  age  of  ■rlMD.  aliall  ba  antitled  to  demaad  and  raMrra 
train  theii  guardians,  poMeanon  of  theit  real  and  penonal  otataa,  and  at 
thaageof  aigbloan,  tbcy  hata  a  capacitf  to  deviae  real  eatalo.  BnttboMara 
eieeptioDi  to  the  gBnaral  rale  of  the  cammoii  law,  and  in  otbw  tsapacta  Iha 
leg«l  ninanty  anddintHlitjarjiifBac;  of  liwaalei  aa  wall  aaof  malea,  con- 
tinngi  nnlil  the  age  of  tweotf-ene.  Dana  v.  Jaoqnin.  5  Horr,  ^  JoAn*. 
Rep.  100.  She  OBiuwt  ezacate  anlaaia  to  her  guardian  onder  the  age  of 
twenty-one.     Fridge  t.  Stats,  3  CtiU.  ^  Jihtu.  Rip.  103. 

•  N.  Y.  Reviii  SlaluUt,  vol.  iL  p.  150—153,  sec.  4,  5,  6,  10—19. 
Matt,  Btviitd  Statutet,  1835.  Ths  oompetsnt  age  of  Ihs  infant  farehooi- 
'■m  •  gnardian,  ia  naaally  fiied  at  toarteen  m  malcB,  and  wtien  a  diflereitee 
ii  made  between  the  age  of  the  aexea  in  thia  caaa,  it  is  twelre  in  lematfl*. 
This  waa  the  an«iaat  atalnte  role  in  Connecticnl,  and  il  waa  declared  bf 
alatnta  in  1831,  and  in  Ohio  by  statuta  in  1BS4. 

»  In  the  Matler  of  Andrewi,  1  Jalmt.  Ch.  Rep.  99.  Bx  pmtt  Cmiub, 
3  Johnt.  Ch.  Rep.  439.  Dnka  of  Beaufort  t.  Berly,  1  P.  Wmt.  700.  If  . 
Y.  Rniitd  Statvttt,  to!,  ii.  p.  159,  153.  3S0.  The  rights  and  powers  of 
the  gnacdiana  otbf  the  penon  and  pr^etty  a!  their  wards  are,  lilis  the 
rights  and  anthohtiea  of  execntots  and  administrators,  strictly  local  an4 
Mnnot  be  eKercised  in  oiher  stales,  for  tbey  come  within  the  same  reason- 
ing and  anthority.  Moirel  t.  Dickey,  1  Joint.  Ck.  Ref.  156.  Sabia  v. 
Gilman,  1  N.  H. Rep.  193.  ArnutrongT. Lear,  19  fTAMfon,  169.  Sttry't 
Vol  n.  21 
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The  practice  in  chancery,  on  the  appointment  of  a 
guardian,  is  to  require  &  master's  report  approving  of  the 
person  and  security  offered.  The  court  may,  in  its  dis- 
cretion, appoint  one  person  guardian  of  the  person,  and 
another  guardian  of  the  estate,  in  tike  manner  as  in  the 
cases  of  idiots  and  lunatics,  there  may  be  one  committee 
of  the  person,  and  another  of  the  estate.  The  guardian 
or  committee  of  the  estate  always  is  required  to  give  ad- 
equate security,  but  the  guardian  or  committee  of  the 
person  gives  none. 


Com.  on  tht  Cmfiiet  of  Lmei,  414.  Nor  hsve  they  any  Ralhotity  orei 
the  red  property  of  their  warda  litDate  in  other  couDtriee,  for  auch  ptoper- 
tj  it  gOTaned  by  the  )av  rii  tita.  Stonf,  ibid.  414 — tlT.  But  K  gnu- 
diBD  msy  chuige  tbe  damicil  of  hii  ward,  to  ae  to  effect  the  rigbt  of  ene- 
ocMon  to  penoUBl  properly,  if  it  be  done  in  good  ftith.  See  Pottinger  T. 
Wighlman,  3  Mirie^t'i  Rip.  67,  wbera  the  qneotion  ai  to  the  power  of 
tie  guardian,  being  alta  a  aidain  and  nul&er  cf  the  minur,  to  tranafer  the 
domici]  of  the  minor  ia  diecuaaed  b;  coanaol  with  great  leaining,  and  the 
competency  of  the  eurrinng  parent  ai  gnaidiu)  to  do  it,  is  ihowD  to  reit 
not  only  apon  principle,  bat  upon  ibe  wxindeet  foreign  BUlhority ;  and  J. 
Toel,  Rodenbargh,  Bynkenhoeck  and  Pathier,  are  cited  for  the  parpoae. 
The  aame  priociple  i>  adopted  inthlavanntry.     Holyoke  t.  Haakina,  5  Pick. 

Rtp  90.  The  caae  decided  by  Sii  William  Grant,  wai  one  in  vhich  the 
gnaidian  wai  aUo  the  mothtr  oTthe  infant,  and  the  coatiaental  authoritiea 
lefarred  to,  apeak  of  the  power  of  tbe  anrviring  porenf  to  change  the  doml- 
cil  of  the  child,  if  not  done  frendently  with  a  view  to  change  tbe  succeeakni. 
Pothier  agrees  to  that,  bat  denial  that  a  gnardian  in  that  character  only 
ean  do  it.  The  French  and  Loninana  ciTil  codea  deeiare  that  the  minor 
hta  hiidomlcilatthat  of  his  father,  molheior  tutor.  Code  Civil  of  Franct, 
n.  108.  o/ LoHiiiana,  art.  48.  K  contrary  decuion  waa  made  in  School 
Direclon  V.  Jamea,  3  Wattt  ^  .^rr;.  51)8,  and  it  waa  held  that  Ihoogh  the 
domicil  of  tbe  parent  was  the  domicil  of  the  child,  it  was  not  nececaarily 
■D  in  the  case  of  a  gaardian.  The  parent's  influence  in  Ihii  case  apringi 
ftom  the  inilitalioil  of  marriage  and  familiea,  and  the  leanied  Ch.  J.  Gib- 
eon,  folloired  the  doabt  of  Mr.  Juatlce  Story,  end  confined  Ihe  power  of 
changing  the  infant'i  domicil  to  the  parent,  qua  parent  It  would  rather 
■aetn  to  me  that  if  there  be  no  competent  parent  living,  and  the  gnardian 
be  duly  appointed,  that  he  may  and  onghl,  when  acting  in  good  faith  and  rea- 
sonably in  hie  character  of  guardian,  to  he  able  to  ahill  the  infant'a  dom- 
icil with  hii  own,  and  that  tbe  foreign  anthoritiea  to  that  point  have  the  beat 
leaaon  on  their  tide.  Tbe  objection  againat  the  guardian'*  power  in  each 
•  c*M  appean  to  me  to  be  too  refined  and  ipeanlalive. 
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The  guardian  of  the  estate  has  no  further  con-  "328 
cem  with,  or  control  over,  the  real  estate,  than 
what  relates  to  the  leasing  of  it,  and  the  reception  of  the 
rents  and  profits,  and  it  is  his  duty  to  place  the  ward's 
land  upon  lease.^  He  has  such  an  interest  in  the  estate 
of  his  ward,  as  to  enable  him  to  avow  for  damage  fea- 
sant, and  to  bring  trespass  or  ejectment  in  his  own  name. 
There  were  common  law  rights  belonging  to  the  guardi- 
an in  socage,  and  they  apply  to  the  general  guardian 
at  the  present  day.i*  He  may  lease  during  the  minority 
of  the  ward,  and  no  longer,|=  but  he  cannot  sell  without 
the  authority  of  the  court  of  chancery.  He  may  sell  the 
personal  estate  for  the  purposes  of  the  tnist,  without  a 
previous  order  of  the  court.''  Whenever  it  becomes 
necessary  to  have  the  real  estate  of  an  infaot  sold,  there 
must  be  a  guardian  specially  appointed  for  that  purpose : 
and  the  sale  is  made  luider  the  direction,  of  the  court  of 
chancery,  and  the  application  and  disposition  of  the  pro- 
ceeds are  to  be  under  its  order,  for  in  respect  to  such 


■  Geoet  7.  Tallmadge,  1  Jahta.  CI-  Rtp.  SSI.  Jone*  v.  Wud,  10  Yer- 
ger,  160. 

b  Staepland  v,  Royle,  Cro.J.  9S.  BjroB  v.  VanHormn,  5  JoAni.  Rtp. 
66.  King  T.  InbHbitdnts  of  Oakley,  10  £a(t,491.  But  the  guudian  or 
commillee  of  a  lunalie  cumot  make  leases  and  bring  ejectmenU  la  hu  own 
Beme,  withoat  apecial  atatate  aathority.  Tbii  waa  tKe  ruts  at  commou 
'aw.  Knipe  t.  Palmer,  S  Wilton,  130  ;  and  it  ia  the  rale  in  North  Caro- 
lina, (3  Irtdtll,  38S,)  wboie  cuorti  toIloiF  more  atrictly  the  Engliih  latr 
aod  are  Icia  iuflaenced  by  American  state  decisioua,  than  perhap*  any  date 
ia  the  Union. 

<  Doe  T.  Hod^n,  S  WiU.  133. 133.  Field  v.  Scbeffalin,  7  Johtii.  Ck. 
Rep.  154.  But  the  gnardian'a  leaie  or  tbe  iafaat'i  londa  for  a  term  of 
yaara,  eiteadiDg  beyon'^tho  infant's  age  of  14  yean,  ia  Toidabie,  provided 
Ifae  iolant  be  then  entitled  to  clione  hi*  own  goardiaa,  and  it  may  be 
aToided  by  the  ■abosqueDt  guardian  chosen  by  the  infant.  Snook  v.  Sut- 
ton, 5  Halited,  133. 

d  Field  V.  Scheffelin,  T  JsAna.  Ch.  Rtp.  150.  Eliia  t.  Ewex  M.  Ilridge, 
S  Piek.  Rrp.  243.  The  tale  of  perMnal  eMa(«  of  tfae  infuiit,  cetiui  qvr: 
Imsl,  without  a  previous  order  in  chancery,  if  fair,  would  undouhledly  be 
good  aa  to  the  purcbaaei,  but  the  aafer  connc  for  the  guardian  ia,  to  haTe 
a  pNTioua  order  ia  ebanosry. 
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proceedings,  the  iofant  ia  considered  a  ward  of  the  court* 
The  only  material  restriction  in  New- York,  on  the  power 
and  discretion  of  the  court  of  chancery  in  this  case  is, 
that  no  estate  of  an  infant  can  be  sold  against  the  pio- 
visioDS  of  any  last  will,  or  of  any  conveyance  by  which 
the  estate  was  vested  in  the  infant  But  the  provisions 
of  the  )aw  have  been  held  not  to  apply  ordinarily,  to 
the  case  of  a  female  infant  who  is  married.  The 
1229  power  given  to  the  court  to  order  a  'sale  of  the 
real  estate  of  infants,  was  intended  for  their  better 
maintenance  and  education,  and  not  that  the  proceeds 
should  be  placed  at  the  disposition  of  the  husband.'' 

In  addition  to  these  general  guardians,  every  court  has 
the  incidental  power  to  appoint  a  guardian  (u^/t/em,  and, 
in  many  cases,  the  general  guardian  will  not  be  received 
as  of  course,  without  a  special  order  for  the  purpose.^ 


»  N.  Y.  Bnittd  Statutt§,  toI.  ii.  p.  194,  loc.  170—180.  Jet  of  Con- 
gnu  b/  March  3d,  1843,  ch.  87,  u  to  the  cbancBry  aale  of  tba  tW  estata 
of  iofanti  within  Ibe  diitrict  of  Columbia.  In  Har;luid,  Ihe  cbsncellor.  by 
•  ■talnle  pnmBioa,  mfty  order  the  realettate  dcModing  to  inruiti  to  be  lold 
t»r  the  payment  of  debla.  And  in  Ohio,  tba  conrts  of  common  pleu  np- 
ptHDt  gnardiani,  and  may  authorize  Ihetn  to  aell  the  nsl  and  penonal 
(■lata  of  tho  ward  in  any  connly  of  the  atate  ;  and  ali  gvanjian*,  wbether 
appointed  by  the  conita  or  teatamentaiy,  mnat  account  before  the  court, 
•Tuy  two  yaaiB  ;  bnt  the  waid  may  open  the  accounta  within  two  yean 
•Her  he  cornea  of  age.  Aet  of  Mmyiand,  1785.  SlatMt  of  Ohio,  Feb.  6, 
1834.    Lbmm  of  MaiMm  v.  Sawyer,  12  Ohio  R.  195. 

k  Hatter  of  Wfailakar,  4  Joknt.  Ch.  Rep.  378.  The  ReviMd  Statatta  of 
New-Yorii  have  not  altered,  esaentially,  Ihe  phrawology  of  the  law  aa  it 
■tood  when  the  deciaion,  in  the  case  of  Whiiaker,  wa*  made.  The  Ian- 
linage  of  the  atatnte  ta  st^ffidenlly  comprvhrniiie  lo  ambnee  the  eaaa,  and 
there  na;  be  inalancea  in  which  it  wanld  be  ncceaaary  that  the  estate  of  a 
ftmde  married  infant  abould  be  aold,  a*  where  the  hosband  abaeonda  and 
laavaa  her  deatilute.  The  caie,  referred  to,  preaumed  that  the  power  to 
direct  a  aaie  alill  resided  in  Ihe  eonrt  of  chancery,  to  be  aierciaed  in  apeoil4 
caaea.  In  CeanectienI  the  cenrta  of  prt^te,  on  due  a[^1ication  and  for 
MaaonaUe  canee,  may  order  the  ante  of  the  real  ratate  of  any  minor. 
Sletuttt  of  Ceantetieut,  183S,  p.  331,  and  tbii  power  ia  ^neraUy  eon- 
ferred  by  atatute  in  Ihe  aevaral  atalea,  in  the  conria  of  conaialaria]  jnriadic- 

'  Harg.  note  70,  and  note  930  to  hi).  9  Co.  LiU.    Hnckle  r.  Wye, 
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Tlie  guardian's  tnist  is  one  of  obligation  and  duty,  and 
not  one  of  speculation  and  profit.  He  cannot  reap  any 
benefit  from  the  use  of  the  ward's  money.  He  cannot 
act  for  his  own  benefit  in  any  contract,  or  purchase,  or 
sale,  as  to  the  subject  of  the  trust.  If  he  settles  a  debt 
upon  beneficial  terms,  or  purchases  it  at  a  discount,  the 
advantage  is  to  accrue  entirely  to  the  infant's  benefit. 
He  is  liable  to  an  action  of  account  at  common  law,  by 
the  infant,  after  he  comes  of  age ;  and  the  infant,  while 
under  age,  may,  by  his  next  friend,  call  the  guardian  to 
account  by  a  bill  in  chancery.*  Every  guardian  in  soc- 
age and  every  general  guardian,  whether  testamentary 
or  appointed,  is  bound  to  keep  safely  the  real,  and  perso- 
nal estate  of  his  ward,  and  to  account  for  the  personal 
estate,  and  the  issues  and  profits  of  the  real  estate,  and 
if  he  makes  or  suffers  any  waste,  sale,  or  destruc- 
tion of  the  inheritance,  he  "is  liable  to  be  removed,  *230 
and  to  answer  in  treble  damages. <>    If  the  guardian 


Carli.  355.  Whoanr  enten  iqwD  tho  eatata  ot  an  tafnttl,  ti  emuidereil  in 
•qnily  u  entering  in  Ihe  chancer  of  gnardian,  and  alter  the  intaut  comN 
of  age,  ha  maj,  hj  bill  in  chaDcsry,  ncvret  ths  meaae  proSta.  Murgan  t. 
Morgan,  I  Atk.  4H9.    Dniry  v  Conner,  1  Harrit  4-  OiU,  S30. 

*  Bj  the  practice  iu  chaacery,  an  loiaDt  ia  allowed  one  jtar  altar  he  ai- 
riTeaofage  lo  inTeatigate  Ibe  gnardian'a  accounta,  and  to  anrcharge  andfal- 
nJj  if  thef  be  foand  wnag,  tai  the  gaaidian  ia  not  entitled  to  an  abiolnte 
diMihargQ  autil  the  eipiretioa  oftbat  time.  In  the  Matter  of  Fan  Hume,  7 
Paige,  4G.  The  court*  of  equity  throw  a  vigUant  and  jsaloui  care  oreT 
tba  deallaga  of  gnardiaoa  with  infsati  on  their  coming  of  sge.  If  there  be 
a  pecuniary  tranaaction  between  guardian  and  child  Jnat  after  the  latter 
becomea  af  age  aod  without  an;  beaeGt  moTing  la  the  child  la  in  the  caaa 
ofgifla,  the  preaumptian  ia  that  nndue  influence  baa  been  employed  and 
that  preaumptian  mual  be  rebutted  by  adequate  pronf.  Archer  v.  Mndson, 
7  Btavan,  551.  The  courta  ael  aside  anch  tranaactiona  on  the  ground  of 
public  utility  and  policy,  though  there  bo  no  actual  unfaimua  in  the  cue. 
Hylton  V.  Hyllon,  S  Ff«y,  Jan.  547. 

k  N.  Y.  Rented  Sututt;  vol  ii.  p  153,  aec.  30,  SI.  The  atatate  law 
of  Tonnenee  ia  very  atrict  and  monitory  reBpeeting  the  Rdelily  of  eiecu- 
ton,  admin iilratora  and  guardian*.  The  act  of  lg37,  ch.  ISS,  requirea 
them  to  aattle  their  account!  with  the  clerk  of  the  county  court  once  a 
year,  nnd  if  they  neglect  to  do  bo  for  thirty  daya  after  being  called  npon 
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has  been  guilt3r  of  negligence  in  the  keeping  or  disposition 
of  the  infant's  money,  whereby  the  estate  has  incurred 
loss,  the  guardian  will  be  obliged  to  sustain  that  loss.^ 
The  guardian  must  not  convert  the  personal  estate  of  the 
infant  into  real,  or  buy  land  with  the  infant's  money, 
without  the  direction  of  the  court  of  chancery.  The 
power  resides  in  that  court  to  change  the  property  of  in- 
fants from  real  into  personal,  and  from  personal  into  real, 
whenever  it  appears  to  be  manifestly  for  the  infant's  ben- 
efitb    It  is  said  that  the  latter  power  may  be  exercised 


bj  the  dark,  thef  are  liable  to  iadictment,  and  the  attomey  geaeiaE  ia 
bound  ex  o^cto  to  prerei  the  iadiclmeDt.  Tbe  inpreine  court  thinki  the 
law  to  be  admirably  adapted  to  preserre  the  prapertf  of  cnlui  qtu  (nut*, 
end  the  fidelity  ot  thcao  trusteea.  State  t.  Parriih,  ^fuhvtUe,  Dec.  1843. 
Guatdiaiw  an  allowed  (or  their  reaaonable  eipeoaea,  and  the  aune  ratea  of 
compcnaation  (Tf.  Y.  Ret>i*ed  SUtlate*,  toI>  ii.p.  153.  sec.  22.  lUati.  Rt- 
vUtd  StaluUt,  part  3,  lit.  7.  oh.  79,]  far  their  tervlcei,  oi  ia  provided  bj 
law  for  eiecatora,  oud  for  that,  aae  infra,  p.  4S0. 

*  Gnardiaiia  and  troiteea  of  the  mouejred  concema  of  othera  are  anawar- 
able  for  any  miiapplicatioa,  or  ananthoriied  dealioga  with  the  Inut  moaeyi 
or  atock.  The  rale  on  thle  aubject  ia  very  atricL  All  penooi  acting  io  a 
fidaciary  charaoter  are  bauod  to  aae  the  aaoie  care  and  manage ment  that 
a  pmdenl  man  woald  exerclw  over  hia  own  affitira.  What  ia  the  rsqaiaile 
diligence  will  depend  on  the  attendant  circninetancea.  Glover  *.  Glover,  I 
UPMuIUnfi  S.  C.  Rep.  153.  A  receiver  in  chancery  ia  anaweraUc  for 
the  Ion  of  monies  by  the  failure  of  a  banker  _witb  whom  they  were  de- 
poalted  for  lecurity,  if  the  receiver  parts  with  the  ahm^ult  control  over  the 
fand,  and  leta  a  atraagcr  in  to  control  ha  abaolute  discretion  in  the  oaee. 
Salway  v .  Saltvay,  2  Ratiill  ^  Mylne,  215.  So,  Lord  Eldon  in  Ware  v. 
Fothiil,  It  Vaey,  HIB,  and  in  Pliillpa  ex parlt,  19  Vein/,  122,  vraa  very 
guarded  in  layiog  down  the  power  of  the  court  in  changing  inl^ta'  pro- 
peHy,  BD  aa  Dot  to  affect  the  infsnt'i  power  aver  it  when  he  Comei  of  age, 
or  to  change  ita  deecendible  character.  If  the  holder  of  ■  oheck  upon  • 
banker,  iDCreaBBa  the  amount  of  it  in  aueh  a  manner  that  no  one  in  the 
ordinary  coarae  of  baainesa  conid  detect  the  alteration,  and  it  be  preaeoted 
and  paid,  the  bank  mual  answer  for  the  aum  (yaudulently  drawn.  Ball 
V.  Fuller,  5.  Baraie.  4"  Creii.  750.  But  aa  a  general  rale  in  respect  to 
stocks  bpid  in  trust,  auch  truateee  are  not  to  look  beyond  the  legal  ^tte,  or 
to  take  notice  aliunde  of  truats  chargeable  upon  the  stock.  Hartgs  v. 
Bank  of  England,  3  Veuy,  55.  Bank  r.  Pamn,  5  ibid.  65'!.  Franklin 
v.  The  Bank  of  England,  1  Ranell,  575. 

k  Earl  of  Wiuchelsea  v.  NorcUfi^,  I  Vera.  Rep.  434.    Inwood  v.  Tym, 
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by  a  guardian  or  trustee,  in  a  clear  and  stroDg  case  with- 
out the  previous  order  of  a  court  of  equity ;  but  the  iii- 


AbA.  Rep.  417.  2  Edeti't  Rtp.  146.  153.  S.  C.  Ashbuctoa  v.  AabbnrtoD, 
6  Veety,  6.  Hnger  v.  Hugpr,  3  Dtn.  S.  C.  Eq.  Rep.  18.  Dane;  v.  Gil- 
barl,  11  Oitl  f  Johatm,  87.  3  Johiu.  Ch.  Rtp.  34S.  370.  Hedgea  t. 
Rlcber,  5  id.  163.  Bj  tha  Engliah  itatnte  of  H  &,  9  Vicl.  ch.  97,  tnutee* 
of  (tack  belonging  to  an  infant  or  lunatic  may  gire  power  to  receive 
diTidead.  Equity  ivill  not  iaterfeie  in  advmum  to  change  ml  into  per- 
■oual  eatala  by  a  tale,  without  requiring  it  to  retain  throughout  the  charac- 
ter of  the  orieiaBi  fund.  Futcr  v.  Hiiliard,  1  Sfan^t  Rip.  77.  And  it  ii 
a  well  iettled  nile  in  chancel;,  that  when  laod  ii  directed  to  be  lold  and 
ttlmed  into  money,  or  money  i<  directed  (o  be  employed  in  the  polchaM  of 
landa,  couili  of  equity  iu  dealing  with  Ihs  inbject,  will  coDsider  it  that 
qteciei  of  property  into  wbicb  it  is  directed  to  be  conTerted.  What  is 
legally  agreed  to  be  done,  ii  conMdsred  ai  done.  Wheldale  t.  Partridge, 
5  Vttey,  396.  Crsig  t.  Leslie,  3  Whtatoit,  5G3.  5T7— 588.  Petei  v.  Be- 
verly, to  Ptltr't  U.  S.  Rep.  533.  HsHlayv.  JamBB,  5  Paigt't,  3^0. 
Walwortb,  ChaaCEllor,  iu  Gott  v.  Cook,  7  Paige't  Rep.  534.  CowBu  J., 
in  Kline  v.  GotI,  34  Wendell,  660.  Rutherford  t.  Greau,  S  IridelCi  N.  C 
Rep.  12S.  Reading  v.  Blackwell,  1  Baldam'i  C.  C.  V.  S.  Rep.  166. 
Bhinebarl  &.  Hunuou,  ibid.  177.  See  alio  infra,  p.  476.  u.  The  Eogliih 
authorities  on  tbii  eubject  arecoUeetsd  in  F^nblanque'M  Eq.  vol.  L  b.  1,  ch. 
6.  MCt.  9.  notei  ■.  L  JVeioiond  on  Contract;  ch.  3.  p.  48—64.  S  Story 
on  Equity,  99.  585— 5B7.  Burgi't  Cemm.  on  Colonial  and  Foriign  Laui, 
ToL  ii.  53 — 57.  3  Jarman't  Pvatll  on  Devitet,  ch.  4.  p.  60.  Leigh  ^ 
Dalxell  an  Eq,  Converaion,  48,  &c.  The  couatitution  of  New  Jereey  in 
1B44,  art.  4.  aect.  7,  prohibit*  the  paning  of  an;  private  or  ipecial  Into  foi 
the  aale  of  Undi  belangiug  to  uiy  minor,  or  other  peraoni  oader  no  legal 
ditsfailily  to  act  for  IheDiielTea.  Before  thii  constitutional  proviaioD  Iha 
legial&lare  bad  the  authority  in  iti  diicretion,  end  the  court  of  chancery 
bad  that  authority  io  the  case  of  infants  and  lonalics,  and  I  presume  it 
has  it  atill.  Snowhill  v.  Snowfaill,  S  Green,  N.  J.  Ch.  R  SO.  tinder  a 
power  to  sell  real  estate  for  certain  purposes,  and  a  sale  be  made,  if  there 
be  »  Burplaa  ondispoied  of,  it  guee  to  Ibe  heir  at  law  as  real  eetate.  Leigh 
^  Dalt.  on  Canvenien,  93.  Estate  of  Tilghman,  5  Whartatt,  44.  Snow- 
httl  V.  Ei'r.  of  S.  I  Grten'i  N  J.  Ch.  Rep.  30.  The  doctrine  of  equitable 
convenion  as  applied  to  the  change  of  real  into  penoiial  estate,  seema  to 
rest  upon  the  qiiestiou  wlielher  the  testator  meant  to  give  to  the  produce 
of  real  estate,  the  qaalil;  of  penonalily  ta  all  inttntt,  or  only  so  far  as 
reelected  the  particular  purposes  of  the  will.  Unless  the  first  purpose  be 
clearly  declared,  then  so  much  of  the  real  estate  or  the  produce  thereof, 
as  is  not  effectually  disposed  of  b;  the  will,  or  wanted  for  the  purpoee  of 
jt,  results  to  the  heir  at  law.  Cruse  v.  Bailey,  3  P.  Wnu.  SO.  Mr.  Coi'i 
note  thereto.    High;  v.  Legard,  cited  in  tbe  note  of  Mr.  Cox.     Ackroyd 


■ogle 


230  OF  THE  RIGHTS  OF  PERSONS.  [Fut  IV. 

fant,  whoa  he  arrires  at  full  age,  will  be  eotitled,  at  his 
election,  to  take  the  land,  or  the  moDey,  with  interest ; 
and  if  he  elects  the  latter,  chancery  will  take  care  that 
justice  be  done,  by  considering  the  ward  as  trustee  for 
the  guardian  of  the  lands  standing  in  his  name,  and  will 
direct  the  ward  to  convey,"     And  if  the  guardian  puts 


v.  SmithBOD,  1  Sn.  C.  C.  503,  and  Lord  Eldoa'i  ugDnMDt  in  Ihat  cua. 
Amphlettv.  FirLe,9RiMMU^JiryIn<,a31.  Wrichl  v.  TnutM*  of  Hetb. 
Ep.  Cbareh,  1  Haffman'i  Ck.  Rep.  318—233.  Id  thia  lost  cbm  the 
aatharitiei  are  all  eollectid  and  aiamiDcd  with  abilily  aad  teaniiiig.  So, 
Ml  the  othei  heod,  id  Cogan  v.  Stepheoi,  decided  by  Sir  Chrntopbec  Pepyi, 
th«  muler  of  the  rolb,  in  NoTamber,  1B3G,  and  reported  in  Appeadii,  So. 
3,  to  Ltain  on  TVuttt.  It  bbsdu  to  be  rqaally  natlled  by  the  powerful 
decldon  In  that  caee,  that  vhere  the  teetator  directi  money  to  be  inTcated 
in  land  for  ceriein  parpuaea,  same  of  which  are  lawful  and  take  efiecl,  and 
'  othen  fail  and  become  void,  the  property  so  given,  after  aatlafying  the 
lawful  pQrpoaea,  belong  to  the  next  of  kin  and  not  to  the  heir.  Thia 
whole  doctrine  of  eanatructiTe  convenion  is  fully  diecuBed,  and  the  cokb 
well  eiamined  and  digeated  in  Jarman  on  WUU,  toI.  1.  ch.  19,  Boalon  edit 
1845,  edited  by  J.  C.  Perkina,  Eaq. 

•  CHpUnger  f .  SlokM,  Meijt'  Tetm.  Rip.  175.  Eckfta^  t.  Do  Kay,  B 
Paige't  Rep.  89.  That  BDch  a  power  might  he  eierciaed  without  a  pren- 
oui  authority  was  intimated  in  3  Bdtn't  Btp.  I5S,  153,  and  Jmi.  Xqt, 
41 9 ;  and  it  waa  allowed  and  and  ained  afleiwarda  by  the  anpreme  oontt  of 
Penoiylraiiiai  in  I  RataU'i  Rep,  966.  But  it  la  an  aztremely  periluoa  not 
in  a  tmitee,  and  cannot  be  reoommended.  The  cotut  of  chancery  itaelf 
haa  no  inheienl  original  jurladiclion  to  direct  the  aale  of  the  raal  eilate  of 
en  infant.  The  power  ia  derived  entirely  from  atatnte.  Ta^or  r,  Phillips, 
S  Vttf,  23.  KbimII  t.  Ruaaeli,  1  Midty,  535.  Rogera  r.  Dill,  6  HiU,  IT- 
Y.  A.  415.  In  Virginia,  the  gaardian  cannot  apply  any  part  of  the  priNctpoI 
of  the  infant's  estate  to  hii  education  or  support,  withoni  the  prerloaa  coo. 
sent  of  the  oonrt  appointing  btm.  Myera  v.  Wade,  6  Randelpk'i  Htp.  444, 
\  court  of  chancery  may,  in  its  discretion,  appropriate  the  capital  of  the 
ward,  and  apply  it  for  maiotanance  ;  hnt  the  guardian  does  it  without  ench 
order  at  bis  peril.  Long  t.  Morcom,  3  IrtdelTt  N.  C.  Rep.  354.  Vide 
'upra,  p.  193.  n.  o.  If  a  mother  has  maintained  har  in&uit  cEiild  without 
he  order  of  the  oonrt,  abe  will  be  entitled  only  to  a  liberal  IndemBil;  lor 
whet  abe  haaeipandad.  without  reference  to  the  amount  of  hia  fortune, 
though  if  the  eonrt  be  applied  for  a  pioapective  allowance,  regard  may  he 
bad  to  hia  fortniM.  Brain  i.  Knott,  in  Ch.  by  Lord  Lj/ndkurtt,  IM5.  i 
a  the  general  atatote  law  throughout  the  United  States  that  the  lands  tf 
nfaats  may  be  aold,  whan  their  interest  or  that  of  othen  requires  it  in  the 
opiutoa  of  the  coorts  having  juriidiotioit  of  the  subject.    The  gtutrdian  i* 
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the  ward's  moDey  in  trade,  the  ward  will  be  equally  en- 
titled to  elect  to  take  the  profits  of  the  trade,  or  the  prin- 
cipal, with  compound  interest,  to  meet  those  profits  when 
the  guardian  will  not  disclose  them.'  So,  if  he  neglects 
to  put  the  ward's  money  at  interest,  but  negligent- 
ly, and  for  an  unreasonable  "time,  suffers  it  to  lie  *23I 
idle,  or  miiiglcs  it  with  his  own,  the  court  will 
charge  him  with  simple  interest,  and  in  cases  of  gross 
delinquency,  with  compound  interest.  These  principles 
are  understood  to  be  well  established  in  the  English  equi- 
ty system,  and  they  apply  to  trustees  of  every  kind  j^ 
and  the  principal  authorities  upon  which  they  rest  were 
collected  and  reviewed  in  the  chancery  decisions  in  New- 
York,  to  which  it  will  be  sufficient  to  refer,  as  they  have 
recognized  the  same  doctrine-o  Those  doctrines,  with 
some  exceptions,  pervade  the  jurisprudence  of  the  United 
States.^ 


th*  proper  penon  to  ^iply  lor  the  eiitharjly  aod  to  eifltoiee  it.  Statute 
laworJCwdutiT.of  IBIS.  K.  L.  o/W.  r.Tri.  ii.  194.  PHnci'iDig.^ 
Law* of  Gtorgia,  1B37,  p.  S43.  948.350.  M<u*ackutttU  Revutd  Sttltjilt*, 
eflBSS,  pstt  3.  tits.  cb.  71,79.    iUd.  tit.  7  ch.  79. 

>  Docker  t.  Bomei,  3  Mylne  ^  Sttne,  GSS,  and  aetea  d  and  c  below. 

k  Thej  h»*e  been  applied  to  a  sheriff'  who  kept  monej  in  the  handi  of 
hiabanker  for  jean,  withoDt  colour  of  right  The  King  t.  Tiilen,  11 
PHee'i  Rep.  ST5. 

'  Green  v.  Winter,  I  Jokm.  Ck.  Rep.  36.  Dnnacomb  t.  Danacotnbi  ihid. 
508.  SehiaKlin  y.  Stewart,  ibid.  6S0.  Holdtidge  t.  Gilleapie,  3  Jehnt. 
Ch.  lUp.  30.  Davone  *■  Fanning,  Aid.  S53.  Smith  v.  Smith,  4  John*. 
Ck.  Rep.  381.  ETirtmu  t.  Tappan,  5  Joknt.  CK.  Rep.  4S7.  Clarkun  t. 
De  Peyiter,  I  Hoptin^  Rep.  434.  Bogen  t.  Soffen,  ibid.  515.  The 
principle  on  which  intereet  ia  charged  u  againat  tnisteea  who  neglect  to 
ivTeet  tnut  monlea,  or  nndul;  mieapply  Ihem,  and  the  autbariliea  bolb  in 
England  and  in  the  Roman  jnriiprudence  in  which  the  juettce  and  poJicj 
of  the  rnle  ats  explained  and  enroraed,  ate  tefemd  to  and  di«UHed  by  the 
diitTicI  jndg^  of  the  U.  S.  in  Maine  in  the  matter  of  Thorp,  time  1846.  N. 
T.  Legal  Oieenn-,  for  October,  1846, 

•  ReeTit'eDomettieRelalwiii,33&,326.  3  JV.H.  Jlep.Qlfl.  1  Matan't Rtp. 
345.  5  Coaii.  Rep.  475.  1  Piter^  Rep.  364.  Foi  t.  WUeocka,  1  Sinncy** 
Rtp.lH.  3S.C.Eq.Rep.a4}.*S.C.Eq.  Rep.  103—705.  Binggoldv. 
Ringgold,  1  Harrit  4  GilLM.Rep.  II.  EdmondiT. Crenshaw  State  Bq. 
S«f>.S.C.3S4.  TtimejrT.Wi]lia]iM,TFcr;cr,173.  Kan t. Kbit, G i)»M'« 
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In  the  French  law  when  children  are  orphans,  and 
have  no  guardian  appointed  by  the  parents,  nor  by  the 


Ktntvelcy  Rep.  3.  In  thU  lait  caw,  compound  intereat  by  meaaa  of  peri- 
odical reata  bieaaially  waa  allowed  as  tha  fpiardian  hai  auffared  intereat  to 
lie  idle.  A  guardian  eetlled  bia  account  with  an  iofant  within  a  montb 
after  he  came  ofa^,  and  when  the  jatter  had  no  friend  or  adriaai  on  hia 
part.  Account  ordered  ta  be  opeued,  not witha landing  the  Touchera  had 
been  delirered  up.  Rerelt  v.  Hairey,  I  Simoa*  ^  Stuart,  502.  The 
practice,  ai  to  allowing  intereat,  and  id  stroiig  caaeB,  compound  intereat, 
agaJDnt  tmateea,  ii  fully  diacoieed  in  Wright  v.  Wright,  S  M'Cari't  S.  C. 
Ck.  Rep.  185.  In  New-Jeney,  guardians  who  omit  to  pot  the  ward'a 
mane;  at  intereat,  by  reaaon  of  fault  or  negligence,  are  cbargeahle  with  ten 
per  ceuL  intereat    RtvUtd  Law*,  779.  sec.  1 1. 

The  doctrine  laid  down  in  the  text,  that  in  caaea  a!  ^rooa  delinquency  a< 
tc  trust  moniea,  an  executor  or  other  Imitee  will  be  charged  with  compound 
intereat,  though  jual  and  leaHinable  in  the  caaea  in  which  it  haa  been  ap- 
plied, haa  in  some  instaucee,  beeo  rather  uaaparingly  condemned.  Let  na, 
for  a  moment,  examine  its  fonndatioua.  In  Raphael  t.  Boehr,  II  Vasey, 
D2.  13  ibid.  407 — 590,  it  was  applied  to  a  case  where  the  executor  was 
directed,  from  lime  to  time,  to  convert  Ihn  interest  into  principal,  and  he 
disregarded  the  direction  to  accumulate.  In  SchieffisliuT.  Btewart,  1  John*. 
Ch.  Rtp.  620,  the  adminiatrator  did  macb  worse.  He  employed  the  tnat 
mooiea  in  trade  for  hia  own  beneGt,  and  refused  to  giTe  an  account  of  the 
pralits.  In  the  first  case,  ihedoctrioereceired  the  aaaction  of  Lord  Kosslyn, 
Lord  Eldon,  and  Lord  Enkine,  befcie  all  of  whom  the  eauae  was  anccaa- 
sirely  brou^t.  The  same  doctrine  waa  afterwards  reccgnixed  by  Lord 
Eldou,  in  Ex  parte  Baier,  IB  Vriey,  346,  and  enforced  b;  the  house  of 
lorda,  on  appeal,  in  the  opinion  delivered  by  Lord  Redeadale,  in  Slackpole 
V.  Stacbpole,  4  Dovt'i  P.  C.  209.  The  only  case  in  the  English  courts  in 
which  the  doctrine  has  been  directly  queationed  and  condemned,  is  that  of 
Tebbsv.  Carpenter,  I  Madd-Ch.  Rep.  1G3.  The  vice-ohancellor  in  that 
caae  only  refused  to  apply  it  to  the  fact  of  negligenoe  in  the  executor,  and 
he  admitted,  that  a  distlactioa  ought  tu  be  taken  iMtween  negligence,  and 
mlafeasanOB  or  corruption.  In  Ihia  country,  I  may  unl;  allado  to  the  caae 
abaady  mentioned  in  the  New-York  chancery,  and  I  would  then  observe, 
that  the  rule  was  ytrj  well  diacnased  so  late  as  1827,  in  South  Carolina, 
b;  Judge  Nott,  in  giving  the  opinion  of  the  court  oC  appeals  in  Wright  v. 
Wright,  3  JtrCariT*  CL  Rep.  185.  He  admitted,  and  Chancellor  Deaaatis- 
snre  declared,  that  the  general  rule  in  South  Carolina  was  against  allow- 
ing rests  and  compound  interest  against  trustees.  He  said,  however,  that 
aome  cases  woold  require  it,  though  it  might  be  difficult  to  draw  with  pre- 
cision a  line  of  distinction  between  thoae  cases  in  which  the  rule  should  and 
afaould  not  apply.  He  approved  of  its  application  as  just  and  ^par,  in  the 
two  cases  of  Raphael  v.  Boehi  and  Schieffelin  v.  Stewart,  and  be  tbaufht 
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judge  within  the  limitations  prescribed,  there  is  to  be  a 
meeting  of  the  family  {conseil  defamille)  for  the  nomina- 


Ihst  ttw  eawe  id  which  eompoiiad  IntetMt  ww  to  be  cbuged  againit  Uiu- 
tcM  tol  abDM  of  tnut,  were  rather  eloeptiona  In  a  general  rule  iban  puU 
ot  one.  So  ia  Ringgold  v.  Ringgold,  1  Harr.  ^  QUI,  11,  and  DiSenderfier 
T.  Windor,  3  itid.  311.  S.  C.  Raymimd't  Digested  Chaaeery  Can;  363, 
componDd  interaal  wal  tUowed  hi  the  canrt  of  appeato  in  Maryland,  where 
atnutee  ■peculotod  with  tha  tnut  tbnds,  and  endeaTonred  to  stifle  inquiry ; 
and  in  aoothei  case,  where  be  was  direetad  to  iaveit  ttanda,  and  receive 
dividenda,  and  accumnlate  the  fnnd,  and  when  he  had  d'laregarded  that  daly, 
and  applied  the  fanda  to  hia  own  nae.  It  ha*  alio  rseaiTed  Ihe  Hnction  of 
the  eoatt  of  appeals  in  Kentucky,  of  the  anpreme  conrt  of  Maaaachnaetta, 
and  of  the  anpnune  cooK  of  North  Carolina  silting  in  eqoity,  aa  proper  in 
ceitain  cases.  Fay  t.  Hoose,  1  Pick.  Rrp.  537.  Boynton  t.  Dyer,  IB 
Pick.  1.  Hagfae*  v.  Smith,  3  Dana'*  K.  Rep.  S53.  Hodga  v.  Hawkins, 
3  Dev.  ^  Ball.  966.  Karr  t.  Kan,  6  Dana'i  K.  Rep.  3.  The  principle 
on  which  the  altowanca  of  compound  interest  boa  been  made,  eveo  in  caiss 
in  which  it  haa  been  allowed,  would  seem  to  be  condemned  in  Pennsyl  - 
Tania,  in  tha  recant  case  of  English  v.  Haney,  3  RawU'i  Rep.  309,  and 
•qMcially  in  the  elaborate  review  of  the  doctrine  in  the  cas»  of  Peter 
H'Call,  1  Athnuad'a  Rtp.  357.  Compound  interest,  in  any  cawi  of  the 
Uud,  is  regarded  aa  too  seTero  and  peoal  upon  defaalting  tmstaes,  and  aa 
being  only  imperfectly  anatamed  by  authority.  It  appean  to  me,  on  the 
otlicc  hand,  that  authority,  both  foriegn  and  domestic,  and  the  reason  of 
the  thing,  prapondeTate  alike  in  favour  of  the  allowance  under  the  limita- 
tions atated,  and  that  the  total  abandoament  of  the  rule  would  operate,  in 
many  cases,  moat  unjustly,  as  respects  the  lights  of  the  eeitui  que  tnut, 
and  would  introduce  a  lax  discipline  that  would  be  dangetoos  lo  the  vigi- 
lant and  faithful  adminHtration  of  trait  eatates.  It  would  be  tempting 
trustees  to  keep  in  hand,  for  their  own  ipeculatioa  and  profit,  the  interest 
moneys  of  others  without  interest,  contrary  to  their  duly.  If  a  trustee 
might  go  and  trade  with  trust  moneyi,  and  make  no  account  of  the  profits 
and  without  any  othsr  penalty  than  the  payment  of  simple  interest,  without 
annual  nets,  on  the  capital  aa  corruptly  psrverted,  the  temptation  to  abuse 
wonld  be  irresatible.  Such  men  onght  to  be  dealt  with  by  the  plain  but 
wholesome  mles  of  Lord  'Elian ;  and  the  legal  responsibilitiea  of  troiteea, 
as  laid  down  in  the  text,  iscorrselly  stated.  This  dooirine  baa  rsoeuily  re- 
ceived the  powerfnt  sanction  of  the  auprema  conrt  of  Pennaylvania,  in  the 
opinion  delivered  by  the  chief  jnslice,  in  ibe  coae  of  Harlan^*  AcenunU, 
S  RmeU'i  Rep.  The  eaaee,  both  foreign  and  domeatic,  are  b  this  opinion 
examined,  and  the  argument  in  favour  of  the  allowance  of  annunl  rests,  or 
compound  Inteteat,  when  the  trustee,  be  bo  ezeculor,  administialor,  guar- 
dian, or  other  trustee,  grossly  disregards  hb  duly,  is  eonclnsJTely  atated, 
and  it  applies  to  tbost  ease*  in  which  sucl: 
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tion  of  a  guardian.  The  family  council  is  composed  of 
six  relations,  half  from  the  paternal,  and  half  from  the 
maternal  line,  and  the  provision  is  very  specific  in  its  de- 
tails. This  provision  has  been  incorporated,  with  some 
small  variations,  into  the  civil  code  of  Louisiana.' 


■■17  to  plsce  the  cralvi  que  tnut,  in  tha  eonditioD  in  whieh  a  conscieDtlooB 
duohai^  of  the  tnut  wonid  haveplMed  bim.  8«e  in/ro,  p.  630,  note. 
Id  the  Eagllih  Elqaity  Coart  it  •eemi  to  be  nnaettled  what  ihall  be  the 
mode  and  eitent  of  the  reiponiibility  of  tniMeei  where  they  are  directed 
to  inveet  tniat  moaiee  in  the  public  iteclu  or  in  real  Manrity,  and  tbey  do 
neither.  Sir  John  Loach,  the  V.  ChaocdlDr,  in  Mmh  r.  Hunter,  6  Madd. 
^  Otl,  395,  held  that  the;  ehonld  be  anawerable  for  tbe  principal  monej 
only  and  not  lor  tbe  amonnt  of  itock  which  might  have  been  purchaeed. 
Bat  in  Hockley  V.  Bintock,  in  1  Rum.  141,  Lord  GiSbrd,the  maater  of  tb« 
roUi  held  differently,  and  that  the  tmateea  were  anawerable  in  a  way  tbe 
moat  beneficial  to  tbe  etttui  fuc  trvtt,  and  at  bi«  ^tion  diher  fbr  tbe 
money  or  tbe  itook  which  might  bave  been  parcbaaed.  Lord  Lanfdale 
the  maiter  of  tbe  reUi  in  Watta  f.  GirdleUone,  6  Btav,  168,  adopted  the 
aamepriDcipleof  oompenaation.  But  agttinin  Shepherd  v.  Mould,4  Hart, 
SOO,  Sir  Junea  Wignun,  the  V.  Chancellor  adopted  the  precedent  eetabliah- 
ed  by  Sir  John  Leaoh,  in  Muah  t.  Hnnter. 
>  Cade  CiBil,  book  I.  tib  10.     CivU  Code  0/  Lmiiuana,  art.  388,  &.O. 
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LECTURE  XXXI. 


OP   INFANTS. 


(1.)   Wkenofaffe. 

The  necessity  of  guardians  lesnlts  from  the  inability 
of  in&nts  to  take  care  of  themselves ;  and  this  inahihty 
continues,  in  contemplation  of  law,  until  the  infant  has 
attained  the  age  of  twenty-one  years.  The  age  of  twen- 
tynjne  is  the  period  of  majority  for  both  sexes,  according 
to  the  English  common  law,  and  that  age  is  completed 
on  the  beginning  of  the  day  preceding  Uie  anniversaiy 
of  the  person's  birth."  The  age  of  twenty-one  is  proba- 
bly the  period  of  absolute  majority  throughout  the  United 
States,  though  female  infants,  in  some  of  them,  have  en- 
larged capacity  to  act  at  the  age  of  eighteen.  In  Vermont 
and  Ohio,  females  are  deemed  of  age  at  the  age  of  eigh- 
teen.b  Louisiana  follows  in  this  respect  the  common  law 
period  of  limitation,  though  entire  majority  by  the  civil 
law,  as  to  females  as  well  as  males,  was  not  until  the 
age  of  twenty-five ;  and  Spain  and  Holland  follow,  as  to 
males,  the  rule  of  the  civil  law.«  By  the  French  civil 
code,  the  age  of  full  capacity  is  twenty-one  years,  except 


•  Aaon.  1  Salt.  44.  1  Ld.  Raym.  460.  Sir  Robert  Howard's  cue,  3 
Salk.  Rtp.  635.  Hamlin  t.  SteTAiiMiD,  4  Dana't  Ktntacky  Rep.  597. 
Stale  *.  Carke,  3  Harr.  Del.  R.  5ST. 

'  9  Ptrmonl  Rep.  43.  79. 

<  Jntl.  I.  93.  I.  Porlulat  on  OUigationa,  S.  11-  5.  tnttiivtee  of  the 
Cieil  Law  •/  Sp«iti,  h.  1.  liL  1.  eb.  1.  Me.  3.    JiMtilXu  of  th»  Law  of 
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that  twenty-five  years  is  the  majority  for  contracting 
marriage  without  paternal  consent  by  the  male,  and 
twenty-one  by  the  female.  Code  CivU,  sec.  145,  488. 
Nor  can  infants  do  any  act  to  the  injury  of  their  property, 
which  they  may  not  avoid,  or  rescind,  when  they  arrive 

atfull  age.  Theresponsibihtyof  infants  forcrimes 
*234    by  them  committed,  depends  less  on  their  'age, 

than  on  the  extent  of  their  discretion  and  capacity 
to  discern  right  and  wrong. 

(2.)  Acts  void  or  voidable. 

Most  of  the  acts  of  infants  are  voidable  only,  and  not 
absolutely  void  ;  and  it  is  deemed  sufficient,  if  the  in- 
fant be  allowed,  when  he  attains  maturity,  the  privilege 
to  affirm  or  avoid,  in  his  discretion,  his  acts  done,  and 


Holland,  6y  Vandtn  tdndtn,  book  1.  ch.  5.  ■>«.  7.  Code  CivU,  «rt.  388. 
468.  1  ToaUier,  p.  IS3.  Civil  Code  of  LminQne,  art  41.93.  The  lav 
orthe  domicil  of  birth  ^vemi  the  itate  and  coaditioa  of  the  miDor,  iato 
wbatevRi  coantry  be  remorea,  and  hia  minoiitj  ceaara  al  the  pariod  fixed 
by  Ihon  lawa  for  bia  majoritj.  Bamni  t.  Alpoente,  IS  Martin'*  Lmati- 
ana  Rep.  69.  This  iatha  lule,  a>  underatood  by  inaiiy  cnntinantal  ciTJIi- 
ana.  A  penon  being  a  miuor  or  of  majorityby  tbelawofhia  Dative  domi- 
oil,  carrieB  Ibat  condition  witb  him  wherever  be  goes.  Hubtrar,  lib.  1.  tit. 
S.aec.  IS.  Sua  bIbo,  BoDllsnoiii  and  othera,  cited  in  Slort/  on  the  Confiiet 
of  Laaf,  p.  52.  69.  70.  Bol  thia  nila  i>  to  be  taken  with  verj  importaat 
qnaiificationa.  The  atale  and  condition  of  Ibe  peraoa  according  to  the  law 
of  hie  domioil,  will  genorally,  though  not  nuiversally,  ba  regaided  in  other 
eonotriea  ai  to  acta  done,  or  righta  acquired,  or  cantracta  made  :a  the  place 
of  hia  native  domicii ;  but  aa  to  acta,  righta  and  contracts  done,  acqnirtd  or 
made  out  of  hia  native  domicii,  the  lex  lad  will  generally  ^vem  in  reipect 
to  hit  capacity  and  condition.  If,  for  inatance,  a  peraon  ba  a  minor  by  the 
law  of  bia  domicii  until  the  age  of  twenty-live,  yet  in  another  country  where 
31  ia  the  age  of  majority,  he  may,  on  attaining  that  age,  make  in  auch  other 
country  a  valid  contract.  Male  t.  Koberti,  3  Eiq.  Sep.  1S3.  Thamp- 
ton  V.  Ketchom,  H  Jahm.  Rep.  189.  Story  on  the  Cmfiict  of  Laat,  p.  SG. 
97.  364.  Saul  v.  Hia  Creditota,  IT  JVnrlin'*  Lauitiana  Rtp.  597.  Burgt't 
Com.  on  Calanial  and  Foreign  Laat,  vol.  i.  103—134.  In  reapect  to  Iha 
conlrul  of  real  property,  the  taw  of  the  domicii  yield!  to  the  Ux  ret  tita- 
Thia  ia  an  ackoowIedg«d  and  unlvciaal  pTiociple.  The  continental  aatbori- 
tiea  arc  cited  numerouiiy  and  at  large  in  the  lost  work  above  mentioned 
on  the  aubjecl  of  minora  and  the  law  of  majority. 
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contracts  made  ia  infancy.  But  when  we  attempt  to 
ascertain  from  the  books,  the  precise  line  of  distinction 
between  void  and  voidable  acts,  and  between  the  cases 
which  require  some  act  to  affirm  a  contract,  in  order  to 
make  it  good,  and  some  act  to  disaffirm  it,  in  order  to 
get  rid  of  its  operation,  we  meet  with  much  contradic- 
tion and  confusion.  A  late  writer  who  has  compiled  a 
professed  treatise  on  the  law  of  infancy,  concludes, 
from  a  review  of  the  cases,  that  the  only  safe  criterion 
by  which  we  can  ascertain  whether  the  act  of  an  infant 
be  void  or  voidable,  is,  "  that  acts  which  are  capable  of 
being  legally  ratified,  are  voidable  only ;  and  acts  which 
are  incapable  of  being  legally  ratified,  aieabsolutely  void."» 
But  the  criterion  here  given  does  not  appear  to  free  the 
the  question  from  its  embarrassment,  or  afford  a  clear  and 
definite  test.  All  the  books  are  said  to  agree  in  one  re- 
sult, that  whenever  the  act  done  may  be  for  the  benefit 
of  the  infant,  it  shall  not  be  considered  void,  but  he  shall 
have  hia  election,  when  he  comes  of  age,  to  affirm  or 
avoid  it ;  and  this,  says  Ch.  J.  Parker,''  is  the  only  clear 
and  definite  proposition  which  can  be  extracted  from  the 
authorities.  But  we  are  involved  in  difficulty,  as  that 
learned  judge  admits,  when  we  come  to  the  application 
of  this  principle.  In  2!ouch  v.  Parsons,'  it  was  held  by 
the  K.  B.,  af^er  a  full  discussion  and  great  consideration 
of  the  case,  that  an  infant's  conveyance  by  lease  and  re- 
lease, was  voidable  only;  and  yet  Mr.  Preston^ 
condemns  that  decision  in  the  *most  peremptory  'Si35 
terms,  as  confounding  all  distinctions  and  authori- 
ties on  the  point ;  and  he  says,  that  Lord  Bldon  repeat- 
edly questioned  its  accuracy.     On  the  other  hand,  Mr. 


■  BingSam  m  Iiffaney,  33. 

li  WhitDey  t.  Dutch,  U  Maw.  Rtp.  457. 

•  3  Barr.  1794. 

*  Treatitt  on  Canvtyandng,  vol.  ii.  p.  349.     Trealitt  «: 
Titit,  vol.  I  p.  3S4. 
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Bingham^  undertakes  to  show,  from  leaaon  and  author- 
ity, that  the  decision  in  Burrow  is  well  founded ;  and  he 
insists*!  that  all  the  deeds,  acts,  and  contracts  of  an  infant, 
except  an  account  stated,  a  warrant  of  attorney,  a 
will  of  lands,  a  release  as  executor,  and  a  conveyance  to 
his  guardian,  are,  in  judgment  of  taw,  voidable  only  aad 
aot  absolutely  void.^  But  the  modem  as  well  as  ancient 
cases,  are  much  broader  in  their  exception.  Thus  it  is 
held,  that  a  negotiable  note,  given  by  an  infant,  even  for 
necessaries,  is  void  ;>>  and  he  is  not  liable  for  money  bor- 
rowed, though  applied  to  necessaries;"  and  his  accep- 
tance of  a  bill  of  exchange  is  void  ]f  and  his  contract  as 
security  for  another,  is  absolutely  void;S  and  a  bond, 
with  a  penalty,  though  given  for  necessaries,  is  void.''  It 
must  be  admitted,  however,  that  the  tendency  of  tho  mo- 
dern decisions  is  in  favour  of  the  reasonableness  and 
policy  of  a  very  liberal  extension  of  the  rule,  that  the  acts 
and  contracts  of  infants  should  be  deemed  voidable  only, 
and  subject  to  their  election  when  they  became  of  age, 
either    to    affirm    or    disavow    them.'     If   their    con- 


•  Lavi  oj  InfaiKj/,  ch.  9. 

»  S««  iuM  work,  p.  34,  and  also  hia  preruie. 

"  In  WillianuT.  Hood,  11  Meetm  ^  WtUby,  355,  it  wu  held  tb>t  aD 
account  ttattd  by  bd  infant  wu  not  to  bs  dutin^iihcd  in  prinojpls  from 
goods  aold,  sad  wu  Toidable  only.    Ths  old  aulhoritiM  wu  ovemikd. 

d  SwaujT.  AdmiDiitratorof  Vandarhefd«n,  IQ  Ja&ni.  Rep.  33.  Tnia- 
mm  1.  Harat,  1  7>nn.  Rep.  40.  M'Ctillu  r.  How,  3  S.  H.  Rep.  348. 
H'Miaa  t.  Rjchmand,  6  Verger,  1.  Contra,  Dnbow  v.  Whsddon,  ItCor^* 
R*p.  331.  Iq  Everaan  t.  Carpenter,  IT  Wendrll,  419,  and  in  Reed  t. 
Bachdlor,  1  Mateatf*  Rff-  ^^i  it  was  adjudged  that  the  promiwoiy  sole 
of  an  infaot  wu  mer«ly  ToidaUe,  and  could  be  made  arailable  by  a  mew 
promife  after  he  wu  of  age.  See  also  tti  the  same  point,  I  BtrtmCt  N.  B. 
Rep.  33,  and  that  it  ia  now  the  better  doctrine. 

•  Randall  v.  Sweet,  1  Dcnie,  460. 

r  Williamaan  t.  WatU,  1  Campi.  N.  P.  553. 

■  Cunia  V.  Fattin,  11  Serg.  ^  Raalr,  305. 

ii  Co,  lAtt.  172,  a.  recogniied  aa  being  itill  llie  law  by  Bayley,  J.,  in  3 
Jiraule  4  Stla.  483. 

I  Wamaley  v.  Lindenberger,  3  Randolph'*  Rep.  478.  Lnrd  Mansfield, 
in  Zooch  t.  Fanoai,  3  Butt.  Rtp.  ie04,  held  Uie  law  lo  have  been  Unly 
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tracts  were  absolutely  Toid,  it  would  follow,  *ss  a  *236 
consequence,  that  the  contract  could  have  no  effect 
and  the  party  contracting  with  the  infant,  would  be 
equally  discharged.'  The  doctrine  of  the  case  of  Zouch 
T.  Parsons,  has  been  recognized  as  law  in  this  country, 
and  it  is  not  now  to  be  Bhaken.>>  On  theanthority  of  that 
case,  even  the  bond  of  an  infant  has  been  held  to  be  void- 
able only  at  his  election."  It  is  an  equitable  rule,  aud 
most  for  the  infant's  benefit,  that  his  conveyances  to  and 
from  himself,  and  his  contracts,  in  most  cases,  should  be 
considered  to  be  voidable  only.'  Lord  Ch.  J.  Eyre,  iu 
Keane  v.  Boycott,*  undertook  to  reconcile  the  doctrine  of 


laid  down  by  Pertnu,  mb.  IS,  that  "  all  inch  gifti,  granlB,  or  deedi,  mada 
bjr  an  mfant,  whkb  do  not  taka  cflsBt  bjr  ddUsrj  of  hta  band,  an  void. 
But  aooh  gifta,  graata,  or  dasda,  made  by  an  inlknt  b]t  mallat  ia  dead,  or  ia 
wriUo^,  which  lakn  aSect  by  deliTsry  a(  bia  own  baud,  ace  vudaUe." 
Chancallor  Jonea,  in  StaSbrd  t.  Koof,  9  Cowm'i  Rtp.  6S5,  adhend  to  tbia 
diitinctioa,  and  held,  that  manaal  dsliverj  wai  raqnisile  (a  render  the  in- 
fant'a  deed  of  laade  or  chBttelaToidableenty.  I  apprehend  that  the  modem 
nh,  aa  now  andenrtood,  ia  not  quite  ao  preoiie. 

>  1  Ftnk  TV.  of  £(.  74.  In  GoodaaU  t.  Myan,  3  WtnitlTt  Rtp.  479, 
■ud  Dobeae  t.  Wheddoa,  4  IFCtr^t  Rtp.  231,  it  waa  bald,  that  Ibe  note 
•f  an  iobnt  waa  voidible,  and  not  void. 

t  Ch.  J.  Ruffin,  in  Hoyle  t.  Slowe,  9  Dea.  §  Baltic,  334, 329,  erpt^mt 
hb  diaapprobatioQ  of  the  deoiaioa  in  Zonoh  t.  Panona,  witb  much  fnne  of 
Teaaoaia[(,  and  he  aayi  it  n  not  noeifed  aa  aetUed  law.  Bql  in  Bool  *; 
Mix,  17  WeadilTM  Rip.  119,  it  waa  adjad^ed  that  a  deed  of  bargain  aud 
aale  mada  by  an  infant,  waa  like  a  feoffment  with  liTery  of  leiain,  Toidabte 
only,  and  not  abaolotcly  void.  Tba  rale  waa  even  admitted  to  be  nnirenal, 
Ibat  all  deeda  and  inatrnmantH  nnder  ami  exoeuted  by  an  infent  were  Toid- 
■bte  only,  with  tba  liDgte  exception  of  IbMe  wbich  delegate  a  naked  an- 
Iboiity.  See,  alao,  Mr.  Juatlce  Story,  in  10  PeUrt"  Rtp.  71,  and  tbe  Eagit 
Fire  Company  t.  l^nt,  S  Pa^ii'a  Rep.  635,  S.  P.,  and  thia  I  repaid  oa  Ibe 
fatten]  Atneriaan  law  on  tbe  labjecb 

*  ConrooT.  Birdiall,  1  Jokra.  Cat.  197.  A  deed  of  bargain  and  aale  of 
Ilnda  by  an  infuit  ia  loidsble  only.  Wheaton  v.  Eaat,  5  Ytrgtl't  Tnmu 
ilap.  41. 

4  JackaoD  t.  CarpeoUr,  11  /oJtat.  Rtp.  539.  Olifer  t.  Hondlel,  IS 
iraai.il<]h337.  Bobaitt  t.  Wigfip,  1  AT.  tf.  A^.  73.  Wright  t.  StMla, 
S  JV.  /r.  Jt<p.  SS.    Klino  v.  Bobee,  6  Gatm.  Rtp.  494. 

•  a  H.  BUekM.  Rtp.  ill. 

Vol.  U.  22 
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T«d  and  voidable  contracts,  oa  the  ground,  that  when 
the  court  could  pronounce  the  contract  to  be  to  the  in- 
fitnt's  prejudice,  it  was  void,  and  when  to  his  benefit,  as 
for  necessaries,  it  was  good ;  and  when  the  contract  was 
of  an  uncertain  nature  as  to  benefit  or  prejudice,  it  was 
voidable  only  at  the  election  of  the  infant.  Judge  Story 
declared  these  distinctions  to  be  founded  in  solid  reason,* 
and  they  are  considered  to  be  so,  and  the  point  is  not 
susceptible  of  greater  precision. 

(3.)  Acts  avoided  or  confirmed. 

If  the  deed  or  contract  of  an  infant  be  violable  only,  it 
is  nevertheless  binding  on  the  adult  with  whom  he  dealt, 
so  long  as  it  remains  executory,  and  is  not  rescinded  by 
the  infant.  >>  It  is  also  a  general  rule,  that  no  one  but 
*237  the  infant  'himself)  or  his  legal  representatives, 
can  avoid  his  voidable  deed  or  contract ;  for  while 
living,  he  ought  to  be  the  exclusive  judge  of  the  propriety 
of  the  exercise  of  a  personal  privilege  intended  for  his 
benefit;  and  when  dead,  they  alone  should  interfera 
who  legally  represent  him.'  The  infant's  privilege  of 
avoiding  acts  which  are  matters  of  record,  as  fines,  recov- 
eries, and  recognizances,  is  much  more  limited,  in  point 
of  time,  than  his  privilege  of  avoiding  matters  en  pais. 
The  former  must  be  avoided  by  him  by  writ  of  error,  or 
audita  querela,  during  his  minority,  when  his  nonage 
can  be  tried  by  the  court  by  inspection ;  but  deeds,  wri- 
tings, and  parol  contracts,  may  be  avoided  during  infan- 
cy, or  after  he  is  of  age,  by  his  dissent,  entry,  suit,  or  plea^ 

•  1  Maton't  Rtp.  83.  WhaaloD  T.  EmI,  S  Yergn't  Rep.  41.  H'HInlt 
*.  KJohmonda,  S  ibid.  1.  S.  P. 

»  Smith  T.  Boireii,  1  Mod.  Rtp.  S5.  Holt  t.  Ward,  Str.  Rrf.  937. 
Warwick  r.  Biaca,  3  MauU  f  Selw.  305.  Brairn  r.  Catdwal],  10  S«rg. 
4-  RaaU,  114. 

*  8  Co.  43.  b.  Eeane  t.  Boycott,  3  H.  Blaeki.  Rtf.  611.  Van  Bramer 
T.  Cooper,  3  Jalmi.  Rep.  379.  JaekBH  r.  Todd,  6  ibid.  357.  OUrgr  v. 
Hoodlal,  13  Man.  Rtp.  337.  Roberta  v.  Wiggio,  1 N-  H.  Rtp.  73.  Tm~ 
iaa  in  otata  caonot  avoid  tba  ialiaot'*  da«d.  Hoylo  v.  Slow*,  S  Dn.  j- 
Rattle,  393. 
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as  the  case  may  require.'  If  any  act  of  coafirmation  be  re* 
quisite  after  he  comes  of  age,  to  give  bindiag  force  to  a 
voidable  act  of  his  infancy,  slight  acts  and  circumstances 
will  be  a  ground  from  which  to  infer  the  assent ;  but  the 
books  appear  to  leave  the  question  in  some  obscurity, 
when  and  to  what  extent  a  positive  act  of  confirmation 
on  the  part  of  the  infant  is  requisite.  In  Holmes 
*v.  Blogg,^  the  Ch.  Justice  observed,  that  in  every  "238 
instance  of  a  contract,  voidable  only  by  an  infant 
on  coming  of  age,  he  was  bound  to  give  notice  of  disaffir- 
mance of  the  contract  in  a  reasonable  time.  The  infer- 
ence from  that  doctrine  is,  that  without  some  act  of  dis- 
sent, all  the  voidable  contracts  of  the  infant  would  be- 
come binding.  But  there  are  other  cases  which  assume 
that  a  voidable  contract  becomes  binding  upon  an  in&nt 
after  he  comes  of  age,  only  by  reason  of  acts  or  circum- 
stances, amounting  to  an  affirmance  of  the  contract.'    In 


•  Co.  Lid.  380.  b.  Com.  Dig.  tit.  Enfsot,  C.  3.  S.  9.  II.  Cro.  Car. 
WS.  30G.  Id  Roof  v-  Stafibrd,  7  Caatn't  Stp.  ITS,  it  wu  bold,  by  tbo 
■npreme  court  of  N«w-York,  thBlaialoorchatlebby  an  'mhal.iru  not 
tDy  more  than  a  conToyaiiM  of  land,  ToidaUe  till  be  came  of  age.  Him 
waa  settled  as  to  coDTOjaDcee  o(  land,  by  the  cue  of  Zoucb  t.  Panona. 
Butin  Ihe  mmn  cb»,  on  enor,  9  Cmtitn'*  Rtp.  626,  Chancellor  Jone* 
held,  that  thn  inTant  might  avoid  i  tale  of  chattela  while  an  infant,  bat  Dot 
a  Bale  of  land.  la  the  latter  cue,  he  could  eater  and  take  the  pioGti  aatil 
of  age;  bnt  where  the  pi— eaaioB  waa  changed,  aod  he  had  nolagal  ineiii 
to  regain  it,  be  might  eierclte  the  power  of  reeciHioD  immed lately.  Tba 
act  of  avoidance  a  only  allowed  during  infancy,  when  neceaary,  inuraaob 
ai  tbe  infant  ladu  djacietion  to  eierciae  it.  The  cane  In  9  Cowen  ia  an 
antbority  that  an  Infant  may  avoid,  daring  infancy,  a  sole  of  cbatteli.  and 
toing  trover  by  bis  guardian  to  recover  them.  So  it  wu  afterwards  held 
in  Bool  T.  Mil,  IT  WtndiU,  119,  that  a  lale and  deliver)'  of  chaCtEli  by  an 
infant  might  be  avoided  while  under  age,  but  that  a  deed  of  lands  executed 
by  an  infant,  could  not,  until  be  came  of  age,  though  be  might  enter  and 
take  tbe  proSta  in  the  mean  time. 

»  8  rount.  Sep.  33. 

•  Evelyn  v.  Chiebeslsr,  3  Burr.  Rtf.  1717.  1  Rol.  Air.  tit.  Enfant*, 
K.C«.id((.Sl.b.  Hubberdv  Cummingi,!  Green^nt/'s  JIcp.lI.  Aldrioh 
T.  Giimn,  lOJV.H.  JI(p.IS4.  In  Holmesv.  Blogg,  6  Tmnt.  Sep.  508, 
it  ia  remaikabls,  that  the  diitingniahed  connael  in  that  ease,  inm  of  wbem 
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the  cases  of  Jackson  t.  C<xrpenter,  and  Jackson  t.  Bvr- 
chin,*  the  infant  had  disaffirmed  the  roidabte  deed  of  his 
in&ncy,  which  was  by  deed  of  bargain  and  sale,  by  aa 
act  equally  solemn,  after  he  became  of  age.i>  This  is  the 
usual  and  suitable  course  when  the  in&nt  does  not  mean 


ii*  now  (1897)  lord  ehuioellor,  and  Um  ether  cbier  jaitioe  of  the  C.  B ,  treat 
tbia  u  an  open  sod  debaleable  point.  SerjCBot  Copel;  ineiMed,  that  th* 
Inrnnl'a  Gonlracl  wu  binding  on  him  when  he  became  adoll,  beeauae  than 
had  been  no  disaffirmance  of  it ;  and  Serj^eant  Beat  contended,  that  i£b- 
aSnuaiiRe  wan  not  necoaaiy,  and  thai  infanta  were  not  bound  b]P  any  eon- 
ttact,  Dnlev  Iheaime  wa*  affirmed  by  them  sAer  arriTio;  at  TnU  age;  aad 
tbia  ia  the  decinon  in  4  Pick.  Rep.  4B.  It  has  been  held  that  an  inranfl 
eonveyaacB  may  be  diwd&rmed  at  any  time,  a>  long  aa  an  action  or  eject- 
ment ii  not  barred  by  the  statute  of  iimititiona.  Leasee  or  Drake  t.  Ram> 
aay,  5  Hammond't  O.  Sep.  SSI.  Jackson  v.  Csqienter,  II  JahnM.  Rtf. 
S39  to  S.  F.  And  in  South  Canilina  it  is  held,  that  a  dnple  deelaratioD 
tit  'he  inraot,  on  his  comiTig  of  age,  is  not  a  sufficient  oonfirmalion  of  bit 
voidable  contract,  nulaas  it  be  accompanied  by  some  act  which  recogniies 
the  Tslidity  of  the  obligation.  Ordinary  t.  Wbsnj,  1  Baylty"*  Stp.  3S. 
In  Whealon  t.  East,  5  Yerger't  Tettn.  Rep.  41,  the  decinon  was,  tbat  a 
deed  of  confirmation  of  tbe  minor'*  dead  waa  not  requiute,  bnt  that  any 
act  of  the  minor  from  which  his  assent  to  the  deed  ezeouled  during  hi* 
niiaarity>  might  be  inferred,  would  tqterats  a*  ft  confirmation,  and  "■""'■■jt 

•  tl  Jahia.  Rep.  539.  UlUd.m.  In  Tucker  t.  Horebnd,  10  Peto't 
U.  S.  Rip.  73,  it  was  obaerred  by  Mr,  Juatice  Story,  that  tbne  two  caae* 
if  Johnson  proceeded  upon  principles,  which  were  in  perfect  ooinoidenoa 
vith  the  common  law.  In  the  case  in  Pettrt,  the  qaeitiooa  aiiaing  on  ths 
Toid  and  Toldable  acta  of  inhnts,  and  wben  they  were  to  be  deemed  con- 
firmed or  disaffirmed,  are  fully  and  learnedly  diacmMed  in  the  opinion  prO' 
noonced  by  the  court. 

k  A  conTayance  by  an  infant  of  tbe  same  land  to  another  person  altw 
ha  comes  of  age,  efleclnally  avrada  a  deed  of  bargain  and  sale  made  in  in- 
fancy,  Hoyle  t.  Slows,  9  Da.  ^  Bailie,  330.  The  New-York  case  of 
Bool  T.  Mix,  IT  Wendtll,  119,  seems  to  require  from  the  infant  aome  poaU 
tiTO  act  of  disaffirmance  aller  he  comes  of  age  of  a  sale  of  lends.  It  it  ba 
a  feoffmeut  with  livery,  it  may  be  avoided  by  entry,  or  bj  writ  (fum/utt 
uffra  atttttm.  If  by  deed  of  baigun  and  tale,  it  might  be  avoided  by 
another  deed  of  ba^in  and  sale  made  to  a  third  person  wilbont  entry, 
if  the  land  be  vacant.  And  in  all  other  caees  if  there  be  no  conveysoce  to 
a  tUrd  person,  there  mnst  be  an  actual  entry  for  tfa«  eipress  parpose  of 
disaffirming  the  deed*  or  be  mnal  do  soma  other  act  of  equal  noloiietj  and 
eiEcieiiajr. 
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to  Stand  by  his  contract ;  and  his  confmnation  of  the  act 
or  deed  of  his  infancy,  may  be  justly  inferred  against  him 
after  he  has  been  of  age  for  a  reasonable  time,  either  from 
his  positire  acts  in  faTour  of  the  contract,  or  from  his  tacit 
asuent  under  circumstances  not  to  excuse  his  silence. 
In  Ourtin  v.  Patton,^  the  court  required  some  dis- 
tinct "act  by  which  the  iniant  either  received  a  *2S9 
benefit  from  the  contract  after  he  arrived  at  full 
age,  or  did  some  act  of  express  and  direct  assent  and  rat- 
ificatim :  but  that  was  the  case  of  a  contract  considered 
to  be  absolutely  void.  In  the  case  of  voidable  contracts, 
it  wiU  depend  upon  circumstances,  such  as  the  nature  of 
the  contract,  and  the  situation  of  the  infant,  whether  any 
overt  act  of  assent  or  dissent  on  his  part  be  requisite  to 
det^mine  the  iact  of  his  future  responsibility .>■ 

(4.)  Acta  binding  on  the  infant. 

In&nts  are  capable,  for  their  own  benefit  and  for  the 


•  II  Serg.  f  RaviU,  305.  la  Kline  t.  Bcebu,  6  Conn.  Rtp.  494,  thii 
■abject  WM  TBly  full;  d'uonBud  and  coDsdered,  and  it  wai  held,  that 
thve  ware  three  modes  of  affirming  the  voidable  coDtractj  at  infaDta, 
when  thef  aniTed  at  full  age.  1.  B;  an  eipreM  ratification.  3.  By  sots 
which  Teeaonabty  imply  an  affinnance.  3.  By  the  omiasioD  lo  diaaffim 
within  a  reuonable  time.  Thii  ii  Ihe  rale  alao  declared  in  RicbardioD  t- 
Boright,  9  Fcrmont  Rep.  365,  and  enenlially  in  Holt  t.  UaderhJl,  S  N. 
H.  Rtp.  439,  and  it  may  bere  be  obHrrad  generally,  that  Id  gite  validity 
to  ■  voidable  contract  by  the  ratification  of  the  party,  the  party  moat  be 
fully  apprized  of  hia  righia,  and  do  the  set  deliberately  and  apon  examina- 
tion. By  thaEn^iah  atalnto  of  May  9th,  1838,  entitled  "  an  act  tor  ran - 
dehog  «  written  memorandam  neceaiuy  to  the  validity  of  certain  promiaee 
■ad  engagementa,"  an  infant  ia  not  chargeable  opon  any  promise  or  rati- 
ficnlion  after  fall  age,  of  any  promiae  or  aimple  contract  made  during  in- 
Iknoy,  nnleaa  such  promiae  or  ratlGcatton  be  made  by  writing  signed  by 
Uta  pwty  to  be  charged.  See  HarUey  *.  Wharton,  II  Adolp.  ^  ElUt,  p. 
934,  OD  the  constmction  of  thu  statute  of  May,  IBS8,  (9  Geo.  IV.  c.  14.} 
in  which  &ta  energy  of  the  alatote  it  very  much  weakened. 

b  In  Hoyle  v.  Stowie,  3  Dm.  f  BattU,  3S0,  it  was  decided,  upon  a  null 
oenuderation  of  the  sabject,  that  to  ratify  an  infant'a  bargain  and  sale,  after 
ftaU  age,  sotne  act  muj(  be  done  denoting  that  the  estate  created  by  the 
deed  Was  subaiitiDg,  as  Ihe  reeeipt  of  the  purchase  money,  ftc.  Declata- 
Uoos  most  ba  very  cl«u,  and  with  •  view  to  ratification,  t 


iiyGoo^lc 


239  OF  THE  EIGHTS  OF  PER80M8.  [Put  IT. 

safety  of  the  public,  of  doing;  many  binding  acts.  Con- 
tracts for  necessaries  are  binding  upon  an  infant,  and  he 
may  be  sued  and  charged  in  execution  on  such  a  con* 
tract,  provided  the  articles  were  necessary  for  him  under 
the  circumstances  and  condition  in  which  he  was  placed.' 
The  question  of  necessaries  is  governed  by  the  real  cir- 
cumstances of  the  infant,  and  not  by  his  ostensible  situa- 
tion; and,  therefore,  the  tradesman  who  trusts  him  is 
bound  to  make  due  inquiry,  and  if  the  infant  has  been 
properly  supplied  by  his  friends,  the  tradesman  cannot  re- 
cover.'' Lord  Coke  considers  the  necessaries  of  the  in- 
fant to  include  clothing,  victuals,  medical  aid,  and  "  good 
teaching  or  instruction,  whereby  he  may  profit  himself 
afterwards.''^  If  the  infant  lives  with  his  lather  or  guar- 
dian, and  their  care  and  protection  are  duly  exercised,  he 
cannot    bind    himself   even    for    necessaries.*^       It    ia 


'  Ire  V.  ChMtar,  Cro.  J.  5S0.  Cluke  t.  Lsdie,  S  Eip.  JV.  P.  38. 
CoatH  T.  Wilnn,  ibid.  1S9.  'BuoIIm  ■?.  RuiiMy,  I  HbJC«  Rtf.  N.  F. 
77.  Tbongb  the  nepiti&ble  note  whioh  an  iofaDt  gjrw  for  Doomarisi  be 
void,  f  eL  he  ii  liable  fat  the  raaionable  value  of  the  nccenariea.  H'Hinli 
T.  Bichmoudi,  G  Yirger"*  Tern.  Rep.  1.  What  are  Baeiuarut  bran  in- 
fant depend*  on  \at  relative  eituatian,  and  an  not  alwaya  to  bo  taken  in 
the  atrjcleat  Mnia,  bnt  with  a  raaKinable  qnaliGcation  under  Ibe  eirenm- 
■taneea.  Tbe  Qoeea'i  Bench  in  Wharlon  T.  Mackenite,  and  Crippa  t. 
Hilla,  5  Adol.  j-  BlliM,  60E,  where  the  caMa  were  mnch  diaonaeed,  adopted 
the  rule  laid  down  bjr  Beron  Pai^e  in  Feten  T.  Flsmins,  E  31.  j-  W.  46. 

0  Ford  r.  Fothergill,  Peaki't  N.  P.  339.  5toi7  v.  Perry,  4  Carr.  ^ 
Payne,  53G.  Steedman  v.  Boae,  1  Can.  ^  Manlman,  433.  It  i>  « 
tradeaniBn'a  dntj  la  acqaaiut  himaelf  with  the  infant's  circunutancea  and 
nececeiliei,  and  to  take  notice  of  auppliea  by  other  tradeamen.  JohnBoo  T. 
Linea,  6  Watti  ^  Strg.  80.  But  though  an  infenl  has  a  anfficient  income 
•llowed  him  to  anpply  him  with  necaaaaiica  aaitabls  to  hii  condition,  yet 
hia  contract  for  neceaaariea  is  naverth<Je*a  binding.  Burghait  t.  Hull,  4 
MttKm  ^  WeUby,  T37. 

'  Co.  Lin.  ITS.  a. 

i  Bainbridse  v.  PiokeriUK.  3  Blaet.  Rep.  1335.  Wailins  v.  Toll,  9 
Jolnu.  Rep.  141.  Hull  t.  Connolly,  3  ftCord't  L.  R.  C.  Kline  T. 
'L'Kmaaniai.ZPaige'tRep.H.i.  BatirihainfaalliveaapBTtfroaihiafalhor, 
with  hia  onenl,  and  laboura  far  hia  own  nee,  he  is  liable  for  neceaaariea 
funiiahed  him.  Madoiv.  Miller,  1  tSauU.  ^  Stl  73a  Smith  t.  Yoaag, 
S  Dtt.  ^  Bait.  36. 
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also  understood,  'that  necessaries  for  the  infant's  *240 
wife  and  children,  are  necessaries  for  him  ;■  and 
all  cases  of  contracts  for  necessaries,  the  real  considera- 
tion may  be  inquired  into.''  The  infant  is  not  bound  to 
pay  for  the  articles  furnished,  more  than  Ihey  were  really 
worth  to  him  as  articles  of  necessity,  and,  consequently, 
he  may  not  be  bound  to  the  extent  of  his  contract ;  nor 
can  he  be  precluded,  by  the  form  of  the  contract,  from 
inquiring  into  the  real  value  of  the  necessaries  fumished.° 
Infancy  is  not  permitted  to  protect  fraudulent  acts ; 
and,  therefore,  if  an  infant  takes  an  estate,  and  agreey  to 
pay  rent,  he  cannot  protect  himself  from  the  rent,  by 
pretence  of  infancy,  after  enjoying  the  estate,  when  of 
age.  If  be  receives  rents,  he  cannot  demand  them  again 
when  of  age,  according  to  the  doctrine  as  now  understood. 
If  an  infant  pays  money  on  his  contract,  and  enjoys  the 
benefit  of  it,  and  then  avoids  it  when  he  comes  of  age, 
he  cannot  recover  back  the  consideration  paid.^  On  the 
other  hand,  if  he  avoids  an  executed  contract  when  he 
comes  of  age  on  the  groimd  of  infancy,  he  must  restore 


■  Tomar  r.  Tnthj,  Sir.  Btp.  16B.  Though  the  hmbBud  be  ui  intant, 
'Ihere  sre  cucw  Id  which  he  hu  bMD  hold  UMa  to  psy  Ihs  deUa  of  hii  wiia 
or  fiill  age,  coutncled  by  her  before  merriage  ;  aucb  liability  tieJilg  an  in- 
cident to  the  muriage  contract,  which  an  infant  ia  competaat  to  enter  iolo. 
Pari!  T.  Stroud,  Banted  Nott;  95-  Eoach  T.  Quick,  3  WendeW*  Rtp. 
938.     Butler  t.  Brack,  T  Metcaif,  164. 

>  lu  Chappie  T.  Cooper,  13  Metvm  j-  Wtltby,  253,  it  waa  held  on  the 
roaiim  of  Iiord  Bacon  periona  evnjtmcia  eqaifaratur  inlereite  praprio, 
that  an  infant  widow  was  liable  fur  the  expeneea  of  the  funenl  of  a  de- 
eeaaed  huaband  who  died  poor,  aa  beiug  an  eipeoae  for  her  peiaonal  be- 
nefit. 

'  Makarell  *.  Bachelor,  Cra.  EUt.  5B3. 

d  Kirtoo  T.  Elliott,  2  BuUt.  Rep.  69.  Lord  ManaGeld,  in  Eart  of  Buck- 
inghamihire  *.  Dnity,  3  Eden'i  Rep.  73.  Holmei  t.  Blagg,  8  Taunt. 
Rep.  580.  M'Coy  v.  HotTman,  8  Coatrt'i  Rep.  84.  Hamey  r.  Owen,  4 
Blaekf.  Ind.  Rep.  240.  The  caM  of  McCoy  t.  HoSinaa  wai  ovcrrnled  in 
Hedbary  v.  Watrooi,  T  HUl  N.  Y.  R.  110,  on  the  principle  (hat  when  an 
infant  avoida  bia  contract  on  coming  of  age,  he  may  recover  for  work  done 
■<n  money  paid  in  part  performance  provided  he  ftoa  nsl  rttiived  bdji  iew- 
.  fit  ttndtr  tk»  contraet. 
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ths  considemtion  vhich  he  had  received.  The  privilege 
of  iafaocy  is  to  be  used  as  a  shield,  and  not  as  a  awoid. 
He  cannot  have  the  benefit  of  the  contract  on  one  side, 
without  returning  the  equivalent  on  the  other.*  But  there 
are  many  hard  cases  in  which  the  infant  cannot  be  held 
bound  by  his  contracts,  though  made  in  fraud ;  for  infants 
would  lose  all  protection  if  they  were  to  be  bound  by 

their  contracts  made  by  impropet  artifices,  in  the 
'241    heedlessness  *of  youth,  before  they  bad  learned 

the  value  of  character,  and  the  just  obUgation  of 
moral  duties.  When  an  in&nt  had  fraudulently  rejne- 
sented  himself  to  be  of  age  when  he  gave  a  bond,  it  was 
held  that  the  bond  was  void  at  law.b  But  where  he  ob- 
tained goods  upon  his  false  and  firaudalent  affinnatioB- 
that  he  was  of  age,  though  he  avoided  payment  of  tlie 
price  of  the  goods,  on  the  plea  of  infancy,  the  vendor 
was  held  entitled  to  reclaim  the  goods,  as  having  aevei 
parted  with  his  property  in  them  ;<■  and  it  has  been  sug- 
gested in  another  case,<i  that  there  might  be  an  instance 
of  such  gross  and  palpable  fraud,  committed  by  an  infant 
arrived  at  the  age  of  discretion,  as  would  render  a  release 
of  his  right  to  land  binding  upon  him.  Infants  are  lia- 
ble in  actions  arising  ex  delicto,  whether  founded  on  pa-  ' 
sitive  wrongs,  as  trespass  or  assault ;  or  constructive  torts, 
or  frauds.*     But  the  fraudulent  act,  to  charge  him  must 


•  Badg«r  V.  Ftunner,  15  Mam,  Rtp.  359.  Rabarta  v.  V/iggia,  1  JIT.  IT. 
Ref.  73.  Roof  t.  Stafibrd,  7  Cawen't  Rtp.  179.  Parker,  J.,  in  HamU«tt 
r.  Hamblati,  6  N.  H.  Rtp.  339.  Smitb  t.  Evan^  5  Humphn^i  Temi.  R. 
70.  KiMben  v.  Lae,  N.  Y.  Ch.  3.    JV^.  F.  Ltgal  Oitiva;  160. 

k  Conroe  t.  BirdaaU,  1  Jekm.  Cat.  IST.  Biirt«7  v.  Roaaall,  10  N.  H. 
Rtp.  184. 

•  Badger  v.Phinner,  IS  Mat:  Rip.  359.  Fllta  v.  Hall,  9  H.H.Rep. 
■HI.  Com.  Dig.  Actianon  [ha  caae  for  daceit,  A.  10.  Id  thia  laet  eaaa, 
Loid  Ch.  B.  Camyiu,  bald  an  iDfaiit  lisble  for  deceit  in  obtaining  a  loan  of 
DKHUj  on  tbfl  fraudulent  affirmation  that  be  waa  of  age.  Bnrlej  t.  Saa< 
ael,  np.  £'.  P. 

4Staolfaoav.JenkiM,  H  Strg.  ^  RmU.tSI^. 

•  Rtta  ».  Hall,  9  N.  H.  Rep.  Ml,  448.    They 
committed  by   them,  evea   though  acting  by 
Homphtey  t.  Dooglaai,  10  Vcrnunt  Rtp.  7t. 
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be  wholly  tortious ;  aod  a  matter  ariaing  ex  eontraetu, 
thougb  infected  with  fraud,  cannot  be  changed  into  a 
tort  in  order  to  charge  the  infant  in  trover,  or  case,  by  a 
change  in  the  form  of  the  action.'  Heia  liable  introTW 
for  tortiously  converting  goods  intrusted  to  him,  or  for 
firaudnlently  obtaining  goods  with  an  intention  not  to 
pay  for  them  ;>>  and  in  detinue,  for  goods  deUvered  upon 
a  special  contract  for  a  specific  purpose ;°  anAinaaaump- 
rit  for  money  which  he  has  fraudulently  embezzled.'^ 

*An  in&ot  has  a  capacity  to  do  many  other  acts  *342 
valid  in  law.     He  may  bind  himself  as  an  appren- 
tice, or  make  a  contract  for  service  and  wages,  it  being 
an  act  manifestly  for  his  benefit;  but,  when  bound,  he 


>  JaaniOfi  t.  RsndBll,  8  IVm.  tttf.  335.  JohiuoD  t.  Pie,  1  Ln.  1S9. 
Twa  T.  Boiilh.  6  CVomA,  336.  Wwt  t.  Moon,  14  VctmoiiI  R.  447. 
WiltT.Wslali,  6  Watit,  1.  In  Ihta  lut  com  tha  decinou  were  elabonta- 
Vf  oonaidend,  and  it  waahald,  that  whenever  the  labetsiitiTe  ground  of  aa 
aetioli  Bgtinat  mo  infant  ii  contract,  aa  well  a>  whCK  the  conliaet  it  itated 
■i  indnoBment  to  a  rappoaod  tort,  he  it  not  UaUe:  and  the  can  of  Caup- 
bdl  r-  Stokao,  9  ffendeU,  137,  wan  Gonndared  ai  oppoaed  eqnally  toptia> 
o^a  and  anthoritj.  Thia  lait  caae  waa  ona  of  wilful  and  poaitire  fraud 
■ud  toil  on  the  part  of  the  inbnt,  and  nibaequent  to  the  contract,  and  a 
wilful  and  diitiDct  wrong  ;  and  the  infant  wat  held  liable  in  treapaM,  aacl 
I  think,  joitlj ;  and  the  judgment  wu  affirmed  on  eiror,  and  cited  and 
■ppfOTed  in  Eltta  t.  Hall,  9  N.  H.  Rtp.  445. 

k  HomerT.  Thwing,  3  PUk.  Rip.  493.  Feigne  t.  Sotcllfie,  4  ItCord, 
387.  Wallace  v.  Moiaa,  5  Hill  It.  Y.  Rtp.  391.  Hii  propertr  ia  liable  for 
fioea  and  coMa  on  conTictlon  of  a  puUio  ofionco.  Boailey  t.  The  State,  S 
TtTger'$  Ttim.  Rtp.  461. 

•  MiUat.  Graham,  4  Boa.  ^  Pull  140.  In  New-YoA,  the  action  of 
detinne  ia  aboUahed,  and  an  action  of  treipoMi  on  Iht  ciut  maj  be  bran^t 
to  reoorer  damagea  aren  for  a  wilftal  injury,  accompauiad  with  force-  By 
this  innoratioD,  all  nice  questicna  concerning  direct  and  conaaqoential  in- 
jariea  are  avoided.  But  the  want  of  anch  an  action  aa  detinne  to  teeoTor 
a  favonrite  or  naceaaary  apecific  chattel  in  apeoia,  may  be  aeiioualj  felt. 
H.  Y.  Reviatd  Slalattt,  vol.  ii.  p.  553,  aec.  I5,  16. 

*  Briatow  t.  Eaatman,  1  E*p.  Rep.  173.  By  the  JV.  Y.  Rnittd  Staluta, 
tcL  u.  p.  341,  aec  IS,  no  action  relating  to  real  property  ia  to  be  delayed 
by  reaaon  of  the  infancy  of  any  defendant,  and  a  guardian  ia  to  be  ap- 
pointed to  defend  hia  rights. 
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caanot  dissolve  the  lelation.*  The  weight  of  opinion  is, 
that  he  may  make  a  testament  of  chattels,  if  a  male,  at 
the  age  of  fourteen,  and  if  a  female,  at  the  age  of  twelve 
years.'!  {{g  may  convey  real  estate,  held  as  a  naked 
trustee,  under  an  order  in  chancery.  The  equity  juris- 
diction in  this  case,  is  groimded  on  the  statute  of  7  Anne, 
c,  19,  which  has  been  re-enacted  in  this  country,"  and 
extends  only  to  plain  and  express  trusts.  Whatever  an 
infant  is  bound  to  do  by  law,  the  general  rule  is,  that  the 
same  will  bind  him  if  he  does  it  without  suit  at  law.' 
I^  tlierefore,  he  be  a  tenant  in  common,  he  may  make  a 
reasonable  partition."  He  may  discharge  a  mortgage  on 
due  payment  of  the  mortgage  debt.  His  acts  as  execu- 
tor, at  the  age  of  seventeen,  will  bind  him,  unless  ihey 

be  acts  which  would  amount  to  devastavit^ 
*243     There  was  no  occasion,  "said  Lord  Mansfield,!  to 

enumerate  instances.  The  authorities  are  express, 
that  if  an  infant  does  a  right  act,  which  he  ought  to  do, 
and  which  he  was  compellable  to  do,  it  shall  bind  him. 
We  have  already  seen,  that  an  infant  of  fourteen,  if  a 
male,  and  twelve  if  a  female,  may  enter  into  a  valid  con- 


>  Rax  T.  Inhabituita  at  WgMoD,  3  Banm.  f  Crtu-  464.  Wood  t. 
Fmwick,  10  Mteton  ^  WEliby,  195. 

>>  Harg.  n.  83  to  lib.  3  Co.  Lilt.  Mr.  Hu^raTe  hiu  collaetad  all  tha  eon- 
tndictoiy  opioiona  on  thii  point.  The  citiI  law  gave  this  power  to  tho 
infant  at  the  ago  of  ■eTenteen  yeaca,  and  thii  period  hai  been  adopted  by 
statute  in  Caaaeeticut.  In  Nsw-York,  the  period  fixed  bj  alatata  ibr  an 
infant  to  make  a  will  of  chatteli,  is  the  a^  of  eighteen  in  [nalaB,and  aii- 
tonn  in  femolei.     N.  Y.  RevUed  StatuU;  vol.  ii.  p.  60. 

'  N.  Y.  Rteited  Stalutei,  toI.  Ji.  p.  194,  sec.  167.  The  New-Yoik 
statatfl  dsclares,  that  wbeneTei  Uie  iofant  ii  seised  or  pnaseaed  of  anj 
lauds  bj  way  of  mortgage,  or  in  iTastonly  far  others,  the  court  of  chsocety, 
«n  the  petition  of  the  guardian  of  the  infant,  or  of  any  peiaon  interested, 
may  compel  the  infitnt  to  couTey  Uw  same- 

i  Co.  lAlL  ITS.  a. 

•  Barrington  t.  Clarke,  S  Penn.  Rtp.  US. 

(  In  New-Tork,  he  is  declared  to  be  ioGompetsut,  and  I  tbink  reiy  pio- 
pedy,  to  act  as  an  execntor  or  admtnisljator.  JV.  Y.  Rttitti  5lalafss> 
vol  il  p.  69.  Aid.  75. 

(  3  fivrr.  Asp.  IBOl. 
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tract  of  marriage ;  but  he  is  not  liable  to  an  aclioQ,  on 
his  executory  contract,  to  many,  though  the  infant  may 
.sue  an  adult  on  such  a  promise.' 

(5.)   Their  marriage  settlements. 

In  consequence  of  the  capacity  of  infants,  at  the  age  of 
consent,  to  contract  marriage,  their  marriage  settlements, 
when  reSsonable,  have  been  held  vaUd  in  chancery ;  but 
it  has  long  been  an  imsettled  question,  whether  a  female 
infant  could  bind  her  real  estate  by  a  settlement  upon 
marriage.  In  Drury  v.  Drury,^  Lord  Ch.  Northington 
decided,  that  the  statute  of  27  Hen.  Till.,  which  intro- 
duced jointures,  extended  to  adult  women  only,  and  that 
ootwithstandiog  a  jointure  on  an  infant,  she  might  waive 
the  jointure,  and  elect  to  take  hei  dower  ;  and  that  a  fe- 
male infant  could  not,  by  any  contract  previous  to  her 
marriage,  bar  herself  of  a  distributive  share  of  her  hu»- 
band's  personal  estate,  in  case  of  his  dying  intestate. 
This  decree  was  reversed  in  the  house  of  lords,  upon  the 
strength  of  the  opinions  of  Lord  Hardwicke,  Lord  Mans- 
field, and  the  majinity  of  the  judges  ;i  and  the  great 
question  finally  settled  in  favour  of  the  capacity  of  the 
female  infant,  to  bar  herself  by  her  contract  before  mar- 
riage, of  her  right  of  dower  in  the  husband's  land,  and  to 
her  distributive  share  of  her  husband's  personal 
estate.  In  New- York,  *in  a  late  case  in  chan-  *244 
cery,d  the  question  whether  an  infant  could  bind 
herself  by  an  an(e>nuptial  contract,  was  discussed  at  la^^e 
and  it  was  held  that  a  l^al  jointure  settled  upon  an  in- 


•  Hunt  t.  Peak*,  5  Cwmh'*  Rtf.  415.  In  New-Totk,  tbe  court  of 
«liuic«i7  ia  aathoriied  to  decree  and  compd  tho  ipeciGc  perform&nco  of 
eootracta  by  the  infuit  who  ia  ■  repTMentatlve  of  tbs  parly  nukiu([  them. 
H.  Y.  lUtited  Stattttti,  vol  ii.  p.  194.  mc.  169.  Aa  to  tbo  >at«  nndar  the 
JirectioD  of  tbe  canrt  of  chanoary,  of  the  real  aatat«i  of  infanta,  ■■•  pMOad- 
tn^  Lecture. 

b  S  EdltWi  Rtf.  39. 

•  9  Ilrid.  60—75.     Wilmaft  Opinmu,  p.  177. 
■*  H'Cartee  v.  Teller,  3  Paig^i  Rtf.  511. 
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hat  befoie  nurriage  was  a  bar  <rf'  her  dover ;  and  that 
an  equitable  proriBion  settled  upon  an  in&nt  in  bar  of 
dower,  and  to  take  effect  immediately  on  the  death  of  th« 
husband,  and  to  continue  during  the  life  of  the  widov, 
and  being  a  reasonable  and  competent  Urelihood  for  the 
wife  under  the  circumstances,  was  also  a  bar.  The  ques- 
tion still  remains,  whether  she  has  the  capacity  to  bind 
her  tmin  real  e^ate  by  a  marriage  settlement.  Mr.  Ath- 
trly,^  after  reviewing  the  cases,  concludes,  that  the  weight 
of  the  conflicting  authoritieB  was  in  favour  of  her  capacity 
ao  to  bind  herself.  But  in  Miiner  v.  Lord  Harewood,* 
Lord  Eldon  has  subsequently  held,  that  a  female  in&nt 
was  not  bound  by  agreement  to  settle  her  real  estate 
vptm  marriage,  if  she  did  not,  when  of  i^e,  choose  ti> 
ratify  it ;  and  that  nothing  but  her  own  act,  after  the  p»- 
riod  of  majority,  could  fetter  or  affect  it ;  and  in  Temple 
T.  Hawlejf,  I  Sand/ord'9  Ch.  R.  163,  the  Abs.  V.  Ch.,  hi 
a  very  elaborate  and  able  judgment,  held  that  a  female 
in&nt  was  not  so  bound  by  a  marriage  settlement  of  her 
real  estate,  but  that  she  might  disaffirm  it  when  she  bft- 
came  of  age,  and  was  sole.  The  Assistant  Vice  Chancel* 
lor  said,  the  preponderance  of  opinion,  was,  that  the  in-' 
fant  could  not  elect  after  she  became  of  age  during  cov- 
erture to  affirm  it,  though  she  might  undoubtedly  iit 
that  case  disaffirm  it.  The  case  of  Sloeon^  v.  Olubb,' 
admitted  that  a  male  infant  may  bar  himself  by  agree- 
ment before  marriage,  either  of  his  estate  by  the  curtesy, 
or  of  his  right  to  his  wif^s  personal  property ;  and  both 
the  male  and  female  infant  can  settle  their  personal  es- 
tate upon  marriage.  The  cases  of  Strickland  v.  Croker,^ 
and  WarbuTton  v.  Lytton,*  are  considered  by  Mr.  Ather- 


■  Tttuti**  M  Marriott  SttlUmnt,  p.  18—41. 

kl8  Vtmy,359. 

•9  0rD.64S. 

<  3  Cm.  •■  Ch.  an. 

•  CHBd  in  4  Bn.  440. 
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I7*  as  &TOimldB  to  the  pover  of  r  male  iofaot  to  settia 
his  real  estate  upon  marriBge,  and  that  seems  to  be  deci- 
dedly his  opinion.  But  since  the  decision  of  Lord  Eld(»i, 
w  Milnar  T.  Lord  Hartwootl,  this  conclusion 
''becomes  qoeetionable ;  for  if  a  female  infant  can-  *845 
Bot  settle  her  leal  estate  without  leaving  with  her 
tbe  option,  when  twentj-one,  lo  reroke  it,  why  tJtotiM 
not  the  male  infant  have  the  same  eptton  1 

(fl.)  Shots  in  equity  againat  them. 

The  law  is  so  careful  of  the  rights  of  in&nts,  that  if 
tbey  be  made  defendants  at  the  suit  of  creditors,  the  ai^ 
swer  of  the  guardian  ad  litem,  does  not  )»nd  or  conclude 
tbem.i>  Such  an  answer  in  chancery,  pro  forma,  leaves 
the  plaintiff  to  prove  his  case,  and  throws  the  infant  upon 
die  protection  of  the  coort  It  was  the  maxim  of  the 
Roman  law,  that  an  in&nt  was  never  presumed  to  have 
done  an  act  to  bis  prejudice  pupUlus  pati  poaae  no» 
in4emgiiuTS  la  decrees  of  foreclosure  againat  an  infant, 
there  is,  according  to  the  old  and  settled  rule  of  practice 
in  chancery,  a  day  given  him  when  he  comes  of  age, 
usually  six  months,  to  show  cause  against  the  decree, 
and  malffi  a  better  defence,  and  he  is  entitled  to  be  called 
in  fi>i  Uiat  pBrpose  by  process  of  subpanaA    The  decre» 


>  TVnttiM  M  MtrrUge  StUlamtnlt,  p-  41—45. 

*  EcotcvtOD  T.  PeUf,  Cmiktt^t  Rtf.  79. 

*  Dig.  s^  vj.no. 

*  Thomu  7.  GjIm,  9  Vtn>.  Rtf,  333.  Lord  Ch.  ia  CTft.  Bntia,  iM. 
349.  SirJoKph  JekyI),  in  Eyre  t.  CoDotea  of  ShaflriiaTy,  9  P.  \fmt. 
190.  Nipierv.  Effingham,  iiid.  401.  Bennat  t.  Lee,  3  ^(i.  539.  Jick- 
•on  r.  Toruer,  5  Leigk,  1 19.  Miller  t.  t)eanB,  3  Jalm*.  Ch.  Rtf.  3S7. 
KalMll  T.  Kelaall,  S  Mylnt  ^  Kteae,  409.  In  Eoglaad,  noce  Iha  da- 
mnrrer  or  the  pud  bu  been  aboliihed  bj  the  atatalaa  of  II  Om.  IV.  and 
IW.IV.  e.  47,  an  iafant  derendanl  ii  nol  entitled  lo  hsTe  *ii  monlba 
fiTODto  him,  after  attuning  Ibe  aga  of  91,toahoiroaa*e  againat  a  decree. 
Powya  T.  ManiSsld,  6  Si'maiu,  637.  The  diatinction  •eama  to  be,  that  if 
the  decree  direcU  the  Mlale  to  be  aold,  tfaa  infant  hai  not  bii  wi  monlhe, 
bat  «B  a  aimpte  daon 
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ia  ordinary  cases  would  be  bad  on  the  face  tf  it,  and 
ground  for  a  bill  of  review,  if  it  omitted  to  give  the  infant 
a  day  to  show  cause  after  he  came  of  age ;  though  Lord 
Redesdale  held,  in  Bennett  v.  Hamill,^  that  such  an  enor 
in  the  decree  would  not  affect  a  bona  fide  purchase  at  a 
sale  under  it.'>  But  in  the  case  of  decrees  for  the  fore- 
closure (md  aale  of  mortgaged  premises,  or  for  the  sale  of 
lands  under  a  devise  to  pay  debts,  the  infant  has  no  day, 
and  the  sale  is  absolute.^  In  the  case  of  a  strict  foreclo- 
onre  of  the  mortgagor's  right  without  a  aale,  the  in&nt 
has  his  day  after  he  comes  of  age,  but  then  be  is  confined 
to  showing  errors  in  the  decree,  and  cannot  untavel  the 
accounts  nor  redeem.^ 


Mi  J.  Hsafiald,  7  SiHtni*,  GGT.  UdIcm  itatDtory  ng[ii]«t)wu  Umpma^ 
w'Hh  the  rule  Id  ipedfic  initanees,  m  in  peititiaii  and  tarectotan,  it  ia  the 
rule  in  New-York,  thet  nn  infant  ie  to  have  mi  monthe  after  coming  of 
■ge,  to  iliDW  CBoae  aguait  a  dsocM.  TbiM  miiM  be  done  wheaereT  tha 
inharitaocs  ia  bonnd.  The  right  of  the  paral  to  deranr  ia  aboUibed  bj- 
UatDte  in  Neir-York,  in  all  oaaet  of  deaeent  or  deliae.  Hartii  *.  Yaumaor 
1  Hejmarii  Ci.  Rep.  178. 

•  9  Set.  j-  Lef.  566. 

k  Lord  EMon,  Id  17  Ftny,  173. 178. 

•  Booth  T.  Rich,  1  Fern.  Rep.  395.    Cooke  t.  Panou,  9  Frm.  Rep~ 
4)19.    Prtc.  m  Ci.  184.  S.  C.    Milli  t.  Dimean,  3  JoAii*.  Ci.  Rtp.  367. 

«  Hallaok  r.  Gallon,  3  P.  Wmt.  359.    Bidiop  of  Wineheiter  t.  BeaTor, 
aF«My,317.    WiUianuonT.  OordoD,  19  Fuey,  114. 
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LECTURE  XXXU. 


op   HASTSR    AHD   SERVANT. 


The  last  lelatioa  in  domestic  life,  which  remainB  U^ 
be  examiaad,  is  that  of  master  and  servant.  The  sever> 
al  kinds  of  persona  who  come  within  the  description  of 
servants  may  be  subdivided  into  (1)  slaves,  (2)  hired  ser- 
vants, and  (3)  apprentices. 

L  0/  slaves. 

Slavery,  according  to  Mr.  Paley,*  may,  consistently 
with  the  law  of  nature,  arise  from  three  causes,  viz :  from 
crimes,  captivity,  and  debt  Id  the  Institutes  of  Justin- 
ian,'' slaves  are  said  to  become  such  in  three  ways,  viz : 
by  birth,  when  the  mother  was  a  stave ;  by  captivity  in 
war ;  and  by  the  voluntary  sale  of  himself  as  a  slave,  by 
a  freeman  above  the  age  of  twenty,  for  the  sake  of  sharing 
the  price.  Sir  William  Blackstone"  examines  these  cau- 
ses of  slavery,  by  the  civil  law,  and  shows  them  alt  to 
rest  on  unsound  foundations ;  and  he  insists,  ihat  a  state 
of  slavery  is  repliant  to  reason,  and  the  principles  of 
natural  law.  The  civil  lawJ  admitted  it  to  be  contrary 
to  natural  right,  though  it  was  ctmformable  to  the  usage 
of  nations.  The  law  of  England  will  not  endure  the  ex- 
istence of  slavery  within  the  realm  of  England.  The  in- 
stant the  slave  touches  the  soil,  he  becomes  free,  so  as  to 
be  entitled  to  be  protected  in  the  enjoyment  of  his  person 
and  property,  though  he  may  still  continue  bound  to  ser- 
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vice  as  a  servant^  There  h&s  been  much  dispute  in  the 
English  books,  whether  trover  would  lie  for  a  negro  slave ; 
and  the  better  opinion  is,  that  it  will  not  lie,  because  the 
owner  has  not  aa  absolute  property  in  the  negro ;  asd 
"by  the  common  law,  it  was  said,  one  mas  could  not  have 
a  property  in  another,  for  men  were  not  the  subject  of 
property.!)  Jq  the  case  of  Somersett,  in  1772,  who  was  a 
negro  slave,  carried  by  his  master  from  America  to  Eng- 
land, and  there  confined,  in  order  to  be  sent  to  the  West 
Indies,  he  was  discharged  by  the  K.  B.  mpaa  hahtta  cor- 
pus,  after  a  very  elaborate  discussion,  and  upon  the 
ground  that  slavery  did  not  and  could  not  exist  in  Eng- 
land, under  the  English  law.o  The  Scotch  lawyers' 
mention  the  case  of  Knight,  a  negro  slave,  brought  from 
the  West  Indies  to  Scotland,  by  his  master,  in  1773 ;  and 
9S  the  slave  refused  to  continue  in  his  service,  he  applied 
to  the  courts  in  Scotland  for  assistance,  to  compel  his 
slave  to  return  to  him.     It  was  held,  that  slavery  was 


>  1  Bladu,  Cam.  434. 

t  Smith  V.  Oonid,  9  Salt.  Rtp.  6G6.  3  Lari  Kaym.  1274.  Cimtra 
Bntia  T.  Fanny,  3  Lta.  Rtp.  SIO,  and  Lord  Hardwieka,  in  Pcarna  *.  Ijilv, 
Awib.Btf.lS.  Mr.  Jiwtice  Beat,  in  Forbaav.  Cochrans,  3  Bantu.  ^  Cnai. 
446,  3  Dmet  ^  Ryl.  779.  8.  C,  aaid,  Ihat  Ihe  jadget  w«a  above  tba  b|« 
in  whicb  Ihey  lived  and  itood  apon  the  high  grannd  or  natnnl  right,  wh«B 
Ihej  declared,  that  in  Gnglaud  hnman  beiiiga  eonld  not  bs  tba  aabject 
matter  of  property.  Ha  inaiiled,  that  the  moment  a  aiava  put  hia  foot  OD 
board  a  Britilh  man-of.wnr,  out  of  the  wnlen  of  colonial  jnriadiction,  ha 
baoamia  (rea.  Thia  ia  Ihe  law  now  in  France,  and  aa  aoon  aa  the  alave 
tanikoDthe  French  a^lheia  (Tee.  The  decinon  io  the  caaetaatmen- 
Uonod  waa,  Ihat  if  a  lieve  from  a  alave. holding  itate  or  country,  ^ta  oot 
«[  Ihe  territory  and  under  the  protection  of  firitiab  Jiuiidiction,  wilhuul  any 
wnngfal  act  done  by  the  party  pving  that  proteotion,  he  bacomea  nrea, 
and  the  Engliih  law  pmteeti  liini  tnni  being  reclaimed.  The  doolrine  of 
the  ioprcDle  eontt  of  the  United  Slalei,  in  Prigg  t.  The  Commonwealth  of 
Fennaylnnia,  IG  Pettr^  Rep.  S39,  waa  to  the  aame  effect,  for  it  was  de- 
claced  that  a  elate  of  ilavety  waa  a  mare  manicipal  re^lition,  and  no 
natioaw  aa  hound  to  recognize  tbe  alate  of  alavery  aa  to  fueign  lA^rm  wilUa 
tta  territory. 

*  £0/1'*  RepertM,  1.    Harg.  Stale  Trialt,  T<d.  zi.  p.  3SB. 

«  1  Bni  IiuL  169.    Kamu^  PriMifUt «/  £giitly,  toL  u.  p.  134. 
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not  recognized  by  the  law  of  Scotland,  and  that  the  claim 
of  the  master  to  the  perpetual  service  of  the  negro,  was 
inadmissible,  for  the  lav  of  Jamaica  did  not  apply  to 
Scotland,  and  the  master's  claim  vas  consequently  re- 
pelled by  the  sheriff's  court,  and  by  the  court  of  ses- 
sion. 

But  though  personal  slavery  be  unknown  in  England, 
so  that  one  man  cannot  sell,  noi  confine  and  export  an- 
other, as  his  property,  yet  the  claim  of  imported 
slaves  for  wages,  'without  a  special  promise,  does  *249 
not  seem  to  receive  the  same  protection  and  sup- 
port as  thatof  iieeman.>  Mr.  Barhngton,  who  has  given 
a  very  strong  picture  of  the  degradation  and  oppression 
of  the  tenants,  under  the  English  tenure  of  pure  Tillenage,i> 
is  of  opinion,  that  predial  servitude  really  existed  in  Eng- 
land, so  late  as  the  reign  of  Elizabeth  ;  and  that  the  ob- 
servation of  Lilbum,  that  the  air  of  England  was,  at  that 
time,  too  pure  for  a  slave  to  breathe  in  was  not  true  in 
point  of  fact.  Be  that  as  it  may,  there  is  no  such  thing 
now  as  the  admission  of  slaves  or  slavery,  in  thp  sense 
of  the  civil  law,  or  of  the  laws  and  usages  in  the  West 
Indies,  either  in  England,  or  in  any  part  of  Europe;  and 
it  is  very  generally  agreed,  that  the  Afincan  slave  tmde 
is  unjust  and  ciuel.o 

It  is  no  less  true  than  singular,  that  personal  slavery 
prevailed  with  imcommon  rigour  in  the  free  states  of  an- 
tiquity ;  and  it  cannot  but  diminish  very  considerably 
our  sympathy  with  their  spirit,  and  our  reverence  for 
their  institutions.     A  vast  majority  ol'  li.e  people  of  an- 


■  Al&sd  T.  Manioii  of  Fiti  Junta,  3  Etp.  Com.  3.  Tha  Kiof  t.  Tb«  la- 
btbiunta  or  Thunn  Dittoo,  4  Dtug.  Rtp.  300.  Where  a  Weit  lodw 
tlare  occonipniiieil  bar  mactsr  to  England,  and  Toluntaiily  raturned  back  to 
tha  Wsat  iDdiaa,  it  was  held,  that  the  lendeace  in  Englaod  did  not  fiDall; 
emancipate  bcr,  and  ^m  becama  •  ilata  on  het  letiini,  thougli  no  coercion 
cODid  be  eiereiMd  orai  bar  while  in  England.  The  Slate  Gnoa,  9  Hogg. 
Adm.  Rip.  94. 

t  Obtenatianr  on  tit  Suiultt,  thitjlg  tki  Mort  mmeinU,  p.  333—341. 

•  8««  »/»,  p.  354,  n.  a. 

Vol,  U.  23 
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cient  Greece  were  in  a  state  of  absolute  and  severe  slave- 
ry. The  disproportion  betveea  freemen  and  slaves,  was 
nearly  in  the  ratio  of  thirty  thousand  to  four  hundred 
^oiisand.^  At  Athens  they  were  treated  with  more  hu- 
manity than  in  Thessaly,  Crete,  Argos,  or  Sparta ;  for  at 
Athens  the  philosophers  taught  and  recommended  hu- 
manity to  slaves,  as  a  sure  test  to  virtue.  They  were 
entitled  to  sue  their  master  for  excessive  ill-usage,  and 
compel  him  to  sell  them ;  and  they  had  also  the  privi- 
lege of  purchasing  their  freedom.''  In  the  Roman  re- 
public, the  practice  of  predial  and  domestic  slavery 
*250  was  equally  'countenanced,  and  still  more  abused. 
There  were  instances  of  private  persons  owning 
singly  no  less  than  four  thousand  slaves ;'  and  by  the 
Roman  law,  slaves  were  considered  in  the  light  of  goods 
and  chattels,  and  could  be  sold  or  pawned.    They  could 


•  1  JIfif/.  ifi«I.  355.  A  Binatl  ariBlocraey  goTsmed  Atlica,while  IbsoNi 
waa  cnltLTatsd  by  a  norking  cla«a  or  400,000  alavM,  and  a  ajmilar  diapro' 
portJoD  «iHted  Ihroaghoat  Greece.  Th«  lalaDd  at  JEgitx^  ii  ataled  to  baTe 
held  at  one  time  470,000  ilaveB,  a  large  proportion  of  whom  were  agrienl- 
tnral  aarb.  The  slave  population  or  Corinlh,  in  het  greateat  praapeiity, 
wa*  ratad  at  460,000  ilaTOi.  According  to  a  lannied  articla  on  "  tlie  de- 
mocmcj  of  Atheni,"  in  Ui«  Nnr-Yoik  RoTiew  for  Jdy,  1640,  the  wbola 
namber  of  slaves  in  Attics  wbm  abaat  365,000  to  95,000  citiieni,  and  45,000 
reaident  foreigaere.  Even  Ariatotle  coaaidered  (he  relation  of  maitec  and 
dave,  jtut  aa  iadiapentiible  in  eTsry  wsU-otdeKd  state,  as  ibat  of  husband 
and  wife.    ArUt.  Pol  b.  1.  eb.  I. 

k  Potttt't  Antiq.  a/  Oreeet,  57— ST— TS.  3  Si.  Jehn  an  the  JVomerf 
«nd  Cuitmn*  o/ Ancitnt  Greece,  IB.  19.  23. 

•  1  Oibbon't  HUL  p.  66—66.  Hame,  in  his  Eaay  on  the  Fepulotimen 
»f  Aacitnt  Natimu,  aaya,  that  some  pest  men  Bmong  the  Romans  pos- 
aesaed  to  ihs  Dumber  of  10,000  sIsTea.  Id  the  AngnBlsn  age  one  half  of 
the  population  ot  the  Roman  worid  (and  the  whole  population  waa  estima- 
ted at  ISO  million  of  souls)  wen  slaT«s.  1  Oiitmn't  Hut.  68.  Mr.  Blair, 
m  hie  Inquiry  into  the  Stale  of  Slavery  among  the  Aominu,  {1^33,)  as- 
signs as  many  aa  throe  elaves  to  every  free  pereon  in  Italy  in  the  time  of 
the  BntparoT  Clsudioi.  Almost  all  the  BgricaltDTtJ,  as  well  as  domutie 
laboor,  was  performed  by  atnTea,  even  from  tbe  time  of  Tiberius  Graccbna. 
Pbitarch't  Life  of  T.  Graeckut.  Hoakt'i  Aomsn  Hieiary,  b.  6.  eh.  7. 
Barbarian  captives  taken  in  war,  were  considered  riavea  and  purchased  by 
■lave  mMchants  for  tb»  Italian  inaAet. 
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be  tortured,  and  even  put  to  death,  at  the  discretion  of 
their  masters.*  By  a  succession  of  edicts,  which  huma^t 
nity,  reason  and  policy  dictated,  and  which  were  enact- 
ed by  Claudius,  Hadrian,  and  Antoninus  Pius,  the  juris- 
diction of  life  and  death  over  slaves  was  taken  from  their 
masters,  and  referred  to  the  magistrate ;  and  the  Ergaa- 
tula,  or  dungeons  of  cruelty,  were  abolished.'' 

The  personal  servitude  which  grew  out  of  the  abuses 
of  the  feudal  system,  andtowhich  the  Germans  had  been 
accustomed,  even  in  their  primitive  settlements,  was  ex- 
ceedingly grievous;"  but  it  is  not  supposed  to  have 
equalled,  in  severity  or  degradation,  the  domestic  slave- 
ry of  the  ancients,  or  among  the  European  colonies  on 
this  side  of  the  Atlantic.  The  feudal  villein  of  the  lowest 
order  was  unprotected  in  his  property,  as  against  seizure 
by  his  master,  and  was  subjected  to  the  most  ignoble 
services ;  but  his  circumstances  distinguished  him  mate- 
rially from  the  Greek,  Roman,  or  West  India  slave.  No 
person,  in  England,  was  a  villein  in  the  eye  of  the  law, 
except  in  relation  to  his  master.     As  to  him  quicquid  ac 


•  Imt.  1.  8.  1.  Ttylor't  Blem.  of  the  Civil  Ltne,  p.  499.  Sjr  tha  lei 
Aqt^ia,  puud  bood  after  tbe  era  or  the  tirelTe  tablei,  tbe  killiog  of  a 
rieve  by  a  tbird  penMO,  was  pnl  apoa  the  lame  grenod  ai  the  killing  of  • 
qnadraped,  and  a  pacimiarr  reeompeiiae  wai  tn  he  made  to  tbe  owner. 
When  e  maater  waa  mnnlered  by  one  of  hii  domestic  alaTaa,  all  tbe  ilavM 
of  hi*  houaehoid  at  the  time  wera  to  be  pet  to  death  ;  and  Tacilna  giTM  a 
baTTiUe  butanes,  in  tbe  time  of  Nero,  of  the  applica^n  el  Ihii  ainoiona 
law  in  tile  eaaa  of  the  marder  of  Pedanioa  SeoDndnii  a  man  of  oonmler 
rank,  and  who  pnai— nd  400  doniDaiie  ijaTea,  who  wera  all  put  to  death, 
and  with  the  approbalion  of  tbe  eeoate.  7*0^1.  Am.  lib.  U.  mc.  43 — i&. 
For  the  Roman  law,  aae  ibid.  IS.  33. 

b  I  Oibbvn,  vU  tupra,  p.  65.  /nit,  1.  8.  3.  Taylor't  Elem.  of  tie 
CtBil  Ltw,  433—435.  Tbe  horrible  cnieltiet  inflicted  npon  the  riaree,  im 
anciant  timei,  andparticolarijb;  the  Roman*,  and  tbe  barbaronamannara, 
and  loea  of  moral  taite  and  juat  feelmg,  which  were  tbe  oonaequenee.  Me 
■trikinglj  abown  and  illnitrated  fitnn  pasMgM  in  tbe  claauci,  by  Mr. 
Hnme,  inbkTery  learned  EMtafoa  the  Papalmunui  of  Aneimt  Natint. 

*  See  a  picture  of  Ihe  degmdatiap  and  rigour*  of  peraonal  veriitnde 
anongthe  Gothic  baibuiani  of  Gaol.  OiiUn'*  Hwl.  toL  tI  p.  359>>-369, 
Sto.  ediL  BeitrUfH't  CiarUt  V.,  toL  i.  note  9. 
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quiritur  servo  acqutritur  domino.    In  villenage  in  (fross, 
all  acquisitions  of  property,  real  and  personal,  made  by 

the  villein,  belonged  to  his  lord.  Toallotheipar- 
•251.     sons  "he  was  a  freeman,  and  as  against  them  he 

had  rights  of  property ;  and  his  master,  for  exces- 
sive injuries  committed  upon  the  vassal,  was  answerable 
at  the  king's  suit*  So,  also,  the  life  and  chastity  of  the 
female  vassal,  even  of  the  lowest  degree,  were  protected, 
(feebly,  probahly,  in  point  of  fact,  but  effectually  in  point 
of  law,)  by  the  right  of  prosecution  of  the  lord,  throng 
appeal  by  or  on  behalf  of  the  injured  vassal.i> 

Las  Casaa,  the  Spanish  bishop  of  Chiapa,  with  the 
view  of  relieving  the  oppressed  Indians  from  the  most 
cruel  and  fatal  slavery,  and  after  allotberexpedientsbad 
failed,  proposed  lo  the  Spanish  government  to  subsdtate 
the  hardy  Africans  for  the  feeble  Indians.  This  was  in 
1517 ;  and  the  Emperor  Charles  T.  granted  a  patent  to 
certain  persons  to  supply  the  Spanish  Islands  with  slaves. 
The  importation  of  negro  slaves  into  the  Spanish  cole- 


*  Co.  Liu.  116,  117.  119.  VHIeJiu,  nji  Lord  Coko,  S  ImL  ti,  in 
l^e  ngniDit  all  meDiiaTmgUiMr  lord.  The  lord  wu  indiclable  for  m*im- 
ing  his  Tillein,  bat  Ihe  latlw  vu  not  «ntitl«d  lo  hliappoal  of  majrbBm.fic 
be  could  not  hold  hii  dunagra  if  he  reeeivsd  toy ;  and  tot «  wnilar  ret—. 
Ihe  TillsiD  could  not  hm  aa  appeal  of  tobbeiy,  (or  alt  hia  gooda  beloqid 
tDhnlon)-  Litt.  aee.  19*.  Co.  Zd(t.  193.  b.  In  tlie  Ajigto-Saioa  period, 
the  powar  of  lorda  ov«r  Ibeir  slavea  wia  not  qojta  abaolale.  If  the  bm- 
Ut  beat  oat  ■  bIbto's  eye  or  toolh,  the  >Uto  recoTered  hi*  libeitf.  If  ha 
killed  him.  he  paid  a  fine  to  the  king.  L.  L.  Alf.  LanA.  Arei.  p.  IT.  AI 
Ibe  time  of  the  NormaD  coaqaeet,  the  graater  part  of  the  land  in  Engla^ 
wva  CQltivalsd  bj  ilava,  and  the  ftoe  tenant*  wore  eitiemely  few  ii  cow- 
pariaon.  Tamer't  HitI  of  England  daring  tit  MiddU  AgtM,viA.  i.  1». 
The  code  of  the  Viaif^olh*  in  Spain  wa*  honorably  di*tiD^i*hod  from  ibe 
Salic  law  and  other  oodei  of  the  harbariana  in  the  moderation  of  ila  pra- 
TiBJona  reapeoting-  ■laio.  By  the  Visi^lluc  oede  the  alave  wa*  allow^  to 
acquire  property  and  patcbau  hia  freedom,  and  it  provided  for  hia  pm>a> 
a]  etcnrlty  agatnat  the  extreme  violence  of  h»  maater.  See  the  Futn 
Jutga  a*  cited  by  Mi.  Fraacott,  in  Ilia  Rittgry  of  ilu  Rtig*  >/  Ftrdami 
^  IthabeUa,  vol.  1.  /nl.  p.  35,  note. 

*  lAttUton'i  Tn.  aec  1B9,  190.  194  HaOme*  Vim  qf  tia  IBiiU 
Agti,  TOl.  i.  p.  133. 134.  roL  iL  p.  199. 
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nies  had  commenced  asearly  as  1501,  and  was  continued 
under  the  sanclion  of  the  Spanish  monarchs.*  Las  Casas 
is  said,  therefore,  to  have  chosen  between  two  existing 
evils.  He  wished  to  eradicate  the  greater  by  re- 
sorting to  the  lesser. >>  Soto,  the  Dominican,  and  con- 
fessor of  Charles  T.,  and  professor  in  the  miiversity  of 
Salamanca,  was  a  more  consistent,  if  not  a  more  illustri- 
ous opponent  of  slavery.  He  boldly  attacked  the 
African  slave  trade,  from  the  very  beginning  of  it,  as  ini- 
quitous ;  and  by  his  influence  with  bis  master,  be  pro- 
cured an  edict,  in  1543,  tending  to  mitigate  slavery  in 
the  colonies.  = 

"Sir  John  Hawkins  was  the  first  Englishman  *252 
who,  in  1562,  introduced  the  practice  of  buying  or 
kidnapping  negroes  in  Africa,  and  transporting  and  sell- 
ing them  for  slaves  in  the  West  Indies.  In  1620,  a  Dutch 
vessel  carried  a  cargo  of  slaves  from  Africa  to  Virginia ; 
and  this,  says  Chalmers,^  was  the  sad  epoch  of  the  in- 
troduction of  African  slaves  into  the  English  colonies  on 
this  continent.    The  Dutch  records  of  New-Netherlands 


'  Bosem/I'i  Hillary  a/  tie  Unittd  StaU*,  toL  i.  p.  183,  163.  TIm 
SpooiBrda  and  Foitagnwe  itgaltin  the  tnfBo  of  Ahican  negroea,  uilayn, 
sTflD  before  tbe  diwoTery  of  America.    Ibid.  tdL  i.  p.  176,  179. 

b  Immg'i  Life  of  Colmniut,  vol.  iiL  App.  No.  96.  Our  leuned  and 
ingeaioni  coanlryman  eDde&voara  to  relieve  the  mainorj  of  thia  elceUent 
man  from  reproaeb  for  th'u  moat  reprehonaible  aot,  by  ahowingths  general 
benevolenoa  of  faia  motif  e.  Brjaa  Edivat^,  in  hii  Huiny  of  tie  Brititi 
IBdi^^,  vol.  u.  ch.  2,  tpiriledly  undertook  ibe  aame  taik. 

•  Dominic  Solo'a  Trsatiae,  Dt  Jtutiiia  tt  Jurt,  and  which  very  acarca 
book  Ibe  Bdtbor  of  k  leaned  article  in  the  ESdinborgh  Review,  vol.  iiviJ.  p. 
S30,  had  aeen  and  read,  ia  Mid  to  contain  a  atrong  condemnation  of  the 
AlKrnn  alave  trade.  Slavery  exiated  ld  a  very  mild  fonn  among  tbe  Moii- 
eana  prior  to  the  conqneat  of  Iheir  oanntry  by  Coftei.  The  alave  waa 
•Bowed  to  hare  bia  own  family,  to  hold  property,  and  even  otber  alavea. 
Intermarriage  waa  allowed  between  alave*  and  (teemen.  Hia  ofaildim 
were  free,  for  no  one  could  be  bom  to  eUvery  in  Heiico  ;  an  honorable 
diatinetion,  nya  Mr.  Freacolt,  iHuL  of  tht  Canqnttt  of  Jfexiee,  vol.  1. 
37,)  not  known,  ha  beLevee,  in  any  eiviliiad  oommnnity  where  davery  ha* 
beau  aanetioaed. 

*  P^itieal  AnnaU,  p.  49. 


DigizedtyGOOgle 


362  OF  TBE  RIGHTS  OF  PERSONS.  [Put  IT. 

allude  to  the  existeDce  of  slaves  in  their  settlemeots 
oa  the  Hudson,  as  early  as  1626 ;'  and  slavery  is  men- 
ttoned  in  the  Massachusetts  laws  between  1630  and 
1641>  Domestic  slavery  having  thus  iDauspiciously 
commenced,  it  continued  and  increased  throughout 
the  United  States  when  they  were  colonies  of  Great 
Britain.  It  exists  to  this  day  in  all  the  southern  states 
of  the  Union ;  but  it  has  become  extinct  in  New- York 
and  the  eastern  states,  and  probably  it  is  in  the  course  of 
abatement  and  extincUon  in  some  others.  In  Pennsylva- 
nia, by  an  act  of  March  Ist,  17B0,  and  in  New-Jersey, 
by  acts  of  February  14th,  1784,  and  of  the  24th  Febru- 
ary, 1820,  passed  for  the  gradual  extinction  of  slavery, 
this  great  evil  has  been  removed  from  them,  and  all  chil- 
dren bom  of  a  slave  after  the  4th  day  of  July,  1804,  were 
declared  free.  In  Massachusetts,  it  was  judicially  de- 
clared, soon  after  the  revolution,  that  slavery  was  virtu- 
ally abolished  by  their  constitution,  and  that  the  issue  of 
a  female  slave,  though  born  prior  to  their  constitution, 
and  as  early  as  1773,  was  born  free."  But  though  this 
be  the  case,  yet  the  effect  of  the  former  legal  distinctions 
is  still  perceived,  for  by  statute,  a  marriage  in  Massachu- 
setts between  a  white  person  and  a  negro,  Indian  or  mu- 
latto, is  absolutely  void."*  In  Connecticut,  statutes  were 
passed  in  1784  and  1797,  which  have,  in  their  gentle  and 
gradual  operation,  nearly,  if  not  totally,  extinguished 
slavery  in  that  state.* 


>  UmUn'i  Hklorf  af  Nme-Vtrk,  toL  i.  p.  373. 

b  HMMOtkiimtU  SittarUal  CalUetionM,  «oL  iv.  p.  194.  Th*  (orammul 
and  people  of  HMMofauMtU  at.  IU5  and  1646,  neeolml  the  fintimpoiU- 
tioB  of  Aitickn  ilaTei  into  the  eolotty  u  ■  heinone  ehnu.  Wintkr^t 
Hittmj,  TcL  if.  p.  315.  379,  360.    Banoraft't  Hatarr,  toL  i.  p.  167. 

*  See  WiDchendod  r.  UuSeU,  4  Mat.  Rtp.  ISS,  and  iittbtan  t.  Tnltla, 
iM-note. 

i  DtM^t  AliT.  oh.  46.  eru  3.  eea  3.  Man.  Bnittd  Statutu,  tB35. 
Ttue  pnbibiUon  mi  npakled  ainoe  1835.  In  Vitgiaik  it  ii  ma  indiatable 
ofieDe*.     I  a.  a  of  VirgnU,  975. 

•  ftnve't  DamtHU  Relatiaiu,  p.  340.    SUtntt*  «f  CcittueHeat,  JSSl, 
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I  shall  not  attempt,  nor  have  I  at  'hand  the  means  to 
collect  and  review  the  laws  of  ail  the  southern  states  ou 
this  subject  of  domestic  slavery.  They  are,  doubtless, 
as  just  and  as  mild  as  is  deemed,  hy  those  governments, 
to  be  compatible  with  the  public  safety,  or  with  the  ex- 
istence and  preservation  of  that  species  of  property ;  and 
yet,  in  contemplation  of  their  laws  slaves  are  considered, 
in  some  respects,  though  not  in  criminal  prosecutions,  as 
things  or  property,  rather  than  persons,  and  are  vendible 
as  personal  estate.  They  cannot  take  property  hy  de- 
scent or  purchase,  and  all  they  find,  and  all  they  hold, 
belongs  to  the  master.  They  cannot  make  lawful  con- 
tracts,  and  they  are  deprived  of  civil  rights.  They  are 
assets  in  the  hands  of  executors,  for  the  payment  of  debts, 
and  cannot  be  emancipated  by  will  or  otherwise,  to  the 
prejudice  of  creditors.*    Their  condition  is  more  anala- 


p.  436.  Thw*  trere  ^  slsra  nnwintag  ia  CoDoeclicat  in  1830.  In 
ITT4,  the  imponatioD  of  iIsvm  into  tliaL  sliita  wu  pcobibitad.  In  Ethode- 
UukI  do  peraon  could  be  bora  a  iIbtb  od  or  adsr  the  lat  of  March,  1TS4. 
Id  New-Hampehire  aad  Tennont,  ilaTer;  nu  aboJlihed  h;  thajr  respec- 
tJTa  codstitatioiu  ;  aad  it  wu  a  fuDdameatal.  and  d«c]ar«d  to  ba  ui  unaller- 
sble  proviaioa  in  lbs  ordioaiice  of  coagreu  of  Jul;  13(h,  176T,  for  the  gny- 
<n«ncfll  a/  ikt  ttnitory  of  thi  Uaitid  Statet,  north-tettl  of  the  riecT 
Ohio,  thai  tbers  alwuld  be  neither  aUvery,  nor  iuTolantaty  aarvitode  in  tht 
raid  territory,  Dtharnrjae  Uiau  in  tbe  panishment  of  Crimea-  Tliia  proTiaioa 
eSecloally  pra*en(«d  the  iDlmductiaii  of  alarery  into  aaj  of  Ihe  itatei 
Doitb  of  tbe  Obio,  acd  included  in  what  wm  then  called  the  North- Wea- 
tani  Teciilory  of  Ibe  United  6tale>. 

>  Execulora  of  WaJker  v.  BoaLiek,  4  Dcuau.  S.  C.  Rip.  36G.  Braadoa 
T.  Hnnlaville  Bank,  I  Stiwart't  Alab.  Rep.  330.  Pleaaaota  r.  Plewwiti, 
2  Cail't  Rep.  3IS.  The  State  t,  Fhilpot,  Dudley'B  Otm.  Rep.  46.  Tfanor 
T.  Snell,  6  Dana'i  K.  Rip.  149.  Biiooe  t.  WickliSb,  JUd.  I«5.  Ibid 
195.  Fable  r.  Brown,  9  HilTt  S.  C.  Ch.  Rip.  396.  Greggv.  Thompson, 
S  miTi  Con.  Rep.  331.  Blonif  &,  W.  v.  Negro  Dowling,  a  GUI  f  Jolm- 
$m,  19.  Bevited  Slalulet  N.  C.  c  89.  *ee.  S4.  View  of  the  Lawt  »/ 
Ttrginia  relative  M  Slavery,  Am,  Jitr.  No.  13.  Cisil  C»dt  iff  Idtuinona, 
art.3S.  173.  Act  of  Maryland,  1T9H,  ob.  101.  LaiM  of  South  dnvtiaa, 
Bretard'i  Dignl,  3i9.  In  I^uitiana,  ilares  are  coniidared  aeraal  eatate 
and  deaceod  a*  auch,  wheteaa  in  Xaryland,  Virginia,  S.  CwoJina  and  JIft*- 
nori.  they  are  regarded  ai  penonal  property.  In  Kentatky  tbe  law  on 
tua   anbjeot  ui  anoraatoni.    SlaTM  ue  fi»  moat  pnipoae*  Mgarded  u 
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gous  to  that  of  the  slaves  of  the  ancients,  than  to  that  of 
the  TiUeins  of  feudal  times,  both  in  respect  to  the  degra- 
dation of  the  slaves,  and  the  full  dominion  and  power  of 
the  master.  The  statute  regulations  follow  the  principles 
of  the  civil  law  in  relation  to  slaves,  and  are  extremely 
severe,  but  the  master  has  no  power  over  life  or  limb ; 
slaves  are  still  regarded  as  human  beings  under  moral 
responsibility  as  to  crimes ;  and  the  severe  letter  of  the 
laws  is  softened  and  corrected  by  the  humanity  of  the 
age,  and  the  spirit  of  Christianity.^  The  laws  of  some, 
of  the  southern  states  manifest,  likewise,  great  jealousy 
in  respect  to  any  external  influence  or  communications, 
calculated  to  render  the  slave  population  discontented 
with  their  condition.'*    These  severe  penal  restrictions 

panonal  proparty,  and  yet  lo  fw  u  napeclB  wills,  Ihef  are  by  statnte  de- 
oUred  to  ba  real  eatate,  and  thej  daioend  rai  mado  to  ihe  heir.  Id  Mswa- 
ohuietti,  undar  the  eeloDjr  adminiatratiaa,  darea  ware  propert j,  tranaTarable 
like  chattel!,  aad  were  ueeU  id  the  bandi  of  aiecDton  aod  adminBtrataai, 
and  the  imie  of  female  slarea  fbllDwed  the  coDdition  of  the  mother.  FaraoDs, 
Ch.  J.  4  Mati.  Rtp.  137.  In  Teunenee,  Georgia  and  AAaoaaa,  propaity  in 
davea  ia  proteoled  apeeiaUy  by  the  coDatitation,  which  declatea  that  the 
lagialatara  ihall  have  no  power  to  past  lawa  for  the  emaaoipation  of  ilaTca, 
wilbent  the  oonwDt  aftheowDet.  Bot  aa  the  Ch.  Joatlce  obaerred.  Id  the 
ean  of  the  Codiidod wealth  T.  Avia,  16  Pich  916,  Uw  law*  that  regard 
riaTs*  0*  propert;  an  local,  aDd  only  apply  ao  (ar  aa  aoch  lawa  prapria 
vigort  can  operate.  Such  local  laws  do  not  make  them  peraonal  propeitj 
generally, and  ill  Williaoia  r.  Ash,  1  Bmcard^t  V.  S.  Sep.  I,  it  wa>  held 
that  a  beqDMt  of  a  alave  by  will  with  a  conditioual  limitation  of  freedom  to 
the  alaTe,  if  aolil  by  the  legatee,  took  efiect  on  the  aala.  The  limitalioD 
over  ID  favour  of  Ihe  alave  if  sold,  woa  valid. 

'  Stnmfi  Skrlcli  of  tke  La»t  relating  to  Staven/FhW.,  1BS7,  pattim. 
SoffiD,  J.,  in  the  caae  of  The  State  r.  Mano,  3  Des.  JV.  C.  Rrp.  9G3.  The 
State  T.  JoDu,  Walker'i  lilitt.  Rep.  63.  The  Slate  r.  Philpot,  Dudltft 
Geo.  Rep.  4G. 

k  In  Georgia,  by  aD  act,  in  1839,  no  person  is  permitted  to  teach  a  alave, 
Dagro,  or  free  peraon  of  colonr,  lo  read  or  write.  So,  in  Virginia,  by  Mitate, 
in  ISSO,  meetinga  oCtret  negroea,  to  learn  reading  or  writing,  la  nQlswfnl, 
and  aubjecte  them  to  CDipt>ral  pnntabment ;  and  it  ii  nnlawfni  for  white 
penona  lo  asaemble  with  f^e  negroea  or  slaTea.  to  teach  them  to  read  or 
write.  The  prohibitory  act  of  the  legiilatnre  of  Alabama,  paaaed  in  the 
seaaioD  of  I83I-3,  ralalive  lo  inllmction  lo  be  given  to  the  alave,  or  Am 
eoloDred  popotation,  or  eiliortatioD,  or  preaobiogtothem,  or  any  nlseblev- 
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must  have  pioceeded  from  the  strong  and  fearful  appre- 
hension, that  the  kind  of  knowledge  and  instruction 
which  are  interdicted,  would  greatly  increase  the  means, 
capacity  and  tendency  of  slaves  to  combine  for  purposes 
of  mischief  and  insurrection.  The  great  principle  of 
self-preservation  doubtless  demands,  on  the  part  of  the 
white  population  dwelling  in  the  midst  of  such  combus- 
tible materials,  unceasing  vigilance  and  firmness,  as  well 
as  imifonn  kindness  and  humanity.  The  evils  of  do- 
mestic  slavery  are  inevitable,  but  the  responsibility  does 
not  rest  upon  the  present  generation,  to  whom  the  insti- 
tution descended  by  inheritance,  provided  Ihey  have  en- 
deavoured, by  all  reasonable  meafts,  to  arrest  or  mitigate 
the  evil."    We  will  close  this  division  of  the  subject, 

ona  iufinmcs  sUempted  to  bo  exerted  over  them,  ia  aufficienlly  p«nal 
Lbwb  of  aimilu  import  an  premmBd  to  eiiil  io  the  other  alave  holding 
atataa ;  bnt  in  Looioisns  the  lair  on  the  ■abject  ii  annsd  with  tenfold 
aaTsritf.  It  not  only  forluda  any  pertoa  ti-aching  atatea  to  read  or  wrila, 
bnt  it  doelaiea  thst  any  penoa  nainj  language,  ia  any  publio  diacoans, 
fivni  the  bar,  bench,  atage,  or  pulpit,  or  any  other  place,  or  Id  any  priTsta 
MnTeiMttan,  or  making  uw  of  any  aigua  or  actiona,  bii*ing  a  tondencj  to 
prodoee  diacontent  anoag  the  tree  coloured  population,  or  inanbordi Dalian 
among  tbe  alaiea,  or  who  aball  be  kuawiDgly  iDatrnmental  in  bringing  into 
the  atate  any  paper,  book,  or  pamphlet,  having  the  like  tendency,  ahall, 
DO  convictiOD,  be  punishable  with  imprisoament  or  death,  at  the  diacretion 
o( the  coart 

'  By  tlio  alatnte  of  3  and  4  William  IV.,  ch.  73, alavery  oeaaad  tluuu|th- 
ant  tbe  Britiah  coloniea  in  the  Weat  Indiea  and  eltewbere,  so  the  lit  of 
Aogoat,  1B34.  Tbe  then  oiiatiug  alsvea  were  to  become  appreatleed 
labourers.  Tbe  term  of  their  apprenticeahlp  wan  to  eeaae  parUy  on  the  tat 
of  Aognrt.  1836,  and  toUlly  on  the  lat  of  Auguit,  1)J40,  when  the  black 
and  Mlooivd  popalation  would  become  altogether  free.  The  turn  of 
twenty  millioae  slerllug,  waa  to  be  dletributed,  in  certain  proportioiu,  uid 
on  certain  coiiditiona,  to  ihe  Weet  India  planten,  u  a  compenaalion  tta 
the  ioaa  of  their  property  in  tbe  alarea,  by  tbe  force  and  operalioD  of  the 
Matntea.  Tbia  statute  will  remain  forever  a  memonible  event  in  the  annali 
of  Britiah  legialation.  It  ia  entitled  an  Act  for  tht  abolition  of  ilmtrj 
Ibvugkout  llu  Britith  coloniei ;  far  pnmating  the  iuduilry  of  tie  mavu- 
WtilUd  ilavei;  and  for  cmnpnuatin^  the  pertom  hitherto  eaiillld  to  Ikt 
termeet  of  tuch  tiavet.  The  title  ilralf  ia  deularatnry  of  the  boldneai  of 
tbe  dengn,  and  the  eenM  of  juatiee  and  benevolence  whicb  accoitipaaled 
ita  latter  proTiBDna. 
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with  a  brief  historical  detail  of  the  laws  of  New- York 
conceroiDg  the  origin,  progress,  and  final  extinction  of 
domestic  slavery.  Our  domestic  annals  aSbrd  sufficient 
matter  of  alternate  humiliation  and  pride,  for  painful  and 
for  exulting  contemplation. 

The  system  of  domestic  slavery,  imder  the  coltHiy 
laws  of  New- York,  was  as  firmly  and  rigourously  estab- 
lished as  in  any  part  of  the  country  j  and,  as  it  wotdd 
seem,  with  more  severity  than  in  either  Massachusetts 
or  Cormeclicut  In  the  year  1706,  it  was  declared  by 
statute,'  that  no  slave  should  be  a  witness  for  or  against 
any  freeman,  in  any  matter,  civil  or  criminal ■>  The 
consequence  of  this  wfts,  that  a  slave  foimd  alone,  could 
be  beaten  with  impunity  by  any  freeman,  without  cause. 
It  was  shortly  after  enacted,''  that  if  any  slave  talked 
impudently  to  any  Christian,  he  should  be  publicly 
whipped,  at  the  discretion  of  any  justice  of  the  peace, 
not  exceeding  forty  stripes.     By  successive  acts  of  the 

colonial  assembly,  passed  in  1702, 1712,  and  1730, *i 
"255     the  debasement  *of  the  civil  condition  of  staves 

was  greatly  augmented.  The  master  and  mistress 
were  authorized  to  punish  their  slaves  at  discretion,  not 
extending  to  life  or  limb,  and  each  town  was  authorized 
to  appoint  a  common  whipper  for  their  slaves,  to  whom 
a  salary  was  to  be  allowed.  If  guilty  of  any  of  the  nu- 
merous capital  offences  of  that  day,  they  were  to  be  tried 
by  three  justices  of  the  peace,  and  five  freeholders,  and 
were  denied  the  benefit  of  the  testimony  of  their  asso- 


*  Cotrnn/  Laai,  Smith'i  sdiL  roL  L  p.  69. 

k  Thii  disabiliij  wm  applied  to  ■lavei  by  the  otbec  colonies.  Id  Ken- 
tnckj,  by  a  atatale  ai  laLe  aa  1798,  no  Dt^ro,  mulatto,  or  Indian,  can  be  • 
witnoaa.  except  in  caae*  in  wbich  negroaa,  mulattooa,  or  ludiao*  aloiM 
Aoold  be  partUt.  But  tbi*  reatriclion  ia  ondentood  to  apply  anlp  to  leeti' 
monj  in  enili  peodiDg  between  tbe  parties,  and  doe*  not  ditqnalirTjrennea 
ofeobmr  to  take  an  oath  and  ivear  ta  facta  in  erecy  casein  which  a  wlilts 
man  maf  be  concerned,     t  Daua't  Ken,  Rep.  4G7. 

•  Calony  ^aioa,  vol.  i.  p.  73. 

<  iiid.  vol.  i.  p.  193— 199.    Bradford's  edit  of  the  Colony  Xows,  1719. 
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elates,  if  in  their  iarour,  though  it  might  be  used  against 
them ;  and  they  were  to  be  put  to  death  in  such  a  man- 
ner as  diis  foimidable  tribunal  thought  proper.' 

In  the  year  1740,  it  was  observed  by  the  l^pslature, 
that  all  due  encouragement  ought  to  be  giren  to  the  di- 
leet  importation  of  slaves  and  all  smuggling  of  slaves 
coademned  as  "  an  eminent  discouragement  to  the  fair 
trader."^ 

Such  were  the  tone  and  policy  of  the  statute  law  of 
New- York  on  the  subject  of  domestic  slavery,  during  the 
whole  period  of  the  colony  history ;  hut  after  the  era  of 
our  independence,  the  principles  of  natural  right  and  civil 
liberty  were  better  known  and  obeyed,  and  domestic 
slavery  speedily  and  sensibly  felt  the  genial  influence  of 
the  revolution.  The  first  act  that  went  to  relax  the  sys- 
tem, was  passed  in  1781,  and  it  gave  freedom  to  all 
slaves  who  should  serve  in  the  American  army  for  the 
term  of  three  years,  or  until  regularly  discharged.^  A 
more  liberal  provision  was  made  in  1786,  by  which  all 
slaves,  becomiti^  pubUc  property  by  attainder,  or  confis- 
cation of  their  master's  estates,  were  immediately  set  free ; 
and  if  unable  to  maintain  themselves,  they  were  to  he 
supported  by  the  state.<i  These  were  only  partbl 
alleviations  *of  a  great  pubUc  evil.  In  1788,  a  *256 
more  extensive  and  effectual  stroke  was  aimed  at 
the  practice  of  domestic  slavery.  It  put  an  absolute 
stop  to  all  further  importation  of  slaves  alter  the  first  of 


*  The^  wen  oaamitatSj  m^nigti  to  the  (take ;  ani 
thii  kind,  and  probably  tbe  liat  of  thii  kind,  wbb  witnaMod  at  n>Dgbkeeji«io 
tbotllf  bofbre  tha  commencf  ment  of  tbe  nrDlationuj  war. 

k  Colony  Laiei,  toI.  i.  p.  383,  384.  Il  on^t,  howevai,  to  be  noted,  in 
bonour  of  the  laws  promalgaled  vniet  the  aarlj  adnuDiitralian  of  the 
ooloDj  by  the  Duke  of  York,  and  knowa  u  the  Dukt'M  LaiB*,  and  wbieb 
eontinoed  in  forca  from  IG65  to  1663,  that  it  waa  forbiddea  to  a  "ohtMian 
to  keep  a  tlave,  except  panona  adjodgsd  thereto  bjr  aatboritj,  ot  aoeh  u 
have  willingly  aold  or  ahalt  wll  thenuelTae."  See  an  analjaia  of  tbadnke't 
lam  in  Tkompoan't  Hitlory  of  Z^ng-ItUHd,Iftw-YoA, lB39,p.l0ii,  aai 
which  containeal  maoy  woe  and  jmt  proviaiona. 

•  Act  of  N.  Y.,  March  ItOth,  ITBl,  oh.  39,  wo.  & 
<  Aet  of  May  lit,  1786,  eh.  58,  tee.  99, 30. 
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June,  1785,  by  pTOhibiting  future  sales  of  such  slaves. 
Facilities  vete  also  given  to  the  manumission  of  slaves. 
The  penal  code  was  greatly  meliorated  in  respect  to 
slaves.  In  capital  cases,  they  were  to  be  tried  by  jury, 
according  to  the  course  of  the  common  law,  and  the  tes- 
timony of  slaves  was  made  admissible  for,  as  well  as 
against  each  other,  in  criminal  cases.'  In  one  single 
case,  the  punishment  of  slaves  was  made  different  from 
that  of  whites.  If  convicted  of  crimes  undercapital,  and 
the  court  should  certify  transportation  to  be  a  proper  pun- 
ishment, they  might  be  transported  to  foreign  parts  by 
the  master.''  In  1799,  the  legislature  took  a  step  towards 
the  final  removal,  as  well  as  the  intermediate  mitigation 
of  this  evil.  They  commenced  a  system  of  laws  for  the 
gradual  abolition  of  Bhivery.«  It  was  declared,  that 
every  child  bom  of  a  slave  within  the  state,  after  ^e  4th 
of  July,  1799,  should  be  bom  free,  though  Uable  to  be 
held  as  the  servant  of  the  proprietor  of  the  mother,  until 
the  age  of  twenty-eight  years  in  a  male,  and  twenty-five 
in  a  female,  in  like  manner  as  if  such  persons  had  been 
bound  by  the  overseers  of  the  poor  to  service  for  that  pe- 
riod. This  law  was  further  enlarged  and  imptoved  in 
1810,  and  it  was  then  ordained,<i  that  the  importation  of 
slaves,  except  by  the  owner,  coming  into  the  state  for  a 
residence  short  of  nine  months,  should  be  absolutely  pro- 
hibited, and  every  slave  imported  contrary  to  the  act  was 
declared  free.  All  contracts  for  personal  service,  by  any 
person  held  or  possessed  as  a  slave  out  of  the  state, 

was  declared  to  be  void  ;  and  to  entitle  a  person  to 
•267    claim  theservicesof  a  person  born  of  a  slave,  'after 

the  4th  of  July,  1799,  he  must  have  used  all  rea- 

>  Act  of  Fabraarr  S3d,  1788,  cb  4a  Thn  act  wu  bortila  to  tha  impor- 
tatiim  of  ilavM  aa  an  article  of  trade,  and  aot  to  the  eitatanoe  of  daverj" 
Haelf,  Ibi  it  re-CDacted  tha  role  of  tha  cWit  \aw,  that  the  childran  of  feniala 
alsTCf  Aoalii  follow  tha  atate  and  copdilion  of  the  mother. 

k  Act  of  March  a3d,  IT90,  ch.  28. 

•  Act  of  March  29lh,  1799,  ch.  63. 

*  Aet  of  Manh  30th,  1810,  oh,  115. 
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sonable  means  to  teach  the  child  to  read,  or,  in  default, 
the  child  would  be  released  from  servitude  after  the  age 
of  twenty-oue. 

These  pTovisions  were  all  iocorporated  into  the  act  of 
the  9th  of  AprO,  1813,  which  contained  a  digest  of  the 
existing  laws  oa  the  subject  of  slavery.  Under  the  ope- 
ration of  those  ptovisions,  slavery  very  rapidly  dimin- 
ished, and  appearances  indicated,  that  in  the  course  of  the 
present  generation,  it  would  be  totally  extinguished. 
Those  that  were  slaves  on  the  4th  of  July,  1799,  and 
not  manumitted,  were  the  only  persons  that  were  slaves 
for  life,  except  those  that  were  imported  prior  to  the  1st  of 
May,  1810,  and  lemained  with  their  former  owners 
unsold.  No  slave  imported  since  the  Ist  of  June,  1765, 
could  be  sold;  and  no  slave  imported  since  the  Ist  of 
May,  1810,  could  be  held  as  a  slave ;  and  no  person  bom 
within  the  state  since  the  4th  of  July,  1799,  was  bom  a 
slave.  At  last,  by  the  act  of  Slst  of  March,  18I7,> 
which  digested  anew  all  the  former  laws  on  the  subject, 
provision  was  made  for  the  complete  annihilation  <^ 
slavery  in  about  ten  years  thereafter,  by  the  section  which 
declared  "  that  every  negro,  mulatto,  or  mustee,  within 
the  state,  bom  before  the  4th  of  July,  1799,  should,  from 
and  after  the  4th  day  of  July,  18!i7,  be  free."  After  the 
arrival  of  that  period,  domestic  slavery  became  extin- 
guished in  the  state,  and  unknown  to  the  law,  except 
in  the  case  of  slaves  brought  within  the  state  by  persons 
as  travellers,  and  who  do  not  reside  or  continue  therein 
more  than  nine  months.^    In  the  language  of  the  New- 


•  £«N  a/i*nir-rari,  mm.  40,  cb.  13T. 

kAat««^a.  ■«.  15,  and  Aot.  m«.  43,  oh.  141,  mc.  3.  N.Y.  R.8. 
TOL  L  657.  Thii  Utter  proTiiion  doei  not  appear  ia  the  edilJan  of  the 
new  R.  S.  of  N.  Y.  in  1B46.  Thii  eiGeption  in  favor  of  the  muter  nsl- 
■mlorily  bringing  hia  alave  into  ths  tule  lemponuily  ga  a  traveller,  pre- 
raili  abo  by  itatnte  in  Rhode-liland,  New.Jeraey,  lUinoia  and  Fenniyl- 
vania ;  and  it  ia  an  act  of  eomit;  no  the  port  of  the  elale,  and  was  not 
nqnired  by  tbe  eoiutitatioii  at  the  United  Statea,  (art.  4,  eec.  3,  note  3,) 
DOT  by  tbe  not  of  eongreaa  of  Feb.  13,  1793,  oh.  7,  made  in  pnimaae* 
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York  Revised  Statutes,'^  "  every  person  bom  within  the 
state  is  free ;  every  person  hereafter  bom  within  the  state 
shall  be  free ;  and  every  person  brought  into  the  state  as 

IbeTAor,  for  tliej  only  apply  to  penoni  ticaping,  at  being  fngitntt  team 
MTvice  oc  toboor.  Tho  Law  of  llUaou  •ntbrcea  the  comity  doe  lo  tn*elle[* 
in  paMing  over  the  itate  b;  protcetini;  hia  proparty  aod  sapecially  hia  ilaTo 
whom  b«  brinp  with  htm  for  his  temporary  oM,  md  the  dtve  doa  not 
thereby  coDslitutiDaaJly  become  fceei  and  the  law  mokea  it  penal  to  haibor 
or  conceal  a  dave  »  temporarily  brongtit  into  the  atate  for  hia  maater^ 
•errico.  Thej  eonaider  the  protection  of  the  property  in  mch  eaaen  to  be 
required  by  a  liberal  international  oomity.  Willord  v.  The  People,  A  Scmmr 
non,  461.  Agun  in  Eelle  v.  The  People,  4  'S'cainmnii,  498,  the  atatelawa 
proTiding  for  poniBhing  penoos  wbo  secrete  or  harbor  alsrea  who  are  in 
the  atale  by  tbe  coaRent  and  in  the  service  of  the  muter  ■■  a  traveller,  k 
TJndicated  aa  canatitntiana!  nnder  the  cooMitutien  of  the  Unit«d  Statea 
and  of  the  State.  The  conatilntioaa  of  the  date  of  Georgia  of  mij  and  of 
Florida  DflSSS,  for  the  better  proleclion  of  tbe  ilsTe  property  in  tbnt  itate 
deniea  to  tbe  legislataTe  the  power  to  poaa  tawa  far  the  emancipation  of 
alaTea  without  the  conaeDl  of  the  owner*,  or  to  prevent  emigianla  to  that 
atats  from  bringing  with  them  aacb  peiMina  oa  are  alavea  by  the  lawa  of 
aay  of  the  United  Slalea.  On  the  other  hand  the  conititntion  of  the  latter 
Male  confera  apon  the  legialature  the  power  lo  pan  lawa  to  prefent  free 
peiaona  of  colour  from  einigratiDg  to  that  atate,  or  from  being  diicharged 
Irom  any  veasel  in  any  of  the  porta  of  Florida. 

The  legislature  of  New-York  haa  gone  aa  far  as  it  was  donbtleaa  deemed 
competent  for  them  to  do,  lo  protect "  free  citltena  or  iahabitanta  of  the  atate" 
fram  being  imprisoned  or  redaced  to  alavery  in  any  other  atate.  It  mokei 
it  the  duty  of  the  governor  if  any  anob  penon  be  kidnapped  or  ttaniyarted 
out  of  (be  atate  to  be  held  in  alavery,  or  be  wraagfolly  imprisoned  or  held 
in  riavery  "  by  color  of  any  usage  or  rtile  of  law  prevailing  in  anch  atate" 
to  procure  hia  liberty  and  to  employ  an  agent  for  that  puipooe  to  take  the 
legal  measures  to  eSeot  hia  reatoiBtian.     IS.Y.R.  S.  3d  edit.  173. 

In  Hevacbosatts,  where  no  such  state  atatnte  exists,  it  was  hdd,  in 
Angost,  1836,  in  [he  case  of  the  alnve  child  Med,  befara  the  supreme  eonrt, 
tbat  if  B  alava  be  voluntarily  brought  into  Moasachuaetta  by  hia  master,  or 
comes  there  with  his  consent,  the  slave  becomes  tree,  and  cannot  b* 
coerced  to  letam.  The  conit  on  kabtm  corpus,  diacbarged  the  ehPd  from 
the  custody  of  its  mistress.  See  also  lo  the  same  point  the  ease  of  Com- 
monweaJlh  v.  Avis,  IS  Pickering,  193.  Commonwealth  v.  Taylor,  3 
Melcalf't  Rep.  TS.  On  the  other  band,  it  was  held,  in  the  case  of  John- 
son V.  Tompkins,  1  BaUwin'a  C.  C.  V.  S.  STl,  that  the  master  from  an- 
other state  may  parsoe  and  take  hia  fugitive  slave  without  warrant.  Ha 
may  arrest  him  any  where  and  at  any  time,  and  no  penon  has  a  right  to 
oppose  the  master  in  the  act,  or  to  demand  proof  of  prt^rty.  The  eontti- 
totion  and  laws  of  the  United  States  seonre  this  right  to  rednim  fligiUT* 
■  Vol.  i.  p.  659, sec.  16. 
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a  slave  (with  the  exception  in  favour  of  travellers)  "shall 
be  free."  But  though  slavery  be  practically  abolished  in 
New- York,  the  amended  constitution  of  1821,  art.  2, 
placed  people  of  colour,  who  were  the  former  victims  of 
the  slave  laws,  under  permanent  disabilities  as  electors, 
by  requiring  a  special  qualification  as  to  property,  pe- 
culiar to  their  case,  to  entitle  them  to  Tote.>> 

hsld,  that  if  s  gUve  from  such  a  alats  gosi  lawrutl;  into  a  non-ilBTe-boU- 
iog  itaLe,  aad  aoqulrea  a  domlcil  there  with  his  maeter,  or  is  emaucipaled 
Ihare  bj  hia  mwlei,  hs  becomsB  emancipated  and  ceows  to  be  a  iIbto  on 
lu  return.  But  if  he  be  carried  there  bj  hia  roaster  for  a  temporary  par- 
■iires  ogarnst  stale  le^ilation.  In  soms  of  the  slave-holdiDg  stales,  it  is 
poHe  and  retnnu,  hia  elate  of  slaTaty  ia  resumed.  Lunsford  t.  CoquilloDi 
14  Martin't  Lou,  Rtp.  403.  2  MarthaWi  Ken.  Rep.  4GT.  Graham  t. 
Strader,  5  B.  Monntt,  173.  Blackmare  f.  Phil!,  7  Yerger,  iR2.  See 
also  the  case  of  the  slaTO,  Grace,  in  S  Hagg.  Adm.  Sep.  94.  In  (hn  caie 
of  Marie  Looiso  t.  Marot,  9  Loa.  Rep.  473,  and  of  Smith  v.  Soiilh,  13 
ZiOR.  Rep.  441,  the  doctrine  of  emuicipatioD  would  aeeni  to  be  carried  fur- 
ther tbaa  ia  the  above  casea,  far  where  a  slave  was  carried  by  the  owner 
lo  Fraace,  where  slavery  waa  not  tolerated,  and  aader  the  operation  of 
whose  laws  the  slave  became  immediately  D-ee,  and  was  brought  bach  to 
Louisiana,  it  was  held  that  the  slave  being  free  for  one  roomeDt  in  France, 
could  not  be  reduced  again  to  slavery  in  Laoisiaao.  Thomas  v.  Geneiea, 
16  Lm.  Rep.  483.  S.  F.  In  Connecticnt,  a  umilai  deotaion  to  that  In 
Manachnsetta,  was  made  by  its  supreme  court  in  June,  1837.  It  was  the 
case  of  a  female  slave,  bronght  by  her  master  from  Georgia  for  a  tempo- 
rary reudenca,  and  the  court  held,  that  the  marter,  having  left  the  ilava 
io  Connecticut  on  a  temporary  absence  from  the  state,  she  became  forth- 
with free.    Jaduon  v.  Bollock,  IS  Conn.  Rep.  38. 

k  This  dinbOity  was  contionei]  in  the  Revised  Constitution  of  New  York 
ef  1846,  though  the  convention  submitted  to  the  lest  of  populal  sufiVage, 
the  questioD  whether  colored  mala  citizens  should  have  the  right  to 
vote  without  any  such  restriction,  and  a  lai^e  majority  at  the  electora 
of  the  state,  in  November,  1846,  answered  the  question  in  the  negative. 
In  most  of  the  United  State*,  there  is  a  distinction  in  respect  to  politi- 
cal privileges,  between  free  white  persons  and  free  coloured  persons  of  Af- 
rican blood  ;  and  in  do  part  o(  the  country,  except  In  Maine,  do  the  latter,  in 
point  of  fact,  participate  eqnally  with  the  whites,  in  the  exercise  of  civil  and 
poUtioal  rights.  The  manumlsaion  of  slavea  is  guarded,  in  some,  at  least,  of 
the  alave-faohliug  states,  from  abuse  and  public  raiachlef,  by  legislative  pro- 
visions. Thus,  for  instance,  in  Teaneaaee,  a  deed  or  will  emancipating  a 
slave  is  not  void,  but  it  cominuoicates  to  the  slave  only  an  imp* rfect  ri^t, 
until  tb«  stale  baa  aaenlwl  to  the  act.  The  statute  of  1777,  authorising 
tha  county  eonrta  to  give  the  assent  of  the  government  to  the  mauBma* 


(68  OF  THE  RIGHTS  OF  PERSONa  [Put  17. 

II.  Of  hired  servants. 

The  next  class  of  servants  which  I  mentioned,  are 


i^on  of  ilaTcs,  reitricted  the  ansDt  to  cum  whan  the  dars  had  rendend 
mentorioiiB'  •entces.  The  act  of  IHOI  repealed  thai  part  of  the  act  of 
1777,  reqtiiriD2  the  ilaie  to  hare  rendered  meritoriom  eerrices  a>  a  condi- 
tion of  the  enaacipation,  aod  the  coDoty  eoort*  were  to  eierciae  theii 
■onnd  diicretioD  \o  giving  or  withholding  the  aiMDt.  Ths  act  of  1639 
veated  the  larae  discretion  in  the  cbancellon  of  the  Mate.  The  act  of  1B31 
required  that  ilavea,  npon  being  emancipated,  he  remorcd  heyond  the 
limit*  of  the  stale  ;  and,  in  accordance  with  the  policy  of  the  act,  tba 
oonrti  are  bound  (o  make  it  a  eondjtion  of  the  aaeDt  to  the  manamiaaion, 
that  secnritj  be  given  that  the  emancipated  alave  be  forthwith  removed 
beyond  the  limits  o/  tie  United  Statu,  and  no  free  negro  ia  permitted  to 
enter  that  itate  or  relnro  to  it.  See  Fisher  v.  Dabba,  C  Ytrgtt't  Trim. 
Sep.  119,  where  Ch.  J.  Catron  gives  a  stioiig  picture  of  the  degivdation 
of  tne  negroes  living  among  whiles,  withont  motive,  and  without  hope. 
In  Virginia  and  Kentucky,  it  ia  understood  that  slaveB  can  be  set  bee 
by  will  without  the  concurrence  of  the  state.  The  amended  conatitq- 
tion  of  Tenneaeee,  of  1834,  prohilnis  the  legiBlature  from  pamng  laws 
for  the  emancipation  of  ilavea,  without  the  consent  of  the  owners.  So,  by 
the  constitution  of  the  territory  of  Arkanna,  a*  made  by  a  convention  of 
delegate!,  in  1835,  there  b  the  like  prohibition,  and  a  prohibition,  abo,  of 
lawsfreventing  emigrants  from  bringing  their  lawfnl  slaves  with  tbemlVom 
other  states,  for  their  own  me,  and  not  as  merchandise.  In  Alabama,  by 
•tatnle,  (Ait.  Dig.  459,)  all  negroes,  mnlatloea,  Indians,  and  all  perac»a 
of  mixed  blood,  deecended  from  n^ro  or  Indian  ancestors,  to  the  third  gen-, 
ermtion  inclosivB,  though  one  ancestor  of  each  generation  may  have  been 
a  white  person,  whether  bond  or  free,  are  declared  incapable  in  law  to  be 
witnesses  in  any  case  whatever,  except  for  end  against  each  <dher.  In  Ohio, 
persons  having  more  than  one  half  white  blood,  ere  entitled  to  the  privit- 
ages  of  whiles.  Wright'*  Oiio  Rep.  578.  The  rule  in  Virginia  and  Ken- 
tucky is,  that  a  mulatto,  or  one  having  one  foarlh  of  A  Mean  blood,  is  presump- 
tive evidence  of  being  a  slave,  and  that  an  Apparently  white  person  or  In< 
dian,  is  pritnafaeit  free,  and  is  actually  so,  if  having  leas  than  a  fourth  of 
African  bkrad.  3  Dana's  Ken.  Rep.  385.  The  bast  test  of  the  distinotioil 
between  Uack  and  white  persons  is,  says  this  case,  avlopay,  or  the  evi- 
dance  of  one's  own  lanses,  and  pereonal  inspection  by  a  jury,  ia  (hereftm 
the  best  and  highest  evidence  as  to  color.  By  the  nmended  constitution  of 
North  Corotina,  in  1835,  no  free  negro,  mnlatto,  or  Dree  peraon  of  mixed 
blood,  deecended  from  negro  ancestois  to  the  foarth  generation,  inclouve, 
diough  one  ancester  of  each  geDsratioD  may  have  been  ■  white  person, 
■hall  vote  for  members  of  the  legislotare.  The  right  of  voting  is  confined 
to  white  freemen  hy  the  constilntions  of  Delaware,  Virginia,  Kentucky, 
LtHtitiana,  Hisatssippi,  IIUikhs,  Indiana,  Ohio,  HlMonri,  Sooth  Carolina, 
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hired  servants,  and  this  Telation  of  master  and  serrant 
rests  altogether  upon  contract.     The  one  is  bound  to 


«Bd  G«argia ;  nod  bj  law,  in  CanDMticat,  none  bat  tnt  white  penon*  omi 
b*  nmtoialiied.  Saa  msfra,  p.  73.  Jn  Sooth  Cuoliaa,  b  frea  ponon  of 
etionr  is  not  a  Qsmpctsnt  wilasM  in  ths  ooorta  of  raoord,  althoDfh  both 
tb«  pattMl  to  the  anit  mn  of  tbe  Mine  clan  with  fainwelt  Oroning  T. 
Iforana,  3  Bafh^t  Stp.  199. 

Tbe  African  raoe  even  when  fMe,  are  «N«nUally  a  degraded  oa«t«,  of 
iafarior  rank  and  oondition  in  eooiMy.  Hee  tbe  jadicial  aense  of  theii  in- 
fciieroooditunaadaolaredinUwcaasa  of  the  State  t.  Haiden  and  the  State 
V.  dill,  a  Spiar't  S.  C.  Rtf.  ISO.  IBS.  Hairia^  bMweaa  them  and 
wbitea  are  f<»l»ddea  in  pome  of  the  atatea  where  alaTcij  doea  not  eiiat, 
and  Uiey  are  prohibited  in  all  the  Blaveholdinf  atatea  ;  and  when  not  abao- 
Intel;  contrary  to  law,  they  are  revalting,  and  regarded  aa  an  affenoa 
Bgainat  pablio  dsoorum.  The  atatule  of  North  Canilina  prohibiting  matrl- 
afaa  betwaeo  whitea  and  people  of  colaut,  indndoa  in  the  lattii  olaa  oU 
who  are  dawended  from  nsgio  anoaaton  to  the  fourth  ^neiation  incliiMTe, 
IhoDgh  one  ancealor  of  eaoh  fenecatiou  may  have  baen  a  while  peison. 
State  T.  Watten,  3  /nil*U,  455.  By  the  RsTiaed  Statutes  of  Ilfinoia, 
pvhllahed  in  1B39>  marriafea  between  whitea  and  negrow,  or  mulaltoea, 
are  declared  void,  and  tbe  peraonaao  marrisdare  liable  la  be  whipped,  6nad 
a«d  impriaonad.  Bf  an  old  atatnte  of  MaMachuietta,  in  1705,  MUih  marri- 
agaa  ware  declared  void,  and  they  were  ao  under  the  statute  of  1 7BG.  And  the 
ptelubilion  waa  oontinned  under  Uw  AbM.  R.  S.  of  1835,  which  declamf  that 
nowhUeperaaaaballintennarry  with  a  negio,  Indian, or mnlallo.  Thiaprobi- 
biliou  howeret  has  aiaca  been  rapealsd.  A  aiiiular  atalDle  proTinon  eiiata  m 
Virpals  and  N.  C.  Marriage*  of  whitea  with  blacka  wan  forbidden  in 
Virginia,  from  the  firat  introdaotion  of  hiaoki,  onder  ignominiona  penai- 
tiaa.  tfniti^a  Suiultt,  vol.  i.  pi.  146.  Suoh  eonnexiona,  in  Fianoe  and- 
Gaiwiany>  conalitote  the  degradadatate  of  oonaubiDagB,  which  waa  known 
in  the  oiril  law  aa  lints  ooaauatiuiB  4emim<Urimomum,  but  they  are  not  ia- 
fal  mairiagea,  beoanie  the  partiei  want  that  eqaality  of  *fa<u,or  eanditiog, 
wMoh  ia  easntial  to  the  contract.  Ohio  and  Indiana,  are  not  alare-halding 
■(■tea  -,  and  yet,  by  atatnte,  a  negro,  malalto,  or  Indian,  ia  not  a  compa- 
tast  witneaa,  In  eJTil  caaea,  except  where  negnMa,  molaltoea,  or  Indiana, 
alone  are  partiea,  nor  in  pleaa  of  the  atate,  except  agaioat  uegroea,  molat- 
toea  or  Indiana.  In  the  act  of  Ohio  of  1699,  fat  tbe  aapport  and  bailer  re> 
galatiOD  of  oomiDoo  aolrool*,  tbe  inatrnetion  in  them  ia  declared  to  ba  to 
tbe  "  wluta  yonth  of  every  clan  and  grade,  without  dirtinetion."  And  in 
the  ROt  of  Ohio  of  I60T,  to  regnlata  black  and  mulatto  panona,  it  ia  decla- 
red that  no  blaek  or  ranlatlc  peiaou  ahall  be  permitted  to  aaUla  or  naida  in 
the  ataia,  anleaa  he  Stat  produce  a  fair  oeiti6oata  frain  a«me  oout  wMhin 
the  United  Sintea,  under  tbe  aaal  of  the  conrt,  of  hia  actual  Ereados.  Nor 
•a'a  negn  or  mulatto  person  patDUlied  to  entigrate  into,  and  aattin  vitUa 
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lendeT  the  service,  and  the  other  to  pay  the  stipulated' 
consideration.    But  if  the  servant  hired  for  a  definite- 


that  itBte,  anlaa  within  tweaty  daji  tlieTe>n«T  Im  antsr  ialo  >  boDd,  w'ah. 
two  or  mora  freehnldsni,  in  SOO  dollara,  coaditioDod  toi  hii  good  behinonr, . 
■nd  to  pay  for  hit  rapport,  if  fonnd  analil*  to  nippoTt  hinuelf.  Iliii  act  i*' 
■till  in  force.  Sti«  R.  S.  of  OUa,  IS31,  and  ef  Indiana,  183B.  TImm  pra- 
tmaOBhavt  pretty  efiectaallypratteted  the  people  of  Ohio  and  Indians  front 
ths  presenoa  of  any  coioared  popnlation.  A  Matnle  prOTiiion  of  the  Mine 
import  waa  paawd  in  MicluEUi,  April  I3th,  1827,  and  in  Illinoii  a  like  pdi- 
ey  appean  in  ■ereialatatntea  between  1619  and  lS33,prs«iribiiiglh>nieana' 
reqaiaita  for  a  Uack  or  mnlallo  penon  to  acquire  a  lawful  raddence.  So- 
abo  in  Indiana,  a  aimiiar  policy  preraiU  by  act  of  1831  ;  bat  that 
■tate  liberally  Mcnr«a  to  tbs  master  the  right  to  pan  tbraogh  the  itate  to 
■ny  other  itste  with  hii  negni  or  mnlatto  or  other  aarvanla.  In  Connect! 
ont,  by  alatate,  in  1833,  any  colonred  penon  not  an  JDhabitant  of  the  itate, 
who  iballcome  to  reiide  there  for  tha  parpoae  of  being  iostnicted,  may  bare- 
moved,  ander  the  act  for  the  adniinian  and  aeltlement  of  inbabiUota  ;  and  it 
waa  made  penal  to  ael  ap  or  eataUiah  any  achool  or  literary  inalitutioa  fit  - 
that  Btate,  for  the  inatmctiDa  of  coloured  peraoai  not  inhatutanta  of  the  atate, 
or  to  inatroct  or  teach  in  any  mch  achool  or  inatituUon,  or  board  or 
harbour,  fbr  that  puipoae,  any  auch  persona,  witbont  the  prerioni  con- 
sent, in  writing,  of  the  cItiI  enthority  of  the  town  in  which  anoh  acbool  or 
inatitntion  might  be.  In  an  informaliDn  qnder  that  proviiian  againat  Pra- 
dtnce  CrandaU,  filed  by  the  pabtic  proaeculor,  it  waa  bold,  by  Cb.  J.  Dag- 
get,  at  the  trial  in  1833,  that  free  blacka  were  not  eiluimi,  within  the  mtao- 
ing  of  the  term,  aa  med  in  the  conetitotion  ot  the  United  Stalea.  And  ia 
"An  inqniry  into  the  political  grade  of  the  free  coloured  population  nnder 
the  conatitution  of  the  United  States,"  and  ot  which,  John  F.  Dtnaey, 
£(f-,  of  Pennaylvania  ia  the  anther,  thia  aame  doolrina  ia  elibor&trly  ans- 
taiaed.  The  deciaioa  in  Connecticut  waa  brought  up  for  review  before  ths 
Bupreme  conrt  of  elior8,Bnd  the  great  point  fully  and  ably  ditcnned  ;  bnt 
the  canae  waa  decided  on  other  ground,  and  the  qneation  tacchiag  the  citi- 
lenahip  of  free  peraana  of  colour,  nai  left  anseltled.  Siuce  that  dpciiian, 
William  Jay,  Etq.,  in  "  An  inquiry  into  the  character  and  tendency  of 
the  Amerioan  Colonization  and  American  Anti -Slavery  Socieliea,"  (p  38 — 
45,)  hai  ahly  enforced  Iha  other  aide  of  the  qnealion,  that  free  coloured 
people,  or  Uack  peiMoe,  bom  within  the  United  Stalea,  are  citiicna, 
thoogh  under  many  diiabililie*.  Perhaps,  afler  all,  the  qoaslion  drpenda 
mar*  on  a  verbal,  than  on  an  esaential  dialinction.  It  ia  certain  that  the 
oanatitntioD  and  atitutelawof  New  York,  IComt.  art.  9.  Tf.  Y.  Rniud  Sta- 
tttla,  vol.  i,  p.  ISG.  lea  S,)  speak  at  men  of  ooloar  aa  being  nliieiu,  and 
capable  of  being  ffReholdera,  and  entitled  to  vote.  And  if,  at  common  law,  all 
human  beings  bora  wilhin  the  ligeance  of  the  king,  and  under  (he  king's  obe- 
dience were  natural  bom  aubjects,  and  not  aliens,  I  do  not  pereeive  why  Ibia- 
doctrine  does  not  apply  to  these  United  States,  in  all  caaea  in  which  Ihrre  is- 
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term,  leaves  the  service  before  the  end  of  it,  without  rea- 
sonable cause,  or  is  dismissed  for  such  misconduct  as 
justifies  it,  he  loses  his  right  to  wages  for  the  period 
he  has  served.'    A  servant  so  hired  'may  be  dis-    'ZS^ 


no  txpttm  GonMilatiadBl  or  tUtata  decluation  to  Ibe  coutnry.  Black*,  wht  - 
therbDnifreeaTinboiic]a{e,ifboniiiadsr(heji]rudicliDaaiidsl]sgiancGorth» 
Dniled  8tate>,  an  naliTBa,  uid  not  alleni.  They  are  what  the  cammon 
law  terma  natnn]  bora  tntgecla.  Snbjeet  end  oitiiea  are,  in  a  defTee,  con- 
TaitiUa  tenni  *i  applied  to  nativei ;  and  tbough  the  tenn  eitiMtn  aesDia  to 
ba  ^^tropriata  to  repaUieaa  fiesmen,  yet  we  are  equally  with  the  inhaM- 
tAnta  of  all  othai  eoDDlrieji,«uij«et(,  for  wa  are  equally  bonnd  by  allegiaiice' 
■nd  anbjectioii  lo  the  gevernmeDt  and  law  oT  the  land.  The  ptivilege  of 
voting,  and  the  l^al  espncity  for  offioa,  an  not  eaaantial  to  the  cbaracter 
of  a  citiien,  tot  woman  are  dttMni  withont  either ;  Mid  ftee  pMpla  of  color 
may  enjoy  the  one,  and  may  acquire,  and  hold,  and  deviae,  and  Iranamitr 
by  hereditary  deaeent,  real  and  penonal  eitatea.  Tha  batter  opiniani  I 
dioold  think,  waa,  tbet  negroea  or  other  alsvea,  bom  within  and  nader  Iho 
lUagianca  of  the  Unileil  Stataa,  ara  natural  born  aabjecta,  bat  not  clliieni. 
CiliMK*,  under  our  cooitituliani  and  lawi,  mean  ftee  inhabitanta,  bom 
within  the  United  State)  or  naturaliied,  under  the  law  of  congTeaa.  If  a. 
ilaTa  bom  in  the  United  Slatea  be  numninitted,  or  otherwiie  lawfully  dil- 
ebarged  froio  boodege,  or  if  a  black  man  be  bom  wilhin  the  United  Stalear 
and  bom  free,  ha  bacomaa  thancefolward  a  citiien,  but  under  aacb  diaebili- 
liea  at  the  lawa  o[  the  atalea  req»acliTely  may  deem  it  expedient  (o  pre- 
Bcrtba  lo  free  penona  of  colour.  It  «■■  adjudged  by  the  aupreine  coart  of 
PenuaylTania  in  IB37,  that  a  uegia  oi  mulatto  waa  not  entitled  to  eiercin 
the  right  of  anfl^age.  Hobba  v.  Fogg,  6  Watts,  553.  And  it  haa  been  ad- 
judged in  Tenneiiea,  in  1S38,  in  the  caw  of  The  State  r.  Claiborne,  1 
M*ig»,  331,  thtit  fVee  black*  are  not  ciltznu  within  (he  profieion  of  the 
conalitntion  of  U.  S.  art.  4,  kc  9  ;  for  tree  negroes  ere  not  in  any  of  the 
(tatee  entitled  lo  all  the  priTilagea  and  immuniliea  of  cilizena,  and  a  itate 
may  conatiluliooally  prohibit  free  penona  of  color  from  removiog  Into  the 
ttate  to  reside  therein.  See  alao  the  official  opinion  of  the  Altorney-Gena* 
nl  of  the  United  Stetea,  that  free  panona  of  cok>r  in  Virginia  were  not 
eUamt  within  the  intent  and  meenipg  of  (he  act  of  coogreaa  regulating 
tha  foroigu  and  ooaating  trade.  Opiniona  o/  lie  Attanliy»-Qtiwrai,  vol.  1. 
389,Waihii]gton,  IB41. 

•  Haffoian  t.  Boulucua,  9  Csrr.  ^  Paynt't  N.  P.  Rep.  510.  Tamer  t. 
BotHDBDn,  6  liii.  15.  LiUiart  t.  Wood,  1  Wattt  f  Strg.  363.  Ir  the 
aenant,  according  to  tbii  last  cue,  oainmils  h  criminal  oBi;nce,  Ihongh 
not  immediitely  injnriooa  to  hia  maater,  he  cannot  recoier  hia  wage*.  A 
penon  hired  by  Ibe  year  cannot  quit  the  eerrice  withoot  Ibrfeiting  his 
Mlatj,  nor  can  ha  be  dianuaad  at  pteatore  or  withont  juat  cauae,  and 
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missed  by  the  master  before  the  ezpiiadiHi  of  lite 
term,  either  for  immoral  conduct,  wilful  disobedience,  or 
habitual  neglect.* 

There  are  many  important  legal  consequences  which 
flow  from  this  relation  of  master  and  servant. 

The  master  is  bound  by  the  act  of  his  servant,  either 
in  respect  to  contracts  or  injuries,  when  the  act  is  done 
by  authority  of  the  master.  If  the  servant  does  an  io- 
jury  fraudulently,  while  in  the  immediate  ^ploymeat 
of  his  master,  the  master,  as  well  as  the  servant,  has 
been  held  liable  in  damages  ;  and  he  is  also  said  to  be 
liable  if  the  injury  proceeds  from  the  negligence,  or  want 
of  skill  in  the  servant,  for  it  is  the  duty  of  the  master  to 


thereby  be  deprived  of  it.  BwknMn  v.  N.  O.  Cetton  Pren  Co.,  19  Limit. 
Rtp.  67.  See  >1bo,  infra,  509.  CoreiiBiite  lor  permmal  teraiet  caJiDot  be 
^wcificall;  enforced ;  but  the  excepted  cuee  of  apprenticei  depend*  on 
jwieDtal  anthorhj,  &ad  of  Holdien  end  Beilon  on  national  polic;.  Mary 
ClaAe'a  cau,  1  Blaekford't  Ind.  Btp.  192. 

•  Callo  V.  Bronncker,  4  Carr.  ^  Pa^a'i  N.  P.  Rep.  516.  DomeMie  or 
HMnia]  eervanti,  tboagh  hired  for  a  year,  mij,  bj  tbe  caitom  reapecting 
them,  be  diamiMedon  ■  utonth'e  notice,  or  an  payment  of  a  moath'e  wage*. 
13  B.  M»BTt't  Rip,  556.  If  there  be  an  entire  and  eipreac  contract  thai 
osrtain  wagea  or  compeiuatian  are  to  be  pud,  on  condition  of  a  lernee  per- 
fonned,  the  aarvice  ia  a  condition  precedent,  and  must  be  performed  before 
■nit  brought.  CntLer  t.  PowsU,  6  Ttrm  Rtp.  330.  But  if  a  aerrant  U 
hired  in  the  common  way,  with  reference  to  a  general  nndentanding,  be 
ia,  aaid  Lawninca,  J.,  in  that  eaae,  entitled  to  wagea  for  the  time  be  earTea, 
dioDgh  it  be  not  for  the  whola  year,  tf  hirvd  to  labor  btr  a  apecific  time, 
•nd  he  aerrea  part  at  tbe  lime,  and  ii  disaUed  by  lidnieM  from  eomidethig 
dw  aerriee,  he  ia  entitled  to  be  paid  pn  rata.  Fenton  t.  ClaA.  II  F«r- 
■Mnt  Rtp.  557.  If  the  hired  aarrant  for  a  year,  learea  the  eerrice  witMa 
the  year  wiUtont  canae,  it  aeema  (o  have  been  conoeded,  in  Hartwell  t- 
JeiraU,  9  S.  H.  Rep.  359,  that  after  the  expiration  of  the  year  the  aerraBl 
might  Duuntnin  a  anit  on  a  f  umCmi  merail  far  the  time  he  aarred.  Nolan 
V.  Danka,  1  Sab.  Lan.  Rtp.  339,  it  was  held  ondar  the  Loowaaiaii  Code, 
that  if  a  iabonrer  without  jmt  oanae,  before  the  aipiration  of  hia  tenn  of 
•wrke,  leavea  hie  employer,  ba  forfeiU  bia  waget.  If  lua  employar  landa 
him  away  wilhoot  joat  canae,  before  Ihe  end  of  the  term,  he  ia  entitled  to 
hia  fall  wage*  for  the  term,  and  even  if  be  be  diachargod,  for  good  oanse, 
belbn  the  end  of  hia  term  of  aorrica,  ha  ia  entitled  to  hia  wagea  op  to  the 
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employ  servants  who  were  honest,  skilful,  and  careful.* 
The  master  is  only  answerable  for  the  fraud  of  his  ser- 
vant while  he  is  acting  in  his  busiaess,  and  not  for  frau- 
dulent or  tortious  acts,  or  misconduct  in  those  things 
Which  do  not  concern  his  duty  to  his  master,  and  which^ 
when  he  commits,  he  steps  out  of  the  course  of  the  ser- 
tice.''  But  it  was  considered,  in  M'Mattus  v.  Crxckett," 
to  be  a  qaestion  of  great  concern,  and  of  much  doubt  and 
uncertainty,  whether  the  master  was  answerable  in  dam- 
age for  an  injury  wilfully  committed  by  his  servant, 
while  in  the  performance  of  his  master's  business,  without 
the  direction  or  assent  of  the  master.  The  court  of  K.  B. 
went  into  an  examination  of  all  the  authorities,  and,  after 
much  discussion,  and  great  consideration,  with  a  view  to 
put  the  question  at  rest,  it  was  decided,  that  the  master 
was  not  liable  in  trespass  for  the  wilful  act  of  his  servant 
in  driving  his  master's  carriage  against  another, 
without  his  master's  direction  or  'assent.    The     "260 


tima«f  ki*  dMiuge.  Thi*  lut  point  ia  uoDtimry  to  the  rule  u  itated  in 
tba  tazt,  aod  Mcmi  Id  b«  Dotqoita  oDnuBteDt  with  the  Gntpointin  the  de- 
OHioD,  thoQgh  it  ia  nipported  by  the  court  with  lonie  itroim'  eoaiidarallaiu. 
llie  rnle  in  New- York  is  Iknt  it  &  perton  hired  for  a  oeKun  time  at  ■ 
•peciGed  compemUion  be  diaobafged  witkeut  cause  within  the  time  he  is 
entitled  to  hi*  fall  wagee  fot  Ibe  wbota  time,  bat  the  question  of  oompen- 
ntion  leemi  U)  be  nit^jeet  to  reaaonable  qoaKficatioBa.  Coeligan  v.  Mo- 
hawk R.  R.  Co.  3  Dtnio,  609.  Mr.  Sedwick  in  lui  IrtQtiwe  en  tht  MtMur* 
ef  DamMgtt  p.  319,  say*  that  it  ia  a  deiicala  and  vexed  queation  whether 
the  party  haa  any  redt«a  who  faila  to  perfam  an  agreement  whieh  ia  en- 
tka,  and  only  perfbrniB  part  of  it,  thoagh  tbe  ioiag  of  the  thing  ia  a  con- 
dillon  precedent.  Bee  Infra,  p.  509  where  the  aulyect  >■  Airther  consid- 
emd. 

■lKacia.CWi.431.  Dy.lSl.fi.4S.  iUtf.  SSe.b.  pi.  38.  Grammer 
T.  Nixon,  Sir.  653.  Sly  t.  Edgeley,  6  Etq.  tf.  P.  Cat.  6.  Penn.  D.  and 
M.  fiteun  N.  Co.  v.  Hwigerfaiil,  6  CHIL  ^  Johntm.  991.  Cowen,  J.,  in 
Wrlffat  T.  Wilcox,  t9  WatitO,  34S.  i\>tJU«r  oa  OU^ti«nt,  No.  463— 
4C&    AmuI.1.  IE.  S.No.  1.    HarriaT.Habiy,  1  Jrri((II,/f.  C.  Re]>.340. 

k  Lord  Kenyon,  in  EUit  v.  Tomer,  8  Term  Rep.  598.  Patfcer,  Cb.  J., 
In  FiMter  t.  The  Ewei  Bank,  IT  Mate.  tUf.  S08~eia  RiduDMid  Tora- 
pika  Ca  T.  Vandaibilt,  1  HiKt  !f.  Y.  Sep.  4B0. 

•  1  Eatt,  106.  j^  I 
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court  considered  (hat  when  the  servant  quitted 
sight  of  the  object  for  which  he  was  employed,  and  with- 
out having  in  view  his  master's  orders,  pursued  the  ob- 
ject which  his  own  malice  suggested,  he  no  longer  acted 
in  pursuance  of  the  authority  given  him,  and  it  was 
deemed,  so  far,  a  wilful  abandonment  of  his  master's 
business.  This  case  has  received  the  sanction  of  the  su- 
preme courts  of  Massachusetts  and  New-York,^  on  the 
.ground  that  there  was  no  authority  from  the  master, 
«xpiess  or  implied,  and  the  servant,  in  that  act,  was  not 
in  the  employment  of  his  master.'' 


■  ITJKH*.fiep.S0fr-510.  Wright  t.  Wilooi,  19  WflwkU,  343.  Croft 
V.  AliNi>,4  fiornir.  ^  Aid  590.  S.  P. 

>  Id  Bndy  t,  GUm,  1  JHMiIy  ^  lUbintoa,  494,  Lord  Abingvr  held  it  te 
be  B  qaeatioa  of  rwt  for  ■  jury,  vhvthsr  ths  MrroDl  wm  acting  u  the  eer- 
vaat  o[  the  ptrtj  hirin;;,  or  of  the  owner.  Bat  in  Chnndler  t.  Brmghton, 
1  Cromptm  ^  Mteion,  39,  it  ww  held,  that  if  the  owner  of  ■  curiaga  k 
■Ltting  uide  of  hii  aervut  who  drivea,  and  the  hone  roam  away  and  inJnrM 
othen,  tmpam  lie*  againit  the  mailer  a*  being  hk  act  The  maitei  il 
liablA  BB  a  co-tnapasaer,  if  ho  ti  perfectly  paMire  without  any  inlerpowtion 
when  the  driver  waa  doing  the  wrong.  A  paiaiTe  aoquiaacence  ii  infoniUa. 
McLaughlin  t.  Pryor,  1  Catr.  ^  Morthmen,  354.  By  the  Nete-Yert  R. 
Stataiti,  3  edit.  vol.  1,  874,  the  ownen  of  every  cairiage  running  or  travel- 
ling  upaa  any  tampike  road  or  public  highway,  for  the  conveyance  of 
pauengsn,  are  made  liahla,  jointly  and  wverally  for  all  injnriea  and 
damage)  done  hy  any  paraon  in  Ihsir  eoiplaymsiit  aa  a  driver,  while 
driving  each  carriage  whether  the  act  occaaioaing  aueh  injury  or  damage 
be  wilfnl,  or  negligent  or  olberwias,  in  the  aame  manner  ai  aueh  driver 
wonld  be  liable.  This  atringent  proviwoD  haa  a  aalutary  tendency  to  aa- 
cnrs  the  eetactioa  of  competent  and  carefal  drivers.  The  dividing  liiM, 
aaid  Judge  Cowen.  between  an  ant  of  the  aervaot  in  the  employment  of 
bia  maater,  for  which  the  muter  ia  or  is  not  liablei  ia  the  wilfulneaa  of  ths 
act.  Bnt  though  the  ma^er  be  liable  for  bii  aervant'a  negligence  to  the 
injnry  of  another  when  doing  a  lawful  act  in  hii  rnrvice,  he  ia  not  liable  if 
the  act  be  wilfully  unlawful,  nnleaa  ahowa  to  be  done  by  [he  maater** 
aathority.  Lyon  v.  Hartia,  S  Adoip.  ^  £Um,  513.  Nor  ia  the  maater 
who  uaea  due  diligence  in  the  aelaction  of  hii  aarvanta,  aniwerable  to  ana 
of  them  for  an  injury  received  by  him  in  conaequenoe  of  another'a  carelen- 
neai  while  both  were  engaged  in  the  aame  aervica.  There  ia  no  eipreaa 
or  implied  conlnet  or  priaelpla  of  policy  applicable  to  the  oaae  aa  between 
two  aervanla  in  the  aame  aervieo,  and  giving  an  aetian  againat  the  maater 
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If  a  servant  employs  another  serraQt  to  do  his  business 
and  in  doing  it,  the  servant  so  employed  is  guilty  of  an 
injury,  the  master  is  liable.  Thus,  in  Busk  v.  Steinman,^ 
A.  contracted  with  B.  to  repair  a  house,  and  B.  contracted  ■ 
with  C.  to  do  the  work,  and  C,  contracted  with  D.  to  fur- 
nish the  materials  j  and  the  servant  of  D.  brought  a  quan- 
tity of  time  to  the  house,  and  placed  it  in  the  road,  by 
which  the  plaintiff's  carriage  was  overturned ;  it  was 
held  that  A.  was  answerable  for  the  damage,  on  the 
ground  that  all  the  sub-contracting  parties  were  in  the 
employment  of  A.  But  to  render  this  principle  applicable 
the  nature  of  the  busiuess  must  be  such  as  to  require  the 
agency  of  subordinate  persons,  and  then  there  is  an  im- 
plied authority  to  employ  such  persons.') 


Ibr  ma  iigar;  bjr  one  to  the  other.    Farwell  t.  B.  Sl  W.  Rul-Road,  4  Met- 

•  1  Ban.  4-  Pull  404.  Ruidlertaii  t.  Moiray,  8  AMp.  ^  EUit,  109. 
8.  P.  Sm  alio  Bntpm  v.  Gnj,  1  Xatndng  Oranger  ^  Seelt,  STB,  A. 
tha  owner  imd  occupier  of  premiaee  adjoiains  the  road  employed  B.  to 
make  a  drain  and  the  workmen  uoder  him  placed  gravel  on  the  highway, 
hf  which  C.  waa  injured,  and  A.  wai  held  liaUe  for  it  The  poaMwor  of 
fixed  jmiparty  mnit  be  reaponrible  for  the  aoU  of  thoae  be  employi.  Bat 
Iho  priaci[rie  ii  not  Uable  to  one  ajenl  or  employee  for  damagea  occasioned 
hy  the  ne^gence  or  miacondnct  of  another  agent  oi  employee  for  lbs  ra- 
lalion  of  maeter  and  ■enant,  or  principal  and  agent  craalea  no  contract 
or  duly  that  tlie  lerTaiit  or  agent  Bball  loSer  no  iojnry  from  the  negligence 
of  others  emplojed  hy  bim  in  the  aame  baiineai  or  aerrice.  Story  on 
Agency,  kcI.  453,  andlbe  S.  Conrt  in  Georgia  in  Scndder  v.  Woodbridge, 
1  KtUy,  195,  limit  thia  rule  ta^«  viUtt  agtMt  and  i[  ii  not  applicable  to 
davea.  The  principal  i<  ul  that  caae  liable  fivm  naceeiity  icaulling  from 
intereat  to  the  owner  and  humanity  to  the  elBTO. 

b  In  Laugher  t.  Fiunter,  5  Barm).  ^  Crem.  547,  the  K.  B.  were  equally 
divided  in  opinion  on  the  nice  and  dtffioult  qnealion,  whether  the  owner  of 
a  carriage  was  liable  for  an  injury  to  the  hone  of  a  third  ponon  by  the 
ttegligent  dii*iug  of  the  carriage,  when  the  owner  had  hired  ibe  pair  of 
biHaea  of  a  atable-keeper  to  draw  it  for  a  day,  and  the  owner  of  the  Itoraea 
had  provided  the  diirer.  In  Qnerman  v.  Bennett,  fi  M.  &  W.  499  in  the 
Exebeqner  1840  the  aamo  qnastion  aroie,  and  it  waa  dedded  that  tbe 
owner  of  the  carriage  waa  doI  liable.  Mr.  Baron  Parke  obaerred  in  thil 
■caee,  that  he  ooncnned  with  the  view  of  tbe  inbiecl  taken  by  Lard  TVii- 
•Ur<hn  ^  Mr.  Juttie*  JMtUiaU  in  tbe  eate  of  Jian^ier  t.  ftuiia,  aad 
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It  is  said  that  the  master  may  gire  moderate  corpotal 
corrdctioD  to  hia  serraat,  while  employed  in  his  service, 
for  negt^ence  or  misbehavior.*  But  this  power 
*261  does  not  grow  out  *of  the  contract  of  hiring;  and 
Doctor  Taylor>>  justly  questions  its  lawfulness,  for 
it  is  not  agreeable  to  the  genius  and  spirit  of  the  con- 
tract. And  without  alluding  to  seamen  in  the  merchant's 
service,  it  may  safely  be  confined  to  apprentices  and 
menial  servants  while  under  age,  for  then  the  master  i» 
to  be  considered  as  standing  in  loco  parentis.  It  is  like> 
wise  understood,  that  a  servant  may  justify  a  battery  in 
the  necessary  defence  of  bis  master.  The  books  do  not 
admit  of  a  doubt  on  this  point ;  but  it  is  questioned  whe- 
ther the  master  can  in  like  maimer  justify  a  battery  in 
defence  of  his  servant.  In  the  case  of  Leward  v.  Basely,'^ 
it  was  adjudged  that  he  could  not,  because  he  had  hia 
remedy  for  hia  part  of  the  injury  by  the  action  per  quott 
sendtiutn  amisit.  It  is,  however,  hesitatingly  admitted 
in  Hawkins,  and  explicitly  by  other  authorities,  that  he 
may ;  and  the  weight  of  argument  is  on  that  side.^  In 
England,  there  seems  to  be  a  distinction  between  menial 
and  some  other  servants,  but  I  know  of  no  legal  distinc- 
tion between  menial  or  domestic  and  other  hired  ser- 
vants ;  and  the  better  opinion  is,  that  the  master  is  not 


vhiob  CMS  w  Juilgt  Stary  obaorved  in  h»  trektiwoii  mgaocjt  p.  406,  hid- 
ubuMted  Ule  whale  Igaraiag  od  the  lubject. 
•  1  Biaek4.  Com.  438.     I  Haali.  P.  C.  b.  i.  eh.  39,  MO.  5 ;  b.  L  eh.  60, 

b  Eltmtnt*  of  Civil  Laa,  p.  413.  The  right  ii  deiii«d  in  PemuylftDW. 
CommanwsalUt  t  ■  Bftird,  1  Ashmtad't  Rtp.  966. 

0  1  Lari  Baym.  63.     1  S,ak.  Sep.  40T. 

«3RaI.-iir.  546.D.  1  0I<reJci.  Com. 439.  1  Hdtoi.P.  C.b.i.  oh.  60.. 
MO.  33,  34.  Rtmt'i  Dimatie  Rtlalietu,  p.  378.  In  Looinana,  it  M  «i- 
piMily  deelved  by  law,  Uuit  a  inMter  may  jnMify  an  BM&alt  in  deTeoM  at 
iim  Mirant,  ai  well  a<  a  Mrrant  in  deTenoe  of  hi*  ina*ter.  Tb«  r^[ht  ia. 
made  to  rsM,  in  the  ona  obm,  npon  intCNat,  aad  in  the  other  upon  doty 
Cml  Ctit  af  iMtitimm,  art.  169. 
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bound  to  provide  eveu  a  menial  servant  with  medical 
attendanoe  and  medicines  duiing  aickness.^ 

III.  Of  apprentices. 

Another  class  of  servants  are  apprentices,  who  are 
bound  to  service  for  a  term  of  years,  to  leam  some  art  w 
trade.  The  temptations  to  imposition  and  abuse  to 
iviuch  this  contract  is  liable,  have  rendered  legislative 
regulations  particularly  necessary. 

I-  'It  is  declaied  by  the  statute  law  of  Nev-York,b  *a62 
(and  whidi  may  be  taken  for  a  sample,  in  all  es- 
sential respects,  of  the  general  law  in  the  several  states 
on  the  sut^ect,")  that  iniants,  if  males,  under  twenty-one, 
and  if  immanried  females,  under  eighteen  years  of  age, 
may  be  bound  by  indenture  of  their  own  free  will,  and 
by  their  own  act,  with  the  consent  of  their  father,  or  mo- 
ther, or  guardian,  or  testamentary  executors ;  or  by  Ae 
overseers  of  the  poor,  or  two  jastices,  or  a  judge,  as  the 
oase  may  be,  to  a  term  of  service,  as  clerk,  apprentice, 
or  servant,  in  any  profession,  trade  or  employment,  until 
tbe  age  of  twenty-one  yeare  if  a  male,  or  until  eighteen 
years  of  age  if  a  female,  or  for  a  shorter  time.  In  all  in- 
dentotes,  by  the  officers  of  the  city  or  town,  binding  pow 


•  S^en  *.  NoRDBD,  4  Csrr.  ^  Paynt't  II.  F.  Rtp.  BO. 

»  N.  Y.  Rniatd  Stattitet,  vol.  ti.  p.  154,  mc  1,  S.  4. 

•Stotataof  lUinouof  lit  Jana,  ISST;  of  Indknaof  Feb.  15th,  1618. 
tfaMigh  it  ««a]d  MMit  by  the  ward*  at  Uw  laat  act,  that  the  isftDt  migiit 
bind  hiiDHlf  an  ^>pnBtice  of  Ue  own  fn«  will,  witboat  mnj  Hhar  coanat. 
Xhwr'*  Ntu-Jtrttg  Digul,  IS.  410.  R.  S.  N.  J.  184T,  p.  370.  Pmian't 
Ftmm.  Dig.  68.  Virgima  tUtttd  Code,  adJL  1B14,  toL  i.  MO.  StmtMtu 
^f  (Mb,  ChmM'i  edit.  vol.  iii.  ISIS.  MamtdUuttU  Ratiimd  Sttuttt, 
18K.  Remtd  Oadt  of  Uiuiotippi,  edit,  1829,  p.  303.  Rnittd  Stmiuia4 
ofMittomri,  1835,  p.  66.  Renini  SulaUt  ofVtrmant,  1839,  p.S44. 
Dwmft  Statutoni  Teotamenlary  Lam  of  KaryUmi,  1838,  p.  80.  8<mm 
of  Ih*  itstDtsB  an  maoh  mora  proTiooDBl  than  othon,  and  tbay  gtnwally 
raqnin  tha  appmatioa  to  ba  taogtit  to  road,  wiil*,  and  c^tier.  In  aone 
of  Um  statca  thora  aeama  to  ba  no  proriaion  axoept  for  binding  oat  pnai 
ehildKn  and  orphans.  In  Virpnia,  orphan  boya  bound  apprenticaa  an  tD  ba 
Unght  coQUDOD  arilhmetiB,  bat  by  the  act  of  1804,  A.  60,  Uaok  or  nwlatto 
otphana  were  not  to  ba  tan^bt  reading,  writing,  or  aiithmetio.  ^  .  , 
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childien  as  apprentices  or  Bervants,  a  covenant  must  be 
inserted  to  teach  the  apprentice  to  read  and  write,  and  if 
a  male,  the  general  rules  of  arithmetic ;  and  the  over- 
seers of  the  poor  are  constituted  the  guardians  of  every 
such  indented  servant.'  The  age  of  the  in&nt  must  be 
inserted  in  the  indenture,  and  the  consent  of  the  father 
or  guardian  must  be  signified  by  a  certificate  at  the  end 
of,  or  endorsed  upon,  the  indentured  For  refusal  to  serve 
and  work,  infants  are  liable  to  be  imprisoned  in  gaol, 
until  they  shall  be  willing  to  serve  as  such  apprentices  or 
servants ;  and  also  to  serve  double  the  time  they  had 
wrongfully  withdrawn  themselves  from  service ;  provi- 
ded the  same  does  not  extend  beyond  three  years  next 
after  the  end  of  the  or^nal  term  of  service.  They  are 
also  liable  to  be  imprisoned  in  some  house  of  correction, 
not  exceeding  a  month,  for  ill-behaviour  or  any  misde- 
meanor.' In&nts  coming  from  beycnd  sea,  may  bind 
themselves  to  service,  until  the  age  of  twenty-one,  and 
even  beyond  it,  provided  it  be  to  raise  money  for  the 
payment  of  their  passage,  and  the  term  of  such  service 
does  not  exceed  one  year.^     Grievances  of  the  apprentice 

or  servant,  arising  from  ill-usage  on  the  part  of 
*263    'the   master,  or  grievances  of  the  master  arising 

from  a  bad  apprentice,  are  to  be  redressed  in  the 
general  sessions  of  the  peace,  or  by  any  two  justices  of 


■  Thb  dauM  reUtivB  in  initrnctiiin,  wu  first  dincted  in  Naw-Yorii,  t^ 
tbe  atatnle  of  1788,  to  ba  inutted  ia  the  iadaatnre,  and  it  wu  not  reqnifed 
by  tba  Engliah  atatnlea.  In  Connaaticul,  Ilia  i^can  or  pioprieloia  of  fao- 
torie*  and  all  mBnaTactBriDg  eatablialuneDta,  Ma  required  to  hare  all  tbe 
ehltdien  employed  therein,  whether  boaad  by  iadeotara  or  otberwiM,  tsoght 
ta  read  and  write,  and  eypher,  and  made  to  attend  public  wonhip,  and  to 
take  dne  care  of  their  morale,  and  they  an  made  aabject  to  the  Tiaiteti<a> 
of  tbe  dvil  ftDtboritiea  in  these  respecU,  and  ai«  liable  to  fine  and  id  hsT* 
the  appnntioea  diichaiged,  if  found  in  defonlt.  SlalDtea  o[  Coonectnnt, 
1838,  p.  416. 

>  N*y>-Yark  Katmd  Staluttt,  vol.  il  p.  154,  155.  aeo.  3.  8.  10 ;  p.  1S8, 
MO.  37. 

•  Ibid.  p.  158,  159,  aeo.  98,  99, 30, 31. 

4  N.  Y.  Bevi—d  Staluttt,  vol.  ii.  p.  156.  wo.  1ft. 
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the  peace,  who  hare  powei  to  annul  the  contract,  and 
discharge  the  apprentice,  or  imprison  him,  if  he  should 
be  in  the  wrong.*  It  is  further  specially  and  justly 
provided,  that  no  persoo  shall  lake  from  any  journeyman 
or  apprentice,  any  contract  or  agreement,  that  after  his 
term  of  service  expired  he  shall  not  set  up  his  trade, 
profession,  or  employment,  in  any  particular  place ;  nor 
shall  any  money  or  other  thing  be  exacted  from  any 
journeyman  or  apprentice,  in  restraint  of  the  place  of 
exercising  his  trade.^ 

The  statute  of  New- York  (of  which  I  have  given  the 
material  provisions)  contains  the  substance  of  the  EngliA 
statute  law  on  the  subject,  and  the  English  decisitms  are 
mostly  applicable.  The  infant  himself  must  be  a  party 
to  the  indenture,  except  in  the  special  case  of  an  appren- 
tice who  is  chargeable  as  a  pauper.  The  father  has  no 
authority  under  the  statute,  (and  the  latter  cases  say,  he 
has  no  authority,  even  at  common  law,)  to  bind  his 
in&Dt  son  an  apprentice,  without  his  assent ;  and  the 
infant  cannot  be  bound  by  an  act  merely  in  pais,  and  if 
he  be  not  a  party  to  the  deed,  he  is  not  bound. <>  It  is  a 
settled  principle  of  the  English  and  American  law,  that 
the  relation  of  master  and  apprentice  cannot  be  created, 
and  the  conesponding  rights  and  duties  of  the  parent 
transferred  to  a  master,  except  by  deed.'     The  English 


•  Ibid.  p.  159.  wc.  33. 

t  Ibid.  p.  IGO.  HO.  39, 40. 

•  Us  King  T.  Inhsbituiti  of  Cromfoid,  B  E—e*  Rep.  35.  The  King 
T.  InbabiUnta  ot  Ametbj,  3  Bona,  f  Aid.  SM.  Id  tbfl  mattar  of 
H'DawiM,  8  Jahnt.  Rip.  338.  StriDgfield  «.  Henkill,  3  Ytrgtft  Tom. 
Rep.  516.  I^srm  *.  Meaanburg,  4  Leigk't  Rtf.  493.  Harvey  t.  Owen, 
4  Blaekf.  Ind.  Rep.  337.  Balcb  T.  Smitb,  IS  N.  H.  Rep.  438.  In  Unj- 
Und  (ba  father  appear*  to  hare  the  diacntioa  to  bind  out  hii  obild  u  an 
apprentiM,  on  reawBable  term,  witboat  an;  ooaaent  an  tha  part  of  the 
ohild.    Dene^t  Stalatory  Tttlamentary  Law  ef  Maryland,  183B,  p.  30. 

«  Coftoi  T.  Aklea,  1  Salt.  Rep.  €8.  King  t.  Inhabitant!  ot  Bow,  4 
Ibttb  ^  Stl».  383.  Squire  t.  Whipple,  1  Vtrmma  Rep.  69.  Common- 
wealth  V.  Winmnki,  10  S,rg.  ^  RawU,  416. .  Tb«  itatute  of  5  Elit.  re- 
qoirad  the  bindint;  to  be  br  indenture. 
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ttatnte  law  u  to  bindingoot  minors  as  apptenticay 
*964  to  learn  some  nsefnl  art,  trade,  *or  calling,  bas  pro- 
bably been  very  generally  adopted  in  this  country, 
with  B(»ne  local  variations,  and  widi  the  settled  limita- 
tioD  that  both  parent  or  gnardian  and  in&nt  (except  in 
the  case  of  paupers)  must  signiry  their  assent  by  being 
portiea  to  the  deed.*  The  general  rule  is,  that  male  in- 
fimts  may  be  bound  till  th^  arrival  at  the  age  of  tven* 
ty-ODe,  but  females  rally  till  their  arrival  at  die  age  of 
etghteen.>>  In  Pennsylvaiua,  though  infants  may  be 
bound  to  ai^renticeship  under  the  usual  checks,"  yet,  it 


>  SUtutM  «/  Camuetteul,  1638,  p.  413.  In  North  CudiH,  mAt  tlw 
MU  0/1763,  1796  and  IBOO.uidreTiMd  uduDsodMlis  Jtcmicd  SlalmUt 
•/'  JV.  C,  1837,  vol.  i.  the  caanl;  conn  m&y  bind  out  poor  cnphu  diildnm 
■nd  fflofJIipoaU  diildnn  until  31  jaan  oT  age  in  mtlw,  and  18  in  bmalM, 
«  ^ipnatioai,  amd  the  muMr  k  to  takofa  than  to  read  mad  wiits,  and  «t 
Ibe  eipintioii  at  the  appnutioaibip,  to  nuke  iben  kd  allewuiM.  Tht 
lni>din|  mnft  be  by  icdentare  ;  aad  the  stBtate  had  in  new  the  SafliA 
ragnUlioiu  in  Ibe  Matntea  of  5  and  43  Elii.  Thoii|^  all  tha  ngnlalioiw. 
be  itol  praeiaelf  toUowed,  the  deed  is  onlj  ToidaUe  bj  the  paitiee.  Thia  ia 
the  l^eral  rule.  PtttT*dorff't  Mr.  lit  Apprentice,  B.  ch.  3.  13  JdAm. 
Jtap.  246  ;  nor  do«a  ■  mere  abandonment  of  aerrice  by  the  apprenlloa 
avoid  it.  Down  v.  Davia,  4  Dtv.  Rep.  64.  Thia  ia  ako  tha  E^iah  nla. 
6  Mad.  Rtf.  69.  6  Ttrm  Rep.  S53.  16  £<uf«  Ri>p.  13.  37.  3  MaiOe  4- 
Sebe.  189. 

»  4  OrttnUaft  Rep.  36.  40.  Ranted  Law  of  lUmoii,  edit  1833,  p. 
66.  Thia  ia  the  nila  in  Ohio,  and  tb«  indenture  of  aerrice  ii  tobe  eiecnted 
by  the  lather,  or,  in  caae  of  hia  death  or  inoapaoity,  by  the  mothar,  or  by 
loardiana  appointed  for  iubnta  noder  13  or  14,  or  by  the  iTMtoea  of  the 
town,  M  tha  oaae  may  be ;  and  it  doea  not  aeen  to  require  that  the  infa&t 
Aowidjoinin  theezacationoftheiDdentara.  StotsU*  a/OUe,  1BS4.  In 
CSoDDeetieul,  the  atattite  reijnina  that  tbe  miaor'i  aMent  ahoald  ha  es- 
plaaad  in  the  indenture,  by  anbacribinf  the  nme,  when  bonnd  by  the  pa* 
rant  or  gnardian,  a«  an  appreotiaa,  to  leaiti  wne  trade  or  prohvion.  Mala» 
may  be  bonnd  till  31,  aadfemalet  tilt  18.  Revited  Staitittt  of  CaiMtaicmt, 
leai.  If  Ike  gnardian.  In  Ohio,  tan^  oat  the  infant  nntil  16  or  91,  th» 
oonrt  of  oommoa  pleaa  rnnat  npprare  of  Uie  teina.  Clta»t't  Statuter^ 
OWe,  vol.  ii.  p.  I31S.  Under  tha  EnfHah  atatute  of  5  Glii.,  an  indentan 
of  appreoticea^ip,  for  ■  leas  period  tbui  7  yeara,  ia  voidable  at  the  elaotion 
of  the  partiea,  and  nototherwiee  .Res  r.  InbabHaarti  of  St  Nieholw,  AvT. 
S.  C.  91.    Ony  V.  CoduoD,  16  £•«'«  Ref.  13. 

•  Commonwealth  v.  Van  Lear,  1  S^g  ^  R*mb,  MB.    CtmuenwmUi 
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has  be«n  held,*  that  an  inftuit  could  not  be  bound  by  bia 
&ther  or  guardian,  as  a  serTant  to  another ;  while  in 
Massachuratts,  their  statute  law  concerning  appi«ntice«i 
does  not  make  void  all  contracts  binding  the  minor  lo 
swrice,  that  are  not  made  in  conformity  to  the  statute. 
It  has  been  held,i>  that  the  father  may  at  common  law, 
bind  his  infant  son  to  service,  and  the  cmtract  will  be 
good,  independent  of  the  statute.  The  doctrine  is  coa< 
tiary  to  the  English  law,  and  to  the  construction  of  the 
atatuta  of  New- York,  and  to  the  rule  in  Pennsylvania ; 
and  it  has  been  questioned  in  the  case  of  the  United 
Slates  V.  Bainbrid^e.'^  It  was  decided  in  that  last  case, 
that  the  father  could  not  bind  his  infant  son,  without  his 
consent,  to  military  service,  and  that  where  his  enlist- 
ment has  been  held  valid,  it  was  by  force  of  Uie  statote 
authority  of  the  United  States.  In  Louisiana,  a  minor 
may  be  bound  to  serve  as  an  apprentice  to  learn  some 
art  or  trade,  witti  the  consent  of  the  parent,  or  tutor,  or 
parish  judge,  and  the  time  expires  at  the  age  of  eighteen 
in  males,  and  fifteen  in  females.  The  contract  is  made 
before  a  notary,  and  road  to,  and  signed  by  the  parties.'' 
The  master  may  correct  his  apprentice,  with  moderation^ 
for  negligence  or  misbehaviour.'  Whether  an  indented 
apprentice  can  be  assigned  by  one  master  to  ano- 
ther, is  a  'question  which  does  not  seem  to  *266 
have  been  definitely  settled.^    It  was  concluded. 


T.  Moon,  1  AttoKtaft  Rtp.  193.  GoUuie  v.  ttttfbj,  *  WatU,  8a    Pmr. 
4*«'i  Dig-  56.  6a 

>  Rwpublica  T.  Keppall,  3  iWL  Stp,  197.  Bat  m  Cmtrm,  I  S.^IL 
SSa.  1  Brovm,  375. 

•  D*;  *.  EvBTBlt,  T  Mat.  Rtf.  145. 
'lManm'tRep.7l. 

4  Ciml  Cade  of  LauUimma,  ott.  15&— 167. 

•  Ibid.     CommoDwulth  t.  BiJid>  1  AaimM^t  Pro*.  Rtp.  361.  S.  P. 

t  Tlu  bettsr  doctiine  ■•,  that  an  sfpniilioc  auDoti  triUwiil  hi»  nitlMMl. 
b«  tnnifamd  or  mnifm«d  by  his  DiHter.  Halvy  v.  Tajrlw,  3  Dma^t  Xtn. 
Btp.  232.  But  b  PiDiurlvuua,  by  sUtate,  uecoton  and  ■dmiDHtratwii 
and  even  th*  matAei  naj,vai»t  i»ilauigiioainita)iOM,iMign«Tat  Ibft^- 
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in  the  case  of  Niekeraon  v.  Htncard,*-  that  such  an  as- 
sigament  might  be  good,  by  way  of  covenant  between 
the  masters,  though  not  as  an  assignment  to  pass  an 
interest  in  the  apprentice.  As  was  observed  by  Loid 
Mansfield,  !■  though  an  apprentice  be  not  strictly  assign- 
able, nor  transmissible,  yet  if  he  continue  with  his  new 
master,  with  the  consent  of  all  parties,  and  his  own,  it  is 
a  continuation  of  the  apprenticeship.  The  master  is 
entitled  to  the  wages  and  fruit  of  the  personal  labour  of 
the  apprentice,  while  the  relationship  continues,  and  the 
apprentice  is  in  his  service  ;  and  there  are  cases  which 
give  the  master  a  right  to  the  wages  or  earnings  of  the 
apprentice,  while  in  another's  service,  and  with  or  with- 
out his  master's  license,  and  even  though  the  trade  or 
service  be  different  from  that  to  which  the  apprentice  is 


prattioe.  Pmim'i  Dig.  60.  The  New  YoA  Matnte  allowi  the  eontcaet 
mmde  bj  an  mfaot  camins  from  a  ton\ga  comitry,  and  trinding  himMlf  to 
■errics,  to  be  aasigaed  bj  the  maalsr,  undar  oeKain  checkc ;  aad  gSDanllj 
tbe  contracla  foe  wetiice  aa  clerk,  ■ppreatioe,  or  otherwiie,  may  be  aamgaed 
npoD  the  dsath  of  the  marter,  by  fail  siacaton  or  admiuiatratora,  with  tbe 
UMDt  of  tbe  apprsDticG,  and  without  il,  ooder  tbe  orden  of  tbe  gensnl 
■aasioiiB  of  the  peace.  N.  Y,  ReeUed  Statuitt,  tol.  ii.  p.  156,  arc.  14 ;  p. 
]<<0,  Bsc.  41,  43.  Tlie  Mauaehuieltt  Rmted  Slatuitt  of  1835,  (aad 
which  appear  to  me  lo  be  an  eicellant  sample  of  clear,  brief,  temperate 
and  judicioiu  codification,]  declare  thai  minan  may  be  boand  u  sppren- 
ticei  or  BerraDts,  famalea  until  16.  or  marriage,  and  male*  until  81,  by  tbe 
(alber  ;  or  if  he  be  dead  or  incompetent,  by  the  mother  or  lawful  gnardiao, 
and  if  illegiliiaale,  by  tbe  mother,  irtbey  have  nocompeteDl  parent  or  gnar- 
lian,  tbey  may  biad  themielvea,  with  the  apprabalion  of  the  aelecl  men  of 
the  town.  Minors  above  14  are  to  teatify  ibeii  assent  by  aigning  the  ul> 
denture.  The  overseers  of  the  poor  may  bind  the  children  of  paupen. 
The  court  may  dischar^  the  appranlice  from  his  service,  or  the  maater 
from  his  coatiact,  for  good  cauae.  The  death  of  the  maater  dischargee 
the  spprenticeahip,  ind  the  right  of  the  father  to  assign  or  contract  for  the 
serriCBB  of  his  children  during  their  minority,  ia  aared. 

•  19  Johtu.  R<p.  1 13.  See,  aUo,  Caiater  v.  Ecclea,  1  Zord  Raym.  6B3. 
In  the  case  of  the  Commonwealth  v.  Van  Lear,  1  Serg.  ^  RawU,  34B,  the 
asaent  of  both  father  and  sppreutice  was  held  to  be  requisite  an der  theala- 
(ate  law  of  Pennsylvania,  to  a  valid  omgnment  of  the  articles  of  appren- 

k  The  Eing  v.  The  InhabitanU  of  StooUand,  Doug.  Btp.  TO. 
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bonnd.*  But  Lord  Hardwicke  declared,  in  the  case 
before  him,  that  if  the  master  had  not  done  his  duty  vith 
the  apprentice,  and  had  been  the  unjustifiable  cause  of 
his  pursuing  a  different  course  of  life,  he  would 
grant  relief  in  'equity  against  the  master's  l^al  *366 
claim  to  his  earnings.  Upon  the  death  of  the  mas- 
ter, the  apprenticeship  is  essentially  dissolved,  for  the  end 
and  design  of  it,  as  a  personal  trust,  cease;  but  the  as- 
sets in  the  hands  of  the  representatives  of  the  master^ 
are  chargeable  with  the  necessary  maintenance  of  the 
infant  apprentice.^ 


■  HiU  T.  Allan,  1  Vttig,  63.  Buber  v.  Denna,  6  Mod.  Rep.  69. 
Lifhtlr  «■  Clotaon,  I  rawit.  Sip.  113.  Harg.  Co.  Lilt.  IIT,  a.nots.  ]f 
•n  ipprentiue  roai  away,  and  enlen  into  anotber'i  aenice,  his  g"'"*  '*>' 
long  to  the  maater  from  whom  be  deMilid,  tbongb  pri»  mousy  oBtned  in 
a  diip  of  war  fbrma,  in  England,  an  aictplion.  Caraon  t.  Watta,  3  Dtmg. 
Rep.  350.  The  moaler  of  an  appioatice  ia  boond  to  pay  fbc  medical  at- 
tendance on  the  apprenticej  from  the  natura  of  the  relaUon  between  them. 
It  U  not  ao  in  Ihi  eaae  of  hired  aerranta,  and  eiea  the  father  k  only  bonad 
when  the  aerricea  bave  been  rsndenid  at  hia  inslaDcg.  Eoiiy  t.  Craddock, 
4  Rtndatph't  Rip.  433.  By  the  Engliah  caan,  the  better  opinion  wonid 
■eeni  to  be,  that  the  maatei  ia  not  liahls  for  medical  aMJalance  to  hia  hired 
■emnta.  Newby  T.  WUlshire,  4  Dang.  Rep.  384.  Wgnnall  r.  Adaey,  3 
Bw.  ^  Full  347.  Cmtra,  Lud  Kenyon,  in  Seannan  v.  Caatell,  1  Btp. 
K.  P.  Cat.  370. 

k  IIm  King  T.  Peck,  1  Salk.  Rtp.  66.  Bailer  v.  Barfield,  Str.  Rep. 
1366.  It  ha*  been  held,  in  Verawllea  T.  Hal),  5  Milter't  XouM.  Rep.  366, 
that  the  ODQtract  of  apprenticeabip  waa  peiaonal,  and  not  luaceptible  of 
alienation  wlthnnt  the  eonaenl  of  all  parlies  coDcemed,  and,  coDsrqnently, 
that  it  ceased  on  the  inaalvency,  aa  well  u  death  of  the  maiter,  iuaamoch 
01  his  character  and  dispnaition  entered  inla  the  oonaideration  of  the  con- 
tract. 

Thia  relation  of  master  and  apprentics  was,  in  its  original  spirit  and  pol- 
icy, an  intimate  aud  interealing  connection,  calculated  to  give  the  appren^ 
tioe  a  thorough  trade  edocaiion,  and  lo  iidvaucs  the  mechanic  arta  in  skill, 
neatness  and  fidelity  of  workmanship,  is  well  as  in  the  facility  and  utility 
of  their  application.  The  relaliooship,  if  doly  cultivated  under  a  just 
•ense  of  the  respounbitity  attached  to  it,  and  with  tlie  moral  teachings 
which  belong  lo  it,  will  produce  parental  care,  vigilance,  and  kindness  on 
the  part  of  the  master,  and  a  aleady,  diligent,  faithful  and  laTorential  dis- 
posilion  and  conducl,  on  the  part  of  the  appttntics. 
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I>  takiBf  lM*e  of  tba  oxteMiTa  iskieet  of  tlM  ifMMtiB  ralafinu,  I  oiMr 
Ml  utnia  from  tcknowlodging  Uw  »wiot«iM?*  I  baT«  nMmd  bom  Uw 
wnk  of  tho  lata  Chief  JiaticB  Rmto  on  Hut  title.  ThU  eioellent  law. 
yei  and  TenoaUs  niui  bu  diKOHod  erarj  branch  of  the  sabjeet  ia  a  co- 
pfena  manner ;  and  thoogfa  there  ii  aome  want  of  prednon  and  accnraey 
tn  bii  reKsnuee  to  anlbmity,  and  asaMtimea  in  hii  dedoetloM,  7«(  he  arvty 
wbaia  disfla;*  the  t^oti  fi«edom,  and  B«aten«M  of  ■  ««^d  and  Uhenl 
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op     CORPORATIONS. 

A  CoEPORATiON  is  a  franchise  possessed  hy  one  or 
more  individuals,  who  subsist  as  a  body  politic,  under  a 
special  denomination^  and  are  vested,  by  the  policy  of  the 
law,  with  the  capacity  of  perpetual  succession,  and  of  ac- 
ting in  several  respects,  however  numerous  the  associa- 
tion may  be,  as  a  single  individual. 

The  object  of  the  institution  is  to  enable  the  members 
to  act  by  one  united  will,  and  to  continue  their  joint  pow- 
ers and  property  in  the  same  body,  undisturbed  by  the 
change  of  members,  and  without  the  necessity  of  perpe- 
tual conveyances,  as  the  rights  of  members  pass  from  one 
individual  to  another.  All  the  individuals  composing  a 
corporation,  and  their  successors,  are  considered  in  law 
but  as  one  person  capable,  under  an  artificial  form,  of  ta- 
king and  conveying  property,  contracting  debts  and  da- 
tiea,  and  of  enjoying  a  variety  of  civil  and  political 
rights.  One  of  the  peculiar  properties  of  a  coTpoiati(»i, 
is  the  power  of  perpetual  succession ;  for,  in  judgment  of 
law,  it  is  capable  of  indefinite  duration.  The  rights  and 
privileges  of  the  corporation  do  not  determine,  or  vary, 
npon  the  death  or  change  of  any  of  the  individual  mem- 
bers.    They  continue  as  long  as  the  corporation  endures. 

It  is  sometimes  said,  that  a  corporation  is  an  immortal, 
as  well  as  an  invisible  and  intangible  being.  But  the 
immortality  of  a  corporation  means  only  its  capacity  to 
take  in  perpetual  succession  so  long  as  the  corporation 
exists.  It  is  so  far  from  being  immortal,  that  it  is  well 
known,  that  most  of  the  private  corporations  recently 
ctsated  by  statute  are  limited  in  duration  to  a  few  years. 
There  are  muy  corporate  bodies  that  are  without  limila- 
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tion,  and  consequently,  capaUe  of  coDtinamg  so  long  as 
a  succession  of  imiividual  members  of  the  corporation  re> 
mains,  and  can  be  kept  up. 

It  was  chiefly  for  the  purpose  of  clothing  bodies  of  men 
in  succession,  with  the  qualities  and  capacities  of  one 
single,  artificial,  and  fictitious  being,  that  corporalionB 
were  originally  invented,  and,  for  the  same  conrenient 
purpose,  they  have  been  brought  laigely  into  use.  By 
means  of  the  corporation,  many  individuals  are  capable 
of  acting  in  perpetual  succession  like  one  single  indivi- 
dual, without  incurring  any  personal  hazard  or  responsi- 
bility, or  exposing  any  other  property  than  what  beloigs 
to  the  corporation  in  its  legal  capacity. 

I.  Of  the  history  of  corporations. 

Corporations,  private  as  well  as  public  or  mimicipal, 
were  well  known  to  the  Roman  law,  and  they  existed 
from  the  earliest  periods  of  the  Roman  republic  It 
would  appear,  from  a  passage  in  the  PandectB,i>  that 


■  lliey  won  known  to  the  Iwelva  taUe*.  for  thai  euly  code  mllowed 
prlvrnte  compaaies  to  make  their  own  bj'lain,  pmided  they  were  not  in- 
ooonMoDt  with  the  paUic  law.     Tidt  tupra,  Tol  i.  p.  534,  T^e  Bth. 

k  Dig.  47,  33,  4.  Sea  also,  3  St.  John  m  I**  Mamtert  of  Aneiti 
Ch-eief ,  76,  77.  Tho  ft«e  itateaot  GneoeaibieqventlT to  tho  period  of  tiM 
boroie  a(e,  were  merely  oitiea  with  their  datiiota,  and  willi  intsinal  oon- 
ttitattoDioftlieirawnandpoeBaniagthe  eicluaiis  manaj^ment  of  their  own 
ooDccmi.  The  coafederatianordtiei  wurarmatQaldebmce.  HemnBntie 
Palilical  HUtvry  of  Ancient  Oritce,  ediL  Oxford,  1834.  The  people  of  At- 
tica, nnder  IhediriMonoftribeSiWereinadfl^e  diatinot  and  independent  oor- 
pontioni.  They  had  each  their  reapective  hoada  or  pieodenta,  and  enjoyed 
tlie  right  of  delibarating  aod  deciding  in  common  upon  mattara  conneetad 
with  theit  own  interests,  and  of  framing  any  mlee  and  regalationi  tot  them- 
■elvee,  ptorided  Ihey  were  not  at  Tariance  with  the  lawi  of  the  whole  ilate. 
See  Schoman'a  Dittertatiim  on  the  A*»etnilia  ef  the  AtitmMnM,  p.  346, 
where  he  refet*  to  Oaiiu  Dt  CelUgii*,  lib.  4.  D.  The  Demi  wen  anbdi- 
Tiiiona  of  the  tribes,  and  they  bad  each  their  reqiectiTe  magiatrataa,  their 
own  independent  property,  their  common  treaaary,  and  general  meeting! 
M  uaembliea  for  deliberaliDO  and  deciaioa  on  iheir  own  afiktii.  It  was  &a- 
eeauiy  for  every  citiien  of  Attica,  whether  gennine  or  adopted,  to  bdoof 
l«  MOM  one  Damn*,  and  t«  hare  hii  nun*  eunilMiBitaregirtai.    M.353. 
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the  proTisions  on  ^lis  subject  were  copied  irom  the  laws 
of  Solon,  who  pennitted  private  companies  to  institute 
themselves  at  pleasure,  provided  they  did  nothing  con- 
trary to  the  public  law.  But  the  Romans  were  not  so  in- 
dulgent as  the  Greeks.  They  were  very  jealous  of  such 
combinations  of  individuals,  and  they  restrained  those 
that  were  not  specially  authorized ;  and  every  corpora- 
tion was  illicit  that  was  not  ordained  by  a  decree  of  the 
senate,  or  of  the  emperor. «  Collegia  lidta,  in  the  Roman 
law,  were  hke  our  incorporated  companies,  societies  of 
men  united  for  some  useful  business  or  purpose,  with 
power  to  act  like  a  single  individual ;  and  if  they  abused 
their  right,  or  assembled  for  any  other  purpose 
than  that  expressed  in  their  charter,  'they  were  *269 
deemed  iUidta,  and  many  laws,  from  the  time  of 
the  twelve  tables  down  to  the  times  of  the  emperors,  were 
passed  against  all  ilhcit  or  unauthorized  companies.''  In 
the  age  of  Augustus,  as  we  are  informed  by  Suetonius,* 
certain  corporations  had  become  nurseries  of  faction  and 
disorder,  and  that  emperor  interposed,  as  JuUus  Csesar  had 
done  before  him,^  and  dissolved  all  but  the  ancient  and  le- 
gal corporations — cuncta  collegia,  prater  anii^ittts  eon- 
jtituta  dislraxit.  We  find,  also,  in  the  yoimger  Pliny,* 
a  singular  instance  of  the  extreme  Jealousy  indulged  by 
the  Roman  government  of  these  corporations.  A  desttuc- 
tive  fire  in  Nicomedia,  induced  Fliny  to  recommend  to  the 
Emperor  Trajan,  the  institution,  for  that  city,  of  a  fire  com- 
pany of  150  men,  {collegium  fabrorum,)  with  an  assurance, 
that  none  but  those  of  that  business  should  be  admitted 
into  it,  and  that  the  privileges  granted  them  should  not  be 


356.    Tbaie  civil  uid  poGtieal  ii 

Um,  eitif  and  town*  In  our  AmsricsD  tUte^ 

'■Dig.  47.  3J.3.  1  . 

k  Taptar't  Etemtittt  of  the  Cioa  Laa,  p.  S67— 570. 

•  Ad.  Aug.  3a. 

«  Sutl.  J.  CoMT,  43. 

•Byi4t.b.l9.    LvUmi,  43,  43. 
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extended  to  any  other  purpose.  But  the  emperor  refiued 
ibe  grant,  and  observed,  that  societies  of  that  sort  had 
greatly  disturbed  the  peace  of  the  cities ;  and  he  obseired, 
that  whatever  name  he  gave  them,  and  for  whatever 
purpose  they  might  be  instituted,  they  vonld  not  fail  to 
be  mischievous. 

The  powers,  capacities,  and  incapacities  of  corpoiS' 
tioDS,  onder  the  English  law,  very  much  resemble  those 
under  the  civil  law ;  and  it  is  evident,  that  the  principles 
of  law  applicable  to  corporations  under  the  former,  were 
borrowed  chiefly  from  the  Roman  law,  and  from  the  pol- 
icy of  the  municipal  corporations  established  in  Britain 
and  the  other  Roman  colonies,  after  tlie  countries  had 
been  conquered  by  the  Roman  arms.  Under  the  latter 
system,  corporations  were  divided  into  ecclesiastical  and 
lay,  civil  and  eleemosynary.  They  could  not  purchase 
or  receive  donations  of  land,  without  a  license,  nor  conld 

they  alienate  without  just  cause.  These  restraints 
"270     'bear  a  striking  resemblance  to  the  mortmain  and 

disabling  statutes  in  the  English  law.  They 
could  only  act  by  attorney ;  and  the  act  of  the  majority 
bound  the  whole;  and  tbey  were  dissolved  by  death, 
surrender  or  forfeiture,  as  with  us.»  Corporations  or 
colleges  for  the  advancement  of  learning,  were  entirely 
unknown  to  the  ancients,  and  they  are  the  fruits  of  mod- 
em  invention.  But,  in  the  time  of  the  latter  emperors, 
the  professors  in  the  different  sciences  began  to  be  allow- 
ed regular  salaries  from  the  government,  and  to  bec<Hne 
objects  of  public  regulation  and  discipline.  By  the  close 
of  the  third  century,  these  literary  establishments,  and 
particularly  the  schools  at  Rome,  Constantinople,  Alex- 
andria, and  Berytus,  assumed  the  appearance  of  public 
institutions.  Privileges  and  honours  were  bestowed 
upon  the  professors  and  students  and  they  were  subjected 
to  visitation  and  inspection  by  the  civil  and  ecclesiastical 
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powers.'  It  was  not,  however  until  Eifter  the  revival  of 
letters,  or,  at  least,  not  until  the  13th  century,  that  col- 
leges and  universities  began  to  confer  degrees,  and  to  at- 
tain some  portion  of  the  authority,  influence  and  solidity 
which  they  enjoy  at  the  present  day.''  The  erection  of 
civil  or  municipal  corpomtions,  for  political  and  com- 
mercial purposes,  took  place  in  the  early  periods  of  the 
history  of  modern  Europe.  Nor  were  they  imknown  to 
the  ancient  Romans,  for  their  dominion  was  composed  of 
Qtimerous  cities  or  municipal  corporations. •>  Cities,  towns 
and  iratenuties,  were  invested  with  corporate  powers  and 
privileges,  and  with  a  large  civil  and  criminal  jurisdiction. 
These  immnnities  were  sought  after  Irom  a  spirit  of  lib- 
erty as  well  as  of  monopoly,  and  created  as  barriers 
against  feudal  tyranny.  They  afforded  protection  to 
commerce  and  the  mechanic  arts,  and  fanned  some  coun- 
terpoise to  the  exorbitant  powers,  and  unchecked  rapacity 
of  the  feudal    barons.^      By  ibis  means,  order   and 


>  1  Bnt.  Chil  Lata,  151.  lES,  163, 164. 

Ubid.  151,153.  noto. 

■  The  hiatoy  of  the  eonqoMt  of  the  world  by  Soma,  njn  M.  Goiiot,  im 
hk  Hittary  ^  tht  Civilitutiim  af  Earopt,  edit  Oxfard,  p.  4S,  ii  the  hialory 
or  the  oaoqnMt  and  fbDodation  of  a  vait  nuinber  of  citleo.  Id  the  Roman 
verid,  there  was,  ■■  to  Emope,  an  almoat  excloalTe  preponderance  of 
•illei,  and  ao  abacnce  of  ooantry  popalatlom  and  dwelltnga.  It  waa  a 
(mat  noalilioa  of  maiiioipalitiea,  once  free  and  independent  (fM- cities  were 
itatoa)  and  irboae  powen  upon  thaii  conquest  were  trauifeiied  to  the  cen- 
tral p>Teniment  and  manioipal  ■OTeirignl;  of  Rome. 

*  Hallam  on  the  MiidU  Agtt,  vol  i.  p.  165—171.  303,  304.  The  coi. 
poiation  of  the  city  of  London  had  ita  privilegea  and  the  rights  of  its  free- 
men, aacnr«d  by  a  pnnisioa  in  magTia  tlutrta.  It  u  atated  in  OJamtUt, 
k  6,  eb.  5,  that  if  a  TiUein  remahied  tbr  a  year  and  a  day  in  any  privil^td 
town,  whioh  had  frandiiK*  by  preioription  or  ebaitei,  he  became  Ibenca- 
iKwnrd  a  tnt  Mtember  of  the  corporation.  See,  aW,  Braetoa,  lib.  1.  ek 
to,  MC  3,  M.  6.  b.  One  of  the  laws  of  William  the  Conqneror  wan  to  tba 
wnM  eKet,  and  thia  enatom  prerailf  d  aqoall;  in  France  and  Scotland, 
•ad  borongba  eTery  where  beoama  the  cradlea  of  freedom.  Lord  Coke, 
(C*>  Lift.  137.  b.,)  saya,  that  mannmiaaton,  among  olh«r  aignificatlona, 
■Mant  the  ineorporaliBg  of  a  man  to  be  free  of  a  company  or  body  politior 
wnfrHWUofaoily,  oibargaaaof  a  bneoch.     MaMts.  HovmUMr  ni 
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•271  security,  industry,  'trade,  and  the  arta,  revived  in 
Italy,  France,  Spain,  Germany,  Flanders  and  Eng- 
land ;  and  to  the  institution  of  civil  or  political  corpoia- 
tions,  with  large  charter  privileges,  may  be  attributed,  in 
some  considerable  degree,  the  introduction  of  r^ular  gov- 
ernment and  stable  protection,  after  Europe  had,  for  many 
ages,  been  deprived  by  the  inundation  of  the  barbarians, 
of  all  the  civilization  and  science  vhich  had  accompanied 
the  Roman  power," 

But  although  corporations  were  found  to  be  very  bene- 
ficial in  the  earlier  periods  of  modem  European  history, 
in  keeping  alive  the  spirit  of  liberty,  and  in  sustaining 
and  encouraging  the  efforts  for  social  and  intellectual  im- 
provement, their  exclusive  privileges  have  too  frequently 
served  as  monopolies,  checking  the  free  circulation  of  la- 
bour, and  enhancing  the  price  of  the  fruits  of  indnstry. 
Dr.  Smith''  does  not  scruple  to  consider  them  throughout 
Europe,  as  generally  injurious  to  the  freedom  of  trade, 
and  the  progress  of  improvement."    The  propensity,  in 


8tepheiu,  ia  their  HitUny  of  Btrvftglt  and  Municipal  Corfarationi  ta  tie 
Onited  Kingdom,  toI.  i  Int.,  London,  1835,  contend,  that  then  vera  no 
mnDLcipal  iocorponUoiu  ontil  tho  reign  of  Hsory  IV.,  tboogfa  borooglM 
eikted  in  England  from  ths  earliest  period  ;  and  the  bargenei  were  the 
permanent,  free,  snd  pritileeed  inhabilanti  and  honaehokdera  awam  »ai 
•nrolled  at  the  court  ]«et.  Tbs  tenna  earporation  and  bady  csrporala  fint 
appear  in  ths  reign  of  Hanr;  IV.,  in  an;  pnUic  doenment.  The  fint 
charter  of  ineorporation  to  a  moniiiipal  body  wai  fnnted,  vndet  Hmrj 
VL  Alterwarda,  nnder  Edw.  IV.,  the  doctrine  wai  firrt  adTancod  in  the 
common  plea*,  that  the  ei'Mencc  of  corporation!  might  be  iiibnwl  fhun 
the  nature  of  the  grant,  (rithoat  wanto  of  inearporatiini.    Ibid.  Int.  34. 

>  SmtlA't  /n7Uiry  into  thi  Wealth  of  Natiam,  vol.  i.  p.  395—401. 
Rofierlmn'*  Ciarltt  V.,  vol.  L  p.  31.  34.  MiMam  on  IIk  Middle  Agu,  tol 
L  p.  TB— eO.  PnttBtet  Hittary  of  Frrdinmd  <f  ItabeOa,  vol.  i.  Int.  p. 
14—18.  53— 5S.  Tbs  CaMilian  oitiec  in  Spain  antinpated  the  oitiea  of 
Italj'i  France,  England  and  Germany,  in  the  acqoiaition  of  viluabie  piivi- 
tegca  and  jariadictioDi. 

k  Inquiry,  *ot,  i.  p.  G3.  131. 130.  133.  139.  463. 

•  The  monopoly  or  reatrictiTS  ayatem  which  protected  the  iodiMtry  of 
privileged  iadiTidaab,  by  oonGning;  the  exercise  of  bovness  as  tradeia, 
■unraotoren  end  meobaniei,  to  penon*  Itcsntd,  ot  wlw  iwd  mdeigDM^- 
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modem  times,  haa,  however,  been  to  multiply  civil  cor- 
porations, especially  in  the  United  States,  where  they 
hare  increased  in  a  rapid  manner,  and  to  a  most  aston- 
ishing extent.  The  demand  for  charters  of  incorporation 
is  not  merely  for  municijial  purposes,  but  usually  for  the 
more  private  and  special  object  of  assisting  individuals 
in  their  joint  slock  operations  and  enterprising  efforts,  di- 
rected to  the  business  of  commerce,  manufactures,  and 
the  various  details  of  internal  improvement.  This  branch 
of  jurisprudence  becomes,  therefore,  an  object  of  curious 
as  well  as  of  deeply  interesting  research.  The  multipli- 
cation of  corporations,  and  the  avidity  with  which  they 
are  sought,  have  arisen  in  consequence  of  the  power 
which  a  large  and  consolidated  capital  gives  them  over 
business  of  every  kind;  and  the  facility  which  the  incor- 
poration gives  to  the  managemeoit  of  that  capital,  and  the 
security  which  it  affords  to  the  persons  of  (he  members, 
and  to  their  property  not  vested  in  the  corporate 
"stock.  The  convention  of  the  people  of  Hew-  •272 
York,  when  they  amended  their  constitution,  in 
IBSl,  endeavoured  to  check  the  improvident  increase  of 
corporations,  by  requiring  the  assent  of  two  thirds  of  the 
members  elected  to  eaoh  branch  of  the  legislature,  to 
every  bill,  for  creating,  continuing,  altering,  or  renewing, 
any  body  politic  or  corporate.*     Even  this  provision 


prenticMhipi  BDd  eiHmiaatioiu,  <le*trii]>e(l  ft«e  compctitioii  and  peifeetion 
t>  Ihs  mechuiio  art*.  Tba  policf  Mill  pretaib  ia  miny  part*  of  eouti- 
naulal  Europe,  and  in  eoniidirable  vigor  Id  Swgdcn.  Laing't  TVamI*  in 
Sweden,  1638.  Id  England  tha  Statme  Conceming  MonopelUt  ot  91  J. 
I.  c.  3,  which  wa*  a  magna  obarta  tar  Briddi  indaaUf,  wai  a  declarntorf 
act,  and  dMlared  that  all  mODopaliM  and  all  tiosnaM,  charUn,  glanta,  lat- 
tsn  patsDti,  fcc,  "  to  anj  penoDi  or  bodiaa  politic  for  the  mI<  bnymg,  Bail- 
ing, making,  working,  of  oiing  of  on;  thing  within  Ui«  realm,"  were  nnlawM 
and  void,  with  the  ticeplion  of  palenta  for  SI  year*  for  inveDtiani,  &c., 
and  of  verted  corponte  rigbU,  reUtiva  to  trade.  Thia  atitule,  aaid  Mr. 
Hnme,  contained  a  noble  principle,  and  eecnred  to  every  aQbiect,  an- 
limited  ftvedom  of  action,  prof  ided  he  did  do  injury  to  othsra,  nor  violtied 
rtatute  law. 

■  IIiIb  provUIon  it  baa  been  nid  only  applied  to  ptivatB  and  i^  not  ap- 
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wema  to  have  foiled  in  its  purpoee,  for  in  the  session  of 
1823,  being  the  fiist  session  of  the  l^iislatiiTe,  onder  t^e- 


ply  lo  public  or  mnnieipal  coipontiotw.  NbImri,  Cb.  J.,  in  the  cms  of  Tht 
PeoptsT.  HoiTi*,  13  WtnieU,  325.  WKlwoilh.  Ch.,  in  Wwnec  v.  Be«n, 
S3  Wtnd.  Rtp.  136.  Foidr  t.  Tba  People,  4  HilTi  lUp.  391.  Bat  it 
wu  decided  by  the  iDpreme  oouit  of  Neir-Tork  in  De  Bow  t.  The  FeOfle. 
I  Dinia,  I,  and  by  the  court  of  onon  io  tbe  cue  of  Pwdy  r.  He  Peiyto 
tbu  tbe  eotwtitalioaal  check  extasded  la  nil  cmpontioiu  whetfaar  poblic  er 
priTite,  and  thml  to  eflcertaiD  wbetber  ■  bill  requiring  a  vote  of  two-tbiidi  of 
Mcbhonee  waa  properly  paned,tbe  oonrtamay  look  beyODd  the  printed  eta- 
tote  book,  to  tbe  original  certiGcatca  endoned  on  tbe  Mil,  aod  ena  lo  (ha 
joomeli  kept  by  the  two  hoiuea.  Tbe  coaatitutioD  of  HiolugaD  nqoina  tka 
anest  of  lwo-tbini>  of  tbe  membeia  of  each  bonae  of  tbe  kgiriature  to  ereiy 
act  of  iDcarporatlaD.  Tbe  conetitation  of  New.JeivDy  aleo  reqairee  three- 
fifths  of  (be  memben  elected  to  each  hoaee  to  page  any  ehartei  for  hanks  or 
moneyed  corporatione,  aod  all  nch  chaitsia  to  be  limitod  lo  a  tarm  not 
exceeding  30  jeaia.  Tkt  Reritei  CcTOtiiutiiM  of  tfae-Yvrk  in  iStS, 
inipoeed  farthn-  reatrainta  upon  tbe  creation,  aed  farther  reaponaibililiea 
apOD  tha  datiea  of  eorporationa.  It  declared  that  corporatign*  might  be 
fanned  under  general  lawi  but  abonld  not  be  created  by  apecial  act,  except 
tot  municipal  purpoaea,  and  in  caiei  where  general  law*  would  not  enable 
tham  to  attain  Ibeir  object  Tbe  term  corporation  in  the  article  wai  to  be 
•omtmed  to  inclnde  all  aaeooiationa  and  jlNnt  itock  oompaniea,  haring  aaj 
«f  tbe  powan  and  priTQagei  of  coipoiationB,  not  poueaed  by  iDdlTidnak 
oi  partnerehipi.  No  act  was  to  be  paaed  granting  any  apeoial  chartor  for 
banking  purpoeee,  but  corporation!  may  be  formed  tor  eucb  puipoaea  under 
general  law*.  The  legiilalure  may  provide  for  tbe  r^ietry  of  all  billi  and 
Hotel  iiBued  ae  money  and  require  ample  eocuiity  fin  the  redemption  of 
tbem  in  apecia.  Tbe  atockholdeta  in  every  corporation  aod  joint  stock  aa- 
•ociation  for  banking  purpoaea,  ianing  notea  of  any  kind  to  circulate  aa 
■nouey,  aftsr  the  1st  of  January  1850  are  to  be  indlTdoally  re^Muihle  lo  lb 
amount  of  tbeir  leepocltre  eharea  therein,  for  all  ila  debts  and  Uabditiai 
eontracted  after  that  day.  In  caae  of  insolvency  of  any  bank  or  banking 
association,  the  iHil-holderB  lo  baTO  preference  over  all  other  omdiluta.  Coa- 
alUutuM  of  N.  y.  ef  1846,  art  8.  The  Conatitntion  makw  it  the  duly  of 
the  lagialatare  to  proride  for  tbe  otgauixation  of  citiee  and  incofporatad 
Tillages,  and  to  nelrict  tbeit  power  of  taxation,  uMsemeot,  bonowii^ 
money,  contracting  debta  and  loaning  their  credit ;  so  aa  to  preTeat  abuse* 
thereof.  So  the  Imialature  itself  is  prahilnted  from  giving  oi  loaning  in 
any  manner  the  credit  of  the  etate  lo,  or  in  aid  of  any  individual,  amwia- 
titm  01  corporation.  Conit  ait.  7,  sec.  9.  Tbere  has  be«i  ■  conitaatly 
increanag  prejudice  in  this  eonntry  against  civil  and  eapecially  Butneyed 
corporation*,  erer  since  Fmsident  Jackson,  during  his  administration,  com- 
HMDCod  aod  oaniad  on  •■  wuelonting  hoatility  to  the  bank  of  tha  Uiu(«d 
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mtion  of  this  check,  there  were  thirty-nine  new  private 
companies  incorporated,  besides  DumerouB  other  acts, 


Suto,  and  wbioh  tominated  in  tl»  &at\  aztinctimi  of  that  bank.  Tba 
•mMitntion  of  WiMmnn  ealablialiad  io  IB46  weal  Iv  the  utmoat  extnina 
in  ita  h<»lilitf  to  all  banking  inatitntiona.  Il  declataa  that  there  ihell  be 
■e  bank  of  ianie  whbin  that  atate ;  Ih&t  the  legialaton  Bhall  not  bate 
powr  ta  intboriM  ot  Incorporate  any  inatitntion  h«*ing  an;  banking  powet 
or  prtTil^e,  or  oonfar  any  bauking  power  at  pnrilege  on  any  inathotioB  or 
peiMn }  that  do  ooipontion  or  penon  within  that  alate  nncler  any  pn- 
tenee,  aball  make  or  Imm  any  paper  money,  note,  bill,  oeitificatB,  or  other 
•ridencB  of  debt,  bitended  to  ctreulats  u  money ;  tbat  no  corporatioa 
iritbin  tbat  stale,  ander  any  pretence,  shall  aierciae  the  bonneaa  of  reerir- 
iag  iba  dspoaita  of  mooey,  makfaif  djaoonnti,  or  baying  or  atlling  bSli  tl 
oicbange,  or  do  any  ether  banking  boaineaa  whatever ;  that  no  1>ank  or 
agency  ef  any  bank  or  banking  inaiitution  in  or  without  the  United  State*, 
riuU  be  eatoblidied  or  maintained  in  that  atate  ;  that  it  ehall  not  he  lawfol 
to  mrcnlats  withm  the  atate  after  1847,  any  paper  money,  note,  bill,  cer- 
tlGeate  or  other  eridence  of  debt,  ieaa  than  the  denomination  of  910,  and 
aAer  184B  Ieaa  than  (90,  and  the  bgislatore  ia  required  forthwith  to  enact 
•deqnate  pennltiM  lot  the  pnniahment  of  all  Tiolationa  and  eiaaiona  of  th* 


a  ^  the  reatrietive  olaoae,  in  tbe  eonatitiitian  of  Naw- 
Yctk  ot  1691,  neeiTed  a  learned  diacnaaion  and  great  oonaidemtioni  in  tlia 
eaaea  of  Warner  t.  Bttrt,  Fretidtnt  o/  Ihi  WsrtA  Aneriaai  Tnt  «t4 
Bmnttng  Ctmpaay,  and  of  BtlMuler  v.  SUvent,  Pntiieml  of  tkt  Bimit  ef 
OumauTC*  in  Nm-York.  93  WtndtlPi  Rep.  103.  Thoae  inatitottoiM 
vera  volnnlary  BMociatioBB  of  inditidnala  formed  noder  tbe  prorinMia  ot 
tk  Mst  ef  New-Tork.  of  April  ISth,  1B36,  entitled  "  an  Act  la  nnlboiia* 
IIm  Snaneae  of  Banking,"  and  iriiiob  act  allowed  the  Tolnntaiy  creaUaa 
of  an  mdefinite  nnmber  of  sncfa  aaMuationa,  at  the  pleaiore  of  any  peraona 
who  mi^t  aaaociate  hi  the  pmpeae  npon  the  lemM  prenribed  fay  tlw 
MalBte.  The  great  qocatien  raised  in  thaan  eaae*  wai,  whelber  thoae  in- 
BtHntisna  were  corpotation*  within  the  pnrriew  of  tbe  conrtitDtiDD,  requr- 
ing  the  aMeat  ef  two  thiida  of  the  membera  elected  to  eaob  biaatch  of  tha 
kgialalnre,  to  every  bill  oreating  any  body  p«£tic  or  coipar»le  ;  and  tb* 
Matate  in  that  oaaa  did  not  appear  to  have  been  paMed,  and  did  not  in  foet 
pMBby  aacb  an  enlaifod  mqority.  The  deciuwi  of  tbe  eoart  orerron,  <■ 
•  writ  of  error  tnm  the  npreme  eonrt,  on  the  Tth  of  April,  1840,  was  that 
Ik*  banking  aot  woi  oonMilntionally  paaaed,  Ibongh  it  did  not  receive  Ik* 
a«eot  «t  two-third*  of  the  miober*  etecled  to  each  bratwh  of  the  lepila> 
twe,  and  tbat  the  aaaooialkin*  fbmnd  under  tbe  net  wen  not  bodiei  poliii* 
ot  oarpotBte  vitkin  tU  mtaiiing  eflhe  canttilutian.  It  leemed  to  be  ad- 
■ritled,  ia  tbe  opiniow  given,  tbat  the  reatrktive  oloaae  had  not  onawerad 
tbe  pallor  irtiicli  dictated  it.    It  wa*  coaMdertd  that  tht  qtirit  amd  mtat- 
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amending  or  altering  charter.  The  various  acta  of  in- 
corpoiatioa  of  private  companies,  for  banking,  manufec- 
tiuing,  literary,  charitable  and  inBurance  purposes ;  for 
turnpike  and  rail-roads  and  toll-bridges ;  and  for  many 
other  objects,  upon  which  private  industry,  skill  and  spec- 
ulation, can  be  freely  and  advantageously  employed, 
constitute  a  mighty  mass  of  charters,  wbich  occupy  a 
la^e  part  of  the  volumes  of  the  statute  law  in  almost 
every  states  All  these  incorporations  are  contracts  be- 
tween the  government  and  the  company,  which  cannot 
ordinarily  be  affected  by  legislative  interference ;  and  it 
has  accordingly  been  attempted  to  retain  a  control  over 
these  private  incorporations,  by  a  clause,  now  usually  in- 
serted in  the  acts  of  incorporation,  that  "  it  shall  be  law- 
ful for  the  legislature,  at  any  time  thereafter,  to  alter. 


iKg  aj  th*  Tettnetivt  elavt,  wu  to  ^ud  agwiut  the  tncwM*  «f  joiat 
•lock  cmporalioiu  tar  huiUag  Bod  other  pnrpoaM  of  U&de  and  profit  to  iha 
coiporaton,  with  ezclusJTS  privils^,  Dot  anjayed  by  Ibe  ciliieno  at  lu^ 
— Uiat  altboagh  thooa  buikin((  uMciatkmi  had  many  of  th«  dbtinpiHliiiiif 
^araclenttics  ot  eorporatiana,  thej  did  not  oome  withio  the  tme  legal  ia- 
terpTAtatioai,  and  atiU  leaa  within  tlu  tptrU  and  dtiign  */  llu  redridim 
clouw.  The  itatate  eoDfrrred  the  power  of  free  bankiDg,  SDd  did  not 
(Veats  may  maaopiAj,  dot  aeenre  to  any  aaeocialion,  privilqfei  which  m^rt 
not  be  eojojed  in  the  nune  oiaDner  by  all  otben,  nor  place  them  beyond 
the  entire  contnil  of  Ibe  legulatnte.  Tbia  decialon  of  the  ooart  or  emn 
wai  teceived  and  confirmed  on  tbs  principle  of  (tore  dteitcM,  in  ■  aafaBa- 
qnent  writ  of  enot  from  tiw  inpreme  oonrt  to  that  Mnit  in  December  IS45, 
in  the  cawi  of  Giffiird  r-  Uvingiton.  3  Dena  R.  380.  Bnt  thon{h  theM 
uaociationa  arc  not  (wrperslioiu  witbja  tb*  tpuit  and  meaning  of  tit  rt- 
wtriclitie  elaute  in  the  coMitulion.  requiring  the  awent  of  two-thirds  of  the 
memben  of  each  branch  of  the  1ef;ielatnrs  to  paaa  a  oorporation,  yet  it  ii 
brid  that  they  are  to  all  o(W  intenta  and  purpeeea  oorporationa,  and  a* 
inch,  liable  to  taxation  on  their  capital,  if  deriviag  any  income  or  profit 
from  it,  like  other  eoiporvtiana.  The  People  *.  AaHHora  of  Watertown,  1 
HiW*  N.  r.  Rtp.  616.  The  People  ».  The  Snperviaore  of  Niagiara,  4 
Hiiet  N.  Y.  Rep.  90.  See  alao  ittfra,  toL  3.  p.  a<!,  for  a  Britiih  statnta 
founded  on  limilar  prineiplea  in  the  creation  of  joint  stock  oompanies. 
He  abore  deciiion  in  4  HiU  waa  affirmed  on  error  in  the  lame  eaae  in  T 
FtU,504. 

•  The  laws  of  Massachaeetts  giTe  the  greateatbcility  to  the  oraatioD  of 
bodiei  p«lilio  and  eoiitorale.    "  When  any  lands,  wbatrea,  or  other  real 
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modify,  or  repeal  the  act,"»  With  this  general  view  of 
the  rise  and  progress  of  corporations,  I  shall  proceed  to  a 
more  particular  detail  of  the  general  principles  of  law 
applicahle  to  the  subject.  >> 


eaUte,  toe  held  in  oommon  by  fiva  or  more  praptiston,  tli«y  nay  fbnn 
thenuBlTU  idIo  a  coiporalion."  Rtvind  Stalulei  of  1S35,  put  1.  til.  13. 
ch.  43.  M<3. 1.  So,  in  Ktw-York,  by  itBlnts  in  1811,  (and  which  a  still 
in  force,)  manuraclnriiis  corpotalioni  may  be  created  by  the  mem  aaioci- 
alioa  of  five  or  more  peraona  filing  a  oertificate  deai^ating  their  name, 
capital,  iibject,  and  looalioD.  A  aiiiiilar  law  waa  paeaed  in  Michigan  and 
inConnecticntin  1837.  The  Inoreaae  at  coiporationa,  in  aid  of  privBte  in- 
dnalry  and  enterpriae,  baa  kept  pace  in  every  put  of  onr  country  with 
the  JDoreaae  of  wealth  and  improvement.  The  Heaaachuaetta  legi>latiu«, 
fin  matanca,  in  the  aeaaion  uf  1837,  incorporated  upward*  of  aevanty  man- 
nfactoriag  aatodatioDa,  and  made  parhapa  forty  other  coiporationa  relating 
to  ipmraaoe,  roads,  bridges,  aeademie*,  vid  religioua  objects.  And  in  1B38, 
the  legialatore  of  Indiana  anthoriied  any  twenty  armors  citizens  of  any 
oonnty,  on  three  weeks  prerboa  publio  notice,  to  organize  themselves  and 
become  an  agticultntal  society  with  ooiporate  uid  politic  peweir ;  and  Iha 
iohabilaDta  of  anjr  and  every  town  or  village  may  incorporats  thetDaelva* 
t»T  the  inatitatiOD  and  maoagomeBt  of  a  pablic  library.  In  Pennsylvania, 
the  ooorla  of  qnuter  aaaaions,  vili  the  eanewrtnet  of  thi  grand  jury  tf 
lie  taunti),  may  incorporate  lowna  and  villagea.  Purdon't  Dig.  130,  and 
litanuy,  charitable  or  religions  assooiatiaus  uid  fire  campanies,  may  b« 
incorporated  under  the  sanction  of  the  aupreme  eoDit     lb.  168.173. 

■  In  Maaaachnaatta  there  ia  a  standing  statnte  provision,  that  every  act 
of  inoorporatioa,  which  aboold  be  thereafter  paaaed,  shall  at  all  limea  be 
anbjact  to  amendmenli^alteratiDn,  ot  repeal,  at  the  pleasare  of  the  legisla- 
tara,  nnleai  there  should  be  in  the  aame  act  an  eipreaa  provinon  to  the 
contrary.  Act  of  1B30.  Rtmnd  Statultt  ef  1S35.  In  North  Carolina, 
all  bodiea  corporate  are  limited  to  thirty  yeara,  unleea  otherwise  apetually 
declared.  Bevitid  SlotulM  of  Ntrtk  Canlina,  1B3T.  In  New-York  it 
i«  beld,  and  very  cotMcUy,  that  thaagh  a  charter  of  incorporation  cannot 
paaa  wilhont  the  aaaent  ot  two-thirds  of  the  membcTs  of  each  faonae,  It 
eaanotbe  altered  without  the  like  aasent,  notwilhatanding  the  charter  con- 
taiaa  the  reaervation  of  a  power  in  the  legislature  lo  alter,  modify  or  re- 
peal the  charter  at  pleaanre  ;  for  that  reaervation  coaferted  po  new  power, 
bat  waa  only  to  retain  the  power  which  the  legialature  then  had  over  the 
an^ject    Cam.  Bank  of  Bcfialo  v.  Sparren,  3  Dtnio  R.  97. 

a  There  baa  been  a  disposition  In  eoroe  of  the  states,  to  change,  in  an 
eaoentlal  degree,  the  character  of  private  ineorporated  companies,  by  ma- 
king the  members  peraonally  naponsihlo  in  certain  events,  and  to  a  qaall- 
ied  extent,  for  the  debta  of  the  company.  This  is  intended  aa  a  check  to 
■mpiwvident  conduct  and  abuaa,  and  to  add  to  the  general  aecarity  of  cn- 
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"II.   Of  the  various  kinds  of  eorporatitma,  and  hm 
ereated. 

Corporations  are  divided  ioto  aggregate  and  sole.*    A 


£ton ;  and  the  policy  hu  b«ea  ponaad  to  a  modenla  and  rsaaDiiaUe  de- 
frse  oa\j,  in  Rbode-Iitand,  New-Toifc,  Haiyland,  aod  Hoath  CanliiB. 
But  in  HuMchoMtta,  by  aaniaaoF  itatota,  pawed  in  1808,  1BI6, 1B91, 
and  1637,  an  nDlimiled  penonil  rcaponubilitjr  waaimpoaedD)nnthB  mem- 
b«ra  of  manaraoluiing  ootpontioiu,  eqoallj  ai  in  the  case  of  camniaKial 
putnanhips.  The  iTwdam  of  the  policy  baa  bean  ititingity  qneotioned ; 
(Jour.  Juritt,  vol.  u.  p.  93,  art.  &  Ibid.  vid.  iv.  p.  307  ;J  and,  on  the 
other  hand,  it  haa  been  aapported  bj  h^  antbority  ;  (Fairer,  Gb.  J.,  IT 
JfuM.  Rep.  334 ;}  and  whether  it  be  well  oi  ill  fonnded,  it  h  adminblf  weil 
ealcDlated  to  care  a)l  nndne  avidity  tor  charten  of  inccrporation.  Thk 
nnllmited  peraonal  reaponiilHlity  wa*  natraiaed  by  ilatnla  in  I8S8  and 
1830,  and  the  reapoonbiltty  applied  oaly  in  the  caae  of  banks  to  the  itoek- 
holdora  at  the  time  ol  loai,  by  miimanaKeinBnt  of  the  directon,  or  for 
OBtatandiag;  billa  at  the  lime  tfae  chatter  eipito.  They  are  made  liable  m 
their  iadividiul  capnoitieB,  nnly  to  the  extent  of  the  etock  they  may  hold 
in  the  bank  at  the  time  of  the  abnie,  or  at  the  time  of  the  expiration  of 
the  charter.  Thia  proviaion  waa  continned  by  the  Maaaacbuaetta  Reviiad 
Btatntea  of  193R,  p,  SIS,  leeE.  30,  31,  and  h  baa  been  eaentially  adopted 
by  atatute  in  New-Haoipahira  in  1837,  In  reapeel  to  mannfactnring  corpo- 
ratiooa.  Penona  holding  ttock  in  eorporationi  at  tnutttt  for  othen,  are 
••pecialiy  exempted  fnmi  peraonal  reaponaibliity.  Act  of  Matt.,  1836. 
The  penenal  liability  of  the  itockholdera  doe*  not  enable  the  crediton  to 
■na  them.  It  la  the  boajneae  and  dnty  of  the  corporalion,  rnfbrced  by  bill  in 
equity  in  ita  name,  to  compel  payment!  from  individoal  ■tockfaolderi. 
Baker  v.  Atlaa  Bank,  3  Mtlealf,  tSS.  In  Percy  v.  Millander,  90  Marliiet 
Rtp.  68,  directon  of  a  bank  were  held  peraonally  reaponwUe  to  the  alock- 
koldera  for^roaa  negligence,  or  wanton  diaregard  of  ilnty.  Theatalnlea  of 
Michigan  in  1837,  1S3S,  go  further,  and  mhke  the  directon  liable  lor  Uie 
amount  of  iadebtedneaa  of  an  inaolTsnt  bank,  and  etoekbDldera  are  made 
liable  aecnndarily  in  proportion  to  the  amount  of  Uieir  atocka.  See  An- 
gett  ^  Amtt  OR  Carperatiatii,  p.  S4G— 5C4,  3d  eAt.  relatlTa  to  the  perao- 
nal reaponaibillty  of  corporatora  under  atate  etatntea. 

In  England,  tbeatatnte  of  4  and  5  William  IV.,  eh.  94,  raeithig  6  Oeo.IT., 
A,  91,  by  which  the  king  waa  enabled  to  render  the  membera  of  any  wnpo* 
ration  thereafter  creaied,  Indiridually  liaUe  for  Ita  eontracta,  enacted  that 
the  king,  after  three  montha'  notice  in  the  gslette  of  bia  Intention,  might, 
by  letteia  patent,  grant  to  any  company,  or  aaaoclation,  lor  any  trading, 
obatJlaUe,  literary,  or  other  pnrpoaa,  corporate  powen,  aut^eet  to  vnik 
oondiliona  for  the  prvTcntton  of  abuKa  in  the  management  of  their  alftiii, 

•Cb.  JWl-S-h.  350.  a. 
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corporation  sole  consists  of  a  single  person,  who  is  made 
a  body  corporate  and  politic,  in  order  to  give  him  some 
l^al  capacities  and  advantages,  and  especially  that  of 
perpetuity,  which,  as  a  natural  person,  he  can  not  have. 
A  bishop,  dean,  parson  and  vicar,  are  given  in  the  Eng- 
lish books  as  instances  of  sole  corporations ;  and  they 
and  their  successors  in  perpetuity  take  the  corporate 
property  and  privileges ;  and  the  word  successors  is 
generally  as  necessary  for  the  succession  of  property  in 
a  corporation  sole,  &s  the  word  heirs  is  to  create  an  estate 
of  inheritance  in  a  private  individual.^  A  fee  will  pass 
to  a  corporation  aggregate,  without  the  word  successors 


tbaacoiuKf  of  oteditan,  and  tho  pTotactioa  of  tbe  pnUio,  w  III*  king BMjr 
■M  Gl  to  impw*  1  hut  no  eiecutioD  npiw  an;  jndfnent  or  dooTM  to  um* 
wttbout  tpeoLiJ  IcBTe  of  tbe  conrt,  afler  notice  of  tlio  pencMU  to  be  ohu- 
fsd,  DOT  aflci  the  eipiialioD  of  threB  yean  kOst  aoch  person  ahall  baTs 
ccued  to  hoTC  be«D  ■  member  of  (he  company.  Bee,  alio.  Infra,  vol.  3.  p. 
37,  nett.  By  the  itatDtei  of  B  and  9  Vietorio,  for  oonMlidatinf  In  one  sot  the 
provuiona  teapecling  the  conatiloUiHi  of  inooipomled  eampani«,  oh-  IS, 
IT,  18,  ahaTBhalden  are  liable  indiridaaUy  to  (he  amouat  of  Iheir  iharea, 
uid  no  further.  In  New-York,  not  only  manafactnring  ineorpora- 
tioM  nnder  the  geoeral  act  of  March  Q3d,  1811,  ch.  GT,biit  in  aereral 
»t  tbe  ehulen  of  fire  hHarance  companiea,  there  ii  a  prorhiOD,  that 
in  K^act  to  the  debit  ot  tbe  company  contracted  belbre  the  oorpora- 
tioB  eipini,  the  petMH  oonpoMig  the  •oiponUno  at  the  time  ot  ita  diMO- 
IntiOD,  Aall  be  indirtdnallj  reapanaiUe  to  the  extent  of  their  rcapeetiTe 
durea  in  tlie  fonda  af  the  compaoy.  By  thia  meana  a  atockholder,  aceor- 
ding  loaoae  recent  deciuooa,  iDciUB  the  riak,  mtoaty  of  lonng  the  amount 
of  flock  anbeeribed,  but  (o  be  liable  foi  an  eqnal  tan,  provided  tbe  debti 
doe  at  the  (ime  of  the  dinolation  require  it.  See,  Brigge  v.  Penniman,  1 
Hopkins  Rep.  300.  S.  C.  8  Cvmen't  Sup.  387  ;  and  aea  infra,  p.  319. 
The  tendency  of  tegialatioil  attd  of  judicial  deciaioni  in  (he  aeveral  atatn,  <■  to 
inereaae  the  penonal  reapoaBihilily  of  itockholdera  in  the  TarioDo  private 
cotporate  inatitiiUona,  and  to  give  Uiem  more  and  more  the  character  of 
pwtnerdiipt,  with  aome  of  tin  powera  and  privilegea  of  corporations.  In 
Aagtlt  ^  Aintt  on  CorporalioM,  ch.  17, 3d  edit,  the  extent  of  the  pcraon* 
al  liability  of  the  membera  of  a  priTste  corporation  for  the  debts  of  tba 
company,  >■  ftally  examined. 

•  Ibid.  8.  h.  9.  a.  There  are  inatancea  in  this  coantry  of  mioisleni  of  a 
pariah  teiied  of  paraooage  landa  in  the  ri^t  of  hia  pariah,  bong-  aolo 
oorpotatiooa,  and  of  county  and  (own  officen  created  sole  ooipontioQB  by 
•UlBla.    AagtU  j-  Ama  mt  C 
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in  the  grant,  because  it  is  a  body,  which,  in  its  nature, 
is  perpetual ;  but,  as  a  general  lule,  a  fee  will  not  pass 
to  a  corporation  sole,  without  the  word  successors,  and 
it  will  continue  for  the  life  only  of  the  individual  clothed 
with  the  corporate  character.'  There  are  very  few 
points  of  corporation  law  applicable  to  a  corporation  sole. 
They  cannot,  according  to  tiie  English  law,  take  personal 
property  in  succession,  and  their  corporate  capacity,  in 
that  respect,  is  confined  to  real  property.^  The 
*274  corporations  generally  in  'use  with  us,  are  aggre- 
gate, or  the  union  of  two  or  more  individuals  in  one 
body  politic,  with  a  capacity  of  succession  and  per- 
petuity. Besides  the  proper  aggregate  corporations,  the 
inhabitants  of  any  district,  as  counties,  towns,  and  school 
districts,  incorporated  by  statute,  with  only  particular 
powers,  are  sometimes  called  quasi  corpomtions.  No 
private  action  for  neglect  of  corporate  duty,  unless  given 
by  statute,  lies  against  them,  as  such  a  corporation. 
Having  no  corporate  fund,  each  inhabitant  is  said  to  be 
liable  to  satisfy  the  judgment,  if  the  statute  gives  a  suit 
against  such  a  community.^ 

Another  division  of  corporations,  by  the  English  law, 
is  into  ecdeaiaatical  tmd  lay.    The  former  are  those  <^ 


•  Co.  lAtt.  94.  b.,  ud  DotM  46  and  47,  to  C».  Litt.  lib.  1.  Viaer,  til. 
Ettate,  L. 

k  1  Kyd  OR  Corp.  TG,  77.  Ca.  Lilt.  46.  b.  But,  bjr  atalate,  >  corpomtiaa 
•olemajbe  enabled  to  take  penonal  w  well  bb  real  proportj  by  ntccenion ; 
•nd  ktrsuurei  oi  collector,  for  mHUtncG.tisometimea  created  a  corporatiaD 
■ote,  or  qtuui  corporation,  for  the  purpoaa  of  taking  bonds  and  other  person- 
al property  lo  bim  in  his  official  cbaivcter,  and  of  transmitting  tbe  asine  to 


'  Ranel  v.  The  Men  of  Devon,  S  Term  Rep.  667.  Riddle  t.  Proprie- 
tora  of  Locks,  &c,  on  Merrimack  River,  T  Mmt.  Rtp.  1S7,  Parsoiu,  Ch, 
J.  Hercbanfe'  Bank  v.  Cook,  4  PUk.  Rtp.  414.  Adams  v.  Wiacasael 
Bask,  1  Grttnltttf't  Rtp.  361.  Chaw  v.  Henimack  Bank,  19  Pick.  569. 
In  tbe  case  ot  the  Attomej  General  v.  Corporation  of  Eiotar,  (3  RutnPt 
Rep,  63,)  Lord  Eldon  beld,  tbat  if  a  fae-faim  rent  was  chargeable  on  tbe 
wbote  of  a  city,  it  might  be  demanded  of  any  ono  who  holds  property  in  it, 
and  he  wonld  be  leR  to  obtain  oontiibulioo  trom  the  olhsr  inhabilonts. 
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which  the  members  aie  spiritual  persons,  and  the  object 
of  the  institution  is  also  spiritual.  With  us,  they  are 
called  religious  coiporations.  This  is  the  descriptioD 
given  to  them  in  the  statutes  of  New- York,  Ohio,  and 
other  states,  providing  generally /or  the  iiMwpororien  of 
religious  soeietiea,^  in  an  easy  and  popular  manner,  and 
for  the  purpose  of  managing,  with  more  facility  and  ad- 
vantage, the  temporalities  belonging  to  the  church  or  con* 
giegation.  Lay  coiporations  are  again  divided  into 
eUemoajfttarif  and  civil.  An  eleemosynary  corporation 
is  a  private  charity,  constituted  for  the  perpetual  distri- 
bution of  the  alms  and  bounty  of  the  founder.  In  this 
class  are  ranked  hospitals  for  the  relief  of  poor,  sick, 
and  impotent  persons,  and  colleges  and  academies  esta- 
Uished  for  the  promotion  of  learning  and  piety,  and  en- 
dowed with  property,  by  public  and  private  dona- 
tions. <>  Civil  corporations  are  established  *for  a  *27S 
variety  of  purposes,  and  they  are  either  public  or 
private.  Public  corporations  are  such  as  are  created  by 
the  government  for  pohtical  purposes,  as  counties,  cities, 
towns  and  villages  ;  they  are  invested  with  subordinate 
legislative  powers  to  be  exercised  for  local  purposes 
connected  with  the  public  good,  and  such  powers  are 
sut^t  to  the  control  of  the   legislature  of  the  state.^ 


•  Act  af  NoB-TjTk,  Afril  5tA,  1613,  eh.  60 ;  «/  Ohia,  Ftbnutnl  Sth, 

iei9. 

1 1  BlMcVt  Com.  411.  1  Kyd  m  Corp.  35— ST.  1  Lard  Jloyn.  6.  B. 
1  Ft*  537.  9Va.JT.iOS.  1  Burr.  Rep.  iOO.  Lord  Holt,  in  PhUipi  v. 
Bury,  died  in  3  Term  Rep.  353.  Dutmontti  t.  Woodward,  4  Wluata*. 
<8I. 

■  TbB  Pwple  T.  Hona,  13  WtndtU,  325.  They  are  comnHm  In  «»ory 
■Itfe.  One  of  tbefint  actior  tbe  ^nenl  Bnemblr  of  Conneotlcal,  1639, 
wu  the  incorporation  of  ill  the  towne  in  the  colony,  with  town  priTilego 
for  local  puipoMt,  (Qcb  u  choanns  officers  aod  mBgietratw  for  holding  lo- 
cal contta,  and  to  proride  tor  durable  keeping  a  regntry  of  deed*  and 
iDOrtgagei,  and  Tor  the  muntenance  of  Kbooli  and  poUio  wonbi|h  Th* 
•atablishmeDt  of  towns  with  corpoiate  powers,  as  local  repnblios,  was  tba 
original  policy  Ihioughoal  New-EoKtand,  and  it  had  a  dnrable  aod  banlga 
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They  may  also  be  empovered  to  take  oi  hold  private 
property  for  municipal  uses,  and  such  property  is  in- 
vested  with  the  security  of  o^er  private  rights.*  Sk^ 
corporate  franchises  attached  to  public  corporations  aie 
legal  estates  coupled  with  an  interest,  and  are  protected 
as  private  property.  If  the  foundation  be  private,  the  cov- 
poration  is  private,  however  extensive  the  uses  may  be  to 
which  it  is  devoted  by  the  founder,  or  by  the  nature  of 
the  institution.  A  bank,  created  by  the  govemioent,  for 
its  own  uses,  and  where  the  stock  is  exclusively  owned 
by  the  government,  is  a  public  corporation.  So,  a  hos- 
pital created  and  endowed  by  the  goveTnmenl,  for  gene- 
ral purposes,  is  a  public,  and  not  a  private  charity.  Bui 
a  bank,  whose  stock  is  owned  by  private  persons,  is  a 
private  corporation,  though  its  object  and  operations 
partake  of  a  public  nature,  and  though  the  government 
may  have  become  a  partner  in  the  association  by  sharing 
with  the  corporators  in  the  stock.''  The  same  thing  may 
be  said  of  insurance,  canal,  bridge,  turnpike,  and  rail- 
road companies.  The  uses  may,  in  a  certain  sense,  bs 
called  public,  but  the  corporations  are  private,  equally  as 
if  the  franchises  were  vested  in  a  single  per8on.<i  A 
hospital  founded  by  a  private  benefactor,  is,  in  point  of 
law,  a  private  corporation,  though  dedicated  by  its  char- 


•Saet  apoQ  the  inatitatMiii,  and  nornl  and  MM!t&l  chuacter  at  Ihs  p*o^«. 
M.  De  TocqasTilla,  k  hia  I^  la  Demaeratie  en  Ameriqiu,  torn,  1.  64. 9^ 
■^BMi  to  bars  been  veiy  moeb  itrack  with  ibe  inititutim  of  New-B&f  • 
lutd  towns.  He  conndered  tbem  u  amall  iDdcpeadeat  republic!,  in  >13 
m&tlsnof  local  concern,  and  ai  forming  tlie  principle  of  the  life  at  Ane- 
rioan  liberty,  onatlog  nt  tbii  day.   , 

•  AngtU  ^  Auu»  iiR  Corporatiotu,  3d.  edit.  30.  Hen  local  oorperatioMi 
•i  oitiei  and  towna,  can  lae  andbemed,  andtbejadicialrepoitiin  thiaooon- 
%ty,  and  especially  in  tho  New- England  ilatei,  abound  witbooauof  aaiU 
i^aM  towni,  in  their  corporate  capacity,  for  debta  nnd  breachea  of  duly 
fnr  which  Ihey  were  reqionaible. 

b  Maishall,  Ch.  J.,  U.  S.  Bank  t.  Flantera'  Bank,  9  Wltoton,  907.  It 
hai  erin  been  held,  that  s  atale  bank  may  he  conaidered  a  priTata  corpofa- 
tion,  tbougb  owned  entirely  by  the  state.  Bank  of  South  Candina  v.  Gibbi^ 
8  WCarSt  Rep.  377. 

•  Bulay  V.  Mayor  of  New-Tork,  3  BOPt  Rtp.  S91. 
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ter  to  general  charity.  A  college,  founded  and  endowed 
in  the  same  manner  is  a  private  charity,  though,  from  its 
general  and  beneficent  objects,  it  may  acquire  the  charac- 
of  a  public  institution.'  If  the  uses  of  an  eleemosyna- 
ry corporation  be  for  general  charity,  yet  such  purposes 
will  not  of  themselves  constitute  it  a  public  corporation. 
Every  charity  which  is  extensive  in  its  object,  may,  in  a 
certain  sense,  be  called  a  pubUc  charity.  Nor  will  a 
mere  act  of  incorporation  change  a.charity  from  a  private 
to  be  a  public  one.  The  charter  of  the  crown,  said 
Lord  Hardwicke,>>  cannot  make  a  charity  'more  or  *276 
less  public,  but  only  more  permanent  It  is  the 
extensivencss  of  the  object  that  constitutes  it  a  public 
i^iarity.  A  charity  may  be  public,  though  administered 
by  a  private  corporation.  A  devise  to  the  poor  of  a  pa- 
rish is  a  public  charity.  The  chanty  of  almost  every 
hospital  and  college  is  pubhc,  while  the  corporations  are 
private.  To  hold  a  corporation  to  be  public,  because  the 
charity  was  public,  would  be  to  confound  the  popular 
with  the  strictly  legal  sense  of  terms,  and  to  jar  with  the 
whole  current  of  decisions  since  the  time  of  Lord  Coke,= 
In  England,  corporations  are  created,  and  exist,  by 
prescription,  by  royal  charter,  and  by  act  of  parliament. 
With  us,  they  are  created  by  authority  of  the  legislature, 
and  not  otherwise.     There  are,  however,  several  of  the 


•  Dirtmoulh  College  r.  Woodward,  4  Whtaton,  51S-  Sloiy,  J.,  Ibid, 
em,  669.  B97— 900.  Tbs  cbm  ot  Sl  Murj'i  Chaich,  ^  Strg.  4-  Howie, 
559. 

b  3  Alk.  Sep.  68. 

<  Suttoa'a  HosfHtat,  19  Co.  S3.  Lord  Hardwicke,  S  Jli.  J?<p.  87.  Lord 
Holt,  in  Pbilips  T.  B1117,  reported  at  laige  id  2  Term  Rep.  352.  The  opi- 
dJods  of  the  judged  in  DuLmoDth  College  t.  Woodward,  4  Whcaion,  518. 
All  tbe  etaential  principleii  laid  down  by  (he  courl  in  Ihe  caie  of  Dartmouth 
College  T.  Woodicard,  were  aiaerted  and  applied  n-ith  great  force  by  Mr. 
Juttleo  Story,  in  Ihe  case  o(  AUea  t.  M'Keao,  1  SuRincr,  STG,  to  Bowdoin 
College,  Id  the  state  of  Maine.  That  college  ui  a  private  corporetioD,  of 
which  theilateof  Mawachiwetta  is  rounder,  and  llie  viailaloiial  and  all  oth- 
er powers  and  rranchisea  ore  Tested  ia  a  board  at  trustees  under  ihs  chartsr, 
and  they  have  a  psnnaneDt  right  and  title  to  Iheit  offices. 

TOL.  11.  26 
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corporatioDB  now  existing  in  this  country,  civil,  religious, 
and  eleemosynary,  which  owed  their  origin  to  the  crown, 
under  the  colony  admiiiislialion.  Those  charters  grant- 
ed prior  to  the  revolntioii,  were  upheld  either  hy  express 
provision  in  the  constitutions  of  the  states,  or  by  gene- 
ral principles  of  public  and  common  law  of  universal 
reception ;  and  they  were  preserved  from  forfeiture  by 
reason  of  any  nonuser  or  misuser  of  their  powers,  during 
the  disorders  which -necessarily  attended  the  revolution. 
There  is  no  particular  form  of  words  requisite  to  create 
a  corporation.  A  grant  to  a  body  of  men  lo  hold  mer- 
cantile meetings,  has  been  held  to  confer  a  corporate  ca- 
pacity.* A  grant  of  lands  to  a  county  or  hundred,  ren- 
dering rent,  would  create  them  a  corporation  for  that  sin- 
gle intent,  without  saying,  to  them  and  their  successors.^ 
There  is  no  doubt  that  corporations,  as  well  as  other 

private  rights  and  franchises,  may  also  exist  in  this 
*277    country  *by  prescription;  which  presupposes  and 

is  evidence  of  a  grant,  when  the  acts  and  proceed- 
ings on  which  the  presumption  is  founded  could  not  have 
lawfully  proceeded  from  any  other  source."  It  requires 
ttiB  acc^iance  of  the  charter  to  create  a  corporate  body ; 
for  the  gOTcrnment  cannot  compel  persons  to  become  an 
incorporated  body  without  their  consent,  or  the  consent 


'  Tbe  cue  of  Satton'i  UogpHd,  10  Ce.  37. 38. 30.  1  Ral.  Ahr.  tit. 
Carporation,  F.    DenloD  v.  jBckwn,  3  Jahm.  Ch.  Rtp.  325. 

k  Di/a'i  Rtp.  100.  >.  pi.  TO,  cited  ai  good  Ian  b;  Lord  Kenyou,  in  3 
Term.  Rep.  672.  1  Rol  Abr.  tiL  CorporaUona,  F.  3,  4.  Angell  ^  Amet 
*n  Corpuralioju,  3d  edit.  64.  Tliere  a  no  doubt  tbat  the  gluit  or  aUtnto 
ereatiD^  a  corpDialioD,  to  give  it  operation,  may  be  accepted  by  tbe  gran* 
loe«  or  a  ninjority  •>(  tba  corporation,  for  a  grant  of  a  corporation  i«  in  the 
satare  of  a  contract,  and  reqaires  a  mutual  cancurrence  of  wills.  Atigell 
^  Amtt  on  Corporalione,  3d  edit.  67 — 73.  Their  acceptance  or  consent 
m&y  be  implied  from  cireumsUuices.  Bank  of  the  U.  S.  «.  Dandridge, 
13   Wheatatt,70. 

•  Dailneham  v.  Snatr,  3  Stui.  Rep.  376.  Slockbridge  v.  We«  Stock- 
bridge,  13  Ibid.  400.  Hsgentown  Turnpike  Co.  t.  Creeger,  5  Harr.  ^ 
John.  133.  Green  v.  Deauia,  G  Cmn.  Rep.  303.  AngeU  ^  Anee  en 
CtTponaUms,  S7— 59. 3d  edit. 
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of  at  least  the  major  part  of  them.^  The  acceptance 
may,  in  many  cases,  be  inferred  from  the  acts  of  the 
majority  of  the  corporators  ;  and  a  written  instrument, 
w  rote  of  acceptance,  is  not  indispensable.'' 

IIL  Of  the  powers  and  capacities  of  corporations. 

Wbeo  a  corporstioD  is  duly  created,  many  powers, 
rights,  and  capacities  are  annexed  to  it.  Some  of  them 
are  deemed  to  be  necessarily  and  inseparably  incident  to 
a  corporation  by  tacit  operation,  without  an  express 
pronsion ;  though  it  is  dow  very  generally  the  practice  lo 
specify,  in  the  act  or  charter  of  incorporation,  the  powers 
and  capacities  with  which  it  is  intended  to  endow  the 
corporation. 

(1.)  Of  their  ordinary  powers. 

The  ordinary  incidents  to  a  corporation  are,  1.  To 
have  perpetual  succession,  and  of  course,  the  power  of 
electing  members  in  the  room  of  tliose  removed  by  death 
or  otherwise ;  2.  To  sue  and  be  sued,  and  to  grant  and 
to  receive  by  their  corporate  name ;  3.  To  purchase  and 
bold  lands  and  chattels ;  4.  To  have  a  common 
«eal ;  '5.  To  make  by-laws  for  the  government  of  "278 
ihe  corporation ;  6.  The  power  of  a  motion,  or  re- 
moval of  members.  Some  of  these  powers  are  to  be 
taken,  in  many  instances,  with  much  modification  and 
restriction ;  and  the  essence  of  a  corporation,  according 
(0  Mr.  Kyd,  consists  only  of  a  capacity  to  have  perpetual 
succession,  under  a  special  denomination,  and  an  arti- 
ficial form,  and  to  take  and  grant  property,  contract 
obligations,  Eind  sue  and  be  sued,  by  its  corporate  name, 
wA  to  receive  and  enjoy,  in  common,  grants  of  privileges 


>  ¥tUi,  J.,  4  Btirr.  Rtp.  3300.  Lord  Kenjmi,  3  Ttrm  Rap.  340. 
Enii  f.  Hanhall,  2  Man-  Rep.  SG9.  lincalD  and  Ken.  Bank  t.  Richard- 
«Mi,l  OrttnUvf't  Rep.  79. 

t  Charin  Rivei  Biidge  *.  Warren  Bridge,  T  Pick.  Rtp.  344,  Par- 
tw,  Ck.  J.,  and  WiUe,  J.    Bank  of  D.  S.  y.  Dandiidge,  13  tT&rafmt, 
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and  immunities.'  According  to  the  doctriDe  of  LiOid 
Holt,''  neither  the  actual  possession  of  property,  nor  the 
actual  enjoyment  of  franchises,  are  of  the  essence  of  a 
corporation." 


•  1  JTyd  mCorp.  13.  G9.70,  Blwkitoiie  mti,  that  the  Am  fir*  ioci- 
drau  msntioDed  ia  the  Uxt,  an  iattparaUti  iocident  to  evary  coiporation 
■gpvgate.  The  New-York  itatule  abo  declarea,  that  there  are  powen 
«htch  TBet  ID  eTeij  oorporaliou  without  being  apecified.  1  Blacki.  Com. 
4T5.  N.  Y.  Rniied  Slatuft;  vol.  i.  p.  59S.  Bat  in  the  cue  of  Sutton't 
Hoipitat,  lO  Co.  30.  b.  31.  a,  it  waa  held,  that  to  make  ordiDancMa  or  bj- 
lawa,  was  uot  of  Ihs  esHnce  of  a  corparatjon,  and  no  doubt  a  valid  oorpo- 
ntion  may  be  created  by  lalfi  withoat  an;  other  enenCial  ntlribatea  than 
thoae  meationed  by  Kyd. 

k  The  Kin([  t.  The  Cily  ol  Ixiudoa,  SUnner't  Rep.  310.  A  fill  of  per- 
■ooal  property,  or  of  the  proceeda,  rent*  and  profit*  o[  real  eatate  in  trust 
t«  be  paid  over  to  a  ci)rp°'"t''»>>  ■■  F^-  Wrigfal  v.  Tnuteea  of  Meth. 
EpM.  Chnrch,  1  Hofiium't  Ch.  Rep.  21 T. 

*  The  general  rale  ia  that  every  corporation  hat  a  capacity  to  take  and 
f  rant  properly  and  to  coDttact  ob!i)[aliona.  But  theae  (reaeral  powen  in- 
cident at  common  law,  ace  reatricted  by  the  uatan  and  abject  of  the  iiuli- 
tntion,  and  in  pnranance  thereof  it  may  make  atl  contraota  neccaaary  and 
nasfol  in  the  coune  of  the  baainea*  it  tramact*  as  meana  to  enable  it  to 
<^ct  each  object,  nnlen  prohibited  by  law  or  il*  chatter.  To  attain  il* 
legitimate  object  it  may  deal  precisely  ai  an  individual  who  aeeks  to  ac- 
oompiiih  the  same  end.  It  may  eontracl  for  tabor  and  materiala,  and 
make  parchaaea.  and  borrow  money  for  inch  objecti,  and  give  notea,  bonda 
•nd  mortgagaa  towuda  payment.  The  deciaionB  are  namerooi  on  tbi*  anb- 
jeet.  See  1  CBmen  R.  513.  3  WtndeU  R.  96.  5  id.  590.  3  HiU  N.  Y.  R. 
365.  9  Faige  R.  470.  1  Watf  R.  385,  and  eapecially  the  caaa  of  Barry 
T,  Merchant's  Eichange  Company,  1  Sandfari'a  Ch.  R.  9S0,  where  these 
general  carpoiate  powera  are  liberally  conaidered  and  eatabliihed  in  the 
■Ue  and  learned  jadgmenl  of  the  Aaaittant  Vice-Chancellor.  It  ia  farther 
aat^liihed  that  the  capital  stock  of  the  corporation  mentionei]  in  ila  chat- 
tar  is  not  per  *e  a  limitation  of  the  amount  of  property ,  either  real  or  per- 
sonal which  it  may  own.  It  may  divide  its  proGta  among  the  itockholdera 
at  limea  when,  and  to  the  amount  the  direclora  may  deem  expedient.  In- 
Btead  of  dividing  the  profits  they  may  in  their  diicrelion  auffer  the  aurplUB 
of  profita  to  accumnlate  beyond  their  original  capital,  as  the  interact  of  the 
inititation  shall  appear  to  dictate.  There  is  no  restriction  by  law  except  by 
speoial  statntes  in  specific  cases  iu  the  amonol  of  credit  which  a  moneyed 
corporation  may  create  by  the  lue  of  corporate  capitsi  Barry  T.  Her- 
(jinst'a  Eiehange  Company,  uii  tapra. 
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(3.)  Of  quasi  corporations. 

There  are  some  persons  and  associations  who  have  a 
corporate  capacity  only  foi  particular  specified  ends,  but 
who  can  in  that  capacity  sue  and  be  sued  as  an  artificial 
person."  Thus,  in  New- York,  by  statute,  each  county, 
and  the  supervisors  of  a  county,  the  loan  officers  and 
commissioners  of  loans,  each  town,  and  the  supervisors 
of  towns,  the  overseers  of  the  poor,  and  superintendents 
of  the  poor,  the  commissioners  of  common  schools,  the 
commissioners  of  highways,  ttr/A  trustees  of  school  dis- 
tricts, are  all  invested,  for  the  purpose  of  holdinjr  and 
transmitting  public  property,  with  corporate  attributes 
sub  modo.  The  supervisors  of  the  county  can  take  and 
hold  lands  for  the  use  of  the  county ;  and  all  these  seve- 
ral bodies  of  men  are  liable  to  be  sued,  and  are  enabled 
to  sue  in  their  corporate  capacity. >■  Every  county  and 
town  is  a  body  politic  for  certain  purposes,  and  this  is  no 
doubt  the  general  provision  in  this  country,  and  especial- 
ly in  the  northern  states,  in  respect  to  towns."  So,  at 
common  law,  every  parish  or  town  was  a  corporation 
for  local  necessities,  and  the  inhabitants  of  a  county  or 
hundred  might  equally  be  incorporated  for  special 
ends.d    In  short,  the  English  law  'affords  many,    *379 


■  GUMon,  Ch.  J.,  Uie  CommonwMlth  t.  Green,  4  ffharlmi't  Rep.  531. 

>  jr.  y.  R.  h.  tdL  ii.  p.  473.  See  dm  the  M&tale  l&wi  of  Ibe  levenl 
•tate*,  in  frt  mattria.      N.  Y.  R.  S.  3d  edit.  toI.  i.  384.  385. 416. 

'  If.  Y.  R- L.  mi.  I  p.  337.  364.  Slalutt  Lauw  of  Ohio,  1S31.  Rttitid 
Siaittei  >/  MmtocJIbmU*,  1835.  RtoUid  SlataUt  a/  Indiana,  1838. 
JC.  5.  tfHoB-Jmtef,  1B17,  tit  G.  eb.  SO. 

4  Habert,  343.  S  C».  63.  Chunberiun  of  London's  oam,  1  JfiwI.  B€p. 
194.  Rofcen  t.  Divenant,  Dya'a  Rep.  100.  Lotd  KcDyon,  in  3  Term 
Rtp.  673.  Id  Mnwanhneetlj  bj  immemorial  asap,  Ihs  inhabitant!  ef 
iaWBM  ahtiffid  bf  law  with  the  peTfonnancB  oT  dotjea,  aia  haU  to  be  in  • 
diridaall;  liable  in  tbeir  property,  though  aaad  by  a  collectirB  nama  aa  « 
ooiparation.  The  aame  role  appltaa  to  pariahea  and  ■chool  diatricta.  Qaa- 
kill  *.  Dndler.  B  MiUaif,  546.  In  the  eaae  of  Beardaley  v.  Smith,  16  Conn. 
A.  3GB,  it  was  adjudged  aHer  a  tborongh  dlKtiagioii,  that  the  individoal 
pti^rty  of  the  oiliienB  of  lbs  inty  of  Bridgeport,  and  the  citii«Da  indiTtdn- 
aHy  were  liaUe  on  eieoation  for  the  dabta  of  the  c 
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and  our  American  law  m(n«  Diunerous  examples,  of 
persons  and  collective  bodies  of  men  endowed  with  a 
corporate  capacity,  in  some  particulars  declared,  and 
without  having  in  any  other  respect  the  capacities  iuci- 
dent  to  a  corporation." 

(3.)  Of  corporations  as  trustees. 

A  corporation  being  merely  a  political  institution,  it 
has  no  other  capacities  or  powers  than  those  which  are 
necessary  to  carry  into  effect  the  purposes  for  which  it 
was  established.    A  corporation  is  incapable  of  a  person- 


■howD  in  that  case  to  b«  tbe  immainoiial  unge,  nod  Dnifimnly  nipporied 
hj  judiciBl  decuioDB  Ihronghont  New-England,  thit  tbe  inbabitants  of 
towni  and  otiisr  municipal  communities,  of  corporationa  and  guan  corpo- 
rationa,  were  liable  in  their  penona  and  property  Tor  the  debta  of  the  Ioitdb 
or  dorporationa  bj  taxation  or  execution,  and  numeroni  CMM  were  refer- 
red to  by  tbo  conrt  in  confirmalion  of  the  doctrine,  aa  in  7th  and  141h 
Mati.  19  Pickering,  1  Gritnleaf,  5tli,  Gth,  and  10th  Conn.  ReperU, 
and  by  BDnloeoiu  chidb  and  practice  in  3  Ttrm,  660,  9  Run.  45.  10.  Eatt, 
390,  11  Id.  77.  See  lupra,  p.  274,  □.  to  S.  P.  But  thie  permnal  re- 
aponaibility  does  not  eiland  to  the  memberm  of  rolnntary  aaeociation  of 
ecelcaiaBtical  neiEliea,  nnleaa  ao  inlqected  by  the  proTiaiona  of  ita  charter. 
They  are  a  prirals  and  not  a  municipal  or  <;iiMi  ctnporatian,  compelled  by 
law,  tike  towni,  citiea  and  achool  dutricta  to  aaaiune  datiea  and  contract 
debt*.  Jewett  t.  Tbe  Thame*  Bank,  16  Conn.  R.  511.  In  Georgia  the 
county  courta  are  ia*eated  with  power  to  ineotporate  aaaociattoni  for  ape- 
cial  pdrpoaea,  not  exten^ng  to  banking  or  inearance  bniiQeeB,  and  tlw 
meniberiare  tobeboand  forcontracta  aa  in  caie  of partner^ipa.  UttckM*», 
Statalc  Cade  af  Georgia,  184E,  p.  37S.  Bolaee  avjira,  p.  973,  a.  aa  to  the 
rajfnlation  of  eorporationB  in  New-York.  .    - 

'  Jackaonv.  HattweU,  B  JoAiu.  A«p.330.  16  id.  49S.  Denton  t.  Jaok- 
eon,  3  Johne.  Ch.  Sep.  395.  Todd  *.  Birdaall,  1  Cowen'*  Stp.  360.  Giant 
r.  Fancber,  5  Ibid.  309.  North  Hempatead  t.  Hempatead,  9  Wndtie* 
Sep.  109.  SchoolDialiictinBnmfbrdT.  Wood,  13  tfoM.  Sap.  193.  Ovw- 
■eemofN.  W.  T.  OreraMin  of  S.  W.,  3  Serg.  ^JZoii^,  117.  AngeU  ^ 
Ames  DR  Corporafuni,  IT,  9d  ed.  See,  alao,  nprs,  p.  ST4.  Tn  the  case 
of  Pardy  V.  Tbe  Peopie.  4  HilTi  Rep.  3B4.  395.  One  of  the  aenatoia 
{Paige,  Senator,)  held,'  (hat  towna  and  coontiea  in  New- York  were  not 
eorporatlona  oTen  tub  nado,  at  tha  lime  of  the  adoption  of  the  oonatitation, 
nor  are  they  now  in  the  proper  acnw  of  tbe  term.  See  alao  to  that  point, 
Jackaon  T.  CoTy,  8  Joint.  Sep.  365.  Horabeok  r.  AVeatbrook,  9  Id.  73. 
lliey  were  made  q%an  corporationa  by  the  ReTiaed  Matatea. 
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al  act  in  its  collective  capacity.^  It  cannot  be  considered 
as  a  moral  agent,  and,  therefore,  it  cannot  commit  a 
crime,  or  become  the  subject  of  punishment,  or  take  an 
oath,  or  appear  in  person,  or  be  arrested  or  outlawed.'' 
It  was  formerly  understood  that  a  corporation  could  not 
be  seised  of  lands  to  the  use  of  another,  and  that  it  was 
incapable  of  any  use  or  trust,  and  consequently  that  it 
could  not  convey  lands  by  bargain  and  sale.^  But  the 
objection,  that  a  corpoiatioa  could  not  convey  by  bar- 
gain and  sale,  was  utterly  rejected  by  the  G.  B.,  in  the 
case  of  Sir  Tho^Ms  Holland  v.  Bonis,^  as  a  dangerous 
exception  to  the  capacity  to  convey ;  and  at  this  day  the 
only  reasonable  limitation  is,  that  a  corporation 
'cannot  be  seised  of  land  in  trust,  for  purposes  *280 
foreign  to  its  institution."  Equity  will  now  compel 
corporations  to  execute  any  lawful  trust  which  may  be 
reposed  in  them ;  and,  in  the  case  of  the  Truateea  of 
Philip^  Academy  v.  King,^  it  was  held,  that  a  corpo- 
ration was  capable  of  taking  and  holding  property  as  a 
trustee.  Many  corporations  are  made  trustees  for  charita- 
ble purposes,  and  are  compelled,  in  equity,  to  perform 
their  trusts.^    Corporations  appear  to  be  deemed  compe- 


•  1  Kyd  m  Corp.  325. 

k  1 /iut  71,  73,  lBlaeki.Com.An.  From  Ihacamnt  ofnodera  deci- 
,  swiu,  thani  oan  be  no  doubl,  howeTcr,  tbkt  ■  coiporatioD,  cqoally  wHh  an 
indifidnal,  may  gain  a  freehold  by  a  dinaiun  comniittod  by  ils  agent, 
whetbat  aatboriiad  by  deed  or  Tote.  AngeU  ^  Atnr*  on  Corporattom, 
tSS,  3d  edit. 

•  Av.lit.  Uti»,  pi.  10.  Bacon  on  Umt,  67.  Oilbert  on  Uut,  by.Bog- 
den,  6,  7. 

•  3  LtoH.  Rip.  ITS. 

•  JackTCD  T.  Hartwell,  8  Johtit.  Rep.  433. 
I  13  Mtut.  Rrp.  546. 

t  Green  v.  Rolberforth,  1  Vt:  463.  468.  470.  475.  Oilhrrt  on  Uut,  by 
Sngden,  7.  notB.  I  Kfd  an  Corp.  72.  3  JoAiu.  CA.  Bip.  3S4.  369.  City 
of  Coventry  r.  Attorney- General,  7  Bre.  P.  C.  335.  Attorney -General  t. 
City  of  London,  3  Bra.  Ch.  R.  ITI.  Dummer  t.  Corporation  of  Chippen- 
ham, 14  Vewy,  345.  Bko Apgell  ^  Aaei on  Ci>Traraliinit3dedit.p.p.  iS4~ 
130  on  the  poirer  of  a  coiporalion  lo  be  aciied  in  tnut  or  for  tlw  ow  tt  •■• 
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tent  to  peifonn  the  duties  of  trastees,  and  to  be  pn^per 
and  safe  depositories  of  trusts ;  and  among  the  ahnost 
infinite  variety  of  purposes  for  which  corporations  are 
created  at  the  present  day,  we  find  them*  authorized  to 
receive  and  take  by  deed  or  devise,  in  their  corporate  ca- 
pacity, any  property,  real  and  personal,  in  tnist,  and  to 
assume  and  execute  any  trust  so  created  and  declared. 
The  court  of  chancery  is  vested  with  the  same  jurisdic- 
tion over  these  corporate  trusts,  which  it  ordinarily  pos- 
sesses and  exercises  over  other  trust  estates.  The  direc- 
tors of  corporations  as  trustees  are  liable  personally  for 
a  fraudulent  misapplication  of  funds,  and  the  trust  mo- 
nies may  be  pursued  in  the  hands  of  any  persons  receiv- 
ing them  without  consideration,  or  with  notice  of  the  trust 
One  director  or  trustee  may  be  sued  alone  for  a  breach  of 
Crust,  wiUiout  bringing  the  others  before  the  court.  Cor- 
porations are  also  created  with  trust  powers  of  another 


ather,  when  tbe  cum  ue  wall  collected  aod  the  naaoa  of  them  Blu- 
tnltd.  Mi.TmHoB.iDbmTreatitt  sn  Convtyonetj^.Tol.  ii.  p.  247.  254— 
357.  S63,  ioaictB,  that  the  more  BpproTed  satboritf  ind  belter  opinion  ii, 
that  a  coiporatioa  cannot  atand  nittd  tti  a  nw  on  a  conveyance  to  them, 
thoagh  a  corporalioD  may  be  a  etttni  que  tut.  In  one  caae  it  baa  baeo 
admitted,  that  a  enporation  nught  give  a  ute  ;  and  therefore  a  bUBsin  and 
■ale  in  fee  by  a  eorporaUon  would  be  good.  But  if  a  coiporatioa  can  gire 
a  lue,  it  ean  upon  the  aame  principle,  eqoally  atuid  laiisd  to  a  nw ;  and 
the  nile  ongfat  to  be  eonaialsnt  and  nnifonn,  either  that  a  coiporalloB  litll 
fiTe  and  stand  lelied  to  a  uae,  or  that  they  can  do  neither.  The  New- 
Tork  atatnte  of  May  Uth,  1840,  ch.  318,  with  joat  and  piditlc  libaraliCr, 
anthoriiea  aoy  incorporated  coti^e,  or  other  literary  incorporated  inatitntioa, 
to  take  a  grant  or  caaveyanca  of  real  orpenonaJ  eitate,  to  be  held  in  tnut; 
(I.)  For  an  obaemtoy ;  (3)  To  found  and  maintaiii  ptofowonlup*  and 
aehobuAip* ;  (3.}  To  piovids  and  keep  in  repair  a  place  of  burial  for  the 
dead ;  (4.}  For  any  ipecifio  iHirpoae  within  the  authoiiiad  objaota  of  their 
charter.  Real  and  penonal  eetate  may  alio  be  eonveyed  to  any  city  or 
village  corponLion  in  truM  iioi  oducation,  for  the  diffbaion  of  knowledfa,  fot 
tbe  relief  of  diatreoi,  and  for  ornamental  grounda,  npon  anch  oonditioua  a> 
the  grantor  or  donor,  and  the  corporaliun  may  agree  to.  It  may  alao  be 
aouveyed  to  the  commiaaionen  of  common  aoboola,  and  tnuteea  of  aohool 
diitiicla,  for  the  benefit  of  common  achoola  therein. 

•  Sea  Farmerm'  fire  Inaurance  and  Loan  Company,  Lve»  of  N.   Y. 
April  ITth,  IS39,  eh.  34a 
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kmd ;  as  for  the  purpose  of  loaning  money  on  a  deposit 
of  goods  and  chattels,  by  way  of  pledge  or  se* 
curity.>  It  will  'soon  become  difficult  to  trace  the  *261 
numerous  and  complicated  modifications  which 
coTporatioos  are  made  to  assume,  and  the  much  greater 
diversity  of  objects  for  which  they  are  created.  We  are 
multiplying,  in  this  country,  to  an  unparalleled  extent,  the 
institution  of  corporations,  and  giving  them  a  flexibility 
and  variety  of  purpose  unknown  to  the  Roman  or  the 
English  law.  The  study  of  this  title  is  becoming  every 
year  more  and  more  interesting  and  important. 

(4.)  Of  thair  capacUy  to  hold  lands,  and  to  sue  and 
be  sued.  , 

1.   To  hold  lands. 

It  was  incident,  at  common  law,  to  every  corporation, 
to  have  a  capacity  to  purchase  and  alien  lands  and  chat- 
tels, unless  they  were  specially  restrained  by  their  char- 
ters, or  by  statute.''  Independent  of  positive  law,  all 
corporations  have  the  absolute  ^im  disponendt  of  land, 
and  chattels,  neither  limited  as  to  objects,  nor  circumscri- 
bed as  to  quantity.  They  may  execute  a  mortgage  to 
secure  a  debt.  This  was  so  understood  by  the  bar  and 
court,  in  the  modem  case  of  The  Mayor  and  Commim- 
alty  of  Colchester  v.  Lowten  ;«  and  this  common  law 
right  of  dispositioQ  continued  in  England  until  it  was 
taken  away,  aa  to  religious  corporations,  by  several  re- 
straining statutes,  in  the  reign  of  Elizabeth.'     We  have 


*  The  New-York  LamlMra  AnDdation,  Lam  af  H.  Y-  April  Bth,  1B34, 
ch-lBT. 

k  Co.  LUI.  44.  K.  300.  b.  1  Sid.  161,  note  at  the  end  of  the  eue.  10 
Ca.  3D.  b.  1  Kyd  m  Corp.  TG.  T8. 108.  1  IS.  Cam.  Dig.  tit.  FrsaobiM, 
11.  15,  le,  IT,  le.  PoAer,  Ch.  J.,  in  Finrt  Fuuh  in  Satton  r.  Cde,  3 
Piek.  Rip.  239. 

'  1  Vm.  ^  Bta-  236. 337.  340. 344,  ud  it  wet  to  edjodged,  in  the  caM 
of  Bairy  t.  The  MetobaDl'i  Eioh»age  Campan;,  1  Sand/ard^t  Ch,  Rtp. 
350. 

4  By  the  BtetQte  of  4  uid  5  Wm.  IT.  e.  76,  >n  ley  citU  c 
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not  re-enacled  in  Nev-York  those  disabling  acts ;  but  the 
better  opinion,  upon  the  constructioo  of  the  statute  for 
the  incorporation  of  religious  societies,*  is,  that  no  reli- 
gious corporatioQ  can  sell  in  fee  any  real  estate  without 
the  chancellor's  order.  The  powers  given  to  the  trustees 
of  religious  societies  incorpoialed  under  that  act  are  !!• 
mited  to  purchase  and  hold  real  estate,  and  then  to  de- 
mise, lease,  and  improve  the  same  for  the  use  of  the  con- 
gregation. This  limitation  of  the  corporate  power 
to  sell,  is  confined  to  religious  corporations ; 
•282  'and  all  others  can  buy  and  sell  at  pleasure,  ex- 
cept so  far  as  they  may  be  specially  restricted  by 
their  charters  or  by  statute.''  Corporatioas  have  a  fee 
simple  for  the  purpose  of  alienation,  but  they  have  only 
a  determinable  fee  for  the  purposes  of  enjoyment.  On 
the  dissolution  of  the  corporation,  the  reverter  is  to  the 
original  grantor  or  his  heirs ;  but  the  grantor. will  be  ex- 
cluded by  the  alienation  in  fee,  and  in  that  way  the  cor- 
poration may  defeat  the  possibility  of  a  reverter." 

In  England,  corporations  are  rendered  incapable  of 
purehasing  lands  without  the  king's  license  ;  and  this  re- 
striction extends  equally  to  ecclesiastical  and  lay  corpo- 
rations, and  is  founded  upon  a  succession  of  statutes  from 
magna  ckarta,  9  Hen.  III.  to  9  Geo.  II.,  which  took  away 
entirely  the  capacity  which  was  vested  in  corporations 
by  the  common  law.  These  statutes  are  known  by  the 
name  of  the  statutes  of  mortmain,  and  they  applied  only 
to  real  property ;  and  were  introduced  during  the  estab- 
lishment and  grandeur  of  the  Roman  church,  to  check 
the  ecclesiastics  from  absorbing  in  perpetuity,  in  hands 


Enflsad  an  mtrained  from  lelling  or  moitgagiag  nny  raal  tuMx,  eieept 
under  a  government  lieenae  in  the  mode  preacribed. 

'  Law  of  Nea-Yorl,  mm.  36.  cb.  60.  aec.  11.  Thb  acl  hu  not  been 
either  rtv'md  or  repealed.    See  It.  Y.  Rtviaed  StatuUi,  toL  iii.  p.  298. 

t  Coiporetione  linldiug  for  charitable  pnrpoeee,  eaye  Lord  EldOD,  1  Vtt. 
j>  Bea.  346,  cwt  alienate  at  law,  bat  tbe  aUenee  will  be  a  IruMee. 

•  Pmlen  on  Ettatf,  toL  E  p.  50. 
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that  Dflver  die,  all  the  lands  of  the  kingdom,  and  thereby 
withdrawing  them  from  public  and  feudal  chaises.' 
The  earlier  statutes  of  mortmain  were  originally  level- 
led at  the  religious  houses  ;  but  the  statute  of  16  R.  U. 
c.  5,  declared  that  civil  or  lay  corporations  were  equally 
within  the  mischief,  and  within  the  prohibition ;  and  this 
statute  made  lands  conveyed  to  any  third  person,  for  the 
use  of  a  corporation,  liable  to  forfeiture,  in  like  manner 
as  if  conveyed  directly  in  mortmain.)'    AVe  have  not  in 


■  Lord  Ch.  Bran^iam  obaerred,  that  lb«  otgect  of  the  mortmnin  aeta, 
wu  to  praTBDt  land  Itom  being  [dac«d  ixtra  emtnureittm  npon  the  Teudal 
prmciple  of  protecting  tbs  tarda  a^pKt  having  tcnsQls  who  oeTvr  died, 
bat  that  tbets  waa  no  intcntioa  of  prenDting  by  will  the  iDTedment  of 
moniea  in  impniTemeiiti  upon  land  already  in  mortmaili.  GiUett  t.  Hob- 
■on,  3  Myliu  ^  Kiene,  517. 

»  Oft.  Lilt.  3.  b.  3  Blaeft  Com.  3G8— 3T4,  and  1  Blacli'i  Com  497. 
The  mortmain  act*  apply  to  oarponttiona  BxclaiiTely ;  and  iniat  made  bjr 
feofflneat,  grant  or  detiae  (o  unincorporated  bodiea,  far  chaiitafale  dmb  and 
parpoae*,  not  dtaiud  tvperttUieui,  have  not  been  held  to  be  invalid,  under 
the  manmaiD  act  of  33  Hen.  VIII.  a.  10,  and  that  of  1  Kd.  VI.  c.  14. 
Porter'a  caM,  1  Co.  94.  a.  Montiaple  t.  Martin,  Cto.  E.  288.  Caw  5 
Ed.  TI.,  cited  by  tbe  A.  V.  Chancel]  er,  in  Wright  v.  Tnuteea  of  Melb. 
Epii.  Chnrch,  1  Haffman'o  Ck.  Rep.  348.  Adama  aad  Lambert'a  cbm, 
4  Co.  104.  b.  J.  C.  JKwrc'i  flip.  648.  The  prohibition  to  alienate  in  aert- 
DUin  was  qnatified.  The  right  to  leiie  the  landi  ai  a  Iblfeitnte  belonged 
to  the  mesne  lords  and  the  king,  and  if  they  remitted  the  forfeiture  the 
•Uenalion  wai  good.  The  inlereita  of  the  heir  wen  not  ooniidered ;  he 
va«  bound  by  tbe  aiienation.  T/fUmat't  OfimoM,  p.  9.  Attorney  General 
T.  Flood,  1  Haye-t  Intk  Exch.  Rip.  130.  The  Awrt.  V.  Ch.  in  Wngld 
T.  U.  E.  CltvTeh,  in  I  Huffman'*  Sep.  354. 

In  1843,  an  attempt  waa  made  in  the  Engliah  faome  of  eommoiia  to  re- 
peal the  atatntee  of  mortmain,  and  allow  of  the  eatabliihment  of  achoob, 
boipitali.  choTohes,  religione  aad  nHmaatie  iMtitntioaa  for  the  lelief  of  the 
pMT,  the  encowageDMDt  of  charity  and  religion,  at  the  pteaanra  and  with 
the  boanty  of  indiridiwla ;  bat  the  ntotion  met  with  no  enooaragement 
aad  waa  withdrawn.  He  atatnte  of  9  Geo.  II.  c  36,  is  now  tbe  leading 
English  statute  of  mortmains.  It  deelarea  that  no  lands  or  monies  to  bo 
1^  ont  thereon,  shall  be  given  or  charged  for  any  rioritaUc  osea  nnlea 
by  deed,  exeoated  in  the  presence  of  two  witnesses,  twelve  monthe  belbra 
the  death  of  the  donor,  and  enrolled  in  chancery  within  six  months  after 
itt  eieciition,  and  be  mads  to  take  effect  immediately  without  -power  of 
rsTOCation.    Tbe  two  nnirenaties,  and  the  scbolan  npon  the  foandatiim  of 
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this  country  le-enacted  the  statutes  of  mortmain,  or  ge- 
nerally assumed  them  to  be  in  force ;  and  the  only  legal 
check  to  the  acquisition  of  lands  by  corporations,  consists 
in  those  special  restrictions  ccmtained  in  the  acts  by 
which  they  are  incorporated,  and  which  usually  confine 
the  capacity  to  purchase  real  estate  lo  specified  and  ne- 
cessary objects ;   and   in  the  force  to  be  given  to  the 

exception  of  corporations  out  of  the  statute  <^ 
*283     'wills,'  which  declares,  that  all  persons,  other 

than  bodies  politic  and  corporate,  may  be  devisees 
of  real  estate.'* 

The  statutes  of  mortmain  are  in  force  iu  the  state  of 
Pennsylvania.  It  has  been  there  held  and  declared,  by 
the  judges  of  the  supreme  court  of  that  state,"  that  the 
English  statutes  of  mortmain  have  been  received,  and 
considered  the  law  of  that  state,  so  &r  as  they  were  ap- 
plicable to  their  political  condition ;  and  that  they  were 
so  far  applicable,  "  that  all  conveyances  by  deed  or  will, 
of  lands,  tenements,  or  hereditaments,  made  to  a  body 
corporate,  or  for  the  use  of  a  body  corporate,  were  void, 
unless  sanctioned  by  charter,  or  act  of  assembly."^    In 


tba  eollesM  at  Eton,  WinoluMn  Mid  WMlmiiutoT,  w«m  excepted  oU  <rf 
ttaeaoL 

•  39  Hm.  Vni.  c.  1.    JV.  T  Rtvited  Statutti  toI.  ii.  p.  57.  aso.  3. 

h  If  Mrpontieni  ue  llmitsd  in  tha  purchue  of  laoda  lo  luds  of  a  qM- 
cifio  ytaiij  Talus,  ny  300L,  and  tho  Talue  bo  withiii  the  lum  pnaetibod 
whBD  parehued,  and  ths  lands  Bflorwarda  riae  in  tb)ub  bjr  goitd  bnibuldr;, 
IV  Bilnneooi  cauiei,  the  title  of  the  corporation  ie  not  tbeieby  aSevlti, 
and  the  yeuly  Talae  at  the  time  of  the  poiohue  ii  all  that  the  limitatma 
nqnitea.    Tfaia  ii  the  jott  and  equitable  role.    3  Itut,  733. 

•  3  Binna/'i  Rtp.  App.  636.  Tbe  atatntea  of  mortmaio  apply  in  Penn- 
■yWtnia,  only  ■>>  far  aa  tbey  prohibit  dedioationi  of  property  to  aupenti- 
tioua  uaea,  or  granla  to  corporationt  wilbout  a  atatatory  licenae.  Melbo- 
diat  Cbarch  t.  Remington,  1  Walt$'  Btf.  316. 

«  By  tlw  Matale  in  Fennaylnuia  of  6th  of  April,  1833,  paaaad  ainoa  tbo 
dedanlion  of  the  judgea  mentionad  in  the  text,  all  pnrchiiee  of  land  by 
any  oorporatioo,  or  by  any  peraon  in  tmat  for  one,  witboat  tbe  licenae  of 
the  eomnwnwealth,  are  mad*  aubjeot  to  farTeitan,  and  the  aame  panal^ 
•xtanda  to  all  lauda  bold  by  oorporationa  eiiatinf  in  other  atalea  either  di. 
■wily  or  UuDOgli  tho  nediani  of  tmrtoea  or  fooAe*.    Pvrdan'a  Dig.  3Slt 
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the  other  states,  it  is  understood,  that  the  statutes  of 
inortmaiD  have  not  been  re-enacted,  or  practised  upon  ; 
and  the  infer^ice  from  the  statutes  creating  corporations 
and  authorizing  them  to  hold  real  estate  to  a  certain  lim- 
ited extent,  is,  that  our  statute  corporations  cannot  take 
and  hold  real  estate  for  purposes  foreign  to  their  institu- 
tion.* As  we  have  no  general  statutes  of  mortmain,  per- 
haps a  legally  constituted  corporation  in  another  state 
can  purchase  and  hold  lands  ad  libitum  in  New- York, 
provided  their  charter  gave  them  the  competent  power> 
A  corporation  may  take  a  mortgage  upon  land  by  way 


But  in  Ranyan  v.  Lena*  of  Coater,  14  Peter*,  133,it  waa  adJDdjftd,  thai 
•  corpDratioa  of  aaotber  atate  authorizad  to  pnrchaae  and  bold  laoda  ia 
Pemuiylriaia  or  alaewbfra,  ia  competeat  to  pnrchaM  and  hold  landa  in 
thatatata,  aubjectneTeitheieialabediTeiledar  liieeBlate  and  lo  afbrfeituie 
or  it  by  tho  state  of  PennarlTaaia,  whMiBTer  Ihat  atata  Ibinks  prapar  to 
ioatitntB  procoaa  for  Ihat  poipoac.  The  corpotatioa  holda  a  defeasible  ca- 
tate  if  lield  without  a  lieeoae  proanred  from  FsuDarlTania. 

•  Parker,  Ch.  J.,  in  Pint  FariA  ia  Satton  v.  Colo,  3  Pick.  Rep,  S3S. 
The  proTincinI  ttatnle  of  Maaaachasetta,  of  3tj  Geo.  II.  waa  caiininoliiy 
called  a  atatute  of  mortmain.  It  waM  TirlDally  repealed  hy  the  itatale  of 
1785,  which  waa  a  Bahatitute  for  it ;  and  it  baa  been  held,  that  a  bequeat 
in  Irast  for  piona  and  charitabte  oaea  waa  not  void.  Baitlet  v.  King,  13 
Mam.  Rep.  53T.  The  Reeited  Slatvtet  of  Ma*»ac\tuttu,  of  1835,  con- 
tinne  the  aatna  pioriaioD,  and  deacons  and  church- wardena  of  Protsitant 
chnrcbea  are  made  bodiea  politio,  coropeteol  to  take  donatioaa  far  (heir 
ehnrchea,  and  for  the  poor  thereof.  Remted  Slatuttt,  part  1.  lit.  19.  aao. 
41.  The  Britiah  murtmaia  acta  were  never  recogniied  aa  the  taw  of 
Tii^oia  or  Kentucky.  RobeMnD,  Ch.  J.,  4  Dana,  356.  Lathrop  t.  Com- 
mercial Bank  of  Scioto,  S  Dana,  114.  In  LoniiianB  aubatitnliona  and 
JUei  eotnmUia  are  abolided,  Cisil  Code,  art.  1507.  Tbe  objeel  waa  to 
ptevant  pioparl^  from  being  jdaced  out  of  commerce,  but  it  doci  not  apply 
(o  naked  troMa  lo  be  eiecnted  immediately. 

k  Thia  la  declared  to  be  the  law  in  Kentncky,  Lathrop  t.  Commercial 
Bank  of  Scioto,  S  Dana,  114.  The  deciaion  in  that  caae  goaa  to  eatabliah 
the  doctrine  that  a  corporation  of  anothet  itale  or  nation,  can  contract  and 
ane  on  eontracta  made  by  ita  agent  in  Kentneky,  provided  Ibey  ba  aueb  aa 
ita  charter  anthoriiea,  and  couajatent  with  the  local  law  and  policy  of  the 
atate,  and  a  corporation  of  another  ftate  can  take  and  hold  landa  by  pur- 
•haae,  mortjaip  or  deviBS,  when  couiiatent  with  ila  churtar,  and  not  de- 
nied by  poailive  law.  Ttiii  liberal  and  enlightened  decinon  waa  ftilly  con- 
Mered  and  ablyanatained. 
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of  security  for  loaus  made  in  the  course  and  according 
to  the  usage  of  its  lawful  operations ;  or  in  satisfaction 
of  debts  preriously  contracted  in  the  course  of  its  dealing. 
Such  acts  are  generally  provided  for  in  the  charters  of  in- 
corporation ;  and  without  such  a  special  authority,  it 
would  seem  to  be  implied  in  the  reason  and  spirit  of  the 
grant,  if  the  debt  was  bona  fide  created  In  the  regular 
course  of  business.^ 

2.   To  sue  and  be  sued. 

Corporations  have  a  capacity  to  sue  and  be  sued  by 
their  corporate  name.i>  Private  monied  corpora- 
*284  tions  are  not  'only  liable  to  be  sued  like  private 
individuals  in  assumpsit,  for  breaches  of  contract, 
but  they  may  be  sued  by  a  special  action  on  the  case  for 
neglect  and  malfeasance  and  breaches  of  duty,  and  in 
actions  of  trespass  and  trover  for  damages  resulting  from 
trespasses  and  torts  committed  by  their  agents  under  their 
authority,  and  the  authority  of  such  agent  need  not  be 
under  seal.<>     From  their  inability  to  be  arrested,  corpor- 


•  Silvsr  Lake  Bank  t.  North,  4  Jain*.  Ch.  Rep.  370.  Btiid  -r.  Bmok  of 
Wa^ingtoD,  11  Strg,  ^  Ratale,  411. 

k  Bat  indiTidual  msmbsn  of  a  eorporatioa  euDOt  by  >  bill  in  tqaity  me 
for  cMirponte  cluim*  witboat  the  conwnt  of  the  corpontion,  and  it  the  eor- 
pontioa  no^ect  thair  rights  nnd  datiei,  and  individaal  cciporatora  viib  fat 
r«dreM  th«7  nmat  at  leait  make  the  corporation  a  part;  defendant.  Her- 
yvy  T.  Teaiie,  34  Maine  Rep,  1 , 

'  YBrfaoToagli  t.  The  Bauk  of  England,  16  Eatt't  Rip.  G.  Smith  t. 
B.  &  8.  Oaa  Light  Co.,  1  Adalph.  f  EttU,  596.  Maoad  r.  UoniDaDth 
Canal  Co.,  1  Corr  ^  Mvrthman,  330,  Phil.  ed.  Townaend  t.  SiMqnehan- 
nah  Tompike,  6  Jehm.  Rep,  90.  Gray  f.  Portland  Bank,  6  Ma—.  Rep. 
364.  Chsetnnt  Hill  Tnmpike  t.  Halter,  4  Serg.  ^  Rmlt,  6.  Fowle  t. 
CommoQ  Council  of  Aleiandria,  3  Ptler^  U.  S.  Rep.  396.  RabMaa  t. 
Otieuu  Navigation  Co.,  5  MiUeft  Louie.  Rep.  461.  Shaw,  Ch.  J.,  19 
Pink.  Rep.  516.  Rector  of  the  Aaeenaion  t.  Bnokhart,  3  HUl,  193.  An- 
fell  ^  Anue  ok  CtrptratiM*,  p.  385-^pl.  3d.  wlil.  Mayor  of  N«fr-YaA 
T.  Bailey,  3  Z)r!iua,  433.  In  Ohio  it  hoa  been  adjudged,  tbatfoorpontlOD* 
ate  liable  like  individaalf ,  for  Lnjariec  done,  ii  by  ontting  ditchea  and  watet 
eooraea,  in  anch  a  manner,  ai  to  oanae  the  water  to  overflow  andinjore  the 
plaintiCa  land,  although  the  act  don«  wai  not  beyond  their  lawMpowMi. 
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attoiis  aie  to  be  sued  by  original  writ  or  summons ;  and, 
at  common  law,  they  might  be  compelled  to  appear  by 
distress  or  seizure  of  their  property.*    A  foreign  corpo- 


Rhodra  V.  Clneland,  10  Ohio  Sep.  159.  ladividDili  are  liable,  if  in  the 
commiMion  of  a  lawful  net,  duna^e  therebj  accrues  to  ajiothsr,  provided 
In  could  hare  aroided  it  with  due  care.  Lambert  v.  Bemey,  T.  Raym. 
4SI.  A  rait-road  campaDy  ii  oot  raaponaibio  for  ■  building  set  on  &rs 
and  deitniyed  by  a  ^uk  frota  the  rail  ro&d  engine,  prBtiiUd  there  waa  no 
■t^Sl'S^nce  on  the  part  of  the  compan;,  and  there  was  the  exerciiaaf  due 
care  and  akill.  The  dunage  wai  the  nuBTOtdaUe  and  carnal  molt  of  Ihe 
perrarmaoce  of  a  lawful  act.  Barronghs  t.  Hotuatonic  R.  B.  Co.,  15 
Cinni.  Rep.  134.     8.  F.  Infra,  vol.  3.  436. 

>  The  procua,  ploadingi,  and  other  procsedingi  at  law  and  sqnity,  in  niita 
by  add  Bgainat  oorponitioni,  aod  the  oompetenoy  of  corporatora  as  witueaa- 
es  in  inits  in  which  tbs  CDrparaliou  ie  a  party,  are  fully  discoued,  and  with  a 
relareuce,  in  the  moat  unple  manoer,  to  Eagluh  aud  American  authorities, 
in  AngeU  §■  Amet'  Tnatiti  on  Cfrporalieja,  ch.  IS.  See  Infra,  p.  S30. 
Upon  judgmeDt  and  eiecatton  against  a  corporation  for  a  debt,  iti  property, 
real  and  peraoDal,  may  be  attached  or  aeiied  and  sold,  ai  in  the  case  of 
indiridaal  defendants.  It  is  the  ordinary  practice.  Buchanan,  Cb.  J.,  in 
State  of  Maiylaad  y.  Bank  of  Maiytand,  6  OiU  f  JnAnson,  319.  Slee  *. 
Bloom,  5  Johnim't  Chancery  366.  S.  C.  19  JohiMm'i  R.  456.  Kotee  t. 
Partridge,  3  Mttcalf,  44.  Perry  t.  Adams,  id.  51.  The  Queen  ■>.  The 
Victoria  Park  Cnnpany,  1  Aiolpk.  j-  EUit,  N.  S.  268.  It  a  rail- 
road company  contracts  debts  which  it  b  unable  to  pay,  the  better 
opinion '  would  seem  to  be,  that  the  wood  and  iron  on  the  railway  may  be 
taken  on  ezocntion  and  sold,  and  the  pnnhaser  aoqoitca  thereby  a  right 
of  propraty  in  the  oriidet,  and  may  take  poeaeasion  of  them  and  oairy 
tbom  away,  tboogh  the  company  be  thereby  rendered  DnaUe  to  execute  it* 
corporate  porpose,  and  may  in  consequence  forfeit  its  cbaiter.  See  this 
question  Tcry  ably  discoased  in  the  Amtriean  Lmn  Magaxinr,  No.  H.  tat 
JanuBiy,  1645.  This  very  point  ha«  since  been  decided  in  The  State  of 
North  Carolina  v.  Rives,  5  IredtlVi  N.  C.  Rip.  397.  It  was  held  that 
the  R.  R.  company's  intereit  In  land  might  be  sold  with  Ihe  fLxlnrea  and 
inaterials,  and  the  purchaser  take*  and  holdi  them  until  the  charter  ei- 
pim,  and  then  the  land  reverts  to  the  original  proprietor.  Tie  corporate 
franchise  cannot  be  mid,  nor  does  the  sale  dissotve  the  eorpoiation.  See, 
also,  the  right  to  sell  the  fiitares,  in  Ranney  v.  Orleans  N.  Compony,  6 
Rabijfm't  Louit.  Rep.  361.  Bat  on  the  other  band,  in  Winchester  and 
L-  Turnpike  BoadCompany  v.V|giant,  5  fi.  JKnnw,  1 .  it  was  adjudged  that 
a  luropike  road  was  not  the  subject  of  sale  even  and«r  a  decree  in  chance- 
ry, to  pay  debts.  The  ttoek  belonged  to  individuals,  and  not  to  Uie  com- 
pany.. The  Riers  rvad  belonged  to  the  company  as  a  right  of  way  only  fbt 
putioiilar  nses,  and  when  it  ceases  to  t>e  thus  used,  the  land  reverts  to  tba 
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ration,   in  the  character  of  its  members  as  aliens,  (on- 
less  they  be  alien  enemies,)  may  sue  in  the  federal 


graoton.  Ths  parcboMr  at  Bucb  a  aale  waald  nst  acqntre  anj  valnabls 
tight,  fur  corporals  powen  would  aot  follow  Ui«  pnrchaBc.  A  nUe  ol  the 
road  would  not  carry  a  light  to  the  tolls,  for  that  woald  be  the  lale  of  a 
choae  in  action,  which  cuiDot  be  thai  eSecled.  The  only  proper  lemedj 
Tot  the  eredHoi  nnder  tbia  dedBon,  if  not  under  that  in  theptecading  caae, 
ia  by  decree  applying  by  •  receiver  the  net  loUa  to  the  payment  or  the 
creditor.  In  FennaylTlnia,  corporation  francbiaaa  caanot  In  aold  on  eie- 
cnticu,  but  nnder  their  Boqaeatiatioa  act  of  IGth  of  June,  1836,  though 
turnpike  roadi,  rail-roada,  and  canals,  may  be  the  aubject  of  leqaeatntion 
for  debt,  yet  where  the  public  have  an  interest  in  them,  the  court  may  or< 
der  that  Iho  reveunea  be  ai^ed  in  the  Gist  place,  lo  keep  the  worki  in  re- 
pair. The  Saaqaebannah  Cacal  Company  *.  Borham,  Watt*  ^  Serg., 
vol.  9.  37.  At  cDDimon  law  tbe  fint  proceae  or  ■ummoni  against  a  corpo- 
latioa  waa  to  be  served  on  the  mayor,  president,  or  other  bead  offi«er> 
The  statute  lav  of  New- York,  (JV.  V.  Rmittd  StatuUi,  vol.  ii.  p.  457,} 
has  simplified  tbe  common  law  proceedings,  by  directing  that  the  writ,  W 
fint  process,  ogainal  a  body  corporate,  be  served  on  tbe  pieaidBnt,  preaiding 
officer,  cashisr,  secretary  or  treasurer  ;  and  if  the  process  be  retumed 
served,  that  tbe  plaintiff,  instead  of  being  driven  to  compnlsory  and  vexa- 
tions Btsps  to  compel  on  appearance  by  dittringoM,  may  enter  an  ^^ar- 
onee  for  the  defendanta  of  course,  and  proceed,  as  in  cases  of  petsooal  as- 
tions  against  natural  persons.  The  Revised  Codes  of  Virginia,  (1  R,  C. 
1619,)  and  of  North  Carolina,  (1  it.  S.  1337,)  have  a  aimilar  pro*Mian  for 
tbe  servies  of  process  on  corporations,  1  Sobimon'i  Pt.  134.  In  Connect- 
ieul,  corporations  are  liable  to  the  process  of  foreign  attachment,  and  tbe 
officers  can  be  made  parties,  and  held  to  answer  on  oalh.  Knox  v.  Proteo- 
tion  Ina.  Co.,  9  Conii.  Rtp.  430.  See  Bromley  v.  Weatebeater  M.  C,  1 
Jakat.  Ch.  Rep.  3(i6.  S.  F.  So  in  the  provmce  of  New-Brunswick,  by 
statute  of  6  Wm.  IV.  c.  33,  a  wr^t  of  summons  is  substituted  Gir  Ibc  origi- 
nal writ,  and  a  eorporation  may  be  proceeded  against  in  a  summary  way. 
Ktrr't  JV.  B.  Rtp.  ST6.  Corporaliona  show  by  proof  on  the  trial  that  they 
are  a  corporatian.  Cannichael  v.  Trustees  of  School  Fond,  3  Hoaard't 
Stp.  84.  WiUioDM  V.  Bank  of  M.,  7  WtitdM,  539.  But  corporetiom  are 
not  liabte  to  be  sued  ont  of  the  stale,  except  upon  foreign  allachment  in 
ram  under  local  ataluloB.  Clarke  v.  N.  J.  Steam  N.  Co.,  I  Story's  Stp. 
S31.  Bushel  V.  Commonwealth  Ins.  Co.,  15  Serg.  ^  RaaU,  176.  A 
public  municipal  corporation  cannot  be  sued  ont  of  tbe  coanly  in  which  it 
is  situated.  Lehigh  County  v,  Kleckner,  5  WatU  ^  Strg.  181.  Nor  can 
a  foreign  corporation  be  anad  in  New-York  under  their  attachment  act, 
which  onlj  contemplated  the  caae  of  a  liability  to  arrest.  McQuin  v.  M. 
H.  Co ,  16  Johnmn,  6.    But  its  property  may  be  attached  by  a  process 
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couits.^    They  loay  sae  upon  a  mortgage  taken  ui>on 
lauds  as  security  for  a  debt.''    The  same  rule,  al- 
lowing cwpoiations  of  one  state  *to  contract  and    *S86 
sue  in  their  corporate  name  in  another,  has  been 
declaied  in  several  of  the  other  states,  and  may  be  now 
considered  as  the  general  law  of  the  land.' 


in  rem.  Claik  v.  tttw-Jtintj  Co.,  1  Siory  C.  C.  R.  531.  A  fon^  oor- 
pontion  oanoM  b«  ined  u  tmitee  for  eflbota  in  their  handt,  audar  liia  aX- 
Uchmeat  act  in  MiBBBchtMetU.  UnioD  T.  Boad  t,  N.  E.  H.  Idc  Co.,  9 
Mom.  Ref.3,1.  Peckbam  T.  N.  Pariib  in  H.,  16  Pieli.  986.  But  tbej 
raaj  in  rem  under  the  attiehmeDt  act  of  PennsylTanU.  Btuhel  t.  Com' 
moDireallh  In*.  Co.,  15  Strg.  ^  Ravlt,  176.  AngtU  j-  Amti  an  Carff- 
Tolumt,  334—342,  Sd  cd.,  and  in  New-Huapehire  and  other  itales  under 
Iheii  foreign  attHcbment  law,  or  whenever  effsctive  seiTice  can  be  mad* 
upon  it  or  ita  propeity.  Libbey  t.  Hogdon,  9  N.  H.  Rep.  394.  MartiMT. 
Bank  at  Alabama,  14^  Lmi:  R.  415.  V.  ti.  Baak  t.  Metobant'i  Bank,  1 
ReL  Vir.  R.  573. 

>  Society  for  PropagallDK  the  Goapel  t.  Wheeler,  S  €UU.  Rep.  IK. 
Doteh  W.  India  Co.  v.  HennqDoa,  9  L.  Raym.  1535 

t  Silver  I^e  Bank  t.  Nonh,  4  Johns.  Ck.  Rip.  370.  It  i<  now  aetUod 
t^  Itatnle,  (tf.  T.  Retired  Statuin,  vol.  ii.  p.  457;)  that  a  fbralgn  ooipo- 
ntioB  may,  upon  givutg  eecltrity  for  the  payment  of  the  coMi  of  luit,  pra- 
■ecnle  in  the  conrte  at  tha  atate,  in  the  same  manner,  and  uitder  lh«  sama 
eheefca,  *a  domo^a  corpontlam.  A  Hale  ia  a  corporation,  and  maj"  bd*' 
in  auolher  Mate.  DelaGeld  v.  The  Stat*  of  Ulinoia,  2  BilPa  N.  Y.  Rtp. 
159.    Angeti  <f  Amei  on  Corponilion*,  3d  edit.  376. 

•  Williaiumn  V.  Bmoot,  7  MaTtia*'  Limit.  Rep.  31.  N.  Y.  Firs  In& 
Cn.  V.  Ely,  5  Cann.  Rep.  560.  Porlamoath  Uveiy  Company  v.  Watlon, 
ID  Mati.  Rep.  91.  Tajtor  r.  Bank  of  Alexandria,  5  Leigh,  471.  Baek 
of  EdwardniltoT.Simpeon,  I  Mitaoiiri Rep.  I84.  Lstliropv.  Commercial 
Bank  of  i^cioto,  6  Dana,  114.  Sleftrart  v.  V  8.  lui  Co.,  9  Watti'  Rep. 
196.  BankofWaahienawv.Montgomery,S8(!anliBaR'aRF}i.433.  Bank 
of  An)[Wt»  *•  Btrie,  13  Pefer**  Rep.  519—591.  GuB|^Jron  Co.  t.  Daw- 
aon,  4  UadC  Indiana  Rep.  202.  Bank  of  Marietta  t.  Pindall,  9  Ran- 
ialfSt't  Rip.  465 ;  but  in  tfaia  laM  case,  it  was  held,  that  the  bank  of  ano- 
ther (tata  conU  not  eofeice  a  primiiTy  contract  madr  in  Virginia.  A  fo- 
reign ooiporatioD  ia  permitled  tu  aue  in  the  fkigliEh  ooani.  Heuriqaea  r. 
D«ch  W.  India  Co.,  3  Lord  Rayu.  1532.  H.  C.  I  Str.  61S.  2  Ibid.  807. 
National  Bank  of  St.  Cbnrlei  v.  De  BnmaleB,  I  C.  f  Paym,  569.  Jn- 
gdl  ^  Anut  on  Carforationt,  314,  315,  Sd  ad.  So,  a  sovereigu  may  aae 
in  England,  in  equllyaa  well  rant  law  Hulleltr.KiDfr«t  Spain, 1  Doa't 
Rtf.  169.  6.  C.  3  Stnan*,  338.  Biown  t,  Minis,  1  Jlt'Cnrd'a  5.  C,  Rep. 
60.    In  thin  case  n  ahade  of  doubt  wa*  tlirown  over  the  qatstion,  but  there 
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(5.)  Of  their  right  to  hold  to  charitable  uses. 
■  It  has  been  a  question  of  grave  import,  and  difficult 
solulioo,  whether  a  corporation  instituted  as  a  charity, 


,  wu  no  deeirian.  In  th«  caae  abors  mentioned  from  9  RanMpk,  the  eouit 
bold  that,  ■>  it  wa*  the  poiioy  of  Virginia,  (o  restrain  all  baskiag  opera- 
lioos  bj  corparationB  not  ralubliahi^d  by  their  owa  Uwi,  a  bank  in  Ohio 
eonld  Dot  be  permitted  to  ealablieh  an  njtency  in  Virpnia  for  dieeonnting 
DoleiiOr  canyini;  on  other  banlLing  operation*,  nor  couid  an  action  be  aat- 
tained  in  Virginia  by  the  bank  on  a  note  thua  acqmred.  This  limilalion  to 
ttie  general  rule  that  a  forei^  corporation  may  lue,  is  the  aams  in  eOect  aj 
Uiat  pregcribed  by  the  New  York  ilatute,  and  which  will  not  allow  the 
eorporatlDD  of  any  other  state  or  conntrj,  to  do  any  ad,  or  mainlaia  a  anit 
on  any  contract  arising  Ihsrein,  which  ia  not  allowed  to  be  done  by  any  do- 
meetic  corporation.  It  was  in  this  view,  (hat  the  court,  in  tlie  oase  in 
Randolph  hsld,  that  the  Oliio  bank  could  not  make  a  primary  conlriet 
in  Virginia,  in  relation  to  banking  business,  as  by  diaeonnling  notes,  though 
ir  the  Bime  be  dons  in  Ohio,  the  bsnk  could  sustain  a  salt  thereon  in  Vir- 
ginia. The  court  in  Virginia  raised,  bat  did  not  dseide  ihe  qneatlon,  whe- 
ther tliB  bank  ia  Ohio  might  not  make  a  tecandary  contract  in  Virginia. 
for  earryiug  Into  effect  Iho  contrnct  originally  made  in  Ohio,  A  point 
bearing  on  this  was  decided  in  Ifao  English  case  of  Henriqtie;  where  a 
■uit  by  a  Dnleh  corporation,  on  a  Tecognliance  of  ball  taken  in  Kogland, 
woa  Boatained  ;  and  in  the  case  of  the  Silstr  Laie  Bank  r,  Nartk,  where 
■  iDOrlgoge  takan  in  New- York  on  lands  in  that  slate,  to  aeenTe  a  bank 
loan  mode  in  PennayWania,  wai  enforced. 

It  may  now  be  considered  as  a  Mttleil  principle  of  law  that  a  corpora- 
tion in  one  stale  or  eonntry  may  not  only  sue,  bnt  may  make  valid  con- 
traclB  in  another,  provided  their  charter  warrants  such  contracls,  and  Iheto 
is  no  poiilivt  disability  by  statote  for  a  corporation  to  make  each  contracls 
In  the  Btalo  where  they  are  made.  As  a  general  rule,  personal  rights  and 
contracts  have  no  locality,  and  (he  laws  of  comity  apply  Iniheii  fallest  ei- 
tent,  between  the  seToral  stales  of  Ihe  Union.  This  whole  doctrine  was 
deCnltiTely  ealablished  in  the  snpreme  court  of  the  United  States,  in  tb* 
case  of  the  Bank  of  Anguita  t.  Earie,  i3  Peteri,  519,  where  it  waa  held, 
in  a  clear  and  able  opinion,  deli* ered  by  the  Cb.  J.,  that  the  purchnie  by  a 
competent  ngent,  in  Alabama,  of  a  bill  of  exchange,  by  an  incorporated 
bank  aS  another  state,  was  n  valid  contract.  A  foreign  corporation 
may  contract  according  to  the  laws  in  another  elate  and  according 
lo  the  rate  of  Interpat  In  such  other  stale  thongh  that  rale  be  higher  than 
in  its  own  state  when  neither  (he  charter  or  lbs  lawa  of  sneh  olber  slate 
prohibit  it.     Frailerv.  Wlllcox,  4  Rob.  LouL  R.  SIT. 

In  several  of  Ibe  stales,  bankiug  corporaljons  inrorporaled  oat  of  the 
state,  are  prohibited  by  ftatuto  from  exercising  bankiog  powan  wHbin  IL 
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could  be  pennitred  to  become  lhecea(«»giic(f«ji  of  land* 
devised  for  charitable  usea.  CoiporatioDs  are  excepted 
out  of  the  statute  of  wills  in  England,  and  in  New- York, 
and  most  of  the  other  states ;  and  it  has  been  decided 
that  they  cannot  be  directly  devisees  at  law."  But,  in 
England,  by  the  statute  of  43  Eliz.  ch.  4,  commonly  ■ 
called  the  statute  of  charitable  uses,  lands  may  be  de- 
vised to  a  corporation  for  a  charitable  use,  and  the  court 
of  chancery  will  support  and  enforce  the  charitable  do- 
nation. The  various  charitable  purposes  which  wilt  be 
sustained  are  enumerated  in  the  statute ;  and  the  admin- 
istration of  justice,  in  this  or  in  any  other  country,  would 
be  extremely  defective,  if  there  was  no  power  to  uphold 
such  disposiUons.  The  statute  of  Elizabeth  has  not 
been  re-enacted  in  New- York,  New-Jersey,  Pennsylvania, 
or  Maryland,  and  probably  not  in  any  of  the  United 
States,  though  it  may  not  have  been  abrogated  in  some 
ofthem;l>  and  the  inquiry  then  is,  whether  a  court  of 


■  Jaokfoo  V.  HvniaonA,  2  Cainei'  Catti  in  Error.  337. 

t  The  itetate  of  Elii.  U  in  force  ia  N.  Cuollak,  (1  Havi*,  96,)  and  ia 
Kantiick;,tbeitattite(ifahBhtBb1e>uM,  or43Glii„i«held  tabeinrorca, 
■Dd  wai  never  repealed,  aad  cooMqueDtlj,  thonsb  Ibere  b*  n'  def«ct  ar 
want  el  etitui  g ue  km  to  take  tbe  om,  or  ir  (ha  naa  be  too  indaSnite  and 
nncertain  ta  be  enbrced  independent  of  the  alatnte,  yet  tbe  eomi  of  chut- 
etij  will  ebTiate  tbe  diffienltf ,  and  giva  it  tlBaal  aa  near  the  general  la- 
leal  u  mej  be,  nnder  the  ey  pret  doctrine.  Gsa  it  Bonta  t.  Wilbile,  9 
DeiM'tXra.  Rtp.ilO.  In  that  caae,  it  wa*  held  that  tbe  ot^eots  and  pat* 
poaea  of  tbe  artidei  of  aMoeiation  of  the  people  called  Stfim  ware  cha- 
ritaUe  and  pioaa,  and  ralid  in  law ;  that  the  atatute  of  43  t^ii.  wBpr» 
tenia  a  rerocatiou  of  the  prin'  atatntee  of  uiottmaiD — and  thoagh  a  coipo- 
ralioDi  acoocding  to  the  principlee  of  the  comman  law,  could  not  be  aeiied 
to  a  nae,  yet  aince  tbe  atalule  of  Elizabeth,  tbe  courta  bave  maintained  de- 
TiMi  to  oorporaliona  in  tniat  for  cbarilaUe  naei ;  that  where  a  trad  was 
for  a  ehantaUe  nia,  ita  being  a  perpetoity  wai  no  objection  to  it ;  that  a* 
there  was  no  raalraini  in  Kentocky,  aimilar  to  the  mortmain  act  of  9 
George  IL,  religiona  eocietiea  might  aoqaire  and  hold  propetty  for  religioiw 
pnrpoaea  ia  oUier  modea  than  that  pointed  out  in  the  act  of  IBM,  Tbe 
euMption  ia  the  Engliab  atalnte  of  wills,  prohibiting  deTiaea  to  oarporata 
bodiea,  b  omitted  in  the  Kentneky  atatnle  of  wills.  4  Dam*,  356.  Ia 
Manacbnaetta  tbe  slatnta  of  43  Elix.  e.  4,  ia  in  to«e  ao  br  H 
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•quity  has  power  to  execute  and  enforce  such  trusts  as 
charities,  independent  of  any  statute,  and  vfaen  no  statnte 
declares  them  unlawful,  llie  statute  of  villi 
*386  metely  'excepts  corporatioos  from  the  description 
of  competent  devisees ;  and  there  is  nothing  in  the 
act  declaring  it  unlawful  for  a  corporatioR  to  take  for  a 
charitable  use.  They  are  lefl  in  the  same  state  as  if  the 
statute  of  wills  had  not  been  passed ;  and  the  question 
is,  whether  a  court  of  equity  may  sustain  and  enforce  a 
devise  to  or  for  the  use  of  a  corporation,  provided  the 
object  be  a  charity  in  itself  lawful  and  commendable," 

The  case  of  The  Baptist  Aaaooiation  v.  Hart,*'  was 
one  in  which  a  bequest  of  personal  property  to  the  plain- 
ti&  as  trustees  failed  for  want  of  an  incorporation  *,  but 
the  reasoning  in  the  case  has  thrown  embarrassment 
over  this  question.  It  was  there  said,  that  the  statute  of 
Elizabeth,  did  give  validity  to  some  devises  to  charita- 
ble uses,  which  were  not  valid  without  the  aid  of  the 
statute ;  and  the  opinion  of  the  chief  justice  seemed  rather 
to  be,  (for  there  was  no  authoritative  decision  of  the  court 
on  the  point,)  that  the  original  interference  of  chancery 
on  the  subject  of  charities,  where  the  cestui  que  trust 
had  not  a  vested  equitable  interest,  was  founded  on  the 
statute  of  Elizabeth ;  and  that  independent  of  the  statute, 
a  court  of  equity  would  not  sustain  a  charitable  bequest, 
where  no  legal  interest  was  vested.  The  accuracy  of 
this  conclusion  remains  yet  to  be  established  by  judicial 
sanction i  ■.  ^'t  is  a  recent  and  direct  authority 
against  i*''i'  '  >f  The  Orfkan  Asjflum  Societgv. 


what  us  gifta  to  obuitabl*  uaea.  SnndemiD  t.  Whit*,  1 6  Pitktriag,  338- 
It  ia  adopted  in  principU  and  mbilaiice  in  Mavachnaetla.  Goinf  t. 
Emery,  16  Pick.  lOT.  Borbuik  v.  Whitoe;,  S4  FUk.  153.  And  in  Con- 
seotioat  the  itatnta  of  Eliubetb  ww  Tirtaally  rB-enaoted  u  earij  aa  1703. 

>  Id  the  eaaa  of  Ibe  TroatMa  ef  Fbillipa  Acadomj  *.  King,  IS  Ifaat. 
Btp.  546,  R  was  adjodgad.  that  aa  aggngato  ooiparation  wm  eatable 
ll«ni  ita  DBtara,  iuiIkb  ipMdalljr  diaqnaliGod,  of  taking  and  Mdiag  prapeitT 
watraatM. 

*  1  WlnaU*,  I. 
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M'Cartee*  in  which  it  was  decided,  in  New-York,  by 
Chancellor  Jones,  aiter  a  very  elaborate  discussion  and 
consideration,  that  a  devise  of  lands  to  executcva,  in  trust 
for  a  charitable  corporation,  for  charitable  purposes,  waa 
a  legal  and  vaUd  trust,  to  be  enforced  in  equity.  Lord 
Northington,  in  the  case  of  The  Attorney  General  v. 
Tdnered,^  affirmed,  that  devises  to  corporations,  though 
void  under  the  statute  of  will,  were  always  considered  as 
good  in  equity  if  given  to  charitable  uses ;  and 
that  the  nniform  rule  of  the  court  of  chancery  'be-  *387 
fore,  as  well  as  at  and  aAer  the  statute  of  Eliza- 
beth, was,  that  where  the  nses  were  charitable,  and  the 
grantor  competent  to  convey,  the  court  would  aid  even  a 
defective  conveyance  to  uses.  This  same  principle  has 
been  advanced  in  other  cases,  and  by  very  high  authori- 
ty.B     The  weight  of  English  opinion  and  ai^:umeQt 


>  See  p.  388  DOte. 

t  1  Bdtn't  Rip.  10.    1  Wm.  Blacki.  Rep.  91. 

•  Sir  Joeeph  Jekyll,  Id  Ejre  t.  Caanten  of  Shoftebnry,  S  P.  Wma.  1 19. 
See  sleo,  9  Vtm.  Rep.  343.  Lotd  Ch.  J.  Wllmot  Id  Altoraey  Genenl  t. 
Ladj  DoTDiDg.  Wibmift  Opinieiu,  p.  34. 33.  1  Bre.  Btp.  15.  T  Vttty, 
G9.  Lord  EldoD  la  Altonief  GenecBl  t.  Tbe  8kinoen  Compnnj,  3  Aim. 
K.  407.  Sir  John  Le&eh  in  Attorney  GsDeral  t.  The  muter  of  Brentwood 
Sobool,  1  JVylm  j-  Kttn,  3T6.  In  the  case  of  the  Attorney  Geaerel  t. 
Mnyor  of  Dahlia,  1  Btigk't  Rap.'^4^,  Lord  Bedeedele  declared,  that  the 
■Utata  of  E3iiabetb  creeled  no  new  lew  on  the  inlgeol  of  ohaiilsble  niea, 
bat  only  aaew  maehioBry  and  ancillary  jnriadJclioD.  It  ie  ilaled  in  Duka 
aa  Vtt,  p.  163,  that  Symona  aold  landa,  by  bargain  and  aale,  to  Fleming, 
npDn  coafidence  to  perform  b  charitable  ose,  which  be  declared  by  will. 
Hie  bergnin  waa  Devei  enrolled>  and  jet  the  lord  cheoccUot  dooreed  a  ««le 
of  the  landa  by  the  hnr,  lo  be  applied  according  to  the  limitation  of  the  nae. 
Tbia  waa  the  Q4  Elii.,  »ad  berore  the  alalate  of  charitable  neea.  Chancel- 
lor Walwcrth,  in  7  Paifrs,  80,  place!  reliance  npon  thia  om«  as  eTidencS 
•f  tbe  coDunoD  law  juriidiDtiari  of  chancery  over  charilahle  oaoe.  Lord 
BardwickB,  in  Attorney  General  t.  Middleton,  3  Ytiey,  337,  held,  that 
before,  and  independent  of  the  atatnte  of  Eliiabeth,  the  court  of  ohBiiCMjf 
did  eierciee  original  juriadlction  in  eaiea  of  charitia  at  targe,  and  not  re- 
gntated  by  charter.  It  was  in  the  oaaca  of  charitiea  aRerwarda  provided 
fbr  by  the  atatate  of  Elizabeth.  Lord  Chaneellot  Sngdan,  in  the  case  in 
Ireland  of  the  Incorporated  Society  p.  Sicbarda,  1  Cnnnir  j-  Latrton,  59, 
B.  C.  1  iVnry  <f  Warren  R.  358  reriewa  and  analyiea  all  Uu  caMii  and 
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would  seem  to  be  la  favour  of  au  original  and  necessary 
jurisdiction  in  chancery,  in  respect  to  bequests  and  devises 
in  trust,  to  persons  competent  to  take  for  charitable  pur- 
poses, when  the  general  object  of  the  charity  was  specific 
and  certain,  and  not  contrary  to  any  positive  rule  of  law. 
The  elements  of  the  doctrine  of  the  English  chancery 
relating  to  charitable  uses,  are  to  be  found  in  the  civil 
law  ;>  and  it  is  questionable  vhetKer  the  Ekiglish  system 
of  charities  is  to  be  referred  exclusively  to  the  statute  of 
Elizabeth.  The  statute  has  been  resorted  to  as  a  guide, 
because  it  contained  the  largest  enumeration  of  just  and 
meritorious  charitable  uses ;  and  it  may,  perhaps,  be 
considered  rather  as  a  declaratory  law,  or  specification, 
of  previously  recognized  charities,  than  as  creating,  aa 
some  cases  have  intimated, ■>  the  objects  of  chancery 
jurisdiction  over  charities.    If  the  whole  jurisdiction  of 


eoaoladra  tliat  there  tu  an  inherent  juriidictiDa  in  ch*nceo*  ""ting  Im- 
fore,  afler  and  at  the  time  of  the  statute  of  43  Etii.  ■BBtuniDg  dsviiea  to 
charitable  naea  though  void  at  law. 

•  Codt,  lib.  1. 1  a.  aec.  19.  S6.  tit.  3.  HC  38.  Dig.  30.  lit.  I.  lb.  33.  St. 
16.  Sirahan'a  note  to  Dirniat,  b.  ] .  lit.  1  mc.  16.  Swinburtte,  part  6.  aDC. 
1.  3  Domat,  b.  3.  tit.  1.  aeo.  e.—b.  4.  lit.  9.  mc.  3.  6  — b.  3.  tiU  1.  aao.  G. 
Lord  Tbutloir,  in  While  v.  White,  I  Bro.  R*p.  19.  B^  a  rescript  of  the 
Ehnperor  Diocleaiin,  corporationi  conld  nol  take  real  ealate  'vithoQt  qteeial 
license,  and  Gibbon,  irho  nfen  la  the  rescript  of  Diocleaian,  aayt,  that 
there  were  levervl  lawa  under  the  Roman  Emperon  eneeted  with  the  Mune 
deaiga  as  the  Elagllah  statates  of  mortmain.  Chbbon't  Hut,  vol.  3.  345. 
He  alludes  howerer  to  seTeral  instance*  in  which  thoee  laws  had  been  sua- 
pended  in  faTor  of  christian  charities.  The  edict  of  Constaatine,  (as  cited 
from  the  Theodoaian  coda  by  the  Aaais.  V.  Chancellor  in  his  aUe  and  learn- 
ed opiaioD  on  lbs  lubject,  in  Wright  T.  The  Tmateaaof  the  Hetb.  EfM. 
Church,  I  Hoffman'*  Bep,  246,}  gave  legality  to  legacies  to  the  christian 
church  and  broke  down  the  Roman  stalales  of  mortmain.  Legaoiea  to 
piona  USB*  became  afterwards  privileged  in  the  Roman  law,  and  their  nn- 
serlainly  waa  no  objectioD  to  their  Talidity.  Charities  bare  their  founda- 
tion in  chrisUaaitj.  A  rsligioua  pnrpon  is  a  oharilahle  purpose.  Lord  Lang* 
dale,  1  Kttn,  393.  Their  elemenl  is  chririian  benevoienoe  ur  an  enlarged 
lOTe  of  hamau  kind,  without  regard  lo  selfish  oonside rations,  or  even  the 
relations  of  blood,  or  affinity  or  friendship. 

»  1  CA.  Cm.  134. 367.    «  Ihv't  Rtf.  136. 
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equity  over  charitable  uses  and  devises  was  grounded 
on  the  statute  of  Elizabeth,  then  we  are  driven  to  the 
conclusion,  that,  as  the  statute  has  never  been  re-enacted, 
our  courts  of  equity  iu  this  country  are  cut  off  from  a 
large  field  of  jurisdiction,  over  some  of  the  most  interest- 
ing and  meritorious  trusts  that  can  possibly  be  created, 
and  confided  to  the  integrity  of  men.  It  would 
appear,  from  the  preamble  'to  the  statute  of  Eliza-  "288 
beth,that  it  did  not  intend  to  give  any  new  vaUdity 
to  charitable  donations,  but  rather  to  provide  a  new  aod 
more  effectual  remedy  for  the  breaches  of  those  trusts,* 


*  The  lUtate  defined  the  charitiel  which  cbtiicei7  would  protect,  lad 
whicb  were  to  be  enforced  ;  but  Ihe  belter  opinioD  is,  that  it  left  the  juriadic- 
tion  u  it  eztaled  prior  to  the  BtalDta  untouched,  to  DBshicU  t.  Altom^j 
Genersi,  5  Harr.  ^  John:  399,  it  wu  decided,  tSift  au  ibis  diKDvioD,  that 
independeDt  of  the  atatute  of  43  Elii ,  (sod  which  had  not  been  adopted  in 
Maryland,)  b  court  of  chancery  cnonot  luitain  and  enforce  ■  devite  to 
Eharit&ble  usee,  which  would,  wilhout  iLe  itatule,  have  been  void  at  law, 
u  TaguB  and  indeEoite.  The  eauie  decision  waa  made  in  Virfrinia,  in 
Gallego  V.  The  Altoruej  General,  irhere  the  itatule  of  43  Elii  wai  re- 
pealed. 3  Ltigh'i  Rep.  450.  Taney'a  Eiecutoia  t.  Latone,  4  Ibid.  337. 
See,  aim.  Story,  J.,  in  3  Pttert'  U.  S.  Rtp.  494.  S.  P.  Bui  in  \^  itman  t. 
Loi,  17  Serg.  f  Raiele.  6^,  it  was  held,  that  a  bequest  to  St.  Michael  and 
Zian  churches  in  Fhiladelpliia.  the  intcreet  to  be  laid  out  In  bread  annually 
for  ten  yean /or  the  poor  of  the  Lulhtran  eovgrtgation,  was  a  valid  be- 
quest. That  case  established,  that  a  trast  !n  favor  of  an  iDcorpotaled  re- 
li^DUS  or  charilsble  societf ,  was  an  available  one  ;  and  the  same  principle 
WBB  declared  in  the  eiae  of  the  Major  and  Coiponilion  of  Philadelphia  T. 
Elliott,  3  Raali't  Rip.  ITO,  and  by  Mr.  Jnelice  Baldwin  in  the  ease  of 
Sara  Jane's  wilt,  decided  in  the  circuit  coDtt  for  Pennsylvania  in  1833,  and 
cited  in  3  Howard't  R.  19S.  197.  Though  (he  atatnle  for  charitable  nsea, 
of  43  Eliz.,  was  not  extended  to  Fennsytvania,  y^  Ibe  principles  adopted 
in  chaDcery,  in  the  application  of  llial  atatnle,  applied  as  port  of  the  com- 
mon law.  The  supreme  court  of  Pennsylvania  in  ZimmermBD  v.  Anders, 
C  Wetti  ^  Serf,  3ie,  declared  that  a  devise  of  real  estate  to  an  unincorpo- 
rated association  for  religious  purposes,  but  iucoiporaled  after  Ihe  teslaliM's 
ifeath  WBB  good,  and  tliat  the  cniiservative  proviiiouB  of  tbe  Btalule  of 
Elizabeth,  and  charitable  uses  supported  before  that  slatale  and  beyond  il, 
are  in  force  tliers.  So  in  the  American  B,  Society  v.  Wetmore,  17  Conn.R. 
ItJl,  it  wna  admitted  as  a  rule  of  equity  to  recognize  and  protect  ehari- 
tiea  not  Incorporated  in  their  interesla  in  beqursia  and  devisea,  though 
not  incorporated,  bat   remaining  in   abejance.      Ea«  Ingtia  v.  Sailor*! 
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(6.)  Their  powers  to  make  contracts. 

It  was  an  ancient  and  technical  rale  of  the  common 


S.  H.  S  PetenT  R.  99.  Where  tba  nhjecl  aai  defined,  and  the  imtruraent 
aat  iiuc]Miai.te,  Uiej  give  relief  to  the  nztant  of  the  EnflWi  chrkucer;.  Tha 
lieqaBit,  in  the  aan  ia  9  Vtt*y,  3!I9,  woBid-be  good  there.  It  ta  immata- 
rul  whethet  the  penoD  to  take  be  n  ene  or  not,  or  hnw  oncertBin  th« 
objects  msy  be,  provided  then  be  a  Jiteretienary  poatr  ve$ted  any  ahere 
over  the  ■ppJiCBtioD  of  the  teatatol'i  boDDlj  to  thew  tbjeeU.  11  lh«  int«n- 
lioa  •nffioientl;  appBin  mi  the  iMqneet,  it  would  he  held  Ttlid.  But  wheM 
the  paiikdar  ehariteUe  object  ia  not  ipacifiad,  or  the  cbaiilaUe  pnipeae  in 
the  chantisl  of  the  testator'i  inlentioo  caaoot  be  eSeoted,  there  iiDocaeeia 
PeniHjIvania  in  which  the  eoarts  have  ii>deitakeii  to  make  oew  efaaiiiMli  tat 
the  tnut  on  tbe  docltiav  ot  eg  prti,  thaagh  there  mij^t  be  trutte«  willing 
•ltd  competent  to  acL  Rtport  vftlt  Ptmuylvonia  CgmmitnontTf  en  tie 
Cnil  Code,  Jta.  IfiSS.  I^ncerlointy  D/tniUfiidiuIahject  wouidaeam  tobea 
eharaclsriitic  of  eliarily,  for  perianal  or  inditiidual  eerlsinljr  haa  often  been 
held  faUl  to  it  Tbe  ouet  la  thie  point  are  died  by  Mr.  ffinne;  in  his  a^- 
ment  in  the  great  will  caae  referred  to  in  a  anbaeqnenl  page.  Tbt  decree,  in 
the  eaaa  of  The  Orgriian  Allium  Saeietj  t.  H'Cartee,  waarerensd,  on  appeal 
to  Ihe  conrt  of  erron  of  New- York ;  (9  Cmatm't  Rep.  437 ;)  hot  it  wai  on 
the  pannd  that  the  devise  to  the  oorporation  was  direci,  and  not  a  (ni«l  ftn 
the  corporation ;  and  the  opinion  of  ChaaceUor  Jonea,  on  tUat  pMut,  ra- 
mvni  undiiLnrbed.  The  qnestion  relative  to  tbe  jnriadiGtion  of  chancery 
over  deviiea  to  charitable  neea,  remaina  to  be  definitively  aettled  in  Ihia 
ooantrjr.  See  infra,  vd.  iv.  p.  503.  In  Moore  v.  Moore,  4  Dana'*  K.  Sf. 
357,  It  waa  beld,  that  a  eonrt  of  equity,  without  tbe  aid  of  any  atatnte, 
ma;  enforee  a  truM,  whenever  it  ia  ao  defined  or  deaorihed  by  the  donor, 
aa  to  enable  the  conrt,  consistentlj  with  the  nilea  of  law,  to  aacertalD  and 
apply  it  to  the  objecte  intended,  and  where,  in  auch  caae,  there  ie  no  tniatee 
appointed  by  the  will,  the  conrt  will  act  aa  Imelae  and  appoint  one.  The 
ehanoery  jnTiidiction,  whether  a  truat  waa  deemed  a  charity  or  not,  bad 
been  eatahlidied  in  Englnnd,  prior  to  Ike  atatnts  of  43  Elii.  It  waa  fnrtiier 
aonaidered.  that  the  italnte  of  Eliiabeth,  ao  far  as  it  gave  eali'^y  la 
nomeroui  chontable  gK  and  beqneata  which  would  otherwiae  be  void,  waa 
in  force  in  Kentneky :  hnt  ao  far  aa  it  related  to  the  renuify,  when  no 
apecilic  application  eiiated  or  had  failed,  by  anthoriiiog  the  appropriation, 
npon  the  civil  law  dootrine  of  cy  prn,  of  tbe  charity  to  aome  milable  and 
Mngeuial  pnrpoae  of  charity,  it  waa  not  applicable  to  cor  inatitnliona  or  in 
liiree.  In  tbia  laat  caae,  Ihe  equity  juriadictiao  over  charitable  beqaeala 
■nd  Inula,  waa  ably  and  learnedly  diacoaaed  by  (Th-  J.  Robertaon,  in  deliv- 
•ring  the  opinion  of  the  conrt ;  and  in  the  oeae  of  Potter  v.  Chapin,  G 
Paigt't  Rep.  639,  it  waa  held,  that  the  court  of  chancery  wonld  anatain 
a  gift  oi  beqnaat,  or  dedie«ti«a  of  penonal  pn^erty  to  pnbllc  or  obarilaUa 


Dig-izedtyGOOglc 


LK.:fSXUI.]  ■  OF  THE  SIGHTS  OF  PEESONa  288 

law,  that  a  corporation  c'ould  not  manifest  its  intentions 
hy  any  personal  act  or  oral  discourse,  and  that  it  spoke 


tiMi,  if  tbe  MDM  n  Oft  iaeoatlatcnt  iritti  local  law  or  pDblie  policy,  and 
when  the  object  of  mch  ^  or  deiticatiCD  i>  apecifle  and  capable  of  belo^ 
earried  into  affect  acoordih^  to  tha  inteDtion  of  the  donor.  ChanoeUor 
Wadawortb  aaid,  that  tha  dvcinou  in  the  oue  of  Tht  BaptM  Atoeietian 
T.  Hart't  ExieatoTi,  4  Wtualan'i  Sip.  1,  «aa  ganorsltf  admillad  to  be 
wtODK-  That  deciaioD  wai  that  the  Baptist  Anociatioii  waa  not  inoorpo- 
ttird  ;  that  the  iadiTldnal  aaaociAtae  could  noL  take  a*  tnuteca,  tbay  be- 
iaf  a  body  Tagse  and  tmcertaiD,  and  that  no  legal  intenM  veated.  and 
that  IfjcaciBa  to  oharitiea  were  anatained  in  England  under  the  atalnte  of 
Eliiobeth  only.  A(^n,  in  the  caae  of  tbe  Dutch  chnrob  b  G«td«o-«treet 
T-  Mott,  T  Paigr,  77,  it  waa  decreed,  tbat  the  conrt  of  chaouery  had  an 
origjaal  jnriidictiaa  to  anfliroa  and  compel  the  perianiianoe  of  truata  f« 
^n*  and  charitable  uaei,  when  the  deiriae  or  eoDTeyanca  in  Iruat  wai 
Btada  to  a  tmstee  capable  of  taking  the  legal  eatate. 

In  tbe  caae  of  Milne  r.  Milne,  IT  Latiu.  Ck.  Rtf.  46,  under  the  will  of 
Aleiander  Milne,  in  which  legaciea  were  left  to  two  pnUic  charitable  aay- 
lama  lo  be,  after  the  daalh  of  the  tertator,  incorporated  and  eatabliahed  at 
Hilnebargfa.  it  waa  held  thai  the  courta  were  bound  to  aid  in  catryiug  out 
the  iatcntiOD  of  the  will.  The  legaciea  were  oondllioual,  and  took  effect 
when  the  carponttam  were  created]  by  way  of  aiecntory  deiiae.  Also  in 
the  caae  of  Execnton  of  Barr  t.  Smith,  7  FcmioMl  Rep.  341,  a  beqneal  nf 
Boney  lo  certain  aninoorporated  aodetlM  waa  held  good,  and  that  then 
waa  k  jnriadietion  in  equity  independent  of  the  statute  of  Eliiabetfa  ;  and 
m  again,  in  Saondervon  T.  White,  19  PUitrimg,  338,  it  waa  held  tbat  if 
tnateea  in  a  charity  caae,  and  hwing  nitalorial  powers  are  guilty  of  a  tIo- 
lation  of  law,  tbay  may  be  pMceeded  againat  either  at  law  or  in  equity, 
and  that  equity  hu  a  general  jnriadietion  orer  abuaea  of  alt  tnuta.  It  waa 
admitted  in  the  caae  at  Inglti'  t.  The  Sailor'a  Snag  Harbour,  3  Ptttr^  V. 
8.  Rtf.  99,  that  a  bsquesl  to  an  aaocialion  to  be  thereafter  incorporated, 
will  vest  when  the  corporation  ia  or«atad.  So  again  in  Barllelt  t.  Nye, 
4  Mttcalf  R.  378,  a  deviie  at  real  eatate  to  on  uuiucorporated  society,  lor 
•haritabte  uses,  waa  held  Tolid,  and  equity  would  enforoa  the  trust  a* 
■gainat  the  heiis. 

In  tha  caae  alAady  alluded  to,  in  1  ITtffiami't  Ch.  Rtp.  SOS,  the  whole 
■olgect  of  Ihe  jurisdiction  of  chanoety  over  gifts  and  dariaea  to  ebaijtable 
uaes,  is  eianiaed  withagreat  industry  and  leaning,  and  the  noaserona 
eases  beibre  and  since  the  statute  of  Elisabeth  analyzed;  and  tha  A.  V. 
Cbancelbir  {Hqfina*)  eonelndas  that  there  waa  ^juriadiatiaD  in  cbanoery 
anterior  to  tbe  etatnte  oC  uses  of  43  Eia.,  over  ''Charitable  was  upon  tha 
(round  of  tmst,  and  tbat  the  courta  of  equity  in  New- York  jiitiim  that 
jnrisdistion.  He  cit^  sereral  ancient  cates  from  the  precedenla  of  hill* 
Mid  pteadmgB  printed  under  the  direotioQ  of  tbe  Eingliah  reeotd  eonuniMton 
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and  acted  only  by  its  common  sea]>    Aftervarde,  the 
rule  was   relaxed,  and,  for  the  sake  of  coiivenience, 


iD  1831,  ani  he  held  II  demotiittmble  that  iho  itatnta  of  E)ti.  did  net  f 
laUHh  t  >iD|]e  nvir  prinoiple  in  the  taw  ot  charitiw,  and  Uiat  where  that 
■tatuta  d<wi  dM  eiiit,  frafimenta  and  grant*  to  tnutea  for  charitable  luea 
were  valid.  Id.  244  to  365.  The  itatate  ot  EVa.  ipeciSed  the  si;|ieel> 
which  were  to  be  deemed  oharitiei,  aod  the  Epgliib  chucerj  enCarce* 
Dona  DthniB.  The  pewer  to  anforca  auch  ehariliei  waa  in  the  court  hy  vit- 
toe  of  ita  originBl  coaatilnliaa  indepeadeDt  or  Iho  alatute.  Under  the  Eng- 
Uahatalale  of  mortmain,  of  9  Geo.  If.,  c.36,  aoorporatioa  cannot  take  the 
piMseada  of  landa  deriaad  or  directed  to  be  aold,  aor  moniea  ariaing  from 
the  Bale  ttl  land  gires  to  charitable  tuea  by  will  Id.  p  223. 237.  Boi  in 
Naw-Vork  a  deviae  to  troalee*  for  ihe^oae  it  a  oorporation  ia  valid,  though 
a  directdeviae  of  land  to  a  corporation  Tai  ohariiable  naee  >•  void.  The 
Engliah  atalaU  of  Geo.  11.  avoida  an;  (ilt  or  appoiatment  to  any  penon. 
of  an;  intareat  or  ealate  ui  landa,  or  of  an;  mane;  or  benefit  derived  from 
the  aale  ot  landa,  if  it  be  for  the  benefit  of  any  charitable  nae.  (jlmi.  20. 
15S.  307.  635.  U  Viny,  j40.  2  Keen,  ITS.  Statan  an  Deertet,  130. 
1  Hogman'i  Ch.  Rep.  334.]  Bnt  nnder  tlia  N.  ¥.  U.  S.  vd.  2  p.  ST.  aec 
3,  a  defiae  in  tiast  to  leaaa  or  aeil  landa  and  pa;  tbe  proceed*  Id  a  corpo- 
ratiou  ia  valid,  and  aa  Ihe  A.  V.  ChaDceNor  obaervad,  "  iha  great  law  of 
sharitica  baa  been  aaved."  Mr.  Biunsy  in  a  leamcd  and  eUa  argnmeDl  in 
Ihe  eaae  of  Vidal  v.  The  City  of  Philadelphia,  in  the  aupreme  court  of  the 
United  Btalea  in  February,  1844,  3  Htaiard't  R.  13T,  aelected  ftom  the 
Tolnmea  of  the  Briliah  record  oommiaeiao,  poUbhed  in  1837,  above  50 
■aaea  orbilla  and  nnawara  in  chancery  relating  to  charitable  usai,  from  the 
Migo  of  Richard  II.  to  that  of  Bliiabeth  ;;Bnd  which  went  lo  ahow  the  fact 
«f  the  ezerciae  of  chancery  juriadiction  in  caae*  of  cbaritahte  nae*  befora 
the  43d  of  Eliiabeth,  and  that  charilable  uws  for  genarai  and  indrfinita 
farpaaea,  ■■  wall  aa  for  apecilie  cbaritiaa,  were  aaiiated  at  that  period  (»«• 
naaly  aa  they  are  now.  The  fact  I  think  ma;  be  considered  icdiapntable, 
that  chaneer;  naei  are  lawfid  naea  by  the  common  law  and  that  the  atatata 
«f  Eliiabeth  waa  only  an  ancillar;  remad;,  now  aappliad  by  chancery  aa 
Ihe  rightful  origin^  Iribucal  for  anch  troau.  The  caaea  were  conaideled 
m  Ihia  light  in  Ihe  opinion  of  (he  aupieme  court  aa  delivered  by  Hr.  Jualioe 
Story  in  tha  great  caae  of  Vidal  v.  Girard'a  e;[ecalan  above  mentioned. 
Thedeciaion  in  ihia  laal  caae  may  be  said  to  cloaa  all  further  diacnaaioa 
and  controvony  on  the  anbject,  and  it  eatabliaheM  that  ■  corporatioo  baa  a 
\egm\  capacity  to  lake  teal  or  peraoaal  eataie  in  truat  for  chorilaWa,  elee- 
moa;nar;  and  beneficial  uaea  and  purpoaea,  in  Iheaame  manner  and  to 
the  aame  eileni,  aa  a  private  peraon  ma;  do,  and  the  Iruaia  may  be  bd- 
Ifirced  in  equity.  It  waa  declared  that  equity  had  an  inheiant  juriadictioa 
before  the  atalula  of  Elixabeth,  npou  the  ground  of  the  common  law,  to 
a  Danit^  Rtf.  131,  tha  oaae  of  Ihe  Dean  and  Chapter  ol  Famea. 
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corporations  were  permitted  to  act,  in  ordinary  matters, 
without  deed,   as   to    retain  a   aerrant,  cook,  or    but- 


aalbroB  oh>ritaU«  n>w.  Mr.  A.  V.  ChancaHor  Ssodfiitd  id  hia  very  leuned 
•nd  able  jadgmsnt  in  the  oaao  of  Kriikam  t.  Ths  Latheran  cfaureh«B, 
1  Sandforfi  Ck.  R-  439,  racogniiei  tberame  dcwtrin*,  and  1  refer  to  that 
«>n  for  Ihs  slnoidBiion  and  NtaUuhmeat  of  ths  great  priuctple,  tbat  courta 
tf  eqaitj  will  giva  affict  to  cbaritiea  diiBCled  to  relig'iona  pDrpoaei.  an  the 
fleond  of  •  ttuat,  and  will  we  that  ths  intent  of  Iha  fonader  of  them  for 
AiTil  aa  well  ai  rtli^na  pnipona  be  earned  into  effect  If  a  charily  be 
eivited  for  ■  raligioiu  parpon,  in  a  chriatiaa  eon^i^tion  deiignated  by 
the  name  of  a  nect,  withoal  any  ■pecification  of  lbs  particular  workiip  or 
teoala  intended,  Ibat  intent  of  the  rounder  will  be  dcdaced  from  Ihe  leneti, 
tad  doctrine,  and  ditoiplioa  of  tbe  congregation  arowed  and  pnoliied  by 
h*  pn>fem>rB  and  worshippera  at  the  time  at  the  donation,  and  the  charity 
will  be  held  appropriated  to  inch  a  church  and  to  none  other.  Thia  caae  ii 
diatingnished  hy  an  exuberantdiqilay  of  the  ologioal  teaming  Do  the  inh- 
ject  of  Lutheran  ereada  and  faith,  and  for  the  intelligendb,  diacretion  and 
logical  acuteneaa  of  the  A.  V.  Cbanaellur.  The  lame  principle*  and  <ion- 
doaiona  of  equity  were  ataled  and  declared  in  ths  analogons  eaaei  on  Lady 
Hewley'a  charity,  before  the  Eiigtieh  conrta  in  the  Attorn ey-tieneral  v. 
Pearmn,  2  Sman  R.  390.  Attorney- General  t.  Shore,  Id.  natt  S.  C.  9 
CI.  4  Fin.  39D.  553.  II  Simon;  615.  626,  n.  See  alao  AngtU  md  Avta 
M  Corpora tiont,  3d  edit.  137—150,  for  a  full  digeat  of  the  caaea  on  thk 
Uligated  qneation  of  the  power  of  a  corporation  to  lake  as  deTiaca  ti>t  ehari- 
table  utea.  In  Bhotwell  v.  Mott,  2  Sandford  Ch.  R.  46,  the  leamed  Vioe- 
Chancellor  renewa  the  diacuaaion  oftbejariadictiaa  of  the  court  of  chancery 
over  charitable  naee,  and  he  eoniideri  it  la  haring  eziited  at  common  law, 
long  prior  to  tbe  time  of  tbe  Tudora  ;  that  the  point  ia  now  lettledbjr  judicial 
daciaiona,  whether  the  tmateea  were  a  cotporalian  or  individuals,  or  tbe 
gift  was  to  tmaleaa  by  name,  or  merely  for  an  object  aoffieiently  definite 
■Bd  specific  to  be  carried  into  effect.  Id.  p.  50.  Until  the  slaiute  of  9 
Geo.  II-  oharitaUe  naea  were  protected  by  the  comn»n  law.  We  inherited 
tfaem  from  England  end  our  lend  is  filled  with  bensToIent  institntiona  en- 
dowed and  Dpheld  by  tbat  taw,  and  it  ia  clear  that  our  atatntea  of  naea 
and  triiaf*  nerer  intended  to  cut  off'  gifta  and  deriaea  to  charitable  usee, 
bnt  only  private  naea  and  traats  which  had  perplexed  real  property  by  their 
intrioaoiea  and  refinementa,  and  yu&liE  tmiita  and  charitable  uaee  were  not 
within  the  purriew  of  the  revised  statu  tea— the  eiatnte  of  naes  of  27  H.Slh 
eh.  10.  never  had  any  applicatioa  to  puUic  obaritiea.  Id.  p.  50~&3.  The 
legal  realriotiont  againtt  perpttaititi  were  never  directed  agaiuat  gifla  for 
charitable  nses  or  for  any  eleemosynary  purpoaea.  It  ia  the  policy  of  the 
law  to  snooorage  their  silent  and  duration.  TAiltnon't  will  was  not  a 
charity,  and  charittea  are  not  inalianabte  b;  traaleee.  Attorney -General 
V.  Hn^erford,  3  Clark  ^  Fin.  357. 374.    Attotoey-General  v.  Warren,  3 


DigizedtyGOOgle 


288  OF  THE  RIGHTS  OF  FERBONS.  fPut  IT. 

•289  ler.«  The  case  in  12  flwi.  •VII.  25,'' was,  that  & 
bailiff,  as  a  servant  to  a  corporation,  could  justify 
without  being  authorized  by  deed ;  but  that  no  interest 
could  depart  from  a  corporation,  as  a  lease  for  years,  a 
license  to  take  fees,  and  a  power  of  attorney  to  make  Uvery, 
without  deed.  So,  in  Manby  v.  Long,'^  it  was  held,  thai 
a  bailiff  to  a  corporation,  for  the  purpose  of  distress,  did 
not  require  an  appointment  in  writing.  In  Rex  v.  Bigg,* 
the  old  rule  was  still  further  relaxed ;  and  it  seems  to 
have  been  established,  that  though  a  corporation  could 
not  contract  directly,  except  under  their  corporate  ^al, 
yet  they  might,  by  mere  vote,  or  other  corporate  act,  not 
imder  their  corporate  seal,  appoint  an  agent,  whose  acU 
and  contracts,  within  the  limit  of  his  authority,  would 

SwiBMten,  S91,  303.  Sfulford  m  nurlmai'ii  and  cUritahU  «««»,  Dntck 
Choroh  T.  Holt,  T  Faig€  17,  Id.  p.  55.  Griffin  t.  Grabun,  1  BtwU  S. 
C.  R.  9G.  This  dwHiioa  of  Ihe  Viee-Chutoelloi  of  Mew-York  mpccUnf 
eharitien,  it  ipirited.  lamiaoiu  and  loiiiidi  and  plaeaa  Ihe  validity  of  pnblk 
chariliMon  tolid  (biuidatioDa,  aud  drawslhe  jnat  aadiatelliEent  dbliuetin 
beCwsBD  pQblie  and  piivata  truali  and  perpetuitica. 

la  Eagjaad  if  Uiare  be  ua  Iruateaa,  and  the  object  i<  wholly  nndeGned. 
the  king  adoiiiilateni  Ibe  ctaarlly  as  pareiu  palri^,  bat  wilb  m  the  inloc- 
natkni  of  the  attoraej  paeral  may  be  the  appropriate  remedy,  or  the  ej- 
•enlon  or  truateee  may  apply  direotty  to  the  court  for  direction,  ai  in  tha 
caaeofWiightT.  TheTtuateMoflhe  Melh.  E.  Charch,  I  Hoffmm't  Ck. 
Bap.  SOa.  And  it  ■eemi  to  be  nadentood  that  the  reota  at  the  land  ao- 
omiof  h«tweea  tiie  doath  of  the  leatator  and  the  aala  of  the  laoda,  go  la 
the  heir  and  not  to  the  charity.    Ibid.  S66. 

In  North  Carolina,  on  the  other  hand,  it  WM  held  that  a  bequest  t«  a 
nnmhar  of  panona  in  their  afgregate  capacity  bat  not  inomporated,  and  Ihe 
ol^ecl  of  the  baqoeat  wholly  indalinile,  waa  void.  The  Engiiah  doetriae 
of  charitiei  by  which  auoh  beqaeats  were  to  be  ozecoled  ey  prt;  waa 
deemed  nneonnd,  &ad  not  the  equity  law  id  that  atate.  Holland  r.  Peek, 
3  /redejT*  Eq.  Cater,  355. 

•  Plated.  Rtp.  91.1.  3  Smnd.  Rtp.  3I)&.  3  P.  Wnu.  i33.  arg^  mai  I 
Kyd  an  Cmyaraiunu,  360. 

k  Bra.  tit.  CorpomtiimM,  51. 

•  3  LtT).  Rtf.  107.  Smith  t.  B.  &  a  Gas  light  Co.,  3  NtmBt  ^  Jba> 
•tug-,  771.    1  Aiaip.  f  Bait,  536,  S.  F. 

t  3  P.  Wvu.  419.  «. 
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be  binding  on  the  coiporation.  In  a  case  as  late  aa  1783," 
it  was  held,  that  the  agreement  of  the  major  part  of  a 
corporation,  entered  in  the  corporation  books,  though 
not  under  the  corporate  seal,  would  be  decreed  in  equity. 
In  Yarborough  t.  The  Bank  of  England,*'  it  was  ad- 
mitted, that  a  corporation  might  be  bound  by  the  acts  of 
theii  serrantB,  though  not  authorized  under  their  seat,  if 
done  within  the  scope  of  their  employment.  At  last, 
aAer  s  fall  review  of  all  the  authorities,  the  old  technical 
rule  was  condemned  in  this  country  as  impolitic,  and  es- 
sentially discarded ;  for  it  was  decided  by  the  supreme 
court  of  the  United  States,  in  the  case  of  The  Bank  of 
Columhia  t.  Patterson,"  that  whenever  a  corporation 
aggregate  was  acting  within  the  range  of  the  legitimate 
purpose  of  its  institudon,  all  parol  contracts  made  by  its 
authorized  agents  were  express  and  binding  promises  of 
the  corporation ;  and  all  duties  imposed  upon  them  by 
law,  and  all  benefits  conferred  at  their  reqoest, 
raised  implied  'promises,  for  the  enforcement  of  *290 
which  an  action  lay.*    The  adjudged  cases  in 


•  Muwdl  T.  Dolwidi  Colliga,  cited  in  1  Fmh.  TV.  396.  note.  Bui  in 
Carter  V.  Den  ud  Chmplerof  Ely,7  Stmon*,  911,  IhaaDtbmitf  «f  tbmt 
OHB  a^B  pi«c0deiit,  wu  Ter;  manh  qoeitioned,  sad  the  Tioe-ehaBOUet 
oiHMtdared  it  w  rsctiog  on  iti  particular  and  dngnlar  eircumatanoca,  attd 
that  it  did  not  ID  tbe  leaat  diatnrb  Ihs  uttted  rule  of  law,  that  alesninTmary 
utA  eoolaaiaatical  corporationa  were  not  bound  by  any  Ihing  in  tba  abape 
of  an  agreemenl  regarding  thair  lands,  nnlaaa  it  *aa  af  idencad  bj  a  deed 
ar  writing  nadet  their  carpcvata  seal. 

k  16  Satl'i  Rtf.  0. 

•  7  CraneK,  S99.    Many  t.  Beaknnm  Iron  Co.  3  Paigt,  186,  S.  F. 

I  II  waa  hdd  by  I^>rd  Manafield,  in  the  cms  oT  Tbe  King  t.  The  Bank 
of  Bngtand,  Dai^.  5S0,  that  aawmpail  wooU  li«  agsinit  a  corporation  tat 
nAmsI  to  Icanafar  stock,  and  tbe  same  point  waa  rnlvd  by  tha  aupnoie 
•oott  of  Now-York,  in  the  caae  of  Kortrlght  v,  BaffiUo  Canunervial  Baak, 
SO  WmdtU,  91,  and  affirmed  on  MTor,  S3  Ibid.  34a  It  ma;  now  he  oon- 
•idered  aa  Battled  law,  that  an  action  of  aaampait  will  lie  agaioat  a  aor- 
pcHBtion  on  an  implied  promise.  See  the  aameronB  eaaea  rafsrred  to  ia 
AmgtU  ^  Anta  an  CsrpsratMRS,  368,  380—5,  3d  edit.  So  a  spadal  an- 
tionon  the  caae  will  lie  Bgainst  a  corporation  for  neglect  orbieachea  of  doty. 
Tiorer  and  trefpaaa  wili  alK  lia  against  a  oorporation  in  certain  aaaes.  UU, 
330 — 333.    So  all  eoiporations,  whetbar  pnblic  or  private,  may  iane  na- 
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Eag]and,  and  in  Massachusetts,  were  considered  as  fally 
supporting  this  reasonable  doctrine ;  and  that  the  tech- 
nical rule,  tliat  a  corporation  could  not  make  a  promise 
except  under  its  seal,  would  be  productive  of  great  mis- 
chiefs. As  soon  as  it  was  established,  that  the  regularly 
appointed  agent  of  the  corporation  could  coniract  in 
their  name  without  seal,  it  was  impossible  to  support  the 
other  positiotL  Afterwards,  in  FUckner  v.  United 
States  Bank,*  it  was  decided,  by  the  same  court,  that  a 
bank,  and  other  commercial  corporations,  might  bind 
themselves  by  the  acta  of  their  authorized  officers  and 
agents,  without  the  corporate  seal.  Whatever  might  be 
the  original  correctness  of  the  ancient  doctrine,  that  a 
corporation  could  only  act  through  the  instrumentality  of 


gotiBhle  paper  for  a  debt  eonlj-acted  in  the  codtm  of  its  proper  btULoeae. 
Kellej  T.  Mojor,  ho.  ot  Bn»k1;D,  4  HitFi  N.  Y.  Rep.  363.  If.  Y.  Legal 
Oitentr,  Not.  184E.  Id  tbe  cue  of  Regina  r.  A  Railroad  Cetpanf,  Q. 
B.  Jope  1S46,  it  wu  idjadged  id  the  Q.  B.  after  a  learned  diiciuauHl, 
Ihtt  BD  indictmeDt  would  lie  agaiiul  a  corpoiatian  aggrepte  for  a  mii- 
fearaDce.  Tbe  proper  paniatiniaDt  u  the  asaeaBment  ol  a  fine.  It  Mein> 
cd  (D  be  aunmed  in  that  caie  as  BodeDtable  Ibat  a  corporation  waa  lodict- 
able  for  a  wraogfnl  omiBnon  of  duty.  In  thia  coanlry  it  ia  tbe  wall  act* 
tied  and  familisr  practice  (hat  guui  corpontiooa  created  by  law  for  pDr> 
poaet  of  public  palicj,  ara  aubject  to  indictment  for  breaeh  or  neglect  of 
duty.  Mower  t.  Leiceater,  9  Matt.  R.  347.  Riddle  T.  Locka  tt  Canala, 
7  Matt.  R.  1G9.  Se«  alwt  Angetl  ^  Amei  on  Corporattena,  3d  m).  p. 
393—4. 

It  may  properiy  be  obaerred  white  on  tbe  reaponaibilily  of  corponlioiia, 
that  il  in  a  Battled  principle  that  corporationa  are  subject  to  tasea  and  aa> 
•eeamenU  ai  owuenand  occnpianorland  and  other  property  aa  individnala, 
when  their  ebsitan  contain  do  ■tipulation  of  eiemptiaQ.  Speuear  Ch.  J. 
in  the  matter  of  Queen  v.  Middletown  M.  C.  16  JoAnMn,  7.  Cliatail 
Woo)  &.  C.  M.  Ca  T.  Horaa  &.  Bennet,  cited  by  Ch,  J.  Tbompaon  in  15 
■  JoAnaM,  3SS.  Ontario  Bank  T.  Buuael,  ID  Wendell,  185.  Bank  of 
Watertown  t.  Aneaon  dee.  35  Wendell,  686.  Providanea  Bank  *.  BU- 
Uaga,  4  Petert,  514.  People  v.  Superviaon  of  N.  Y.  IS  Wendell,  60S. 
Peopte  *.  Snperrieon  of  Niagara,  4  HiU  N.  Y.  R.  SO,— Hee  alao  tupra  toI. 
1.424—436,  and  aee  also  JnfcII  ^j^mti  3d  adit.  437.  438.  439.  431.  and 
eb.  13,  wbere  Ihe  caaea  are  digeated,  and  tbe  aubject  diacnaaad  fally  and 

•Mi- 
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its  common  seal,  when  tliat  doctrine  was  applied  to  cor- 
porations existing  by  the  common  law,  it  had  no  appli- 
cation to  corporations  created  by  statute,  whose  charters 
contemplate  the  business  of  the  corporation  to  be  trans- 
acted exclusively  by  a  board  of  directors.  The  rule  has 
even  been  broken  in  upon  in  modern  times  in  respect  to 
common  law  corporations.  The  acts  of  the  board  of 
directors,  cndenced  by  a  written  vote,  are  as  completely 
binding  upon  the  corporation,  and  as  complete  authority 
to  their  agents,  as  the  most  solemn  acts  done  under  the 
corporate  seal.  With  respect  to  banks,  from  the  very 
nature  of  their  operations  in  discounting  notes,  receiving 
deposits,  paying  checks,  and  other  ordinary  contracts, 
it  would  be  impracticable  to  affix  the  corporate  seal  as  a 
confirmation  of  each  individual  act  Where  corporations 
have  no  specific  mode  of  acting  prescribed,  the  common 
law  mode  of  acting  may  be  properly  inferred.  But  every 
corporation  created  by  statute,  must  act  as  the  statute 
prescribes ;  and  it  is  a  settled  doctrine,  that  a  corporation 
may  be  bound  by  contracts  not  under  its  corporate  seal, 
and  by  contracts  made  in  the  ordinary  discha^e 
*of  the  official  duty  of  its  agents  and  officers.  *291 
Lastly,  in  the  case  of  Osborn  v.  United  iStates 
BaTtk,*  it  was  declared,  that  though  a  corporation  could 
only  appear  by  attorney,  the  authority  of  that  attorney 
need  not  be  under  seal ;  and  the  actual  production  of  any 
warrant  of  attorney  to  appear  in  court,  is  not  necessary 
in  the  case  of  a  corporation  more  than  in  the  case  of  an 
individual.'* 
That  corporations  can  now  be  bound  by  contracts 


•  9  Wlualen,  738. 

»  Nor  need  tbe  sppoiiitmsDt  of  Uie  agent  ]n  tha  commoa  traMaclioiii  oT 
ttie  cDrporntion,  he  evidenced  by  Ihe  recordi  of  ths  corporalion.  Comm. 
Beak  of  Buffalo  T.  Korlriglit,  23  WndtU,  3iS.  Ths  Board  of  Dirteltn 
of  >  corponlion  Tor  all  boaineH  purpoiei  are  tbe  corporation,  and  ihe^mny 
anlhoriie  a  committee  to  wll  or  mortg^o  reil  eitate,  and  thai  powsr  im- 
pliea  an  aothorit;  to  affix  Ibe  gorporate  «eal.    Bnrrill  v.  Nahaat  Buk,  3 

Utuaif*  Ref.  lea. 
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toade  by  their  agents,  though  not  under  seal,  and  also 
OD  implied  contracts  to  be  deduced  by  inference  from  cor- 
porate acts,  without  either  a  vote,  or  deed,  or  writing,  is 
a  doctrine  generally  established  io  the  courts  of  the  sev- 
emt  states,  with  great  clearness  and  solidity  of  argument  ;■- 


•  Eulmmn  t.  Com  Bank,  1  N.  H.  Rep.  3G.  Maine  Stage  CompaDT  t. 
LoDgley,  U  Maine  Rep.  444.  Wairm  t.  Ocmii  Id*.  Ca  16  /M.  439. 
Hayden  v.  Mid.  Turnpike  Company,  10  MaM.  Rep.  397.  The  Proprieton 
of  Ihe  Canal  Bridge  t.  Gotdon,  I  Pick.  Rep.  397.  Bnlkley  t.  The  Derby 
Fiabing  Compaa;,  2  Camt.  Rep.  353.  Danfbrth  t.  Schoharie  Turnpike 
CaropBDy,  IQ  Jain*.  Rep.  827.  Don  t.  Heclar  of  St.  Andrew'^  Chnreh, 
14  Hid.  lia  Hcit  T.  Hicks,  1  Csvcn'*  Rep.  513.  The  SapUM  Church 
V.  Mulford,  3  BaUuiTt  Rep.  IBS.  The  CheMnat  Hill  Tampike  v.  Rotter, 
4  Serg.  4-  Ramie,  16.  Dudcsh,  J.,  in  Bulk  of  Noilhem  Ubertiei  t.  Cree- 
•OD,  IQ  Jbid.313.  La  Grand  t,  Hampden  Sydney  Collese,  5  Mub/.  Rtp. 
394.  Colcoek  t.  Garrey,  1  Nolt  ^  JT  Cord,  S3 1.  BankorUoited  SUlea 
V.  Daadridge,  ]S  WktaUm,  64.  Bank  of  the  Metn^K>lii  i.  Gnttchlick.  14 
PeCen,  19.  Union  Bank  of  Maryland  v.  Ridgley,  1  Harr.  ^  OiU.  334. 
Ponltacj  V.  WeJla,  1  Aikea'i  Rep.  180.  Comm.  Bank  Orlean*  t.  New- 
port ManufaclariDE  Company,  I  B.  Momat't  K.  Rtp-  14.  Bate*  Sl  Hinea 
V.  The  Bank  of  Alabama,  S  Ala.  Rep.  N.  S.  451.  See  aleo  AngeU  ^ 
Ami*  on  Cerperatunu,  318,219.  333,  Sd  edit,  and  the  nnmeroni  authoritiM 
there  referred  to.  The  E^gliih  law  u  more  alrict  on  thia  aobjeot ;  far  the 
general  rale  ii  gtill  understood  to  be,  that  a  oorporation,  thoagh  created  by 
•tatnlei  cannot  eipren  ita  will  except  by  writing  nnder  the  eoi^rate  aeal. 
the  exerpted  etMt  an  ;  t.  Where  the  acta  done  are  of  daily  neceaaity,  oi 
too  insignificant  for  the  tmuble  of  the  veal ;  S.  Where  the  cerporatien  baa 
a  head,  aa  a  maj'Di,  who  may  give  command! ;  3.  Where  the  acta  to  b« 
done.  Tniut  be  done  immediaiely,  and  eannnt  wait  for  the  fbrmalitie*  of  k 
•eat ;  4.  Where  it  i*  enential  to  a  moaied  inE^atiou  that  they  ahonld  have 
the  power  to  iaaoe  notea  and  accept  billi.  London  Waterworks  t.  Bailey, 
4  Bingham't  Rtp.  3S3.  13  B.  Moore't  Rep.  533.  S.  C.  TindaU,  Ch.  J. 
in  Fiabmongen' Co.  T.  RobertmD,  5  Martning  4  OTangtr,131.  If  the 
contract  be  executed,  tha  general  rule  does  not  apply ;  and  therefore  ai- 
tumpiit  for  use  and  occupation  may  be  maiulained  by  a  corporstioo  eggn- 
gite,  against  a  tennnt  who  has  occupied  premiaca  nnder  them,  and  paid 
rent.  The  Mayor  of  Stafkci  v.  Till,  4  Bing.  75.  13.  B.  Moor*'*  Rep. 
S60.  In  Smith  v.  B.  &.  S.  Gas  Ugbt  Company,  3  Neeilt  ^  Manning, 
771,  it  was  held,  that  a  corporation  might  aulborim  on  agent  to  diitrain, 
by  parol ;  but  thai  in  cases  of  extraordinary  acts  to  bo  done,  or  where  an 
esiale  is  to  be  vested  or  divEStcd,  there  must  bo  a  deed.  la  Deierlry  T. 
Lincoln  Gee  Ught  &.  C.  Co.,  6  Adalp.  ^  BUi*,  8S9,  it  was  adjudged  that 
a  oorporation  aggregate  might  be  sued  tn  attamptU  on  «  contract  by 
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and  the  technical  rule  of  the  common  law  may  now  ba 
considered  as  being,  in  a  very  great  degree  done  away  in 
the  jurisprudence  of  the  United  States.  But  it  is  equally 
well  settled,  that  though  parol  evidence  be  admissible  to 


pnrol,  Bud  whalber  eipresnd  or  implied,  for  goods  told  nnd  dclirend. 
This  wu  a  relHiadon  of  Ihe  aiicioDt  rule  of  tha  common  law  to  ths  uma 
oilent  OB  had  alrradf  bean  made  bj  Ihe  courU  of  Ihe  Hulled  Slalea,  (o 
which  tha  Ivanied  judge.  (Pallenon,)  who  delivered  llie  oploioii  of  tha  K. 
B.  Id  that  cam,  alluded.  The  Eugliih  court  took  care,  however,  "  to  dis- 
claim enlirely  the  right  or  (he  with  lo  innoraio  on  the  law  upoo  an;  ground 
of  incoQirenieDCei  however  Btrou|rlj  made  out,"  hut  admitted  that  ir  the 
old  rule  had  heen  trealpd  by  prvvious  decniona  with  aome  degree  of  atrict- 
Den,  and  that  ](  "  the  principle,  in  fair  reaaoniug  leadi  to  a  relaialioD  of 
the  rulo  for  which  no  prior  deciBlon  can  be  found  cxprewly  .in  point,  the 
mere  circumslaucei  of  novelty,  ought  not  to  deler  ub."  Tbe  liberal  and 
wuud  reasouing  contained  in  thia  deciaiaQ,  with  the  qualilied  reserve  ao- 
companyinK  it,  are  both  lo  be  commended.  It  waa  further  declared,  in 
Cbuich  T.  Imperial  G.  L.  Co.,  G  Adelp.  ^  EUu,  84G,  that  it  made  no  dif- 
fcrenco  as  t.i  the  right  of  a  corporation  to  ane  on  a  contract  euleied  into 
by  them  witiioul  seal,  whether  the  contract  be  cxeculad  or  eieculoty.  In 
the  case  of  the  Mayor  of  Lndlow  v.  Charlton,  G  Met.  ^  Welt.  bSO,  Id  the 
exchequer  Id  1840,  Raron  Kolfe  gave  an  elaborate  diairnKOD  and  judgmaot 
OD  Ihe  question,  how  far  a  corponktion  could  be  bound  by  a  contract  with- 
out their  corporate  seal.  It  waa  held  that  the  lata  Engtiab  caiea  did  not 
go  to  Tar  »  to  explode  the  old  rule,  or  lo  hold  a  corporation  bound  in  the 
aame  manner  aa  individuals  by  executed  conlracta.  The  general  rule  of 
the  necetnity  of  a  seal  lo  rendrr  a  corporate  contract  valid  atltl  exiated. 
Thcriceplion  vrulimitedloamall  ma>tera,  or  those  not  adm  ill  I  ng  of  delay,  or 
where  the  rulo  would  greatly  oblruct  Ihc  every  day  ordinary  cunvenienca 
of  the  body  corporato  without  an  adiMjuala  object,  or  whera  the  convenience 
almosl  nmounledio  nocessily.     The  puwer  of  acccpliiig  bills  ofcichanga 

The  decision!  in  H^eerlty  v.  Tke  L-acola  O  L.  ^  C.  Cam.  and  in  CliuTcK 
T.  Imprrial  Gas  Light  Co ,  were  foiincled  on  the  principle  governing  Ihe 
cxceptiona.  The  decision  in  tliia  exclirquor  caao  was  followrd  by  ths 
•nprenio  court  of  Ne*-Drnn»Ki<-k  Id  Seclye  v.  Lancaster  Mill  Company, 
Kerr'i  Rrp.  yn ,  and  lli<>ee  drci'iunn  tend  lo  narrow  the  doclrine  main- 
tained in  our  AmcricEiii  courts.  But  us  dealing  in  cuntracls  willi  corporate 
bodies  has  becomu  ao  common,  and  (ho  agency  of  GorjwrallDns  of  some  do- 
scripLlon  or  other,  is  preaeol  in  (he  infinite  bnuiness  concrrns  of  Ihe 
counlry,  il  bccamea  very  diflicull  lo  ssci-rlain,  and   dangerona  lo  miuiako, 

given  case,  comes  witliia  tha  priuciplo  of  (ha    exccpliou  to  the  general 
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prove  the  agency  and  contracts  of  the  agent  of  a  corpora- 
tion, {for  the  appointment  of  the  agent  need  not  be  by 
seal  in  the  case  of  ordinary  contracts)  corporations,  like 
natural  persons,  are  bound  only  by  the  acts  and  contracts 
of  their  agents,  done  and  made  within  the  scope  of  their 
authority.* 

(7.)  Of  the  eorpttrate  name. 

It  is  a  general  rule  that  corporations  must  take  and 
grant  by  their  corporate  name.  Without  a  name  they 
could  not  perform  their  corporate  functions ;  and  a  name 
is  so  indispensable  a  part  of  the  constitution  of  a  corpo- 
ration, that  if  none  be  expressly  given,  one  may  he  as- 
sumed by  implication.  ■>  A  misnomer  in  a  grant  by  sta- 
tute, or  by  devise,  to  a  corporation,  does  not  avoid  the 
grant,  ^ough  Uie  right  name  of  the  corporation  be  not 
used,  provided  the  corporation  really  intended  it  to  be 
made  apparent."  So,  an  immaterial  variation  in  the 
name  of  the  corporation,  does  not  avoid  its  grant ;  though 
it  is  not  settled  with  the  requisite  precision,  what  varia- 
tions in  the  name  are  or  are  not  deemed  substantial. 
The  general  rule  to  be  collected  from  the  cases  is,^  that 


•  Euex  Tnnipik«  CorporatiOD  t.  ColliDi,  S  Mau.  JIe;.S99.  CJark  T. 
Ccrporatiou  of  WuhingtoD,  IS  Whtatan,  40.  Bank  of  V.  S.  t  Dand- 
Ttd^,  Ibid.  64.  Lefgetl  t.  New-Jeraoy  Manaractnring  and  Banking 
Company,  Nta-Jtrny  Ck.,  April  term,  IB33.  Bank  ot  the  Metrapolw 
f.  Qottchlick,  14  Pelen,  19.  Ai  corporatioa*  act  by  agcnle,  they  sra 
teapoiuible  in  damagM  for  injuriei  iDflicisd  throagh  Iheir  means.  Good- 
1m  t.  City  of  CinciDDBtr,  4  Ohio  Rip.  500.  A  ipecisl  action  on  the  caM 
will  lie  for  neglect  of  cotponile  duty,  by  whicli  the  pliiatiffauSets  Riddle 
T.  Proprieton,  Slo,,  T  Man,  Rep.  IG9.  Thepowen  and  reepoaubililiea  re< 
■nltiog  rrom  corpante  ngenta  are  very  flilly  coiuidered,  and  the  substHDCe 
of  all  the  deciaiona  ia  given  in  Angell  j-  Anus  an  CorporalianM,  ch.  3. 

b  Anna.,  1  Lron.  Rep.  1E3.  I  Salt.  Rtp.  191.  I  Blacks.  Com.  474. 
475.     lKydenCorperal«>tu,^i.S37.S50.3S3.     10  Co.  38.  h.  2g.b. 

•  Caae  of  Ihe  Chancellor  of  Oiford,  10  Co.  57.  b.  lahabilanta  r.  String, 
6  HalMeiT*  Rtp.  3S3. 

«1  JTyrf  Of)  Corp.  33e-252.  G  Co.  64.  b.  10  Co.  126.  a.  Ro«l 
Company  v.  Craeger,  5  Harr.  ^  Jakn:  Rep.  133.  Afhean  Sooiety  v. 
Varick,  13  Jahn'i  Rep.  38.    The  Tarnpike  Company  t.  Hyen,  6  Strg-  ^ 
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a  variation  from  the  precise  name  of  the  corparalion, 
when  the  true  name  is  necessarily  to  be  collected  from 
the  instrument,  or  is  shown  by  proper  averments,  will  not 
invalidate  a  grant  by  or  to  a  corporation,  or  a  contract 
with  it ;  and  the  modern  ceises  show  an  increased 
liberality  'on  this  subject.  For  a  corporation  to  '293 
altempt  to  set  aside  its  own  grant,  by  reason  of 
misDomer  in  its  own  name,  was  severely  censured,  and 
in  a  great  measure  repressed,  as  early  as  the  time  of  Lord 
Oolte.- 

(8.)  Of  the  power  to  deet  members  and  make  by-lavs . 

The  same  principle  pievails  in  these  incorporated  so- 
cieties, as  in  the  community  at  large,  that  the  acts  of  the 
majority,  in  cases  within  the  charter  powers,  bind  the 
whole.  The  majority,  here,  means  the  major  part  of 
those  who  are  present  at  a  regular  corporate  meeting. 
There  is  a  distinction  taken  between  a  coporate  act  to 
be  done  by  a  select  and  definite  body,  as  by  a  board  of 
directors,  and  one  to  be  performed  by  the  constituent 
members.  In  the  latter  case,  a  majority  of  those  who 
appear  may  act;  but  in  the  former,  a  m^ority  of  the 
definite  body  must  be  present,  and  then  a  majority  of  the 
quorum  may  decide.  This  is  the  general  rule  on  the 
subject ;  and  if  any  corporation  has  a  difierent  modifica- 
tion of  the  expression  of  the  binding  wilt  of  the  corpora- 
tion, it  arises  from  the  special  provisions  of  the  act  or 
charter  of  incorporation. >■     The  power  of  election,  or  the 


JUalt,  19.  Woolwioh  v.  Fomit,  Penningien'i  Rtp.  115.  InlwlHtantsT. 
Stting,  5  Halittd't  Sep.  333.  Fint  P&riih  in  Satloa  t.  Cda,  3  Piei.  Btp, 
332.    AngtU  4-  Ame$  m  CorperatuHtt,  60,  61. 

•  Jnti.  Cent.  233.  cue  6. 270.  cue  8a     10  Co.  ISG.  a. 

k  Bex  T.  TbtIo,  Coop.  Rtp.  348.  1  Kyd  an  C^.  30&  400.  tS«.  I 
BUtJa.  Com.  47a  The  Kiii{  t.  Bellringer,  4  Ttnn  Rtp.  810.  The  Kint 
T.  Miller,  6  Ttrm  Rep.  268.  The  King  t.  Bower,  1  Banue.  ^  Grtu.  483. 
Kei  V.  Wlultaker,  9  B.  ^  Crtn.  648.  Ei  parte  Wilcoolu,  7  Cewen'i  Rep. 
403.  Field  t.  field,  9  WtnietFt  Rtp.  3M.  403.  Gibnn,  Ch.  J.  in  8t 
Huy'i  Chnioh,  7  Strg.  ^  Rault,  517.    Soe  tbe  lutqaet  irf  tk«  fafdi^ 
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supplying  of  members  in  the  room  of  such  as  are  Temoved 
by  death,  or  otherwise,  is  said  to  be  a  power  incident  to 
and  necessarily  implied  in  every  Eiggregate  corporation, 
from  the  principle  of  self-preservation.*  But  it  seldom 
happens  that  an  opportunity  is'afforded  for  the  applica- 
tion of  this  principle,  because  (he  power  of  election 
294*  must  be  exercised  'under  the  modifications  of  tho 
chatter  or  statute,  of  which  the  corporation  is  the 
mere  creature,  and  which  usually  prescribes  the  time 
and  manner  ofcorporate  elections,  and  defines  the  quali- 
fications of  the  electors.  If  this  be  not  done  to  the  requi- 
site extent  in  the  act  or  charter  creating  the  corporation, 
it  is  in  the  power  of  the  corporation  itself,  by  its  by-laws, 
to  regulate  the  manner  of  election,  and  the  requisite  proof 
of  the  qualifications  of  the  electors,  in  conformity  with 
the  principles  of  the  charter.'* 


■Dd  orgsniiBttoD  «f  oorponle  mMtinj^  and  til  cue*  relating  Ihcrclo,  ai- 
amined  \a  Aitgell  ^  Amtt  on  Cmpmatunut  cb.  14,  453.  3d  rdil.  The 
Neie-Yerk  Rfvaed  Statulei,  toI.  iL  p.  555.  kc.  ST,  \nn  declared,  that 
when  any  puwer,  aothorily  or  duty  ia  confided  by  lav  to  ihres  or  mot* 
peraoiM,  or  whf  uerer  Ihrea  or  mara  peraoni,  or  officer*,  are  aalboriifd  or 
required  Id  perrarm  any  act,  Ihe  power  may  be  riercised  by  a  majarity, 
upon  a  meeting  of  att  Ills  persons  ao  eatruatrd  or  smpoirered,  unleaa  spe- 
cial prDTiatan  be  olherwiae  made.  It  i>  aln  a  general  principle  or  law, 
or  which  (hiB  alututs  proviiton  ia  partly  declaratory,  thai  in  a  cuie  of  mere 
private  autliorily  and  confidence,  uuleM  provition  be  made  to  the  contrary, 
the  nhola  body  masi  meet  and  aerce  in  the  decision ',  but  that  in  mattera 
of  public  concern,  or  in  some  reapeuts  of  a  general  nature,  and  all  meet, 
tha  act  of  the  majority  will  bind.  Commonwealth  t.CbdbI  Com.  9  Waff*' 
Rep,  4G6.  Green  t.  Miller,  6  Joint.  Ftp.  38.  Vidt  Infra,  p  633.  On 
a  reference  to  three  arbilen  if  all  meet,  the  award  of  two  ia  valid.  Meikle- 
John  V.  Younfr.  Siuart'i  Lnatr  Canada  Rep-  43.    But  this  is  contrary  (> 

U.0  B^neral  role. 
■  Hicki  V.  Town  of  LauDceston,  I   Ral.  Mr.  513,  514.    B  Eail't  Rtp. 

S-a.  n.  8.  C. 

0  3  Kyd  on  Corp.  30—30.  Tliough  the  clierler  gives  to  d  Eflect  body 
the  powf  r  to  make  by-laws,  il  does  not  divett  Iho  body  of  corporationK  at 
largo  of  llifl  same  right.  King  v.  WeitwooJ.  4  liarnw.  ^  Crts*.  TEH. 
Lovell  v.  WesiwooH,  2  ZJoHxfCWie'sP.  C.  CcfSL  There  is  this  dla- 
tinction  on  the  subject,  thn I  if  the  power  of  makiiie  bj^-'ria  hi- commiLted 
to  the  corporate  body  at  large,  they  may  delegate   that  power  to  a  select 
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It  was  decided,  in  the  case  of  Newling  v,  Franfxa,^  thai 
vheti  the  mode  of  electing  corporate  officers  was  not  re- 
gulated by  charter  or  prescription,  the  corporation  might 
make  by-laws  to  regulate  the  elections,  provided  they  did 
not  infringe  the  charter."*  And  in  the  case  of  The  Com- 
monwealth of  Pennsylvania  v.  Woelper,"  it  was  held, 
that  a  corporation  might,  by  a  by-law,  give  to  the  presi- 
dent the  power  of  appointing  inspectors  of  the  corporate 
elections,  and  also  define  by  by-laws  the  nature  of  th& 
tickets  to  be  used,  and  the  manner  of  voting.  All  such 
regulations  rest  in  the  discretion  of  the  corporation,  provi- 
ded no  chartered  right  or  privilege  be  infringed,  or  the  law 
of  the  land  violated.  It  is  settled,  that  a  by-law  cannot 
exclude  an  integral  part  of  the  electors,  nor  impose  upon 
^em  a  qualification  inconsistent  with  the  charter,  or  un- 
connected with  their  corporate  character.*  Though  in 
the  case  of  elections  in  public  and  municipal  corporations, 
and  in  all  other  elections  of  a. public  nature,  every  vote 
must  be  personally  given  j'  yet,  in  the  case  of  monied 
corporations,  instituted  for  private  purposes,  it  has 
been  held,  'that  the  right  of  voting  by  proxy  might  "259 
be  delegated  by  the  by-laws  of  the  institution 
when  the  charter  was  silent.^ 


body  repreMnting  them  ;  but  if  the  power  be  giTsn  to  a  lelect  bodjr,  Ibey 
eapnot  delegate  that  power. 

•  Ttrm  Btp.  189. 

k  See,  alw,  Rex  v.  ^ncer,  3  Burr.  Rtp.  1837.  2  Kydan  Carp.  26 — 
91.    King  T.  WeMnood,  7  Biagiam'»  Rep.  1. 

•  3  StTg.  f  Rawie,  39. 

•  RsxT.  SpeDcer,  3  Burr.  Rep.  IBQ7.  The  geDeral  law  on  Ibn  aubjeet 
of  valid  by-lawB,  it  well  digerted  in  1  Woadd,  Ltc.  495—500.  No  director 
oftn  bs  excloded  by  the  board  of  direcCon  of  a  banking  iaetitulion,  Ihim 
liapecting  the  hooka  of  the  bank,  and  tbe  oontt  will,  in  a  proper  caie,  en- 
SoKK  the  Ti^t  by  mondamaa.  It  miut,  heweveii  bo  in  a  eoae  of  a  clear 
ri^l,  and  for  nme  joat  or  naaful  purpose.  The  People  t.  Throop,  13 
WendtWi  Ref.  163.  Hatch  t.  City  Bank  of  Naw-OrlBam,  1  Rabintan'r 
Ltttie.  Rep.  4T0.  The  tight  in  thia  lut  cue  was  considered  t»  belonging 
to  the  individaal  itDckboiden. 

•Case  at  the  Dean  and  Chapter  of  Femes,  Davie^  Rtp~  139.  Attar- 
Be;  G«ii«nl  T.  Scott,  1  Veity,  413. 

I  The  State  t.  Tndor,  5  D<y'«  Rep.  399.     In  New-Tmk,  (R.  S.  toL  L. 
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It  is  a  question  not  definitely  settled,  whether  the  offi- 
cers of  a  corporation,  who  are  directed  to  be  annually 
elected,  can  continue  in  oflice  after  the  year,  and  until 
others  are  duly  elected,  in  cases  where  the  time  of  el«o- 
tion  under  the  charter  has  elapsed,  either  through  mia- 
take,  accident,  or  misfortune,  and  there  is  no  .provision 
in  the  charter  for  the  case.  In  the  case  of  public  officsn 
who  are  such  de  facto,  acting  under  color  of  office  by  an 
election  or  appointment  not  strictly  legal,  or  without  bar- 
ing qualified  themselves  by  the  requisite  tests,  or  by  hold- 
ing over  after  the  period  prescribed  for  a  new  appoiat- 
ment,  as  in  the  case  of  sherifis,  constables,  &c. ;  their  acle 
are  held  valid  as  respects  the  rights  of  third  persons  who 
have  an  interest  in  them,  and  as  concerns  the  public,  in 
order  to  prevent  a  failure  of  justice.' 


604.)  U  lh«  eleoUoD  of  corporate  offieen  in  coipuvtiom  of  ■  privtta  u- 
tun,  cxscpt  library,  caligioui  aad  monieil  corporatnaa,  ■tockholden  maj 
YOte  by  proxy.  In  Phillipa  v.  Wickhim,  I  Paige'i  Rep.  593,  the  chancel- 
lor doubts  tbe  validity  of  the  right  of  Toling  by  proxy,  when  (he  power  ii 
not  given,  nther  aipresily  or  impliedly,  In  the  act  creating;  (he  iaititatim. 
And  in  Taylor  t.  Griswold,  3  Oreen'i  N.  J.  Rep  933,  in  the  luprene 
Coun  or  New-Jeney,  alter  a  full  and  learned  diacOHion,  it  wai  held  to  be 
a  principle  of  the  common  taw,  (hat  where  an  election  depended  npoii  (he  ex- 
erciie  of  judgment,  the  light  conld  not  be  deputed  ;  and  (hat  it  reqaired 
legiiiative  eanction,  before  any  corporate  body  could  make  a  valid  by-law 
aothDriiing  membeta  to  vote  by  proxy.  The  anthotity  of  the  case  of  the 
State  v.  Tudor,  may,  therefore,  be  considered  as  eeaentially  ahoken. 

•The  King  V.  Lisle,  Andrtmt  Rtp.  163.  The  People  v.  Coliina,  T 
JoliBt.  Rep.  549.  Jonea  v.  Gibaon,  1  N.  H.  Rep  366  Johniton  v.  W^- 
son,  3  Ihid.  303.  AnoQ.,  13  Mod.  Rep.  356.  In  (he  matter  at  (he  M. 
and  H.  Railroad  Co.,  19  WtndtU,  135.  145.  Plymouth  *.  Painter,  IT 
Conn  Rtp.  ASS.  The  State  v.  Allen,  3  JrtdtWt  S.  C.  Rtp.  183. 
SpragiM  V.  Bailey,  19  Piek.  Rtp.  436.  In  Ihia  last  case,  it  was  held  that 
a  eollaetor  of  taxes  waa  not  reapouaible  for  the  re|[alarily  of  the  town 
HMetJDg,  or  the  validity  of  the  vstea  at  (he  meeliug  at  whish  the  tax  waa 
granted.  It  le  a  umal  and  wise  proviiion  in  public  charter!,  that  (he  offi- 
Oera  dlreStedln  be  innoally  appointed,  ahall  continus  in  office  until  other 
it  pemonBahall  be  appointed  and  iworn  in  tbair  placea.  This  wm  thecva 
in  the  charter  granted  to  the  city  of  New- York,  in  16BG,  and  afiin  in 
1730.  By  the  Engliah  statute  of  1  Viatoria,  oh.  78,/ar  the  nguUtioanf 
munkiptd  eorpBratiam,  il  waa  declared  Uiat  tbe  eleotioa  of  pwMBt  t« 
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This  geaeml  principle  has  been  applied  to  the  officexs 
<£  a  piirate  monied  corporaLioo,  so  far  as  concerns  the 
rigbts  of  others,*  and  the  sounder  and  betler  doctrine,  I 
apprehend  to  he,  that  where  the  members  of  a  corpoia- 
tion  are  directed  to  be  annually  elected,  the  words  are  on- 
ly directory,  and  do  not  take  away  the  power  incident  to 
the  corporation  to  elect  afterwards,  when  the  annual  day 
^as,  by  scoae  means,  free  from  design  or  fraud,  been  pass- 
ed by> 

The  statute  of  I L  Goo.  I.  c  4.,  was  made  express-  *296 
ly  to  pcevfut  the  hazard  and  evils  of  a  d  issolution  of 
the  otwporatioD,  from  the  omission  to  elect  on  the  day ;  and 
it  seems  to  admit  of  a  question  whether  the  statute  was  not 
rather  declaratory,  (for  so  it  has  been  called,}  and  intio- 
-duced  to  remove  doubts  and  difficulty.^     The  election, 


wopomte  office*  abould  not  ba  qoMtioDMl  fsr  wuit  of  tide  ii  the  penoni 
pRaidiilg  at  luch  alectioiiB,  prorided  such  penoDi  w>rs  tn  actual  poaaaa- 
aioii  of,  and  had  lakso  upon  UHnuslTSa  tha  eiacution  of  the  dutie*  of 
■tich  office. 

•  Baird  t.  Bank  of  Waahingtoii,  U  Strg.  ^  RawU,  411.  Bank  of  U. 
B.  T.  Dandridga,  13  Whtttan,  64.  Icfaigh  Bridge  Co.  t.  Lehigh  Canal 
Compan;,  4  JlowJa,  1. 

kHickii*.Towna[LBuiiceatoti,  1  Jial.  Air.  513.  Foot  v.  Prowao,  Maj- 
or of  Truni,  Str.  Rtf.  635.  3  Bra.  P.  C.  167.  S.  C.  Tha  Qneen  *. 
-CorporalkiD  of  DsrhaDi,  10  Mad.  Mef.  14S.  The  People  v.  Rnnkcl,  9 
Jahu.  Rtf.  MT.  Tnuieea  of  Venion  Society  T.  Hill,  6  Coaen't  Rtp.  23. 
M'Call  *.  Byram  Mvmfacliuug  Co.,  6  Conn.  Rep.  428.  NaihviUe  Bank 
V.  Fetna;,  3  Hump.  T/bb.  Rtp  £33.  But  lee  Rei  *.  FdoU,  T  Med.  Rtf. 
195.  Csmfmp. /lariJw.ao.  ^  Barnmrti  Rtp.  K.  B.iAt.  S.C.Cam- 
lr« ,'  and  iba  opinion  of  the  chancellor,  in  FhiUipa  *.  Wickham,  1  Paig^t 
Rep.  S90,  aaemi  alao  to  be  eonfra.  In  the  caae  of  Rex  *.  Pools,  (Com* 
larnjL  Hardu.  20.)  Lord  Hacdwickc  apeaks  doubtfolly  of  the  comDion  law 
on  thia  point ;  thungh  bo  ter«r«  to  tha  eaae  of  Laudulown,  in  ReWi 
Abridgemunt,  where  an  election  eight  daji  after  the  charter  day  vaa  bald 
fDod,  for  tbal  the  day  wa>  only  directory.  But  he  admitted,  that  the  mea- 
tioD  of  houn  en  tha  eleotion  daya  waa  merely  directory,  and  not  raatrictira. 
In  Ibe  caae  Ex  parti  Htath  and  aHari,  3  Hill,  43,  it  waa  bdd  IhU  where 
•  alalute  required  an  official  act  to  be  done  by  a  givtn  day,  for  a  public 
pa^Kaa,  it  waa  merety  dirtetary  aa  to  time,  and  the  act  dona  on  a  ana- 
eeeding  day  waa  held  valid , 

•TbeKingf.  Faamre,3r«rwii«r.338.U5,S46.    By  lb*  A.  F.  Sc- 
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when  it  does  take  place,  must  be  had,  and  the  assent  of 
a  majority  of  the  corporation  to  any  transaction  concern- 
ing  the  corporation  must  bo  given,  when  the  members  of 
the  corporation  are  duly  assembled  eoUeffialiter  ;  and 
they  must  act  simul  et semel,aad  not  scatteringly,andat 
several  times  and  places.* 

The  pover  to  make  by-laws  is  either  expressly  given 
or  tacitly  annexed,  as  being  necessarily  incident  to  corpo- 
rate bodies  to  enable  them  to  fulfil  the  purposes  of  their 
institution  ;  and  when  the  objects  of  the  power  and  the 
persons  who  are  to  exercise  it,  are  not  specially  defined 
in  the  charter,  it  is  necessarily  limited  in  its  exercise  to 
those  purposes,  and  resides  in  the  body  politic  at  large. 
It  is  usual,  however,  in  the  charter  creating  the  corpora- 
tion, to  vest  the  power  of  making  by-laws  in  a  select  bo- 
dy, as  for  instance  in  a  board  of  trustees  or  directors.** 
These  corj>orate  powers  of  legislation  must  be  exercised 
reasonably,  and  in  sound  discretion,  and  strictly  within 
the  limits  of  the  charter,  and  in  perfect  subordination  to 


i  Stalutti,  it  any  emporatioa  ihall  not  organha 

ID  of  it!  biuincM  witliin  one  year  trnm  the  dale  of  it*  incorpon- 
tkiD,  ill  corporate  power*  shal!  cease. 

•  The  Dbbq  and  Chapter  of  Feiaea,  Dacitt'  Rep.  130—133.  Fierce  <r. 
New-OrleanB  Building  Co.,  9  Lrnt.  Rep.  397.  In  tike  manner  the  acta  of 
joint  arbitratoiii,  OB  w?il  a*  all  other  judicial  BOte,  muet  take  place  in  the 
pretence  of  each  other.  Stalworth  t.  Ino*,  Mreten  ^  H'tUiy,  4f>6. 
Moore  r.  Exr*.  of  Moore,  Coie'tN.J.R.  144.  Wli an  a  corporal iou  elec- 
tion ha*  been  irregularly  or  illegally  conducted,  the  rpgularsnd  establiabed 
oommon  law  remedy  ia  by  motion,  for  learo  to  file  a  quo  vtarranto  iurorma- 
tion,  Bx  parti  Murphy,  T  Coiecn,  153.  Regina  t.  Aldereon,  11  Adatph 
4  Ellia,  1.  In  New-York  by  atalnle  (toaa.  4B,  ch.  .135,  sec.  9,  and  which 
profiaioD  wsa  arterwarda  iucorponted  in  the  N.Y.  R.  S.  vol.  i.6a3.  kc.  5,1  a 
more  aummary  and  eaiy  remedy  wae  provided.  Any  penoD  aggriered  by 
any  euch  corporate  election  may,  on  giving  reaaonable  notice,  apply  to  the 
mpreme  court,  who  are  to  proceed  fortbwith,  and  in  a  aumiiiBry  way,  to 
bear  the  affidavits,  prooft  and  allegation*  of  the  partie*.  and  lo  ealablisli' 
the  election,  or  order  a  new  eleelion,  or  make  aach  Older  and  give  auch  re- 
lief as  right  and  jnatice  may  require.  See  the  cose  Ex  partt  Aolmr*,  5> 
CnBrn436,  to  that  eSecl. 

k  Augttt  §f  AwiM  «n  Carppratien,  3d  edit  ch.  10. 
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the  constitution  and  general  law  of  the  land,  and  the 
rights  dependent  thereon.  Subject  to  these  limitations, 
the  power  to  make  b^-laws  may  be  sustained  and  enfoic- 
ed  by  just  and  competent  pecuniary  penalties.' 

'(9.)  0/ the  power  of  removal.  "297 

The  power  of  amotion,  or  disfranchisement  of  a 
member  for  a  reasonable  cause,  is  a  power  necessarily  iuci- 


*  8«e  the  opiniant  of  tbs  jodgw  ia  the  cue  at  the  Kid^  v.  WeitTood, 
7  Bing.  Rep.  I;  aitdtbe  very  eraborite  opinion  of  the  Am.  V.  Ch.ofNew- 
York,  in  WcXtTMltT.  Corfmationaf  Ikt  Cilyof  Ntie-Yorlc,^  HoffiMiCi 
Ci.  Rap.  and  see  AitgtU  ^  jlnw*  an  CorpoTotiim*,  cb.  10.  U.  ediL,  whan 
thii  branch  of  the  ■abjacl  ij  tiented,  uid  nitb  great  and  eihaiwtiag  n* 
■earcb.  Evary  corporate  body  has  a  right  at  commoa  lav,  and  without  sls- 
tate.  to  make  bj-iawa  needful  Tor  the  mana^nieDt  of  the  buiineaeand  pro- 
petty  or  the  coipontioa,  and  to  regalale  the  dutins  and  conduct  of  its  offi- 
OHB  andaganU.  Savage,  Cli.J.,ia  The  PeopleT.Tbroop,  12  WendttT* 
JI.183.  Child  T.  Hudun  Bay  Company,  3  P.  )Fm*.  a09.  In  the  can  of  tb« 
rSlafi  o/  Levinana,  tx  relat.  Hatch,  T.  Thr  Cits  Bank  of  Ntw-Orltam, 
decided  on  appeal  to  the  ■upreme  court  of  LoaiaiBDi,  March,  1843,  it  waa 
adjudged  that  a  etoekhnlder  and  director,  wilhont  a  reioiation  of  the  board, 
had  no  right  to  inspect  the  stock  )edger,  or  tranafer  book  cooKining  tbo 
Eat  of  tbe  Hookholden.  Sea  Rex  v.  Bank  of  Englaad,  3  B.  ^  Aid.  690. 
Kbit.  Merchant's  Taylor's  Company,  3  B  ^-Adolphut,  115,  cited  in  enp- 
port  of  the  decision,  and  the  case  of  the  People  T.  Thraop,  in  13  M'end., 
waa  cited  in  eupport  of  tbe  deciaion  at  the  court  ttelow.  But  a  corporation 
cannot  by  a  Sp-laa  aubject  to  forfeiture  share*  of  etockbolden  for  non- 
payment of  inatalmanta,  unlen  the  power  be  expressly  granted  by  (be  ehar- 
'  tar.  Corporations  cannot  impoae  penalties  and  take  redress  into  their  own 
iMiids.  Kbk  T.  Ncrrili,  1  Term  Rtp.  IIT.  In  the  matter  of  the  Long 
Island  R.  R.  19  Wendell,  37.  How  far  and  whan  it  ia  in  the  power  of  a 
corporation  to  enforce  by  suit  the  paymont  of  lubacriplions  for  corporate 
■took,  and  make  and  rocover  agsessments  for  (he  same,  is  fully  considered 
and  the  cases  critically  examined,  in  A-ngelt  ^Ametaa  Corporaf ions,  3d.  ed. 
ch.  15.  In  TutOe  v.  Walton,  1  Ketly't  Geo.  R.  43,  a  by-law  of  a  corpo- 
ration  creating  s  lien  on  (he  stock  of  the  members,  for  their  corporate 
debts  is  valid  and  binding  between  the  corporators,  and  even  as  against  a 
parcbaser  at  execution  of  (he  stock,  leiih  notice  of  the  lien,  and  when  the 
lien  was  prior  in  time  to  (he  lien  acquired  under  the  judgmeoL 

A  Eertijicate  of  eorparate  etoek,  is  transferable  by  a  blank  endorsement, 
which  ma;  be  filled  np  by  the  holder,  by  writing  an  assignment  and  power  of 
attorney  oTer  the  signataie  endoned.  Korlrigbt  v.  Bud&lo  Commercial 
Bank,  30  IfeniftU,  91. 
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dent  to  every  corporation.  It  was,  howerer,  the  doc- 
trine formerty,  that  no  freeman  of  a  corporation  oould  be 
disfranchised  by  the  act  of  the  corporation  itselfl  unless 
the  charter  expressly  conferred  the  power,  or  rt  existed 
by  prescription.*  But  Lord  Ch.  B.  Hale  held,*'  that  every 
corporation  might  remove  a  member,  for  good  cauae ;  and 
in  Lord  Bruce's  case,"  ihe  K.  B.  declared  the  modem  opi- 
nion to  be,  that  a  power  of  amotion  was  incident  to  a  cor- 
poration.  At  last,  in  the  case  of  The  King  v.  Richard- 
son,^ the  question  was  fully  and  at  large  discussed  in  the 
K.  B. ;  and  the  court  decided,  that  the  power  of  amotion 
was  incident,  and  necessary  for  the  good  order  and  go- 
vemmeut  of  corporate  bodies,  as  much  as  the  power  <^ 
making  by-laws.  But  thispowerofamolion,  as  the  court 
held  in  that  case,  must  be  exercised  for  good  cause  ;  and 
it  must  be  for  some  offence  that  has  an  immediate  rela- 
tion to  the  duties  of  the  party  as  a  corporator  ;  for  as  to 
offences  which  have  no  immediate  relation  to  his  corpo- 
rate trust,  bm  which  render  a  party  infamous  and  unfit 
for  any  office,  they  must  be  eslablishcd  by  indictment  and 
trial  at  law,  before  the  corporation  can  expel  for  such  a 
cause.  In  the  case  of  The  ComtnomeeaUk  v.  St.  Patricias 
ISodeti/,*  while  it  was  admitted  to  be  a  tacit  condition 
annexed  to  the  corporate  franchise  that  the  members 
would  not  oppose  or  injure  the  interests  of  the  corporate 
body  :  and  that  expulsion  might  follow  a  breach  of  the 
condition  ;  yet  it  was  adjudged,  that  without  an  express 

power  in  the  charter,  no  member  could  be  dis- 
*298     franchised,  unless  he  *had  been  guilty  of  some 

offence  which  either  affected  the  interests  or  good 


•Bagg'icue,  II  Cs.  99- n.  Sd  rsBolDlion.    8m  also  Sly.  Arp.  477,  480. 
1  Lord  RayiB.  39U.    Q  Ibid.  156G. 
h  Tidderly'i  case,  1  Sid.  Rtp.  U. 
'2  Sir.  Rtp.  891. 

*  1  Bktt  Rep.  917. 

•  3  Stnney'f  Rtp.  441.    See  abo  to  8.  P.  WiUeoei  on  Man.  Ctrptn- 
ttsnt,S71. 
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government  of  the  corporation,  or  -was  indictable  by  the 
law  of  the  land,  and  of  which  he  had  been  convicted. 
'If  there  be  no  special  provision  on  the  subject  in  the 
charter,  the  power  of  removal  of  a  member  for  just  cause, 
resides  in  the  whole  body.*  But  e  select  body  of  the  cor- 
poration may  possess  the  power,  not  only  when  given  by 
charter,  but  in  consequence  of  a  by-law  made  by  the  body 
at  large  ;  for  the  body  at  lai^  may  delegate  their  pow> 
ers  to  a  select  body,  as  the  representative  of  the  whrfe 
community.'' 

The  cases  do  not  distinguish  clearly  between  disfran- 
ckiaement  and  amotion.  The  former  appUes  to  mem- 
bers, and  the  latter  only  to  officers  ;  and  if  an  officer  be 
removed  for  good  cause,  he  may  still  continue  to  bo  a 
member  of  the  corporation."  Disfranchisement  is  the 
greater  power,  and  more  formidable  in  its  application  ; 
and  in  joint  stock  or  monied  corporations,  no  stockholder 
can  be  disfranchised,  and  thereby  deprived  of  his  proper- 
ty or  interest  in  tlie  general  fund,  by  any  act  of  the  cor- 
porators, without  at  least  an  express  authority  for  that 
purpose  ;<!  and  unless  an  officer  be  elected  and  declared 
to  hold  during  pleasure,  the  power  of  amotion,  as  well  as 
of  disfranchisement,  ought  to  be  exercised  in  a  just  and 
reasonable  manner,  and  upon  due  notice  and  opportunity 
to  be  heard.* 


•  The  KiDE  r.  L^me  RsgM,  Doug.  Rep.  149.    WiUcock  od  M.  C.  346. 

►  md.  and  3  Burr.  Rep.  1837. 

■  Angetl  ^  Amet  on  Corporatitnt,  404.  3il  ed. 

a  Ibid.  40S.    Bsgg'«  cue,  II  Co.  99. 

•The  Cammauwealth  V  Fenn.  Beneficial  Societ;,  fi  Serg.  ^  Ratelt, 
141.  Bat  the  power  ordiifranchisetneat  end  imotion  is  to  be  etercEied  by 
the  caipDntiOD  si  large  aalees  it  be  by  charter  eipresBly  confided  to  a  par- 
ticntar  penou  or  seSect  body.  Angell  4"  Amti  on  CorporaUoni,  433.  3d 
edit.  In  this  la<t  edition  of  Menn.  AnfeU  ^  Ame;  the  cawa  ia  wbich 
the  power  of  amotion  or  diafranchiaainenl  may  be  or  bo  not  eierciaed, 
are  collected  and  reviewed,  p.  p,  40B.  424.  cb.  13.  The  acceptance 
ef  aQother  incompatible  office  doea  not  operate  aa  au  abeolate  avoid- 
ance of  the  former,  in  any  caae  wbare  the  party  conld  not  divest  himaelf 
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(10.)  Corporate  powers  stricily  construed. 
The  modern  doctrine  is,  to  cousider  corporations  as 
haring  such  powers  as  are  specifically  granted  by  the  act 
of  incorporation,  or  as  are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  expressly  granted, 
*299     and   a^   not   'having   any   other.     The  supreme 
court  of  the  United  States  declared  this  obvious 
doctrine,*  and  it  has  been  repeated  in  the  decisions  of  the 
stale  courts. >■     No  rule  of  law  comes  with  a  more  reason- 
able application,  considering  how  lavishly  charter  privi- 
leges have  baen  granted.    As  corporations  are  the  mere 
creatures  of  lav,  established   for  special  purposes,  and 
derive  all  their  powers  from  the  acts  creating  them,  it  is: 
perfectly  just  and  proper  that  they  should  be  obliged 


of  that  office  by  hi»  awn  act,  withoat  the  » 
T.  PatlenoD,  4  Snmir.  ^  Aid.  I. 

•  Head  &  Amorjr  t.  Tbs  FraTidgDcs  Inaqruiae  CoinpaDy,  S  CraKci, 
IGT.  MsrahatJ,  Cli  J.,  4  W/ualoa,  Sdfi.  Beaity  v.  Lenoa  at  Knowlei,  4 
Peteri'  U.  S  Rip.  163,  Taney,  Ch.  J.,  in  the  cue  of  Ihii  Bank  of  An- 
gaUa  T.  Earie,  13  Pelert,  587.  Banyonr.  CtMer,  14  H.  133.  Slory,  J., 
b  the  case  of  the  Bank  efthe  U.  S.  y.  DiindridEe,  IS  Wtmton,  S8. 

k  The  People  T.  ULiea  iDiureiicB  Company,  15  Joint,  ilcp.  358.  383.  19 
Id.  1  S.  P.  The  N.  Y.  FLre  Inaurance  CompaDy  T.  Ely,  5  Conn.  Rep. 
560.  N.  Y.  Firemeti'a  loeurance  Company  t.  Slurgea,  3  Coucr'*  Rip. 
664.  675.  The  N.  R.  Irw.  Co.  v.  lawrt-nce,  3  Wendell,  483.  Savage,  Ch. 
J.,  N.  R  F.  Ins  Co.  v.  Ely,  3  Covrtn,  709.  U(b  and  Fire  Ins.  Co.  v.  Me- 
ehanic  Fire  Ins.  Co.,  7  Wendell,  3i.  Fint  Poriih  in  Su Hon  v.  Cole,  3 
Pick.  Rrp.  233.  The  Siato  v.  Subbina,  1  SjeiearCi  Ala.  Rep.  289.  Ber- 
lin T.  New.Britain,  9  Conn.  Rep.  ISO.  Angill  and  Amti  on  CorporatioM, 
939,  3d  ed.  The  Ne^-York  Retued  Slatate;  toI.  j.  p.  600.  aec.  3,  have 
declared,  that  no  coipDratioiT  shall  paaBeai  or  exercise  iiny  corporate  powela 
Dot  eipreaaly  given  by  statute,  ur  by  iu  charier,  except  anch  as  aball  be 
naceaaary  to  the  eierciae  of  the  powers  sn  enumerated  and  giien.  The 
caa«  of  Sharp  v.  Speir,  &nd  Sharp  v.  Johnson,  4  HiU't  N.  Y.  Rep.  76,  92, 
are  aamples  of  Iho  very  strict  and  even  stringent  construction  of  the  pow- 
•la  and  proceadings  of  municipal  corporations,  iu  respect  to  auesBnienla, 
t«ialiou,  and  sales  of  private  property.  By  the  Nrw-York  Revittd  Sta- 
UUei,  3d  ed.  vol.  1.  893.  894,  all  asaociations  for  banking  purposes  and 
all  banking  operations  UDaulbDriaad  by  law,  are  prohibited  under  ■  penalty- 
The  prohibition  extends  equally  to  foreign  eorporationa  exercising  buaineia 
of  banking  m  this  aiate. 
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Strictly  to  show  their  authority  for  the  business  they 
assume,  and  be  confined  in  their  operations  to  the  mode, 
and  manner,  and  subject  matter  prescribed,"  The 
modem  language  of  the  English  courts  is  to  the  same 
effect  ;*>  and,  in  a  recent  case,"  it  was  observed,  that  a 
corporation  could  not  bind  themselves  for  purposes  foreign 
to  those  for  which  they  were  established.  Where  a  cor- 
poration was  created  for  purposes  of  trade,  it  resulted 
necessarily  that  they  must  have  power  to  accept  bills, 
and  issue  notes.  But  if  a  company  be  formed,  not  for  the 
purposes  of  trade  but  for  other  purposes,  as,  for  instance, 
to  supply  water,  the  nature  of  their  business  does  not 
taiseanecessary  implication  that  they  should  have  power 
lo  make  notes,  and  issue  bills  ;  and  it  seemed  lo  be 
doubted  whether  there  must  not  be  an  express  authority 
to  enable  them  to  do  it.  The  acts  of  corporation  agents 
are  coitstnied  with  equal  strictness  ;  audit  is  the  doctrine, 
that  though  a  deed  he  signed  by  the  president  and  cashier 
of  a  corporation,  and  be  sealed  with  its'corporale 
seal ;  yet  the  courts  may  look  beyond  the  seal,  'and  'SOO 
if  it  be  affixed  without  the  authority  of  the  direc- 
tors, and  that  fact  be  made  affirmatively  to  appear,  the 
instrument  is  null  and  voiA.^ 


'  Corponte  acta  niiiil  not  only  ba  lalhoriied  by  tlie  charter,  but  thoMi 
acU  miul  be  done  by  auch  officcn  or  agenta,  and  in  anch  maiinrr  aa  )Iiq 
chatter  aatlioriiM.  Taney,  Cb.  J.  in  lbs  Dank  uf  Augasta  v.  Eurlr,  13 
Peltr;  5B7. 

»  l)ublin  Corporation  i.  Atlorafy-Goneral,  9  B'.igi,  N,  S.  3fl5. 

•  Draughiaa  v.  Tba  Manuhrater  Water  Works  Caaipany,  3  Bmnw.  ^ 
Ali.  1. 

<The  Mayor  and  Commanally  of  ColciieHcr  v.  Lonlon,  1  I'm.  ^ 
BtOMtt'  Rtp,  a-lS.  Tilgliman.  Cb.  J.,  in  )Iio  c»e  of  St.  Mary's  Chnrch. 
^  SfTg.  ^  Raatt,  530.  Uggen  y.  N.  J.  Man.  uiid  Bdiiking  Co.,  in  Ntw- 
Jrrny  Ckanttry,  April  Irrm.  1B33.  EvFty  acl  o!  a  pnbiic  body  ailing 
naJfrilamle  aulhorily,  which  ia  lodivxl  on  OB-n* r  of  IiIh  proprfiyfur 
any  public  purpoas,  wilhoat  liiaconwnl,  ia  lo  b«alfi<~I1y  gud  rig-Idly  pnreited. 
Via  Wiuklo  Railroad  Company.  2  Grtcit'a  N.  J.  Rfp-  163.  Tlie  Kins  v. 
B>ph«».  7  Term  Rrp.  363.  Tlia  King  t.  Mnyor  of  Liverpool.  4  Burr. 
!44.    Rti  V.  Cooko,   Catop.  3G.     Weilerrell  v.  Corpomliou  of  New- 
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IV.  Of  the  viMtation  of  corporations. 

I  proceed  next  to  consider  tbe  power  and  discipline  of 
visitations  to  which  corporations  are  subject  It  is  a 
power  applicable  only  to  ecclesiastical  and  eleemosynary 
corporations  ;■  and  it  is  understood,  that  no  other  corpora- 
tions go  under  the  name  of  eleemosynary,  bnt  colleges, 
schools,  and  hospitals>  The  visitation  of  civil  corpora- 
tions is  by  the  gOTemment  itself,  through  the  medium  of 
the  courts  of  justice.  And  in  the  case  of  the  failure  or 
want  of  a  visiter  over  a  private  eleemosynary  foundation, 
the  duties  of  visitation  devolve,  in  England,  upon  the 
crown,  and  is  exercised  at  the  present  day  not  by  the  K- 
Bt  but  by  the  lord  chancellor  in  his  visitatorial  capacity.' 
Ab  it  has  been  deteimined  in  New- York, ■!  that  the  chan- 
cellor cannot  act  in  a  visitatorial  character,  the  jurisdic- 
tion in  such  a  case  would  revert  to  the  courts  of  law,  ac- 
cording to  tlie  ancient  English  practice,  to  be  exercised 
under  common  law  process." 

To  eleemosynary  corpomtions,  a  visitatorial  power  is 
attached  as  a'  necessary  incident.  The  nature  and  ex- 
tent of  this  power  were  well  explained  by  Lord  Holt,  in 
bis  celebrated  judgment  in  the  case  of  Philips  v.  BuryS 
If  the  corporation  be  public,  in  the  strict  sense,  the 
•301     government  'has  the  sole  right  as  trustee  of  the 


YoA,  2  Hnffman't  Ch.  Rip.  See  also  npra,  d.  e.  lb*  CHM  at  Sfaarp  t. 
Spier,  and  of  Slinrp  t.  Johueon.  There  U  a  very  Talaable  diKonioa  ou 
the  nature,  power  aad  reitriction  of  the  transTer  of  coiporate  itock  iu  ch. 
16  of  AngtU  ^  Atnei  on  CarpoTatiani,  3  ediL  p.  499,  aad  the  numerous 
Alrencan  cbbbs  are  there  cited,  and  ciunioed.  The  nibject  i*  rather  of 
too  practical  a  dbIutb  to  admit  in  a  work  of  thii  character  of  a  digest  of  the 
many  and  Dice  diatinclions,  and  I  miut  refer  the  itndent  to  tlie  treatise 
itwU. 

'  1  Blaekt.  Com.  480.    SKgdon  Corp.  174. 

k  1  Wood.  Ltc.  474. 

•  The  Attomer- General  v.  Dixie,  13  Vtt.  519.    The  Same  v.  Claren- 
'  don,  17  JUJ.  491. 

4  Anbnm  Academy  t.  Strong,  1  lbpkt»'t  Ch.  Stp.  S78> 

•  Bex  T.  Bishop  of  Chester,  Sir.  Stp.  797. 

(  SUnatt'*  Sep.  447.    1  Lard  Baym.  5.  S.  C.    3  Ttrm  Rtp.  346. 
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pablic  interest,  to  iospect,  legulate,  control,  and  di- 
rect the  corporation,  and  itsfunds  and  franchises,  be- 
cause the  whole  interest  and  franchises  are  given  for  the 
public  use  and  advantage.  Such  corporations  are  to  bs 
governed  according  to  the  laws  of  the  laud.  The  vali- 
dity and  justice  of  their  private  laws  are  examinable  in 
the- courts  of  justice  ;  and  if  there  be  no  provision  in  the 
chapter  how  the  succession  shall  continue,  the  law  sup- 
plies the  omission,  and  says  it  shall  be  by  election.  But 
private  and  particular  corporations,  founded  aitd  endowed 
by  individuals,  for  charitable  purposes,  are  subject  to  the 
private  government  of  those  who  are  the  efficient  patrons 
and  founders.  If  there  be  no  visiter  appointed  by  the 
founder,  the  law  appoints  the  founder  himself,  and  hu 
heirs,  to  be  the  visiters.  This  visitatorial  power  arises 
from  the  property  which  the  founder  assigned  to  support 
the  charity  ;  and  as  he  is  the  author  of  the  charity,  the 
law  gives  him  and  his  heirs  a  visitatorial  power  ;  that 
is  an  authority  to  inspect  the  actions,  and  regulate  the 
behaviour  of  the  members  that  partake  of  the  charity. 
This  power  is  judicial,  and  supreme,  but  not  legislative. 
He  is  to  judge  according  to  the  statutes  and  rules  of  the 
college  or  hospital  ;  and  it  was  settled  by  the  opinion  of 
Lord  Holt,  in  the  case  of  Philips  v.  Bury,  (and  which 
opinion  was  sustained  and  affirmed  in  the  house  of 
lords,)  that  the  decision  of  the  visiter  (whoever  he 
might  be)  was  final,  and  without  appeal,  because  the 
doctrine  is,  that  the  founder  reposes  in  him  entire  confi- 
dence that  he  will  act  justly.*  In  roost  cases  of  eleemo- 
synary establishments,  the  founders  do  not  retain  this  vi- 


•  In  Shiplaj's  cu«,  who  wu  flip«lled  from  hn  callage  in  Oxfnid  uditvt- 
■ity,  Tdi  pabiwhing  a  libel  and  being  goil'T  °f  gsDeral  imnioraltty,  he  ap- 
pealed to  the  king  as  vliiter,  and  the  appeal  wu  haaid  before  Iiord  Chan- 
cellor Camdrn.  The  jadgment  of  the  chuieellot  wai  moat  maiteil;,  and 
the  decree  of  the  dean  and  chapter  was  revened,  ae  most  arbitrary  and 
nnjoit,  and  oontiary  to  the  "Gnt  principles  of  common  juslica,"  Camp- 
Mr*  lava  of  lie  Lord  CkanctUorr,  voL  5. 364 
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sitatorial  power  in  themselves,  but  assign  or  vest  it  in  fa- 
vour of  some  certain  specified  trustees  or  governors  of  the 
institution.  It  may  even  be  inferred,  from  the  nature  of 
the  duties  lo  be  performed  by  the  corporation  or  trustees 
for  the  persons  interested  in  the  bounty,  that  the  founders 
or  donors  of  the  charity  meant  lo  vest  ihc  power  of  visi- 
tation in  such  Irustcps.    This  was  thecase  with  Darlmouth 

College,  according  lo  the  opinion  of  the  supremo 
"303    court  'of  the  United  States,  in  the  case  oi  Dartmouth 

College  V.  Woodward.^  Where  governors  or  trus- 
tees are  appointed  by  acharter,  according  to  the  will  of  the 
founder,  to  manage  a  charily,  (as  is  usually  the  cssb  in  col- 
leges and  hospitals,]  the  visitatorial  power  is  deemed  to  be 
long  to  ihe  trustees  in  their  corporate  character.'* 

The  visiters  of  an  incorporated  institution  are  a  domes- 
tic tribunal,  possessing  an  exclusive  jurisdiction  from 
which  there  is  no  appeal.  It  is  an  aucicnt  and  immemo- 
rial right  given  by  the  common  law  to  the  private  foun- 
ders of  charitable  corporations,  or  to  those  whom  they 
have  nominated  and  appointed  to  visit  the  charities  they 
called  into  existence.  The  jurisdiction  is  to  be  exer- 
cised within  the  bosom  of  the  corporation,  and  at  the 
place  of  its  existence.o  Assuming,  then,  (as  is  almost 
universally  the  fact  in  this  country,)  that  the  power  of 
visitation  of  all  our  public  charitable  corporations  is  vest- 
ed by  the  founders  and  donors  of  the  charity,  and  by  the 
acts  of  incorporation  in  thegovernors  or  trustees,  who  are  . 
the  assignees  of  the  rights  of  the  founders,  and  stand  in 
their  places ;  it  follows,  that  (he  trustees  of  a  college  may 
«xercise  their  visitatorial  power  in  sound  discretion,  and 


•  4  Whtaton,  5  iB. 

t  Story.  J.  in  4  Whtalan,  674,  RTS.  1  BlacV:  Com.  -IPS.  Cnee  of  ^nl- 
(ou'h  lloapital.  lOOu.  33.  a.b.  Pliillps  v.  Kutj.iapra.  Green  v.  Rulher- 
furtti,  I  Vt:4G2.     Atlumpj-Gi-iiPml  v   M:itJIelaii,  3  Vra.  :ia7. 

jndicii,  per  Loid  MsasReJil  in  Ths  King  v.  Tlie  Biahop  of  Ely.  1  liluck: 
Btp.iS2. 
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iritbout  being  liable  to  any  supervisioa  or  control,  go  far  as 
respects  the  goTeinment  and  discipline  of  the  institution, 
and  80  far  as  they  exercise  theii  powers  in  good  faith,  and 
within  the  limits  of  the  charter.  They  may  amend  and  re- 
peal the  by-laws  and  ordinances  of  the  corporation,  remove 
its  officers,  correct  abuses  and  generally  superintend  the 
management  of  the  tnist.^ 

This  power  of  visitation.  Lord  Haidwicke  admits  to 
be  a  power  salutary  to  literary  institutions ;  and  it  arose 
from  the  right  which  every  donor  has  to  dispose,  direct 
and  regulate  his  own  property  as  he  pleases ;  cujua 
est  dare  ejus  est  disponere.  "Though  the  king,  *303 
or  the  state,  be  the  incipient  founder,  (fundator  in- 
aptens,)  by  means  of  the  charter  or  act  of  incorporation, 
yet  the  donor  or  endower  of  the  institution  with  funds, 
is  justly  termed  the  perficient  founder,  {/undalor  perfi- 
ciens;)  and  it  was  deemed  equitable  and  just  at  common 
law,  that  he  should  exercise  a  private  jurisdiction  as  foun- 
der in  his  forum  domesticum,  over  the  future  manage- 
ment of  the  trust.''    But  as  this  visitatorial  power  was,  in 

'  The  vnitolorisl  power  u  applied  to  coalrol  and  correct  abiuee,  and  to 
eoforce  a  due  obeervsace  of  the  itatutee  of  the  charity,  and  it  ie  not  a 
po«>sr  to  revoke  the  gilt,  or  change  its  uaae,  or  to  diveit  the  lighli  of  Ibe 
partieito  the  bount;.  Where  the  powet  ie  Vetted  \a  Inuteee,  it  is  an 
hereditampiit  fouudcd  in  property,  and  there  ceo  be  uo  amotion  of  them 
from  their  corporate  capacity,  or  interference  with  the  just  eiercim  of  their 
power,  unless  it  be  lescrred  by  llie  stututoa  of  the  roundatian  or  charter, 
except  in  chenceTy  for  ahuee  of  troat-     Allen  T.  Mo  KeoD,  1  Sumntr,  976  . 

b>  The  CUB  of  Sutton's  Hospital,  10  Co.  33.  B.  Green  T.  Ratherrorth,  1 
Vet.  473.  The  IntUtatioii  of  SuUan'i  Holpital,  Lord  Coke  extolled  as  a 
work  of  charity  aurpassiDg  any  foundation  "  that  ever  was  in  tlie  christian 
world,  or  that  was  ever  veea  by  the  eyo  of  time."  (  Pre/,  la  10  Co.)  The 
{bonder  waa  Thomae  Sutton,  and  his  object  wai  to  establuh  a  boipital  for 
the  relief  of  such  poor,  aged,  majmod,  needy,  and  impotent  military  man, 
and  eaptivea  in  war,  and  other  peraoDs,  as  ahauld  be  deemed  fit  objects ; 
and  to  establish  a/rct  scAooI  for  the  mnintenaDce  and  education  of  poor 
cliildieii  in  good  literature  ;  and  provision  was  likewiie  to  be  made  far  (he 
maintenance  of  religioua  inBtruction  in  the  hoapital,  under  the  superinten- 
dencfl  of  s  grave  and  learned  divine.  His  real  estate  apprnpriated  consis- 
led  of  the  charter  honae  in  the  county  of  Middteeex,  and  twenty  acres  of 
land,  yielding,  when  Lord  Coke  reported  the  case,  an  annual  inoome  of 

Vol.  n.  29 
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its  nature,  summary  and  final,  and  therefore  liable  to 
abuse,  Lord  Hardwicke  was  not  disposed  to  extend  it  in 
equity.  It  is  now  settled,  that  the  trustees  or  goTemors 
of  a  literary  or  charitable  institution,  to  whom  the  visitato- 
rial power  is  deemed  to  vest  by  the  incorporation,  are  not 
placed  beyond  the  reach  of  the  law.  As  managers  of 
the  revenues  of  the  corporation,  they  are  subject  to  the 
general  superintending  power  of  the  court  of  chancery, 

not  as  itseif  possessing  a  visitatorial  power,  or  a 
*304    right  to  control  the  charity,  'but  as  possessing  a 

general  jurisdiction  in  all  CEises  of  an  abuse  of  trust, 
to  redress  grievances,  and  suppress  frauds.  Where  a 
corporation  is  a  mere  trustee  of  a  charity,  a  court  of  equi- 
ty will  yet  go  further ;  and,  though  it  cannot  appoint  or 
remove  a  corporator,  it  will,  in  a  case  of  gross  fraud,  or 
abuse  of  trust,  take  away  the  trust  from  the  corporation, 
and  vest  it  in  other  hands.^ 

There  is  a  marked  and  very  essential  difference  be- 
tween civil  and  eleemosynary  corporations,  on  this  point 
of  visitation.  The  power  of  visiters,  strictly  speaking, 
extends  only  to  the  latter ;  for  though,  in  England,  it  is 
said  that  ecclesiastical  corporations  are  under  the  juris- 
diction of  the  bishop  as  visiter,  yet  this  is  not  that  visita- 
torial power  of  which  we  have  been  speaking,  and  which 


3,5001.  (Icrlinf,  Knd  which  he  tald  would  ■hortlybe  5,0001.  Thk  eharita- 
bls  paipOM  WM  Bided  and  carried  into  eflaci  bj  a  liberal  charter  flom 
KiQ|;  Jamea  ;  and  tbe  mott  iUustrioiu  namea  in  Rn^and  were  nominated 
by  tbe  founder,  and  inaerted  ia  tbe  charter,  aa  goTeraon ;  and  the  charter 
received,  on  diaooBuon,  tbe  aancliOD  of  all  tbe  jndgea  in  the  ezeheqner 
chamber.  Snch  ■  caae  reflected  loatre  on  that  age ;  and,  eoniideiingf  it 
under  all  iU  circumatancea,  it  waa  pie-tminent  for  the  beocToloDce  of  Ui 
object,  aa  well  aa  for  tbe  innsiSeeuce  of  Ifae'danatEon. 

>  Attorney  Grenaral  t.  GoTcmon  of  the  Foundling  RoajHtal,  3  Vity.jT., 
ti.  Gz  parte  Greenhonia,  1  Madd.  Ci.  Rep.  99.  Story,  J.,  4  Wiiaton, 
SJG.  The  rtrict  principlea  and  watchful  care  of  chancery  in  reepect  to 
corporationa  acting  u  ttniteea  of  chsritia  end  charitable  fnnda,  and  in  ra- 
apect  lo  free  aobnola  and  all  other  chatitsUe  fonndationa,  are  annonnced 
with  much  force  in  the  late  Goglidi  caaaa,  aa  aee  Attorney  General  j. 
Athontane  Free  School,  3  JfybK^ZwiH,  544  Attorney  General  t.  May- 
er of  Newbwy,  lUi.  «4T. 
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is  discretionary,  final,  and  conclusiTe.  It  is  a  part  of  the 
ecclesiastical  polity  of  England,  and  does  not  aj^ly  to 
our  religious  corporations.  The  visitatorial  power,  there- 
fore, with  tis,  applies  only  to  eleemosynary  corporations. 
Civil  corporations,  whether  puhlic,  as  the  corporations  of 
towns  and  cities,  or  private,  as  bank,  insurance,  manufac- 
turing, and  other  companies  of  the  like  nature,  are  not 
subject  to  this  species  of  viaitatioti.  They  are  subject  to 
the  general  law  of  the  land,  and  ameoiable  to  the  judicial 
tribunals  for  the  exercise  and  the  abnse  of  their  powers.* 
The  way  in  which  the  courts  exercise  common  law  ju- 
risdiction over  all  civil  corporations,  whe&ca-  public  or 
private,  is  by  writ  of  mandamug,  and  by  infonnatioD  in 
the  nature  of  quo  viarranio.^  It  is  also  well  understood, 
that  the  court  of  chancery  has  a  jurisdiction  over  diari- 
table  corporations  for  breaches  of  trust.  It  has  been  mnch 
questioned,  whether  it  had  any  such  jurisdiction  over 
any  other  corporations,  than  such  as  were  held  to  chari- 
table uses.  The  better  opinion  seems,  however, 
to  be,  that  any  corporation  'chargeable  with  trusts,  "SOS 
may  be  inspected,  controlled,  and  held  accounta- 
ble, in  chancery,  for  an  abuse  of  such  trusts.  With  that 
exception,  the  rule  is  understood  to  be,  that  all  corpora- 
tions are  amenable  to  the  courts  of  law,  and  there  only, 
according  to  the  course  of  the  common  law,  for  nonuaer 
or  misuser  of  thar  fraDchises-o 


•  1  Blathi.  Cam.  480,  481. 

t  3  Kfd  on  Corforatioai,  174.  The  remadiM  igaiBit  private  eoipon- 
tioM  kggtegate  fin  neglaet  or  bitKCh  of  datf,  b;  the  irnl  of  waifa— i, 
■ad  by  iafarmatum  in  lit  naluri  of  a  qtia  tDorraato,  an  treated  at  Urge 
•ad  with  the  moat  foil  and  aatiifaolor;  rehrence  to  authoritiea  auoient  and 
nwdBm,  Eii)[liah  and  Ameheao,  in  AngiU  4-  -^"x*  on  Corperotiaa*,  oh. 
30  and  31,  3d  edit. 

<  Attome]'  General  *.  Utioa  Inaaranee  Cmaptay,  2  Jahiu.  Ch,  Rtp. 
384—390.  1  Km.  468.  3  Atk.  Bcp.  40S,  40T.  3  ifeHvalc'a  Rip.  375. 
4  Wkottn,  J^p.  30,  ai.  Attoner  Gensna  v.  Mayotof  DaUin.l  BUgk'» 
S<y.313.  aandettMi  T.  While,  18  Pieittrifig',  338.  A«eta^AiBMon 
Cwparatiojit,  3d  adiL  eb.  19.  The  Nna-Ytrk  RetUtd  SUiiuUi,  vri.  ii.  p. 
469,  baT«  gfren  to  the  chineelloi  jsriadictton  orei  the  dinolon  mi  other 
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V.   Of  the  dissolution  of  corjtoratioiis. 

A  corporation  may  be  dissolved,  it  is  said  by  statute ; 
by  the  natural  death  or  loss  of  all  the  members  or  of  an 
integral  part ;  by  surrender  of  its  franchises ;  and  by 
forfeiture  of  its  charter,  through  negligence,  or  abuse  of 
its  franchises.^ 

This  branch  of  the  subject  affords  matter  for  various 
and  very  interesting  inquiries. 

In  respect  to  public  or  municipal  corporations,  which 
exist  only  for  pubUc  purposes,  as  counties,  cities,  and 
towns,  the  legislature,  under  proper  limitations,  have  a 
right  to  change,  modify,  enlarge,  restrain,  or  destroy  them ; 
securing,  however,  the  property,  for  the  uses  of  those  for 
whom  it  was  purchased.i"  A  public  corporation,  institu* 
ted  for  purposes  connected  with  the  administration  of  the 
government,  may  be  controlled  by  the  legislature,  because 
such  a  corporation  is  not  a  contract  within  the  purview 
of  the  constitution  of  the  United  States.  In  those 
"306  public  corporations,  there  is  in  reality  but  one  'par- 
ty, and  the  trustees  or  governors  of  the  corporation 
are  merely  trustees  for  the  public.  A  private  corporation, 
whether  civil  or  eleemosynary,  is  a  contract  between  the 


tnwteeB  of  corporalioiu,  to  compel  Ihem  In  aceoDat,  sod  to  anepend  (heir 
powen  wbeu  abused,  and  to  remore  any  trnatee  oi  officer  for  groM  mil- 
conduct,  and  to  realraia  and  nt  aride  alieaatioDH  of  proportj  made  bytliom 
eontraiy  to  law,  or  the  purposea  of  Ihair  tioaL  The  power  maj  be  eier- 
ciaed  aa  in  DidLaary  cawa,  an  bitl  or  pelilion,  at  (he  inatanea  of  the  atlonnT 
general,  or  a  creditor,  director,  or  trustee  of  the  corporation ;  and  tbeaa 
eijoity  power*  exist  in  (he  court  of  chancery,  DOtwilhstanding  the  like  Vm- 
tAtotial  poweia  may  reside  ebewhere.    Ibid.  b«c.  34. 

>  1  B/oct*.  Cotr.  465.  AngtU  ^  Jimwoii  CvriHiratuin*,  ch.33,  3d  «dit. 
In  this  conntry  to  dissolve  a  prirate  corporation  by  atatnte,  there  mnst  b« 
■  power  tbr  tliat  purpose  reeanred  in  the  statnla  or  charter  creating  it ;  (S.] 
If  by  surrender,  there  must  be  an  acceptance  ;  (3.)  A  loa  of  an  integral 
pan  of  the  corporation,  so  that  the  eiercin  of  corporate  power  oannot  be 
r«fltored,  will  woi^  a  dissolution  ;  (4.}  A  forf^itnre  for  nonnaer  or  misDser 
must  be  by  the  judgaent  of  a  court  of  law.  Penobscot  Boom  Corporation 
T.  LawBon,  IG  Maint  Rep.  334.     Hodwlon  t.  Copeland,  Ibid.  314. 

>  Story,  J.,  9  CraiicA'*  Rej».  53.  OrcenUaft Evidenct,  mvA.331.  The 
People  T.  Wren,  4  Seammm,  Sffl. 
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gOTemmeat  and  the  corporators ;  and  the  legislature  can- 
not repeal,  impair  or  alter  the  rights  and  privil^es  con- 
ferred by  the  charter,  against  the  consent,  and  without 
the  default  of  the  corporation,  judicially  ascertained  and 
declared.  This  great  principle  of  constitutional  law,  was 
settled  in  the  cBiseof  Dartmouth  College  T.  Woodward  ,-■ 
and  it  had  been  asserted  and  declared  by  the  supreme 
court  of  the  United  States,  in  several  other  cases,  antece- 
dent to  that  decision. >>  But  it  has  become  quite  the  prac- 
tice, in  all  the  recent  acts  of  incorporations  for  private 
purposes,  for  the  legislature  to  reserve  to  themselves  a 
power  to  alter,  modify  or  repeal  the  charter  at  pleasure ; 
and  though  the  validity  of  the  alteration  or  repeal  of  a 
charter,  in  consequence  of  such  a  reservation,  may  not  be 
legally  questionable,<!  yet  it  may  become  a  matter  of  se- 
rious consideration  in  many  cases,  how  iar  the  exercise 
of  such  a  power  could  be  consistent  with  justice  or  policy. 
If  the  charter  be  considered  as  a  compact  between  Hie 
government  and  the  individual  corporators,  such  a  resei- 
vation  is  of  no  force,  unless  it  be  made  part  and  parcel 
of  the  contract.  If  a  charter  be  granted,  and  accepted, 
with  that  reservation,  there  seems  to  be  no  ground  to 
question  the  validity  and  efficiency  of  the  reservatiem ; 
and  yet  it  is  easy  to  perceive,  that  if  such  a  clause, 
inserted  as  a  'formula  in  every  charter  and  grant     307* 


•  4  triualon,  318. 

b  Flelcbei  V.  Feck,  6  CrancVi  Rtf.  S8.  Tha  Hate  of  New-Jancr  t. 
WLbon,  7  Ibid.  164.  Twrst  ».  Taylor,  9  Rid.  43.  The  Town  of  P«w- 
M  *.  Clark,  Ibid.  999.  GranU  of  pn>p«Ttr  ud  of  fhmehiMi  ooupled  with 
an  inlBrut,  to  public  or  political  corparationi,  an  bojroad  legiilatlTO  o«n- 
in\,  tqaally  ■>  in  the  case  of  the  property  of  piiralc  coiporttioiu,  Stoiy. 
J.,  in  Dartmoalh  Collep  T.  Woodward,  4  Wktatim,  697—700.  Town  of 
FawletT.  Cl&rk,  9  Cranck'*  Rtp.  993.  Sa«,  ako,  raiira.p.  975.  Ha 
charter  oi  act  of  incorporation,  be  prDCtuvd  (hmi  the  logialatnrs  npon 
■oniB  franduleDt  roEE™*i°°>  <>'  eoncaalment  of  a  material  fact,  made  by 
or  with  the  cooaeat  or  knowledge  of  the  petaona  iucoipoiBted,  H  nay  be 
Tacated  or  annulled  npon  (cira /aeiu,  npon  the  relation  of  the  attomajr 
^ncrsi.    N  Y.  Rtvitd  Slalutti,  Toi.  il  p.  579.  tec.  IS. 

°  ParKins,  Cb.  J.,  3  Ma**.  R*f.  146.  Stoiy,  J.,  4  Wkaten,  70&~712. 
H'Laren  t.  Penoitigton,  I  Faig^*  Rep.  lOtt- 
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of  &iB  goTenuneot,  be  sufficient  to  give  the  state 
an  unlimited  control,  at  its  mere  pleasure,  of  all  its  grants, 
hovevei  valuable  the  consideraticm  upon  which  they 
may  be  founded,  the  great  and  salutary  provisioo  in  the 
coostitutioD  of  the  United  States,  so  far  as  concerns  all 
grants  liom  state  governments,  Tvill  become  of  no  mo- 
ment These  legislative  reservations  of  a  right  of  repeal, 
ought  to  be  under  the  guidance  of  extreme  modeiatioD 
and  discTetioQ.  An  absolute  and  unqualified  repeal,  at 
once,  of  a  charter  of  incorporation  of  a  money  or  trading 
institution,  would  be  attended  Tvith  most  injurious  and 
distressing  consequences.  According  to  the  old  settled 
lav  of  Uie  land,  where  there  is  no  special  statute  provi- 
sion to  the  contrary,  upon  the  civil  death  of  a  corporation, 
all  its  real  estate,  remaining  unsold,  reverts  back  to  the 
original  grantor  and  his  heirs.*  The  debts  due  to  and 
from  the  corporation  are  all  extinguished.  Neither  the 
stockholders,  nor  the  directors  or  trustees  of  the  corpora- 
tion, can  recover  those  debts,  or  be  charged  with  them, 
in  their  natural  capacity.    All  the  personal  estate  of  the 


•  Ca.  Lilt.  13.  b.  ]  Blaeki.  Con.  4B4.  So,  whsrs  title  to  land  !■  vMt- 
ed  in  an  inoorpoRUsd  lampike  eompaay,  Tor  the  purpoee  of  a  road,  and  ths 
load  u  abandoned,  the  land,  >aid  Ch.  J.  NslaoD,  reverti  to  the  origiaal 
owner.  Hooker  j.  Uliea  Turnpike  Company,  12  Wendell,  371.  Ill* 
deoiaioa  in  the  ease  of  Stale  t.  New  Baton,  II  It.  H.  Stp.  407.  ia  to  th* 
•ama  effeot,  and  a  lompike  read  under  a  obatter  only  give*  an  eaMBMot 
or  right  of  way  aDlqeet  lo  the  toll.  Ilie  right  of  eoil  doea  not  paai  except 
aa  an  eaaement.  Shaw,  Cb.  I.  S.  F.  in  8  Mttcalf,  366.  The  aUlnta  law 
of  HaMachDiatta,  ii  lo  the  aame  eSbct.  Aet  1804,  and  Rniied  Sttutta 
of  1B35.  But  in  New-Tork,  by  aUlnte  of  ApiH  IBth,  183S,  ch.  3G3, 
wbanarsr  a  tnmpikB  corporation  beoomea  diiKdTed,  or  the  road  diaoon- 
tinned  by  Ibe  company,  the  road  becomee  a  pnblic  hl^way.  By  the  N. 
Y.  Rnittd  Statvtet,  toI.  I.  3d  edit  713.  It  wonld  leem  that  only  upon 
the  dindntion  of  a  Tnmpike  oorpocation  ty  tie  legitUtan,  that  the 
lighta  and  property  of  the  corpnation  veatintha  people.  Though  tnuteea 
of  a  charity  ondar  a  wllj,  and  afterwarda  intMnyeratad,  are  guilty  of  breaeh- 
eeoriroit,  it  ii  held  tbat  Uu  itirt  of  tke  iJmurbaTe  no  reenlting  tmetor 
beneGcial  interart  accruing  tberefroni,  and  that  Ihey  coold  not  ■attain  an 
application  in  chancery  to  compel  the  trvataee  to  execnte  the  tnut,  San* 
'deraon  t.  White,  18  Pichring,  938. 
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coiporation  vests  in  the  people,  as  succeeding  to  this  right 
nod  prerc^tive  of  the  crown,  at  common  law.*  A  very 
guarded  and  moderate  example  of  these  legislative  reaet- 


t.  Bnwn  tL  Sillwd,  1  Liv.  Rep.  337.  Co.  IdU.  13.  b.  3 
Burr.  JI>p.  1868,  >^.  I  Bluet*.  Com.  464  3  Xyilon  Corp.SlG.  SUto 
Bank  t.  The  Stale,  1  Blaekfmi^t  hi.  Rep.  367.  Fox  v.  Horah,  1  Ire- 
delTt  Bq.  Rep.  356.  In  Ibb  cue  in  N.  C.  tbc  rigomai  mis  of  the  com- 
DuaUw  wu  declarvd  by  Mr.  Juttke  Gulon  in  bahalf  of  the  Sapreme 
Coart,  bat  be  obeerred  Uiat  bj  tbe  Beviaed  Statutat  af  N.  Carolina  af 
1631,  tbe  lavreoeiTcd  very  impartant  alteratjoiu,  and  on  tbe  farfutore 
01  divolntion  of  a  corporation,  a  receiver  ii  to  be  appointed  to  take  poi- 
■eMon  of  the  corporate  property  and  collect  the  debts  for  the  benefit  of 
oieditoiB  and  ■tockbolden.  The  mle  of  the  camtnan  lair  bai  in  fact  be- 
eocne  ob«elct4  end  oAoci*.  I^uefcr  hu  been  applied  to  ionlTent  or  dia- 
folved  moaeyed  coiporaliona  in  England.  Tbe  iDimd  doctrine  nmria  a* 
ihowa  by  atatntea  and  judicial  daciaona,  that  the  capital  and  debta  of  baak- 
ing  and  other  moneyed  corporations  constitute  a  truti  fund  and  pledge 
for  the  payment  of  creditor*  end  itockhDldetB,  and  a  court  ef  equity  will 
layholdof  the  fond  and  lee  that  it  be  duly  collected  and  applied.  "Die 
death  of  a  coiponlioa  no  more  impair*  Iht  obligation  of  contract*  than  tbe 
death  of  a  private  person.  Story  J.  in  Wood  v.  Dninmer,  3  3fii«on  R. 
309.  Lord  Jlcdesdale  in  Adair  v.  Sbaw,  1  Scho.  ^  Lef.  261,  2.  MumuB 
T.  Tbe  Potomac  Coonly  8  Peltr'i  H.  SHI.  Buckner,  Ch.  in  Wright  T. 
Pelrie,  1  Smedei  ^  tfariAdU  Ck.  R.  319.  Read  r.  The  Frankfort  Bank, 
23  Maine  R.  318.  Tha  act  of  the  LegiiiatnTe  of  Mi*M*vppi  of  Jnly  3G, 
1843,  making  proviaion  for  proceeding  agwnst  ineorpomted  banks  for  tm>- 
iation  of  their  franchise*  declare*  that  upon  a  jat^ment  of  fbrfeilnre  the 
debtors  shall  not  thereby  be  relB**ed,  but  tbe  conrt  is  to  appoint  lni*le«s 
to  take  charge  of  tbe  book*  and  B**eta  of  the  bank,  and  to  *ae  and  collect 
the  debt*,  and  *ell  the  property  of  tbe  bank  and  apply  the  proceed*  to  tbe 
payment  of  the  debUof  thebaok.  Tbia  jn*t  and  reasonable  profiaion  wa* 
■uetained  in  a  conalitntiunal  prorMou,  by  the  court  of  errora  and  appeal* 
of  Misnsrippi,  in  the  case  of  Nevill  r.  Bank  of  Fort  Gibeon,  in  Jan.  Tenn, 
1646,  after  a  masteiiy  conaideraliou  of  thscaae.  In  the  State  ol  LoDiuans, 
by  atatnte  in  1843,  the  legislalnre  proTided  for  the  distribution  among  the 
creditun  of  tha  property  of  umlTenl  corporation*  telutte  eJurlart  had  bt- 
coflte  forfeited,  and  Ihii  wa*  held  to  be  a  conatitutional  Bierci*e  of 
legBlalatirs  power,  Madge  t.  Commiuianen  &c.  10  RoiiiuiTn,  460. 
Tbe  Staluta  Law  of  Georgia  makee  a  pemanent  proviaoD  for  the 
appropiatien  of  the  assstsofinnlvent  banks,  who  shall  thereby  forfeit  their 
charters,  to  the  payment  of  their  debts.  HBtcikim  Cadifieatioa  of  the 
Slamle  Laa  of  Ooergia,  p.  363,  3.  The  Statnte  Law  of  New-Jenej,  R, 
S.  1647.  p.  136,  racoguiies  a  distiibntion  oF  the  atoek  on  Che  diisolatiau  of 
aeorponlion  sAer piymeal of ila debt*.  Whit* t. Campbell,  5  /fntnpArey'* 
rtnii.  R.  36. 
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vations  annexed  to  a  charter,  is  that  contained  in  the  act 
of  the  legislature  of  New- York,  of  February  28th,  1822, 
c,  60,  where  it  is  declared,  by  way  of  express  proviso, 
tfiat  the  l^islature  may,  after  the  expiration  of  five  years 
alter  and  modify  and  expunge  the  act,  upon  condition, 
nevertheless,  that  no  alteration  or  modification  shall  an- 
nul or  invalidate  the  contracts  made  by  oi  with  the  cor- 
poration, and  that  the  corporation  may  still  contin- 
*308    ue  a  'corporation,  so  far  as  to  collect,  and  recover, 
and  dispose  of  their  estate,  real  and  personal,  and 
pay  their  debts,  and  divide  the  surplus.* 
A  corporation  may  also  be  dissolved  when  an  integral 
part  of  the  corporation  is  gojie,  without  whose  ez- 
•309    istence  'the  functions  of  the  corporation  cannot  be 
exercised,  and  when  the  corporation  has  no  means 
of  supplyipg  that  integral  part,  and  has  become  incapable 
of  acting.    The  incorporation  becomes  then  virtually  dead 
or  extinguished.''     But  in  the  case  of  Ths  King  v.  Pass- 
more,"  in  which  this  eubject  was  most  extensively  and 
learnedly  discussed,  the  K.  B.  seemed  to  consider  such 
a  dissolution  not  entirely  absolute,  hut  only  a  dissolution 
to  certain  purpoaesA    The  king  could  interfere  and  grant 


•  By  Iba  Sew-YoTk  Rreind  StalMtt,  Tcd  i.  p-  600.  mc  9,  upon  the 
diMolution  of  d  curpomtiiiD,  the  dinctani  or  maoigen  exnttog  >t  Ibe  time 
(when  DD  other  peraoni  ars  fpecialljr  appolnlMi  lor  tlie  parpow.)  are  it- 
clBTBd  to  be  truiteea  for  tlio  cndlton  and  atockholden,  with  power  to  *ot- 
Ub  the  coneenia  ot  the  corporation,  pay  tha  dcbU,  and  divide  tite  aurfJaa 
properly  among  the  atockboldera.  Tbii  it  a  jmt  and  wiae  proviNcai,  and 
gelB  rid  altogetlier  of  tha  inequitable  conaequeneta  of  the  rule  of  the  com- 
mon lair.  And  Id  Indiana,  hIk),  wheaaTrr  a  corponlion  ia  diMolreri,  all 
ita  property  leata  In  tbe  atate  in  tmst  to  pay  itc  debt*  and  diacharge  ila 
contracla,  and  the  reaidus,  if  Bay.  ii  to  ba  paid  over  to  the  atockboldera. 
SttJMed  Slatutet  0/  Indiana,  IB38,  p.  149.  Id  North  Candina,  a  aimilar 
provinDD  ia  made  a*  to  the  payment  of  debts  and  tbe  diatribntion  of  the 
anrplua  when  a  corporation  ia  dissolved.  RevUtd  Statuttiof  Nartk  Car- 
tlina,  1R3T,  p.  130. 

b  Rol.  Abr.  514.  1.  1. 

°  3  Term  Rtp.  199. 

d  So,  in  the  obh  nf  the  Lebi^  Bridge  Company  t.  The  I«high  Coal 
Company,  4  Jtawlt'i  Ktp.  I,  tbe  lose  of  an  integral  part  of  a  corporation 
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a  new  charter,  and  he  could  renovate  the  corporation  ei- 
ther with  the  old  or  with  new  corporators.  If  renovated 
in  the  sense  of  that  case,  all  the  former  rights  would  re- 
vive and  attach  on  the  new  corporation,  and,  among  others, 
a  right  to  sue  on  a  bond  given  to  the  old  corporation, 
But  if  not  renovated,  then  the  dissolution  becomes  abso- 
lute, because  the  corporation  has  become  incapable  of  ac- 
ting. In  the  case  of  a  new  incorporation,  upon  the  dis- 
solution of  an  old  one,  the  title  to  the  lands  belonging  to 
the  old  corporation  does  not  revive  in  the  new  corporation 
except  as  against  the  stale.  In  England,  it  would  require 
aU-act  of  parliament  to  revive  the  title  as  against  the 
original  grantor,  or  his  heirs  ;■  but  it  would  be  at  least 
questionable  whether  any  statute  with  us  could  work 
such  an  entire  renovation,  because  vested  rights  cannot 
be  divested  by  statute.  When  a  corporation  has  com- 
pletely ceased  to  exist,  there  is  no  ground  for  the  theory 
of  a  continuance  of  the  former  corporation  under  a  new 
name  or  capacity.  It  becomes  altogether  a  new  institu- 
tion, with  newly  created  rights  and  privileges. 

It  is  said,  that  a  corporation  may  be  dissolved  by  a 
voluntary  surrender  of  its  franchises  into  the  hands  of 
government,  as  well  as  by  an  involuntary  forfeiture  of 
them,  through  a  total  neglect  of  using  them,  or 
using  them  illegally  and  'unjustly. ■■  But  in  the  *310 
case  of  The  King  v.  The  City  of  London,  Sir 
George  Treby  (afterwards  Lord  Ch,  J.)  very  forcibly  con- 
tended, that  a  corporation  could  not  be  dissolved  by  a 
voluntary  surrender  of  its  property,  because  a  corporation 
might  exist  without  property ;  and  upon  that  argument 
he  shook,  if  not  destroyed,  the  authenticity  of  the  note  at 
the  end  of  the  case  in  Dyer,  of  7%e  Archbishop  of  Dub- 

wu  held  to  work  a  dianlatioo  for  corUin  pniposes  only,  and  that  an  entire 
diMvlntiOD  wu  the  result  or  a  permanent  ineapaeily  to  rettore  it*  deScieDt 
paM,  and  did  not  happen  whan  the  le^timate  eiiatance  of  the  pait  iraa 
not  iadiapenaabla  to  a  valid  eleetion. 

>  1  Pratm  dr  AUtnet  e/  TUln,  373. 

k  I  Wwid.  Lee.  500.    SM.  lUp.  191. 
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iin  V.  Bruerton,^  in  which  it  was  stated,  that  a  lelifsious 
corporation  might  be  legally  dissolved  and  determined 
by  a  surrender  of  the  dean  and  chapter,  even  without  the 
consent  of  the  archbishop.  So,  also,  in  the  case  of  Thi 
Corpornfion  of  Colchester  v.  Seaber,'>>  the  corpoiatioB 
consisted  of  a  mayor,  eleven  aidermen,  eighteen  asnstantt, 
and  eighteen  common  council ;  and  though  the  mayor 
and  aldermen  were  judicially  ousted  in  1740,  and  those 
ofBces  continued  vacant  imtil  1763,  when  a  new  chartv 
was  granted  and  accepted,  it  was  held  by  the  K.  B.,  thit 
the  corporation  was  not  dissolved  by  all  these  proceed- 
ings, including  the  natural  death  of  the  mayor  and  aldei- 
naen,  subsequent  to  their  ouster.  This  case  shows,  that 
a  corporation  possesses  a  strong  and  tenacious  principle 
of  vitaUty,  and  that  a  judgment  of  ouster  against  the 
mayor  and  aldermen,  notwithstanding  they  were  integral 
parts  of  the  corporation,  was  not  an  ouster,  thoi^  ft 
judgment  against  the  corporation  itself  might  be.  It  woe 
held  in  argument  in  that  case,  that  a  corporation  could 
not  be  dissolved  but  in  three  ways :  1.  By  abuse  or  mis- 
user, and  a  consequent  judicial  forfeiture ;  2.  By  sunen- 
der  accepted  on  record  ;  3.  By  the  death  of  all  the  mem- 
bers. It  was  admitted  on  the  other  side,  that  the  corpor- 
ation in  that  case  was  not  dissolved,  though  it  had  become 
incapable  of  enjoying  and  exercising  its  franchises ;  and 
the  court  held,  that  the  loss  of  the  magistracy  did  not  dis- 
solve the  corporation.  The  better  opinion  wodd 
*311  seem  to  be  that  a  corporation  aggregate  may  *8tu- 
render,  and  in  that  way  dissolve  itself:  but  then 
the  surrender  must  be  accepted  by  government,  and  be 
made  by  some  solemn  act,  to  render  it  complete.  This 
is  the  general  doctrine,c  but  in  respect  to  the  private  coi- 

i3  Burr.  Rep.  iB66. 

•  UatUta  Glou  MMafactoiy  t.  Lugdon,  94  PUk.  49.  AngtU  f  Am* 
on  Corporatwiu,  p.  656, 3d  ad.  In  the  bbmb  of  the  ohBitoi  of  CoaacetM. 
nrhsra  thsre  had  bean  for  Mine  lima  ui  inTolunlary  uoniiMr  of  in  prirla- 
ff,  bj  anbiiiBiKOn  to  the  uilharity  of  Sii  Ednumd  AadcsMi  Dm  aiM 
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poiationa,  which  contain  a  provision  rendering  the  indi- 
vidual members  liable  for  corporate  debts  due  at  the  time 
of  dissolution,  a  more  lax  rule  has  been  indulged.  It  was 
held,  in  the  court  of  errors  of  New- York,  in  Slee  v.  Bloom,^ 
that  the  trustees  of  a  private  corporation  may  do  what 
would  be  equivalent  to  a  surrender  of  their  trust,  by  an 
intentional  abandonment  of  their  franchises,  so  as  to  war- 
rant a  court  of  justice  to  consider  the  corporation  as  in 
fact  dissolved.  But  that  case  is  not  to  be  carried  beyond 
the  precise  fects  on  which  it  rested.  It  ought  only  to  ba 
^plied  to  a  case  where  the  debts  due  at  the  time  of  the 
dissolution  are  cha^eable  on  the  individual  members, 
and  then  it  becomes  a  safe  precedent.  It  amounts  only 
to  this,  that  if  a  private  corporation  suffer  all  their  proper- 
ty to  be  sacrificed,  and  the  trustees  actually  relinquish 
their  trust,  and  omit  the  annual  election,  and  do  no  one 
act  manifesting  an  intention  to  resume  their  corporate 
functions,  the  courts  of  justice  may,  /or  the  stike  of  th« 
remedy,  and  in  favor  of  creditors,  who,  in  such  case, 
have  their  remedy  against  the  individual  members,  pre- 
sume a  virtual  surrender  of  the  corporate  rights,  and  a 
dissolution  of  the  corporation.  This  is  the  utmost 
extent  to  which  the  doctrine  was  "carried,  and  in  "312 
such  a  case  it  is  a  safe  and  reasonable  doctrine. 
So,  in  Brigga  v.  Penniman,^  where  a  manufacturing 
corporation  established  under  the  general  act  of  22d 
March,  1811,"  for  twenty  years,  became  insolvent  within 

comual  in  England,  connitinB  of  Mr.  Ward,  John  (alterwudi  Lon!  Chui- 
callor)  Somen,  and  G«orge  (aflerwaidi  Lord  Ch.  J.)  Treby,  were  or  o^- 
Dion,  that  the  charier  remaitied  good  and  valid  in  law,  inanmicb  w  tfaeto 
wai  DO  nurender  doly  made  and  enrolled,  nor  any  judgment  of  reccod 
againet  iL  See  the  opinion  at  largo,  in  1  TmmboU'a  Hitt.  »f  Cotmtct- 
im,  407.    HatchinaDD'e  Bitt.  of  MattaehiueUt,  vol.  L  p.  40G. 

■  19  Jolna.  Rep.  4S<i.  It  me  decided,  in  tbal  cbhi,  that  ■  by-law  ot  a 
corporation,  allowing  the  etockhoMsn,  on  paying  30  per  cant  on  their 
aharea,  to  fctfeit  Ibmi,  wu  void  aa  to  orediton.  See,  to  the  itaw  point. 
Home  T.  Wynyaw,  Caroline  Lav  Jtuntal,  No.  9.  f.  317. 

t>  1  HeplciA;  300.  S.  C.  S  Goietn,  387. 

•  Loot  of  N.  r.  «Mt.  34  eh.  67. 
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the  time,  and  iacompetent  to  act  by  the  loss  of  all  its 
funds,  and  under  the  provision  that  "  for  all  debts  which 
shall  be  due  and  owing  by  the  company  at  the  time  of 
its  dissolution,  the  persons  then  composing  the  company 
should  be  individually  responsible  to  the  extent  of  their 
respective  shares  of  stock  in  the  company,  and  no  fur- 
ther," it  was  decided  that  the  corporation  was  to  be 
deemed  dissolved  for  the  purpose  of  the  remedy  by  the 
creditors  against  the  stockholders  individually,  and  that 
the  statute  contemplated  a  dissolution  as  an  event  which 
might  happen  in  this  way  at  any  time  within  the  twenty 
years,  and  any  mode  of  dissolution,  in  fact,  was  suffi- 
cient to  aCTord  this  special  remedy  to  the  creditor.'  But 
the  old  and  well  established  principle  of  law  remains 
good  as  a  genera!  rule,  that  a  corporation  is  not  to  be 
deemed  dissolved  by  reason  of  any  misuser  or  uonuser 
of  its  franchises,  until  the  default  has  been  judicially  as- 
certained and   declared.''     It  was  adjudged,  in  South 


•  TiM  rishl  or  forfeLlnrei  of  a  ftackholdsr'i  ■ham  to  the  companj,  doM 
not  tale  away  the  comman  Ian  remedy  by  ■oil  for  oan-paymeitt  of  JMUl- 
manti  due  oa  hi>  >DbecriptioD.  D,  tc,  S.  Cuiil  Com.  t.  Iawud,  1  Bitmry, 
TO.  Woiceitot  T.  Corporation  v.  WJllard,  5  Matt.  R.  BO.  Gothsn  T. 
Com.  T.  HiutJD,  9  Johnaoa  R.  SIT.     Grat;  v.  Redd,  4  B.  Jbnro*,  193. 

b  Petei  V.  Kendell,  6  Bartue.  ^  Creu.  703,  Sloe  t.  Bloom,  5  Jakiu.  Ck 
Stp.379.  6  Couen.Se,  S.  P.  Story,  J.,9Cranct,  51.  4  tfjUoUm.GSS. 
The  Alchafalaya  Bank  t.  Dawnn,  13  Lou.  Rtp.  497.  50S.  It  wai  de- 
clared in  thb  laat  can,  tfaat  a  cauM  of  Jorfeitnie  of  a  corporation  chartar 
could  not  be  taken  Bdvantaj^  of  or  enforced,  except  by  a  direct  proceeding 
for  Ibst  porpoee  by  the  govemment,  DOLwitfaetanding  the  charter  wh  to  be 
ipeo /•Ufa  forfeited  Id  the  cue  alleged.  lu  Wilde  v.  Jenkiai,  4  Paig^t 
Ch.  Rep.  4t)l,  it  wai  held,  thil  sd  incorporated  manufaotnring  locietp  was 
not  diaeotTed,  tbongfa  all  iU  properly  and  eSecta,  togtlKtr  ttiitk  Ike  charltT, 
were  eold  by  tbe  Irustse*  and  etockhoiders,  and  pDrchased  by  three  part- 
Den  with  paitnersbip  fundi,  and  who  elected  tbemnlrei  trnBteeg  of  the 
corpomticm.  Tbe  ttodk  of  the  corporation  beeaoie  partneidilp  properly, 
and  the  legal  tide  in  the  corpoiate  pmperLy  was  still  in  Ihe  corporation 
fbr  the  benefit  of  the  copartners.  And  in  Rimell  t,  M'Lellan,  14  Pick.  63, 
it  wai  held,  that  though  a  corporation  had  been  witboat  officer*  fiir  more 
than  two  yean,  and  had  done  no  corporate  act  in  that  time,  it  wa«  not 
thereby  diaulved.  So  again  in  the  caae  of  tbe  StaU  t.  Tki  Battk  of 
South  Carolina,  it  was  adjudged  in  the  coort  of  general  uMioni  at  Cbarle*- 
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Carolina,"  that  the  officers  of  a  corporation  could  not  dis- 
solve it  without  the  assent  of  the  great  body  of  the  so- 
ciety.'' 

The  subject  of  the  forfeiture  of  corporate  franchises  by 
noDUser  or  misuser,  was  fully  discussed  in  the  case  of 
The  King  t.  Amery ;"  and  it  was  held,  that  though  a 
corporation  may  be  dissolved,  and  its  franchises  lost,  by 
Donuser  or  neglect,  yet  it  was  assumed  as  an  undeniable 
proposition,  that  the  default  was  to  bo  judicially  deter- 
mined in  a  suit  instituted  for  the  purpose.  The  ancient 
doubt  was,  whether  a  corporation  could  be  dissolved  at 
all  for  a  breach  of  trust.  It  is  now  well  settled  that  it 
may,  but  then  it  must  be  first  called  upon  to  answer,^ 


tOD,  ia  the  aDinmeT  of  1841,  by  Judge  Butler,  nller  oa  eluborato  BT^meDt 
and  upon  fuLl  coosiderUioa,  that  s  ■aspeniioa  orapecie  paympiit  by  tlui 
bank  was  not  per  m  inch  a  noanaer  or  mieiwer  or  tbe  franchuei,  as  to 
work  a  forfeltnre  of  jli  cliarter.  But  in  Planter's  Bunk  of  MliaiHippi  in 
the  state,  T  Snvdet  ^  Mankall  Miat.  R.  163,  it  wai  adjadgeil  that  the 
failare  of  a  btuik  to  redeem  ita  natea  in  specie,  is  &  causa  of  forfeitura  or 
ita  charter.  It  oeasea  to  answer  the  enda  of  its  institution  and  tbe  state 
many  resnme  its  granL 

•  South  T,  Smith,  3  Eq.  Stp.  557. 

*  In  tiM  aaae  of  Ward  t.  Sm  Insnrance  Company,  7  Paigt,  394,  it  wai 
declared  that  tho  directon  of  a  corporation,  even  with  the  consent  of  the 
itockholden,  were  not  authoriied  to  diicontiaue  tlie  ooiporate  buanMi, 
and  distribute  the  atock,  unless  specially  authorized  by  statute,  or  a  de- 
cree in  chancery.  By  tho  If.  Y.  Retittd  Staiuiei,  vol.  ii.  466,  the  ma* 
jority  of  the  directors  or  trustees  of  a  oorporation  may,  at  any  time,  Tolnur 
larily  apply  by  petition  to  the  eoitrt  of  ohancery,  far  a  decree  disBol*in| 
the  corporation  ;  and  the  court,  upon  inreatigation,  may  decree  a  dissoln- 
tkni  of  it,  if  it  appear  that  tho  corporation  is  iiuolirent,  or  that,  under  tbe 
oircBmslaaces,  a  dissolntioo  would  be  boneScial  to  the  stockholdars,  and 
not  injurious  to  the  pnhllc.  Ibid.  sec.  58 — 66.  Una  or  more  receiver*  of 
the  estate  and  effects  of  tho^rporation  am  to  be  appointed,  with  large  and 
specific  powers  and  duties,  in  respect  to  the  sBtllemenl  and  distribution 
of  tbe  estate  and  eSeets.    Ibid.  468—473. 

<  3  Term.  Rep.  515.  Canal  Company  t.  Rail  Road  Company,  4  GtU  ^ 
JaAn*sn,  1.  S.  P. 

'SleeT.  Bloom,  5  Johiu.  CM.  Rep.  3W.  Story,  J.,  in  9  CroncA,  51. 
All  franchises,  said  Lord  Hdt,  in  the  caM  of  the  city  of  London  t.  Van- 
acre,  13  3M.  Rtp.  371,  are  rranlod  on  ooodition  that  they  shaU  be  duly 
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No  advantage  can  be  taken  of  any  nonuset  or  misuser 
on  the  part  of  a  corporation,  by  any  defendant,  in  any 
collateral  action.'  Id  the  great  case  of  The  quo  ■warran- 
to againtt  the  cUy  of  London,  in  the  34  Charles 
*313  II., >■  it  was  *a  point  incidentally  mooted,  whether 
a  corporation  could  surrender  and  dissolve  itself 
by  deed  ;  and  it  was  conceded,  that  it  might  be  dissolved 
by  refusal  to  act,  so  as  not  to  have  any  members  requi- 
site to  preserve  its  being.  There  are  two  modes  of  pro- 
ceeding Judicially  to  ascertain  and  enforce  the  forfeiture 
of  a  charter  for  de&ult  or  abuse  of  power.  The  one  is 
by  sdre  fadaa  ;  and  that  process  is  proper  where  there 
is  a  legal  existing  body,  capable  of  acting,  but  who  have 
abused  their  power.  The  other  mode  is  by  information 
in  the  nature  of  a  quo  warranto  which  is  in  form  a  crimi- 
nal and  in  its  nature  a  civil  remedy ;  and  that  proceed- 
ing applies  where  there  is  a  body  corporate  de  facto  only, 
but  who  take  upon  themselves  to  act,  though,  from  some 
defect  in  their  constitution,  they  cannot  legally  exercise 
their  power8.o  Both  these  modes  of  proceeding  against 
corporations  are  at  the  instance,  and  on  behalf  of  the 
govemmeuL  The  state  must  be  a  party  to  the  prosecu- 
tion, for  the  judgment  is,  that  the  parties  be  ousted,  and 
the  franchises  seized  into  the  hands  of  the  government.' 


vmcntad  MConUns to  tba  Kimnt.aBd  iftbayii^[lMttopMfi)fm  tbe  tetnu, 
Ihay  intj  bs  rapealed  by  teir*  faaat. 

•  TnutMi  of  Vernon  Society  t.  HiUi,  6  C«)wn'i  Sixg.  23.  AU  Sunt*' 
Chnrah  t.  Loratl,  I  HoU**  IV.  V.  B^.  191.  Cuid  Caropuy  t.  Rnil  Road 
Company,  4  Oiii  j-  Jaktaan,  1. 

»  HdHilTf  SUitt  TriaU,  toI.  B. 

•  Lord  Kenjon,  uid  AahhuM,  J.,  in  Ra(_  t.  Pumon,  3  7>nii.  Acp. 
199.  Ths  cue  aguut  the  eily  d/  Xandbn  wu  by  infoimUion  in  the 
iMttiTe  of  a  juo  imttobU),  chuging'  the  city  with  Dsmpation  of  ila  Inn- 
duHO,  and  lequihng  it  to  ahow  by  irtiat  namot  it  claimed  to  szereiK 
and  enjoy  lU  libertiea,  Sua.  So  alw  in  Ibe  greatly  contested  and  elabotmte- 
ly  diKoaaed  eaae  or  ThompMn  v.  The  Feoj^,  23  tFnuftU,  537.  591—594. 

•  Rex  T.  BtaTeOKta,  Ytlv.  Rtp.  190.  Kms  t.  Ogden,  10  Bona.  4 
Crem.  340.  Bsyley,  J.,  Commonwoallh  t.  Union  Inanranca  Company,  5 
JUm.  JI<i>.  330.    CantieuidK.T.RMdv.H'Conabr.ieStrv.  ^JUwIc, 
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This  remedy  must  be  pursued  at  law,  and  there  only  ; 
and  by  the  statutes  of  New- York,  the  mode  of  prosecu- 
tion by  iafornnalion  is  directed,  where  there  has  been  a 
misuser  of  the  charter,  or  the  franchises  of  the  company 
are  forfeited.*  A  court  of  chancery  never  deals  with 
the  'question  of  forfeiture.  It  may  hold  trustees  of  •314 
a  corporation  accountable  for  abuse  of  trust,  but  the 
court  cannot  without  special  statute  authority,  divest  cor- 
porations of  their  corporate  character  and  capacity.  It 
has  no  ordinary  jurisdiction  in  regard  to  the  legality  or 
regularity  of  the   election  or   amotion  of   corporators. 


140  The  judgment  iu  luch  cbkb  accordiag  to  tha  Nta-York  Rtvittd 
StatMa,  Tol  il  p.  583.  nc.  49,  ia  that  the  corpoiatioii  ba  oiuted,  and  al- 
together exclnded  from  ill  carparnte  righti  and  frsDchiBCi,  and  b«  ditaol- 
Tcd.  In  iDdiana  it  i>  held,  that  a  judgment  against  a  corporation,  in  tha 
cue  of  a  rorfeiture  of  its  cbutei,  b,  that  the  (rancbiwa  ba  aeind  into  the 
liandi  of  the  >t«te,  and  that  when  its  franchuei  an  aeized  by  executiOD, 
OD  the  JDdgmeat,  then,  and  not  till  then,  the  corparatiou  iediaaolfed.  Stale 
Bank  v.  The  Slate,  I  Bsekfwti  Ind.  Rip.  367. 

•  The  Stvi-YerJt  Rmrtd  Statnttt,  vaL  iiL  p.  SHI.  583,  provide,  that  an 
information  ia  the  natare  of  a  ;lu>  warraatB,  be  filed  tiy  the  attorney  gene- 
ral, npoD  bia  own  relation,  or  npon  the  relation  of  olben,  when  any  penou 
or  asBOciBtion  uinrpe,  or  unlawfully  holds  any  public  office  or  rranchise  ;  or 
against  any  corporate  body  for  mianaer  or  nonnser  of  its  ftanchisei ;  or 
which  do«a  or  omita  acts  which  amenot  to  e  saireDder  thereof  or  wben- 
ever  they  shall  eierciM  any  pririlsge  not  eonferred  by  taw.  So,  the 
ehaacdlor,  on  a  ImU  filed  by  the  attorney  general,  may  restrain,  by  injunc- 
tion any  corporation  from  aisaming  powen  not  allowed  by  iti  charter,  u 
well  Bs  restrain  any  indiTidnals  from  ezarcliin^  corporate  rights  orpri*ilBgte 
not  conferred  by  law.  Ibid.  403.  'Die  neglect  or  refusal  of  a  corporation 
to  perlorm  the  daties  enjoined  by  Iht  ataiute  creating  it,  is  a  canw  of  for- 
feiture, IhoDgh  lbs  neglect  or  refusal  shonld  not  proceed  fi«nl  a  bad  or  cor- 
rupt motive.  The  People  T.  Kingrton  and  Middletewn  T.  R.  Cit.,-23 
Wenddl  Sep.  193.  And  tbe  infonnation  Ilea  for  any  cause  of  forfkitnre, 
and  the  remedf  is  not  limited  to  teirt  faeiat.  The  People  t.  Bristol  It  S. 
T.  Co.  Ibid.  ass.  Thompson  t.  The  People,  33  WtndeU,  537.  If  only  a 
single  act  of  nm/ratance  be  relied  on  u  a  canse  of  forfeiture,  it  must  be 
BTsrred  and  proved  to  be  a  wilful  neglect,  but  not  eo  if  there  be  a  general 
Mate  of  neglect  or  defauJL  The  People  t.  Hillsdale  &.  C.  T  Co.  Hid. 
354. 
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These  are  subjecis  exclusively  of  common  law  jurisdic- 
tion.' 

The  mode  of  redress  in  New  York,  when  incorporated 
companies  abuse  their  powers,  or  become  insolvent,  has 
been  the  subjects  of  several  statute  regulations,  which 
have  committed  the  cognizance  of  such  cases  to  the  court 
of  chancery,  b  The  acts  of  1817  and  1821,"  provided  for 
the  dissolution  of  incorporated  insurance  com])anies,  by 
order  of  the  chancellor,  upon  application  of  the  directors, 
and  for  good  cause  shown  ;  and  the  court  of  chancery, 
when  it  decreed  a  dissolution  of  the  corporation,  was  to 
direct  a  due  distribution  of  the  funds,  and  to  appoint 
trustees  for  that  purpose.  The  act  of  April  21st,  1825* 
was  much  broader  in  its  provisions.  It  contained  many 
directions  calculated  to  check  abuses  in  the  management 
of  all  monied  incorporations,  and  to  facilitate  the  recovery 
of  debts  against  them.  All  transfers,  by  incorporated 
companies,  in  contemplation  of  bankruptcy,  were  declared 

void ;  and  if  any  incorporated  bank  should  become 
■315     insolvent,  or  violate  its  charter,  tlie  •chancellor 

was  authorized,  by  process  of  injunction,  to  re- 
strain the  exercise  of  its  powers,  and  to  appoint  a  receiver, 
and  cause  the  effects  of  the  company  to  be  distribnted 
among  the  creditors.  This  was  a  statute  of  bankruptcy,  in 
relation  to  incorporated  banks,  and  it  was  an  unusual  pro- 


•  Van  N«M,  J.,  3  John:  Rep.  134.  Slee  t.  Bloom,  5  Johni.  Ch.  Rep. 
380.  Altorae;  General  t.  EvI  of  Clarendou,  IT  Vi-i«y,  491.  Mlonej 
Genernt  t.  Reynoldi,  1  Eq.  Cat.  Abr.  131.  pi.  10.  AUorooy  Gcnoral  t- 
Uttott  laearuica  Compnny,  3  Jehaa.  Ci.  Rrp.  3TG.  37d.  388.  The  King 
V.  Whitvelt.    5  Tmn  Rtp.  65. 

k  Tbe  prorislons  in  the  N.  V.  RecUed  Slaiattt  telulive  to  proceeding! 
in  equity  againit  carparatianB,  received  a  minute  analysia  nod  judicial 
conitraction  by  tbe  Vice  Chaacellor  or  New- York  in  the  esse  of  Mann, 
iseetTsr,  &c.,  v.  Pentz,  3  Sandford't  Ch.  Rep.  S57,  and  again  at  p.  301, 
bnt  inch  local  TegulatlooB  can  only  be  referred  to  in  a  work  of  aa  general 
a  nalare  as  the  preieot  one. 

'  L.N.Y.  acBi.  40.  eh.  14G,  and  Kte-  44.  cb.  146. 

I  Seaa.  48.  ch.  395.    See  aba  to  S.  F.  1  iV.  V  JI.  S.  603. 


Dig-izedtyGOOglc 


Xm.  uxiil]    of  the  rights  of  FBRSONS.  314 

vision,  for  the  English  bankrupt  lavs,  or  the  general  insol- 
vent laws  of  the  several  states,  never  extended  to  corpor- 
ations.* The  New  York  Revited  Statutes^  have  contin- 
ued and  enlarged  the  provision.  When  any  incorporated 
company  shall  have  remained  insolvent  for  a  year,  or  for 
that  period  of  time  neglected  or  refused  tn  pay  ils  debts,  or 
suspended  its  ordinary  business,  it  shall  be  deemed  to 
have  surrendered  its  franchises,  and  to  be  dissolved." 
And  whenever  any  corporation,  having  banking  powers, 
or  power  to  make  loans  on  pledges,  or  to  make  insurances, 
shall  become  insolvent,  or  violate  any  of  the  provisions 
of  its  charter,  the  court  of  chancery  may  restrain  the  ex- 
ercise of  its  powers  by  injunction,  and  appoint  a  receiver.' 
If  the  corporation  proves,  on  investigation,  to  be  insolvent, 
its  effects  are  to  be  distributed  among  the  creditors  raieably. 
subject  to  the  legal  priority  of  the  United  States,  and  to 
judgments."  And  whenever  any  incorpcvated  company 
shall  become  insolvent,  or  it  shall  appear  to  the  trustees 
or  directors  thereof,  that  a  dissolution  of  the  corporation 
would  be  beneficial,  application  may  be  made  voluntarily 
to  the  chancellor,  by  petition,  for  a  dissolution  ;  and  all 
sales,  assignments,  transfers,  mortgages  and  conveyances 
of  any  part  of  their  corporate  estate,  real  or  personal, 
made  after  filing  such  petition,  or  any  judgments  confess- 


■  Then  is  a  itatate  of  bttnkniptcj  ia  New-Jcnej,  paned  ■■  orij  m 
ISIO,  ID  relation  lo  inanlvedt  baoki  and  oilier  corpoialiona,  with  limilar 
pomra  conferred  upan  lh«  chancellor  in  reapact  to  Ihem.  Ehur't  DigttI, 
p.  31.  So  aln  in  Hlohican,  by  act  of  1637,  and  hj  B.S.af  Ntv-Jenty, 
ltJ4T.  p.  1S9. 

k  VoL  L  p.  603.  lec  4.     Vol.  U.  p.  4ES.  •ec  31.— p.  463.  bbc.  3S. 

«  S.  ¥.  Rtviitd  Slaiatf,  •ol  ii.  p.  463.  mc  3a.  8o,  by  a  general  Uw 
in  N.  Carolina,  lite  their  Refisod  Slalatea,  tit.  Corpbralioni,)  «hcn  any 
eoriwrKliDn  ahall,  far  two  ym*  leather,  cean  Id  act  •■  a  body  corporate, 
*ach  diauM  of  their  corpocale  powen  and  priirile^s  shall  be  cpnsidertd 
and  taken  an  a  forfrilnre  of  Iha  charter.  The  Slalutaa  of  Louiriana  of 
1S43  and  1843  hale  proTided  for  the  faeilitie*  of  the  liquidation  of  bank* 
■olreDt  or  inBOlraiil,  and  whether  Iheir  liquidation  be  forced  or  Tolnnlaiy, 

*  Nea-York  Rnitrd  StBlalet,  vol.  il  p.  463. 464.  Me.  39. 41. 

*  Hid.  tol.  ii.  fi.  4G».  lec.  4& 

Vol.  If.  30 
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ed  after  that  time;  are  declared  to  be  void,  as  against  the 
receivers  to  be  appointed,  and  as  against  the  creditors. »  This 
last  provision  is  to  be  taken  as  a  qualification  and  limita- 
tion  of  the  generality  of  a  similar  provision,  already  men- 
tioned, in  the  act  of  1825.'' 


■  Th'if.  Tol.  ii.  p.  469.  sec.  71.  In  MiHonri,  b;  atBtnte  npon  Ihe  disnila- 
tion  at  mj  corporatiaa.  the  pnwidant  and  directon,  ar  maasgen  Ihenraf, 
■t  Ihe  time  of  iti  disMilation,  aiB  madii  ti  affieia  InuleM  to  uttle  iU  coa- 
oenu.    R.  S.  of  Miitouri,  1835. 

h  tlndsr  the  Eu^iah  bankrupt  ijnitsDi,  s  Tolniltuj  psjrnient  to  t  craditar. 
under  ciroamstsncea  which  murt  reuonably  lead  the  debtor  to  baliava 
baakruptoj  proiahli,  it  deemad  a  mnd  npgn  the  other  creditor!,  within- 
the  maaoing  of  the  bankrupt  law,  and  the  monej  can  be  recovered  buk 
by  the  aaigneea.  Poland  v.  Glyo,  9  DoaliBg  j-  RyUtnd,  310.  The  New- 
York  proTinon  falls  far  short  of  the  Englieh  rale,  in  the  check  given  to 
partial  paymenla,  but  it  baa  the  merit  of  giving  a  clear  and  certain  teat 
of  an  act  ot  Insolvency.  In  Indiana,  it  has  been  held,  thai  a  bank  rorfait- 
ed  it*  cbutei :  1.  When  it  contracted  debti  to  a  greater  amount  than 
doable  th«t  of  the  deposits ;  9.  For  the  iHuing  of  more  paper,  with  a 
fraadnlent  mtention,  than  tbe  bank  coatd  i^edeem  ;  3.  When  it  made  large 
tUvideads  of  profits,  while  the  bank  refused  to  pay  apede  for  its  notes  ;^4. 
Bmbeiiliog  large  aoms  of  money  deposited  in  bank  for  safe  keej^g. 
State  Bank  v.  The  State,  1  filset/ortf  *  Ind.  R.  367. 

A  corporate  body  as  well  as  a  private  indindoat,  when  in  failing  inrenm- 
stanoea,  and  nnaUe  to  redeem  its  paper,  may,  without  any  statate  provi- 
so, and  npon  general  principles  of  equity,  assign  its  properly  to  a  tros- 
tee,  in  tmst  to  collect  its  debts  and  pay  debts  and  distribute  as  directed. 
It  has  onlimited  power  over  its  property  to  pay  its  debts.  A  corporation 
may  also,  lik«  an  individual,  givs  prerersnces  among  creditors,  when  hon- 
estly and  fkirly  intended  and  done.  The  doctrine  Is  well  establbhed  in 
eqnity.  Union  Bank  of  Tenueisee  v.  Ellieott,  6  GUI  ^  Jalaaan't  Rip. 
363.  Tlie  stale  of  Maryland  v.  Bank  of  Haiylaod,  Id.  SOS.  Revere  v. 
Boston  Copper  Company,  15  Piek.  Rep.  351.  Catlin  v.  Eagle  Bank  of 
New-Haven,  6  Coan.  Rep.  333.  See  alw,  jn/r<i>  P'  S3S.  Conway,  «s 
psrfc,  4  Arkatua*  Rep.  303.  Flint  v.  Clinton  Company,  13  N.  H.  Rtf. 
430.  Dana  v.  The  Bank  of  the  United  States,  5  Walli  ^  Serg.  293. 
Bankof  U.  S.  v.  Hutb,  4  B.  tfaimie,  433.  In  Robins  v.  Embly,  1  £fludM 
^  Mm-ihall,  Mim*.  Ch.  R.  307,  the  ohanceUor  admits,  that  a  corporate 
body  may  make  an  aaignment  of  the  corporale  property  in  trust  equally 
and  rateably  to  pay  its  debts,  but  as  their  assets  are  a  trust  fund  for  all  the 
creditors,  be  aUy  examined  and  opposed  the  doctrine,  that  corporations  liks' 
individual!  may  give  ptelenneea  among  creditors.    lb.  p.  359 — 366. 

I  have,  in  this  leotun,  gone  as  &i  into  Ihe  taw  of  eotporatione  as  wis 
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WMiatent  with  the  plan  anil  pstim  of  the  pnMOt  work;  sod,  for  a  mar* 
fall  Tiew  of  the  labiect,  I  would  refer  to  the  Trtstite  m  Frivatt  Cerpora- 
turn  Aggrtgatt,  bj  Menn.  Angelt  &.  Amea,  aa  coDtaiDiag  bd  able  and 
thorough  BiBmiiiBtiDn  of  ercry  palt  of  the  leanung  appertaining  to  thit 
head  ;  and  u  being  a  perfermance  which  deaerrea  and  wilt  recaivs  the  re- 
apeet  and  patronage  of  the  profeaiion.  A  new  and  enlaced  3d  editiim  of 
that  Traatiaa  appeared  in  1846,  and  the  woA  ia  vaitly  improfad  and  ad- 
mit«bl]r  digested. 


DigizedtyGOOgle 


PART  V. 

OP  THE  LAW  CONCERNING  PERSONAL  PRO- 
PERTY. 


LECTURE  XXXIV. 

op    THE   HISTORY,   PBOGRESS,   AHD    ABSOLUTE     RIGHTI 

OP  PROPEBTT, 

Hatirq  concluded  a  series  of  lectures  on  the  vaiiona 
rights  ol persons,  1  proceed  next  to  the  examination  of  the 
\a.vr  of  property,  which  has  always  occupied  a  pre-emi- 
nent place  in  the  municipal  codes  of  every  civilized  peo- 
ple. I  purpose  to  begin  with  the  law  of  personal  property, 
as  it  appears  to  be  the  most  natural  and  easy  transition, 
from  the  subjects  which  we  have  already  discussed. 
This  is  the  species  of  property  which  first  arises,  and  is 
cultivated  in  the  rudest  ages  ;  and  when  commerce  and 
the  arta  have  ascended  to  distinguished  heights,  it  main- 
tains its  level,  if  it  does  not  rise  even  superior  to  proper- 
ty in  land  itselfi  in  the  influence  which  it  exercises  ovw 
the  talents,  the  passions,  and  the  destiny  of  mankind. 

To  suppose  a  state  of  mnn  prior  to  the  existence  of 
any  notions  of  separate  property,  when  all  things  were 
common,  and  when  men,  throughout  the  world,  lived 
without  law  or  govenimeul,  in  innocence  and  simplicity, 
is  a  mere  dream  of  the  imagination.  It  is  the  golden  age 
of  the  poets,  which  forms  such  a  delightful  picture  in  the 
fictions,  adorned  by  the  muse  of  Hesiod,  Lucretius,  Ovid, 
and  Tiigil.    It  has  lieeii  truly  obsetred,  that  the  fint 
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"msQ  vho  was  bom  into  the  world  killed  the  Bocond  ;  and 
when  did  the  times  of  simplicity  begia  1  And  yet  we 
find  the  Roman  hiBtorians  and  philosophere,*  rivalling 
the  language  of  poetry  in  their  descriptions  of  some  ima- 
ginary state  of  nature,  which  it  was  impossible  to  know, 
and  idle  to  conjecture.  No  such  state  was  intended  tot 
man  in  the  benevolent  dispensations  of  Providence  ;  and 
in  following  the  migrations  of  nations,  apart  from  the 
book  of  Genesis,  human  curiosity  is  unable  to  penetrate 
beyond  the  pages  of  genuine  history  j  and  Homer,  Hero- 
dotus, and  Uv7,  carry  us  back  to  the  confines  of  the 
&bulous  ages.  The  sense  of  property  is  inherent  in  the 
human  breast,  and  the  gradual  enlargement  and  cultiva- 
tion of  that  sense,  from  its  feeble  force  in  the  savage  state, 
to  its  full  vigor  and  maturity  among  polished  nations, 
forms  a  very  instructive  portion  of  the  history  of  civil 
society.  Man  was  fitted  and  intended  by  the  authiH'  of 
his  being,  for  society  and  government,  and  for  the  acqui- 
ntion  and  enjoyment  of  property.  It  is,  to  apeak  cor- 
rectly, the  law  of  his  nature  ;  and  by  obedience  to  this 
Iftw,  he  brings  all  his  faculties  into  exercise,  and  is  ea- 
ablod  to  display  the  various  and  exalted  powers  of  the 
human  mind.<> 


■  $atlu«l  Cat.  ate.  6.  Jagar.  $tc.  IS.  Tacit  Jtn- lib.  3  mc.  26.  CU. 
Orat.  pn.  P.  Stxtio,  »e.  4S.      Jailin.  lib.  43.  oh.  1. 

»  Seldeo,  in  his  Uxor  Biraiea,  lib.  1.  ch.  1,  giTei  the  foUowiiig  deGnitiaa 
of  the  l&w  of  antara  :  NaturaUjtu  appeilamui  quod  ab  ifto  nafura  aue  - 
tort  Mu  rmmiat  tanctUtinu  in  tpn*  TiTam  primardiii  cordi  ktimatm  indi. 
(uiRj>rrE«cnpfum;ue  at  ;  adioqai  poilerilati  nnivaia  regularilaT  perptlaa 
trot  lemperqui  lit  obia^andum  ae  imtnutabilt.  Lord  Kamet  eouBiden  th* 
MDWi  of  propeity  to  be  a  DstnrBl  appetite,  and,  in  ill  nalnre,  a  ^reat  bleu- 
bg.  SttUhit  of  the  Hittary  of  Matt,  b.  1.  ak.  3.  The  inilitnliou  of  in  v 
riapt  and  the  inililutioa  or  priTste  prop«rtj,  and  of  goveninieut  and  l(w, 
have  been  conaidered,  by  the  wiieat  atatennen  and  phjlonphen  of  every 
•!«,  01  the  iiiandatian  of  ^1  civiliiatknt  among  mankind. 

"  The  loioe  of  i.*w,  uid  Itooktr,  in  hia  EeeUHattieal  Poljfy,  b.  I.,  ii 
the  hannoDy  of  the  worid,  all  thinga  in  heaven  and  earth  do  her  homag*, 
the  Teiy  leut  aa  feeling  her  oare,  and  the  greateit  aa  not  exempt»d  from 
bar  power  "  The  graateat  of  the  ancient  ugaa,  Ariatotle,  Plato,  and  Cioaro 
wpiewed  the  aamo  idea.    The  eaence  of  freedom,  laid  Plate  (Jh  t^gd 
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Occupancy,  doubtless,  gave  the  first  title  to  property^ 
in  lands  and  moveables.     It  is  the  natural  and  original 

method  of  acquiring  it ;  and  upon  the  principles  of 
*319    universal  *law,  that  title  continues  so  long  as  occii- 

pancy  continues.*  There  is  no  person,  even  in  hia 
rudest  state,  who  does  not  feel  and  acknowledge,  in  a 
greater  or  less  degree,  thejustice  of  this  title.  The  right  of 
property,  tounded  on  occupancy,  is  suggested  to  the  human 
mind,  by  feeling  and  reason,  prior  to  the  influence  of  posi- 
tive institutions.'*  There  have  been  modem  theorists, 
who  have  considered  separate  and  exclusive  property,  and 
ineqiulities  of  property  as  the  cause  of  injustice,  and 
the  unhappy  result  of  government  and  artificial  instita- 
tions.  But  human  society  would  be  in  a  m<»t  unnatural 
and  miserable  condition,  if  it  were  possible  to  be  insti- 
tuted or  reorganized  upon  the  basis  of  such  speculations. 
The  sense  of  property  is  graciously  bestowed  on  man- 
kind, for  the  purpose  of  rousing  them  &om  sloth,  and 
stimulating  them  to  action  ;  and  so  long  as  the  right  of 
acquisition  is  exercised  in  conformity  to  the  social  rela- 
tions, and  the  moral  obligations  which  spring  from 
them,  it  ought  to  be  sacredly  protected.  'I'he  natural 
and  active  sense  of  property  pervades  the  foundations  of 
social  improvement.  It  leads  to  the  cultivation  of  the 
«arth,  the  institution  of  government,  the  establishment  of 


eoiuistvd  io  Iha  lapreaftef  of  Uw  over  pemiiul  trill,  trhetbec  it  be  tlw 
will  of  the  one,  the  few,  or  the  maay.  So,  ArUlotU  (Po/ilici,  b.  1.)  <!•- 
el&red  th&t  Oacemnujit  pertained  to  man  in  hie  tniMl  perfect  itale,  aod 
•Qtered  into  the  very  canatitutioD  of  hDman  nature.  Man  could  not 
•triclly  be  mm  without  it.  Eiiiteaea  in  the  ttate  waa  requisite  to  the 
eompIetiOD  of  bia  bumanity,  and  eaaeatial  to  his  proleclioD  against  hia  own 
iraata  and  TJces. 

•  OrotiuB,  Jan  B.  ^  F.  b.  S.  oh.  3.  sec.  4.  Mare  libtnm,  cb.  5.  AD 
tlia  trriten  on  ialernaUonal  law  concur  in  the  doctrine  thai  occupancy  ■■ 
Mseniial  (o  the  tilie  lo  land  newly  discovered  and  vacant.  PnO!  Droil  4t 
U  Net.  liv.  4.  eh.  4.     Vailtl,  DroU  dti  Omi,  lir.  I.  ch.  15. 

*  Quod  eaim  tiuUiiu  at  id  rationt  naluraU  oecupanti  eaneciitur.  Di{. 
■*l.  1. 3. 
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justice,  the  acquisittoD  of  the  comforts  of  life,  the  growth 
ef  the  useful  arts,  the  spirit  of  commerce,  the  produc- 
tions of  taste,  the  erections  of  charity,  and  the  display  of 
the  benevolent  affections.' 

"The  excliisire  tight  of  using  and  transfening  pro-  •320 
perty,  follows  as  a  natural  consequence,  from  the 
perception  and  admission  of  the  right  itself.''  But,  in  the 
infancy  and  earlier  stages  of  society  the  right  of  property 
depended  almost  entirely  upon  actual  oacupancy  ;  and  it 
is  a  general  law  of  property  in  all  systems  of  jurispru- 
dence, that  actual  delivery  or  possession  is  necessary 
to  consummate  the  title.<:  Property  without  possession, 
is  said  to  be  too  abstract  an  idea  for  savage  life  ;  and 
society  had  made  some  considerable  advances  towards 
civilization,  and  the  improvements  resulting  from  order 
and  subordination  must  have  existed  to  some  certain  ex- 
tent, before  the  temporary  right  of  occupancy  was  chang- 
ed into  a  permanent  and  soUd  title  under  the  sanction  of 
positive  law.  Property  in  land  was  first  in  the  nation 
-«r  tribe,  and  the  right  of  the  individual  occupant  was 


■  M.  TouIlMr,  ID  hia  kccoant  of  tha  oiipo  and  progrti  of  proparty,  in  bit 
2>FWJ1  Civil  Francait,  torn.  iii.  40,  ituitU,  that  a  piimitiTa  atata  of  miui 
•lilted  before  the  eat iblbhnient  of  civil  aaelety,  vheu  all  thinga  were  com- 
mon, and  tamporarj  occupancy  the  only  title  ;  but  he  ^vea  no  aoffieient 
ptoarofthe  fact.  The  book  of  Geneaia,  wbich  be  jnatly  regard!  aa  the 
most  ancieDt  and  veDerable  of  hialariei>  doea  not  ahow  any  luch  atale  of 
the  homan  race.  The  Gtat  man  bom  waa  a  liller  of  ths  pound,  and  the 
•aeoDd  a  keeper  of  aheep.  The  earliest  accounia  of  Noah  and  hia  deacend- 
mnla  aher  the  flood,  in  Geneeii,  ii.  i.  ilii.  prOTe  that  tfaey  were  boiband- 
men,  and  planted  rineyarda,  built  citiei,  eatabliahed  kingdom*,  and  abound- 
ed in  Sock*  and  herda  and  goii  and  ulTer.  I  obaerre,  bowe*er,  with 
pleaaore,  that  M.  Tonllier  baa  freely  and  liberally  fallowed  8ij  William 
Blaefcatone,  In  hi*  elegant  diiaerlalian  on  the  rise  and  yiognct  of  property. 
Preaidenl  Gogoft,  in  hia  moat  learned  work,  Dt  CmigiHt  dtt  loii,  da  art*, 
itt  leitnctt,  tl  dt  Iran  pragrti  cA»  lef  ancitm  Pmplet,  b.  2.  ch.  I.  art 
1,  conudera  ngricoUnre  ai  flonriabing  before  Ibe  diaparaion  at  Babet,  thon^ 
.«Aar  that  event  mankind  niapsed  into  the  moat  deplorable  bnibaiily. 

»  Or«(ii>(,  b.  3.  ch.  6.  Mc.  1. 

•  /tU.b.3.  cb.  C.  see.  I.  P^ff.h.4.l:h.  9.  aee.  8.  Bartieyrao'a  note, 
JUd.    Sir  William  Sootl.saae  of  the  Fama,  5  AA-AAM-Xe^  114 
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merely  usufructuary  and  temporary.*  .  It  then  vent  by 
allotmeat,  partition,  or  grant  from  the  chiefe  or  princft 
of  the  tribe  to  individuals  ;  and,  whatever  may  have 
been  the  case  in  the  earliest  and  rudest  state  of  mankind 
beyond  the  records  of  history,  or  whatever  may  be  the 
theory  on  the  subject,  yet,  in  point  of  fact,  as  far  as  we 
know,  property  has  always  been  the  creature  of  civil  in- 
stitutions. By  the  ancient  lav  of  all  the  nations  of 
Europe,  the  bona  fide  possessor  of  goods  had  a  good  title 
as  against  the  real  owner  in  whatever  way,  whether  by 
force,  fraud,  or  accident,  the  owner  may  have  been  divest- 
ed of  the  possession.  It  was  the  law  in  several  parts  of 
Germany  so  late  as  the  middle  of  the  last  century  ac- 
cording to  Heinnecciiis,t>  that  if  one  person  should  lend, 
or  hire  or  deposit  his  goods  with  another,  and  they  should 
come  to  the  possession  of  a  third  person,  he  would  be  en- 
titled to  hold  them  as  against  the  original  owner.  By 
the  Roman  law,  in  its  early  state,  property  stolen  and 
sold,  was  lost  to  the  zeal  owner,  and  the  only  remedy  was 
by  an  action,  {condttctio  furliva)  against  the  thief.  Bat 
when  the  Roman  law  advanced  to  maturity,  it  was  held, 
that  theft  did  not  deprive  a  man  of  his  title  to  property  ; 
and  the  action  of  rei  vindicatio  was,  in  effect, 
•321  given  against  the  'bona  fide  purchaser."  The 
law  of  the  twelve  tables,  by  which  tlie  possession 
o(  one  year,  was  a  good  title  by  prescription  to  moveables, 
shows  that  a  feeble  and  precarious  right  was  attached  to 
personal  property  out  of  possession. 

The  ancient  laws  of  Europe  confiscating  stolen  goods, 
(HI  conviction  of  the  thief,  without  paying  any  regard  to 
the  right  of  the  real  owner,  is  another  instance  to  prove 
the  prevalence  of  a  very  blunt  sense  of  the  right  of  pro- 


*  C««ar  d*  Btl.  Oti.  Ui.  4.  oh.  3.    lb.  Ui.  S.  cb.  30. 
>  Opera,  lom.  r.  put  3.  180,  181. 

•  Tbii  wu  bj  the  pBrpataal  edict  ititendiDg  the  aetta  mtttu,  wlueli 
diiutd  in  nothing  Init  in  Qam>  froBi  lh«  rri  Mndiemtit.  ImL  3.  &  3- 
Lird  JtsMH'  Hiatcrkal  L»m  TrtU,  Ik.  Pnftrtf. 
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perty  distinct  from  the  possession.  The  English  doc- 
triae  of  wrecks  was  founded  on  this  imperfect  notion  of 
the  right  of  property,  when  it  had  lost  the  evidttnce  rf" 
possession.  By  the  common  law,  as  it  was  laid  down  by 
Sir  William  Blackstone,*  goods  wrecked  were  adjudged 
to  belong  to  the  king,  and  the  property  was  lost  to  the 
owner.  This,  he  admits,  was  not  consonant  to  reason 
and  humanity  ;  and  the  rigor  of  the  common  law  was 
•oftened  by  the  statute  of  West.  I.  3  Edw.  I.  ch.  4,  which 
declared,  that  if  any  thing  alive  escaped  the  shipwreck, 
be  it  man  or  animal,  it  was  not  a  legal  wreck,  and  the 
owner  was  entitled  to  reclaim  his  property  within  a  year 
tnd  a  day.  Upon  this  statute  the  legal  doctrine  of 
wrecks  has  stood  to  this  day.  St.  Germain,  the  author 
of  the  Doctor  and  Student,  did  not  seem  to  think,  that 
even  the  law  under  this  statute,  stood  with  conscience,^ 
for  why  should  the  owner  forfeit  the  shipwrecked  goods, 
(bough  it  should  happen,  that  no  man,  dog,  or  cat,  (to  use 
the  words  of  the  statute,)  should  come  alive  unto  the  land 
out  of  the  ship  t  The  only  rational  ground  of  the  claim 
on  the  part  of  the  crown  is,  that  the  true  owner  ccmnot 
be  ascertained.  The  imperial  edict  of  the  Emperor  Con- 
•tantine  was  more  just  Uian  the  English  statute,  for  it 
gave  the  wrecked  goods,  in  every  event,  to  the  own- 
er ;°  and  'Bracton,  who  wrote  before  the  statute  *333 
of  3  Edw.  I.,  aad  who  was  acquainted  with  the 
edict  of  Constantino,  lays  down  the  doctrine  of  wreck 
upon  perfectly  just  principles.^  He  makes  it  to  depend, 
not  upon  the  casual  escape  of  an  animal,  but  upon  the 
absence  of  all  evidence  of  the  owner.  The  statutes  of 
New- York,  Massachusetts,  and  other  American  states,  are 
like  the  edict  of  Constantino,  and  the  declaration  of  Brac- 
ton ;  for  they  declare,  that  nothing  that  shall  be  cast  by 


■Can.  ml.  1.^.990,991. 
»  Dr.  and  Stm.  3G7, 9«a. 
•C*dc,  11.  5.  I. 
<Uk3.1M.iws.5. 
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the  se&  upon  the  land,  shall  be  adjudged  a  wreck,  but  the 
goods  shall  be  kept  safely  for  the  space  of  a  year  for  the 
true  owner,  to  whom  the  same  is  to  be  detivered  on  his 
paying  reasonable  salvage  ;  and  if  the  goods  be  not  re- 
claimed within  that  time,  they  shall  be  sold,  and  the 
proceeds  accounted  for  to  the  state.*  In  the  case  of  Ha- 
milton ^  Smith  V.  Davis,*'  the  very  question  arose  in  the 
K.  B.,  whether  the  real  owner  was  entitled  to  reclaim  his 
shipwrecked  goods,  though  no  living  creature  had  come 
alive  from  the  ship  to  the  shore.  The  grantee  under  the 
crown  claimed  the  goo«ls  as  a  wreck,  because  the  ship  was 
totally  lost,  and  no  living  animal  was  saved  ;  and  his 
very  distinguished  counsel,  consisting  of  Mr.  Dunning,  (af- 
terwards Lord  Ashbuiton,)  and  Mr.  Kenyon,  (afterwards 
Lord  Chief  Justice  of  the  K.  B.,)  insisted,  that  according 
to  all  the  writers,  from  the  Mirror  to  Blackstone  inclusive) 
it  was  a  lawful  wreck,  a^  no  living  creature  had  come  to  the 
shore,  and  that  Bracton  stood  unsupported  by  any  other 
writer.  But  Lord  Mansfield,  with  a  sagacity  and  spirit 
that  did  him  infinite  honor,  reprobated  the  doctrine  urged 
on  the  part  of  the  defendant,  and  declared  that  there  was 
no  case  adjudging  that  the  goods  were  forfeited,  be- 
*323  cause  no  'dog,  or  cat,  or  other  animal,  came  alive  to 
tbeshore;  that  any  such  determination  would  becon- 
trary  to  the  principles  of  law  and  justice ;  that  the  very  idea 
was  shocking  ;  aad  that  the  coming  ashore  of  a  dog,  or 
a  cat,  aUve,  was  no  better  proof  of  ownership,  than  if  they 
should  come  ashore  dead  ;  that  the  whole  inquiry  was  a 
question  of  ownership ;  and  that  if  no  owner  could  be  dis- 
covered the  goods  belonged  to  the  king,  and  not  otherwise ; 

•  N.  Y.  Ratnied  Statati;  vol.  L  p.  C90.  Matt.  Rnited  Statiaet,  1835, 
put  1.  tit.  14.  ch.  57.  tee.  13.  The  colonj  Uwa  oF  MaMacbnoitla  tka 
pceserred  all  wreck*  for  tha  owner,  and  did  not  follow  the  Engliah  law. 
Datta'i  Abr.  vol.  Ui.  144.  Probably  the  atatals  law  of  olhsi  aUtea  to 
•quail;  juat.  The  acta  of  North  CaroliDa,  of  1801,  1805,  1617,  1B18,  o> 
thii  anbjflct,  are  foundsd,  aaid  Mr.  Jiutieo  Story,  in  5  MMOttt  Btf.  4IT, 
«n  the  prinalple*  of  jnatics  and  hnnianity. 
k  5  Burr.  Rip.  SI33. 
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-and  that  the  statute  of  3  Edw.  I.  was  not  to  receive  any 
construction  contrary  to  the  plain  principles  of  juBtice 
and  humanity. 

After  reading  this  interesting  case,  it  appears  rather 
■surprising  that  any  contrary  opinion  should  have  been 
seriously  entertained  in  Westminster  hall,  at  so  kte  a 
period  as  the  year  1771 ;  and  especially  that  Sir  Wm. 
Blackstone  should  have  acquiesced,  without  any  diffi- 
culty, in  a  different  construction  of  the  statute  of  Weaim.  1. 

Bui  to  return  to  the  history  of  the  law  of  property.  The 
title  to  it  was  gradually  strengthened,  and  acquired  great 
iSoUdily  and  enei^,  when  it  came  to  he  understood, 
that  no  man  could  be  deprived  of  his  property  without 
his  consent,  and  that  even  the  honest  pmchaser  was  not 
safe  under  a  defective  title. 

The  exceptions  to  this  rule  grew  out  of  the  necessities 
and  the  policy  of  commerce ;  and  it  was  established  as 
a  general  rule,  that  sales  of  personal  properly  in  market 
overt,  would  bind  the  property  even  against  the  real  own- 
er. The  markets  overt,  in  England,  depend  upon  special 
'Custom,  which  prescribes  the  place,  except  that,  in  the 
city  of  London,  every  shop  in  which  goods  are  exposed 
publicly  to  sale,  is  market  overt  for  those  things  in  which 
the  owner  professes  to  trade.  If  goods  be  stolen,  and  sohl 
openly  in  such  a  shop,  the  sale  changes  the  property.  But 
if  the  goods  be  not  sold  strictly  in  market  overt,  or  if  there 
be  not  good  faith  in  the  buyer,  or  there  be  any  thing  un- 
usual or  irregular  in  the  sale,  it  will  not  affect  the 
validity  of  it  as  •against  the  title  of  the  real  own-  '324 
er.«  The  common  law,  according  to  liOrd  Coke,** 
held  it  to  be  a  point  of  great  policy,  that  foirs  and  mar- 
bets  overt  should  be  well  furnished ;  and  to  encourage 


•  5  Go.  83.  12  Mod.  Rif.  521.  Btaam't  Ut  tf  tht  Lata,  :ST.  Com. 
Dig.  lil.  Marhl,  E.  Sbelley  t.  Ford,  5  Carr.  ^  Payne,  313.  MarilsU 
■*fpn  were  deriTwl  fram  the  Saxon  Ism,  whidi  would  not  allow  &  Uanafiu 
«f  goodi  to  bo  Talid  niitaM  made  iMfbra  witDMaea. 

»S/««<.713. 
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them  did  ordain,  that  alt  sales  and  contracts  of  any  thing- 
vendible  in  markets  overt,  should  bind  those  who  had  a 
right :  but,  he  adds,  that  the  rule  had  many  exceptions, 
and  he  proceeds  to  state  the  several  exceptions,  which 
show  the  precision  and  caution  with  which  the  sale  was 
to  be  conducted  so  as  to  bind  the  property.  It  is  the  set- 
tled English  law,  that  a  sale  out  of  the  market  ovettr 
or  not  according  to  the  usage  and  regulations  of  the 
market  overt,  will  not  change  the  property  as  against  the 
real  owner.'  Thus,  we  find,  in  the  case  o{  Wilkinson  v. 
Kinff,^  that  where  the  owner  of  goods  had  sent  them  to 
a  wharf  in  the  borough  of  Souihwark,  where  goods  of 
that  sort  were  usually  sold  and  the  wharfinger,  without 
any  authority,  sold  the  goods  to  a  bona  fide  purchaser, 
this  was  considered  not  to  be  a  sale  in  market  overt  so 
as  to  change  the  property,  but  a  wrongful  conversion,  for 
the  wharf  was  not  a  market  overt ;  and  the  purchaser 
was  held  liable  in  trover  to  the  true  owner.  So  it  is  said 
to  be  a  general  rule  that  goods  obtained  by  tort  or  crimi- 
nal fraud,  under  color  of  a  contract,  may  be  taken  by  the 
vendor  out  of  the  hands  of  the  purchaser,  or  even  of  a 
purchaser  from  the  tortious  vendee.* 

It  is  understood,  that  the  English  custom  of  markets 
overt  does  not  apply  to  this  country;  and  the  general 
principle  applicable   to  the   law  of   personal  property 


•  3  Black*.  Conm.  449.— Foilsr'a  csm, S Co.  109.  a.  Prarv.  HomphnTr 
i  NtviU  ^  Maimwg,  430.  S.  C.  1  Han.  ^  WoU.  Rrp.  28.  But  >  ula 
in  iDtfket  OTert  will  not  Iwr  Ihe  ari^aal  ovaer  of  Btalsn  gooila,  if  he  pro- 
■Kute  the  thief  to  conrteliaii,  end  aoa  the  peraon  in  wboee  poMMsion  lb«y 
were  at  the  time  ol  tiia  caaTictioo.  Thia  ii  b;  the  itBtnle  of  91  Hea. 
VlII.cll,uid  which  wu  ujapud  in  VirginiB,  is  1793.  Harwood  t. 
Smith,  3  Ttrm  Rep.  750.  Poet  t.  Humphrey,  ab.  tup.  Coke*!,  3  /nd. 
714.  BuTgea  v.  Coney,  Trim.  P.  C  315.  But  trover  will  lie  agalnBt  the 
innocent  porehaaer  of  ilolan  goodi,  although  no  atep*  bare  been  taken  to 
proMCute  the  thief  to  conTLctian.  While  t.  Spettigne,  13  Metaam  ^ 
WeUby,  603.  S.  C.     1  Carr  f  Ktneaa,  673. 

k  3  Campb.  N.  P.  335. 

•  Le/ig  on  SaUM  by  Band,  p.  IGT,  168. 
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(broaghout  civilised  Europe  is,  that  netjio  plus  jurit  m 
aUum  transf  erre  potest  quam  ipse  hahet.  This  is  a  max- 
im of  the  common  and  of  the  civil  law  ;■  and  a  sale  ex 
vi  termini,  imports  nothing  more  than  that  the  bona  fide 
purchaaer  succeeds  to  the  rights  of  the  vendor.  It  has 
be«i  frequently  held  in  this  country,>>  that  the 
English  law  of  markets  overt  'had  not  been  adopt-  *326 
ed ;  and  consequently,  as  a  general  rule,  the  title 
of  the  true  owner  cannot  be  lost  without  his  own  free 
act  and  consent.  How  far  that  consent,  or  a  due  author- 
ity to  sell,  is  to  be  inferred,  in  many  cases,  for  the  en- 
couragement and  safety  of  commerce,  may  be  discussed 
in  our  future  inquiries.*    A  radical  defect  of  title  in  the 

>  Ca.  Litl.  309.  Dig.  41.  1.  3D.  Ptthkr  TrmU  du  Control  de  Vtalt, 
1.  n.  7.     firfjt. /iit(.  418.     1    Btir$  Cam.39l. 

k  Dam«  T.  Baldwin,  8  Vsm.  Rrp.  516.  Wheelirrighl  t.  DePojnrtar,  1 
JUm  lUp.  4S0.  Hnnck  t.  Wnver,  1  Ytaur  Rep.  478.  Euton  V. 
WorthiDgtoD,  5  Strg.  f  Ra»U,  130.  BrowDlii|[  v.  Magill,  2  Han.  ^ 
Jehu.  308.  H'Grev  v.  Browdar,  14  Marlin't  Laai*.  Sep.  IT.  RdIbqiI 
T.  Gnndr,  5  HowTuiuff  O.  Rif.  303.  Lanea  T.  Cowep,  1  Dana't  Ktn. 
Mtf.  195.  Vcntreaa  T.  Smith,  10  Ptltn'  U.  S.  Rtp.  IGl.  HoSinan  T. 
Coveo,  S3  WtadtiTt  Sep  S8&.  lu  that  caaa  it  waa  adjudged  in  ths  court 
of  enora,  that  an  auctioneer  who  gold  atolen  gooda  was  liable  to  the  ownai 
la  trorer.  thoagh  the  gooda  were  aold  by  him  and  ths  proeeeda  paid  over  to 
the  tbief  wilboot  notice  of  tbe  felony.  It  wai  declared  by  atatute  in  Psna- 
•jlTania,  in  1760,  that  no  aale  of  aatolen  boras  aliould  operate  lo  change 
the  property.  Thia  waa  before  it  was  settled  Ibat  we  bad  no  markets  overt 
ih  Ibis  country  in  the  aenae  ot  the  Engliih  common  law.  In  Soolland, 
the  true  owner  may  reclaim  bis  property,  efen  from  tha  bona  Gde  porchM- 
er  in  mariiet  oven.    BtlTt  Prinetp.  sec.  537. 

•  The  doctrine  that  poaseBiaa  carries  with  it  the  aTJdence  of  prapartf, 
asaato  proteot  a  peraon  aeq airing  properly  in  the  oenal  couras  of  trade, 
■  aaid  to  be  limited  lo  caili,  bank  bitli,  and  billa  and  ohecka  payable  to 
bearer.  Saltus  r.  Everett,  90  WmdeU,  SG7.  By  alalnts  6  Geo.  IV.  c. 
94,  the  cenaignee  of  goods  from  tbe  ahippei',  is  eolilled  to  a  lien  in  mpcct 
lo  money  or  nrgotiaUe  aecuritiea  adTBiiced  for  tbe  ahipperi  wilboat  notice 
(hat  the  ahippcr  was  not  the  banafida  owner.  And  any  penon  intrusted 
with  a  bill  oF  lading,  or  order  (or  the  delivery  of  goods,  was  lobe  deemed 
(he  Irns  owner  of  the  goods,  lo  far  aa  to  give  validity  to  any  enle,  or  dispo- 
Aion  thereof  by  deposit  or  pifdga,  if  tb«  buyer  or  pawnee  bed  not  notice 
that  anch  person  Was  not  the  trne  owner.  So,  any  person  taking  goods  on 
4>posit  or  pledge  for  a  pra^eiiatiug  debt  from  tbe  party  in  [nwimion,  witti- 
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possessor  is,  by  the  general  jurisprudence  of  Europe, 
available  to  the  true  owner  against  creditors  and  purcha- 
sers ;  and  there  is  such  a  defect,  when  the  person  from 
whom  the  property  was  acquired  was  incapable  of  con- 
sent, or  when  the  thing  had  been  stolen,  or  obtained  by 
violence.  The  true  owner,  in  those  cases,  may  vindicate 
his  title.  If  goods  be  stolen,  no  title  passes  from  the  felon 
to  the  bona  fide  purchaser.*     But  this  is  not  the  place  to 


out  notice  that  he  wa>  not  the  owner,  acquiref  tha  right  that  wis  in  tha 
peraon  makiag  the  depoait  or  pledge.  Any  penon  inaf  accept  goodi  ob 
anf  Mich  document  on  deposiC  oi  pledge  from  any  factor  oi  agent,  witb 
knowled^  that  hs  wai  a  factor  or  agent,  and  he  will  acqulie  the  title  or 
inleieat  of  the  factor  or  agent.  And  any  penon  map  contract  for  the  pur- 
chaaa  of  goodt  from  any  factor,  agent  or  conaigaee  in  poaaesuon  thBraof, 
and  make  pajrmeDt  thereof  with  knowledge  of  aucb  agency,  provided  th* 
contract  be  made  in  the  uiaal  coune  of  bnainna,  and  withont  notice  at 
any  want  of  authority  in  tha  agent  to  aell  and  receive  paymenL  Tli* 
true  owner,  prior  to  tbe  wle  or  pledge,  may  recover  from  the  fac- 
tor or  agent,  or  bis  awgneea,  and  fVom  the  buyar,  Ibe  price  of  the  gooda 
BObjecl  to  hii  ri^t  of  set-off  againat  the  ageut,  and  may  recover  tha 
goods  deponted  or  pledged  on  re-payment  of  the  nioney  or  reatoratton  of 
the  negotiaUe  paper  advanced  on  aecnrity  thereof,  and  on  payment  of  the 
money  or  realonktion  of  the  negoliaUe  paper  advanced  by  the  factor  or 
agent.  So,  hs  may  recover  from  say  penon  any  balance  in  hand  bliag 
the  produce  of  the  anie  of  the  goods,  after  deducting  the  money  or  neg»- 
tiabls  paper  advanced  op  the  eecarity  thereof. 

•  Fraud  end  breacbea  of  tioet  are  nid  not  to  be  among  the  radical  de- 
fects which  will  absclntely  annnl  the  title  of  the  snbaequent  banafidt  pur- 
chaser; and  Mr.  Brown  hu,  Ibongb  1  think  miatakiugly,  contended,  that 
ca«ea  of  force  and  fear  stand  on  the  lame  feoting,  for  1  apprebend  thai 
force  and  fear  will  destroy  the  contract  entirely.  Brsun  on  Sales,  395. 
1  BtlTi  dm.  381.  286, 367.  389.  Mr.  BeU  sbowa,  fiom  the  oaeea  wbicb 
he  cites,  that  it  ia  not  clearly  aettled  in  what  casea  a  sale  by  a  penon  in 
lawful  pceaessian  will  bind  the  real  owner,  if  tha  aale  be  founded  on  a 
breach  of  trait.  Vide  >n/ra,  p.  514,  note.  If  a  bailee  of  property  for  a 
special  purpose  mIIi  it,  the  htma  fidi  purefaaser  does  not  acqaire  a  valid  title. 
WilkioMiD  V.  King,  3  Campb.  Rep.  335.  Hutop  v.  Hoare,  3  Atk.  44. 
Hardman  v.  Wilcock,  9  Bingham,  3SS,  note.  Galvin  v.  Bacon,  9  FatT' 
field,  96.  Sloiy  on  Bailmenti',  p.  79,  3d  edit  Bat  if  the  vendor  deliver* 
goods  with  the  intention  tbat  the  property  sa  well  as  the  poMeaian  shall 
paM,  a  (maJtilepiiTchBBer  from  a  f^udnlent  vendee  will  hold  Iba  goads. 
Andrew  v.  Dietrich,   14   WtndtU,  31.    It  is  snffieieiit  for  tli«  pnipoM  of 
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pursue  further  this  inquiry.  My  object,  at  present,  it 
only  to  show  how  the  right  of  the  true  owner  to  property 
kept  increasing  in  consideration  and  vigour,  with  th« 
prepress  of  law  from  rudeness  to  refinement. 

Title  to  property,  resting  originally  in  occupancy, 
ceased,  of  course,  upon  the  death  of  the  occupant.  Sir 
William  Blackstone  considers  the  descent,  devise,  and 
transfer  of  property,  political  institutions  and  creatures 
of  the  municipal  law,  and  not  natural  rights;  and  that 
the  law  of  nature  suggests,  that  on  the  death  of  the  pos- 
sessor, the  estate  should  become  common,  and  be  open 
to  the  next  occupant.  He  admits,  however,  that,  for  the 
sake  of  peace  and  order,  the  universal  law  of  almost 
every  nation  gives  to  the  possessor  the  power  to  con- 
tinue his  property  by  will ;  and  if  it  be  not  disposed 
of  in  that  way,  that  the  municipal  law  steps  *in  and  *326 
declares  who  shall  be  heir  of  the  deceased.*  As  a 
mere  speculative  question,  it  may  be  doubted,  whether 
this  be  a  perfectly  correct  view  of  the  law  of  nature  on 
this  subject  The  right  to  transmit  property  by  de- 
Bceat,  to  one's  own  offspring,  is  dictated  by  the  voice  of 
nature.!*  The  universality  of  the  sense  of  a  rule  or 
obligation,  is  pretty  good  evidence  that  it  has  its  founda- 
tion io  natural  law.o  It  is  in  accordance  with  the  sym- 
pathies and  reason  of  all  mankind,  that  the  children  of 
the  owner  of  property,  which  he  acquired  and  improved 
by  his  skill  and  indusfiy,  and  by  their  association  and 


pDlmgliDg  a  bona  fid*  purcbanr,  that  tb«  ownar  of  penona]  property  eon- 
hl>  ao  apparant  right  af  properly  upon  tha  reador,  m  when  h«  Hlk  goods 
and  deliTsn  poMeMion,  althongh  the  gwda  were  oblained  from  him  fntod- 
Bleatl;  ;  and  he  confera  an  appareDt  r^ht  aj  di^oteX,  when  he  fiirniihea 
the  reodor  with  Ibe  eitenutl  indicia  of  such  right,  or  where  a  hOI  of  la- 
fog  ii  Hst  to  a  contignBa  with  a  power  of  trwwfar.  Saltui  t.  ETerelt,  90 
yi**itii.  367. 

•  Coin.  *ol.  iJ.  ch.  1. 10—13, 
>  Graliai,  b.  3 .  ch.  7.  aeo.  5. 

•  Own  tn  rt  contiuna  oanusM  f  ntittai  Io  Mliira  jmlanda  <*1.     Ct*. 
7We«i.  QiMft.  Uk  I.  cb.  13. 
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labour,  should  hare  a  better  title  to  it  at  iua  death,  than 
the  passiQg  straQger.  It  is  a  continuation  of  the  fonnei 
occupancy  in  the  members  of  the  same  family.  Thia 
better  title  of  the  children  has  been  recognized  in  every 
age  and  nation,  and  it  is  founded  in  the  natural  affeclimu, 
which  are  the  growth  of  Ihe  domestic  ties,  and  the  order 
of  Providence.*  But  the  particular  distribution  among 
the  heirs  of  the  blood,  and  the  regulation  and  extent  of 
the  degrees  of  consanguinity,  to  which  the  right  of  suc- 
cession should  be  attached,  do  undoubtedly  depend  upon 
positive  institution  ;  and  it  seems  to  be  the  general  doe- 
trine,  founded  on  the  history  of  all  nations  and  ages,  that 
property  in  land,  when  such  property  began  to  exist  and 
to  be  recognized,  was  originally  vested  in  the  state  or 
sovereign,  and  derived  by  grant  to  individuals.'' 

The  power  of  alienation  of  property  is  a  necessiry 
incident  to  the  right  of  property,  and  was  dictated  by  mutu- 
al convenience,  and  mutual  wants.  It  was  first  applied  to 
moveables  ;  and  a  notion  of  separate  and  permaDmt 
property  in  land  could  not  have  arisen  until  men  had  ad- 
vanced beyond  the  hunter  and  shepherd  stales,  and 
become  husbandmen  and  fanners.  Property  in  land 
would  naturally  take  a  faster  hold  of  the  affections ; 
*^27  and,  from  Ihe  very  nature  of  the  subjectjit  would  'not 
be  susceptible  of  easy  transfer,  nor  so  soon  as  nwror 
ble  property  be  called  into  action  as  an  article  of  com- 
merce. 

Delivery  of  possession,  was,  anciently,  necessary  to  the 
valid  transfer  of  land.  When  actual  delivery  became 
inconvenient,  symbolical  delivery  supplied  ila  place;  snd 
as  society  grew  in  cultivation  and  refinement,  writing 
was  introduced,  and  the  alienation  of  land  was  by  deed. 

The  gratuitous  disposition  of  land  by  will,  was  of  much 
slower  growth  than  alienations,  in  the  way  of  commerce, 


•  Ciriitian't  tietei  to  3  Btati$.   Cum.   I.     TofUr't  BUmnu  '/  (>• 
Ctvil  Lotf,  519.     TeulUer,  Dnil  CMl  AnamiM,  Um.3,p.  131— IV- 

*  amitu,  b.  a.  ch.  9  Mc,  4.     tUd.  ob.  3.  HO.  4. 
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ibr  a  vBluable  consideration  ;  because  the  children  were 
supposed  to  have  a  right  to  the  succession  on  the  death 
of  the  parent ;  tbongH  Grotius  considers  disposition  b7 
vill  to  be  one  of  the  natural  rights  of  alienation.^  In  the 
early  periods  of  the  English  law,  a  man  was  never  per- 
mitted totally  to  dismherit  his  children,  or  leavo  his  wi- 
dow without  proTision.i>  Testaments  were  introduced 
by  Solon  into  the  Athenian  commonwealth,  in  the  case  in 
which  the  testator  had  no  issue  ;  and  the  Roman  law, 
would  not  allow  a  man  to  disinherit  his  own  issue, 
nti  et  necBsaarii  hesredea,  his  natural  and  domestic  heirs, 
or  children,  and  their  descendants,  without  assigning 
some  just  cause  in  his  will.  The  reason  of  the  rule  in  the 
civil  law  was,  that  the  children  were  considered  as  hav- 
ing a  property  in  the  efiects  of  the  father,  and  entitled  to 
the  management  of  the  estate.  The  querela  inogicion 
tettamenti,  weis  an  action  introduced  in  lavor  of  the  chil- 
dren, to  rescind  wills  made  to  their  prejudice,  without 
just  cause.  But  the  father  could  charge  his  estate  with 
his  debt,  and  so  render  the  succession  unprofitable; 
and  the  children  could,  in  that  case,  abandon  the  succes- 
sion and  so  escape  the  obligation  of  the  debts.' 

In  England,  the  right  of  alienation  of  land  was  long 
checked  by  the  oppressive  restraints  of  the  feudal  system, 
and  the  doctrine  of  entailments.  All  those  embarrass- 
ments have  been  effectually  removed  in  this  country  ; 
and  the  right  to  acquire,  to  hold,  to  enjoy,  to  alien, 
to  devise  and  to  'transmit  property  by  inheritance,  •328 
to  one's  descendants,  in  regular  order  and  succes- 
sion, is  enjoyed  in  the  fullness  and  perfection  of  the  abso- 
lute right  Every  individual  has  as  much  freedom  in  the 
acquisition,  use,  and  disposition  of  his  property,  as  is  con- 
sistent with  good  order  and  the  reciprocal  r^hts  of  others. 
The  state  has  set  bounds  to  the  acquisition  of  property 


•  De  Jvrt  BtUi,  b.  3.  eh.  &  cee.  14. 

k  1  SttBt'* Hi*t. a/ tk*  Eagli$hLam,  II.    F>&u0w,Td.iT.p.3O9. 

•  Dig.  39. 3.  la.    Fide  tn/Vo,  vol.  ir.  p.  503. 
ToL.  IL  31 
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by  corporate  bodiea  ;  for  the  creatioD  of  those  artificial 
persons  is  a  matter  resting  in  tiie  discretioa  of  the  govern- 
ment, who  have  a  right  to  impose  such  restrictions  apon 
a  gratuitous  privilege  or  franchise,  as  the  sense  of  the 
public  interest  or  convenience  may  dictate.  With  the 
admission  of  this  exception,  die  I^islatuie  has  no  right 
to  limit  the  extent  of  the  acquisition  of  property,  as  was 
suggested  by  some  of  the  regulations  in  ancient  Crete, 
Lacedtemott  and  Athens;'  and  has  also  been  recom- 
mended  in  some  modem  Utopian  speculations.  A  state 
of  equahty  as  to  property  is  impossible  to  be  maintained, 
for  it  is  against  the  lavs  of  our  nature  ;  and  if  it  could  be 
reduced  to  practice,  it  would  place  the  human  race  in  a 
state  of  tasteless  enjoyment  and  stupid  inactivity,  which 
would  degrade  the  mind,  and  destroy  the  happir 
*329     ness  of  social  ]ife.i>    'When  the  laws  allow  a  free 


•  Aral.  Pofa'ltM,  b;  OiliiM,  b.  9.  c.  8.  Putlti't  Jaltj,  ^  Ortee:  nL  i. 
p.  167. 

k  Htnington,  in  hu  Oetaita,  dMiIued  in  Agrariui  law  to  be  tbe  foniulK- 
tkn  of  a  oonunMiirMlth  ;  and  he  Bndaiibtwltf  dlnded  to  tha  eomman  ia- 
tan^BUtkm  and  popqki  view  of  tlie  Afrarian  lam  in  anoleiit  Rmd*,  ud 
not  to  the  new  kodjiat  idea  of  H-DsNiabahi,  that  thasolawa  related  only 
taleaaeaofthapaUiolaitdabnliHiguigla theitate.  Bulory o/JIm«,*ol  3. 
116 — 131.  Tha  public  landi  beloDgiDg  to  the  itate  in  andeot  Rome,  and 
which  kept  snlaiginj;  with  every  CDnqoeat,  were  in  the  eailj  peiiodi  of  iti 
hittory,  le«*ed  oat  and  moatly  for  paiturage,  to  oconpien  who  were  tenant* 
al  will  to  the  atate.  And  a*  lar^  acoeammi  of  new  citlieDf  accnied,  there 
wonld  be  new  allotmsnta,  which  necaaearily  involved  the  lacrifice  of  many 
exliting  interetta.  Hie  bnighen  or  patrieUiM  htd  the  exclmtve  hm  of 
tbeee  landi  while  anallotted,  not  exoaedhig  500  jn^eis  to  each  infvidnal, 
bat  when  thay  were  divided  by  Agrarian  laws  into  amall  lots  Ibr  onltif^ 
Uon,  the  plebeian  connionen  l«ak  Iham,  and  tbii  gave  the  Agrarian  law 
■och  great  and  joat  popnlarity.  Dr.  Arnold  Hittory  «/  Bamt,  vol.  I.  160.) 
eonclodef  that  "  If,  amongit  NiebDhr'i  conntleH  aervieai  to  Soman  hit- 
torj,  any  ringle  one  may  claim  onr  gralittide  beyond  the  lert,  it  ii  his  ex* 
jrianation  of  tha  tme  nature  and  chancier  of  the  Agnrian  Ibw*."  Montea- 
qmen,  in  lua  Sgirit  of  Lout,  b.  S.  o.  3,  A,  S,  6,  Ikeqaently  nggtfta  the 
neeaadty  of  lawa  in  a  demociaoy  cetabliahing  equality  and  fingality.  AU 
echemee  of  that  khid  ace  eaaantially  viaicnary,  thon^  thay  may  not  be 
quite  ai  eztiavagant  as  aoma  of  the  reverJOi  of  Ronnean,  Condorcet,  or 
Godwfai.  In  the  ood*  of  lawa  eomjriled  by  King  Jamat,  hi  1606,  lor  tbe 
Mw  edmiiM  in  AoMtiM,  •  (Munmity  of  property  and  labow,  Ibr  Sre  jrean 
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circolatioQ  to  property  by  the  abolitioa  of  perpetui- 
ties, eotailments,  the  claims  of  primogeniture,  and  all 
inequaUties  of  descent,  the  operation  of  the  steady  lavs 
of  nature  will,  of  themBelves,  pTOBeire  a  proper  equili- 
briiun,  aod  dissipate  the  mounds  of  property  as  &8t  as 
tbey  accumulate. 

Civil  govenmient  is  not  entided,  in  ordinary  cases,  and 
as  a  general  rule,  to  r^ulate  the  use  of  property  in  the 
hands  of  the  owners,  by  sumptuary  laws,  or  any  other 
visionary  schemes  of  frugality  and  equality.  The  notion 
that  plain,  coarse,  and  abstemious  habits  of  living,  are 
requisite  to  the  preservation  of  henasm  and  patriotism, 
has  been  derived  from  the  Roman  classical  writers. 
They  praised  sumptuary  lawa,  and  declaimed  vehemently 
against  the  degeneracy  of  their  countrymen,  which  they 
imputed  to  the  corrupting  influence  of  the  arts  of  Greece, 
and  of  the  riches  and  luxury  of  the  world,  upon  the  free- 
d<Hn  and  spirit  of  those  "  lords  of  human  kind,"  who  had 
attained  utuversal  empire  by  means  of  die  hardy 
virtues  of  the  prioutive  ages.*    But  *we  need  only     *33f) 


fimn  the  Mttlemrat  of  tiah  eolonj,  wai  eatmUiihed.  Thii  wta  a  Unpo- 
raiy  Mtpedient ;  bat  the  •iperiment  npoa  thii  Iheoiy,  in  the  ooIod;  of  Vir< 
fiiua,  proved  it  lo  be  aa  intolerable  TBKrictian,  landing  to  idlenMi  ind  im* 
monlity,  nod  to  be  deatrvetire  o(  (U  the  ordiouy  nuitiTM  to  bnmaa  bdoa- 
try.  {Sti&'*ai*lsTycfViTgiius.  Si>ierfn?tA>iuriai,h.9.  Bmfnfft 
Hittan),  toI.  i.  p.  IGl.)  The  experimaat  of  •  Bammnaity  of  ludi,  fooda 
and  labour,  at  New-Pljmouth,  made,  hi  the  fint  yean  of  the  colony,  ma 
foand  to  be  injmiooa  aven  with  that  anult,  aimida  and  piotu  band  of  omi- 
gtatiU ;  and  the  inatitntiou  of  aeparate  propaity,  in  1633,  had  a  anddan 
ud  TUT  beneficial  rfbot  in  exalting  a  apirlt  ^  indoatiy.  Martmi*  Ntte- 
Snglmnd  Memorial,  93.  Bafli^t  HUlarieai  Memoir,  toI,  1.  p.  13a  isa) 
Hastate  of  eqnalit;  doaa  not  Riit  tbs  present  Booditionafman,  and  wheo- 
erei  it  haa  bean  atlamptad,  it  haa  ohecked  oiviliiBtlan,  and  led  to  immo- 
rality, and  dgatroyed  bsadom  of  action  and  ai^oyment.  tSt.  Yonni,  th* 
learned  editor  of  the  "  Chronielea  of  the  VOgiim  Fathaia,"  Boston,  1S4I, 
«sy*  (p.  84,)  that  the  johit  stock  aaooiation  of  the  Pilgtiins  wai  a  partner- 
ship, forced  i^ou  them  by  neeeMity,  and  diasohed  «■  soon  •■  poMibla,  and 
that  thare  narar  was  any  comnonity  of  goods  among  them,  as  Hut  phraae 


•  H«  aolhoc  ma  men  tisUngniriMd  than  Balliatt  fcr  bia  •Is^mnl  invH- 
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look  to  the  &ee  institutions  of  Briuin,  and  her  de- 
scendants, and  the  prosperity  and  freedom  which  they 
cherish  and  protect,  to  be  satisfied  that  the  abundant  re- 
turns of  industry,  the  fruits  of  genius,  the  boundless  ex- 
tent of  commerce,  the  exuberance  of  wealth,  and  the  cul- 
liration  of  the  liberal  arts,  with  the  unfettered  use  of  all 
these  blessings,  are  by  no  means  incompatible  with  the 
full  and  perfect  enjoyment  of  enlightened  civil  liberty. 
No  such  fatal  uni<Hi  necessarily  exists  between  prosperity 
and  tyranny,  or  between  wealth  and  national  corruption^ 
in  the  harmonious  arrangements  of  ProTidence,  Though 
Britain,  like  ancient  Tyre,  has  her  "merchants  who«ie 
princes,  and  her  traffickers  the  honourable  of  the  earth," 
she  still  sits  "  very  glorious  in  the  midst  of  the  seas,  and 
enriches  the  kings  of  the  earth  with  the  multitude  of  her 
licbes,  and  of  her  merchandize."  Nor  have  the  polished 
manners  and  refined  taste  far  which  Prance  has  been  re- 
nowned in  modem  ages,  or  even  the  efieminate  luxury 
of  her  higher  classes  and  of  her  capital,  been  found  to 
damp  her  heroism,  or  enervate  her  national  spirit.  Li- 
berty  depends  essentially  upon  the  structure  of  the  govern- 
ment, the  administration  of  justice,  and  the  intelligence 
of  the  people,  and  it  has  very  little  concern  with  equality 
of  property,  and  frugality  of  living,  or  the  varieties  of  soil 
and  cUmate.' 


tivM  afmiiut  Aebtm,  \aivxf,  tud  the  uU,  wluch  tw  couddeTad  m  hafiig 
Mnaptod  uid  deatn^Ml  ths  Bomui  rapablio.  AmoDf  oUmt  Mqnind 
TloM,  ba  mjw,  tha  Bomuw  had  laaniad  la  admica  atatoea,  pictDTea,  ami 
ine  imagbt  ^ato.  Sal  Cat.  o.  11.  Javaaal  painled  tha  mightj  «TiIf  of 
luKuiy  witb  the  hand  of  a  maatar.  In  ft  Satira  derotad  to  Iha  delinaatioD 
of  eitrune  profligacy,  he  leliaraa  himaelf  tar  k  momaat  by  a  brief,  bat 
UtcI;  aketeh  of  the  pore  andrnaiie  Tirtoeaof  Uia  old  Romana.  He  teoma 
again  to  the  dewilktion*  of  wealth  and  Inznry,  and  riaea  to  the  lottiaot  atniaa 
•f  patriot  indipiKtiMi : 

S^wiormrmu 
bwaria  tiimhiif,  netumqut  iddmitur  trbtm. 

SmL  6.  r.  991,  S99. 
*  The  nmptnaij  lawi  of  aneiant  Roma  had  thdr  origin  in  llw  IwWra 
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Every  person  is  eatitled  to  be  protected!  n  the  eo-    *331 
joyment  of  his  property,  not  only  from  invasions  of 


•ipeDdilDn  at  ftuarali.  Tbe  appatlte  for  luxorj  uutrMaad  with  don^iiiM 
and  riehei,  and  uuaptaaiy  Uw>  vara  bam  lime  to  tima  aaaolad,  from  tba 
566th  year  of  the  oity  down  to  llie  time  of  Ihn  empeion,  nMrainisg,  bj 
■artte  cheeks,  Idzdtj,  and  eilraTa|[ance  in  dioa,  faroitora,  and  food. 
Ih.tj  wer«  abiordly  and  idly  noawed  by  the  moat  eztraTafanl  and  dini- 
pated  niton  ;  by  aacb  oonqoaran  aa  Sylla,  Jnlioa  Caaar  and  Angnatoa. 
The  hiatory  of  thoaa  aomplnaiy  lawa  ia  ^Tsn  in  Aaiau  OtlHuM,  b.  9.  eh. 
24.  See,  alio.  Suit.  J.  Catar,  aec  43.  And  T.  Amold'i  Hitlary  of  tk* 
iMttr  Rmun  CmnmmaetaUk,  cb.4. 

Dnriag  the  middle  agaa,  the  Engliah,  French,  and  other  gaTenuneata, 
were  aqooUy  with  the  ancient  Romani,  aeooalamad  to  limit,  by  poaitira 
lawa,  tbe  extent  of  prirate  eipenae*,  antettaininaiit*  and  dnai.  Some 
tnoea  of  those  anmptoary  lawi  exirted  in  Frasoe  •■  late  a*  the  baginoing 
of  tbe  last  ceatnry,  and  in  Swaden*in  the  latter  part  of  it.  Hatlam  on  Iht 
MiddU  Agtt,  ToL  iL  p.  987.  Catteau'$  Fine  a/  Sittden.  DadtU^t 
jlanaol  Rtgitttr,  1T6T.  The  atatote  of  10  SAo.  111.,  enlilled,  flaiHtum 
it  eUarU*  uteniU,  waa  the  moat  abanrd  that  arer  waa  enactad  It  pra- 
tetibad  the  nnmber  of  didiea  for  dinner  and  anpper,  and  tbe  qsality  of  die 
diabaa.  Dr.  Adam  Smith,  in  hU  IVtoIfi  a/  JVatioM,  jnrtly  oonadaiB  it  ta 
be  an  act  of  the  higbaat  impertineDoe  and  preMUnption,  for  binge  and 
nrlen  to  pretend  to  watch  orer  the  ecommy  and  expanditore  of  private 
iwtaona.  Tbe  wagaa  at  laboar,  and  tba  prioaa  of  commodittea,  and  aconooiy 
la  dnai,  were  tagulated  by  law  in  tba  earlieat  ■ettlement  of  Maaaaobnaetta. 
ytMknft  HUt.  vf  Nt*-Baglani,  by  Savage,  toL  i.  p.  31,  note.  Ihii. 
vol.]. p.  116,  140.  143.  Uiei tf  Mattaehutttt.  1641,  1647,  and  pnb- 
liabsd  Id  tbe  dtgMt  of  colony  atatntaa,  1675.  Soch  "  good  ordeia,"  aaya 
Bnbbard. "  eipired  with  the  fint  golden  age  in  tfaia  world."  Bat  be  wai  mit- 
laken,  Ibr  in  1777,  there  waa  a  report  made  by  a  comaitlee  in  conigTeai, 
leoommauding  to  the  aaveral  itatea  to  regulate,  by  law,  the  price  of  labonr, 
maauractarea  and  inlaroal  l^oduoe,  and  tba  chargea  of  innholden.  /ouraala 
tfCangrtu,  November  33d,  1777.  In  pinenanca  of  the  mgggatioa,  it 
appeara  that,  m  1778,  there  were  actaoftha  legialatarea  of  CScDiiectieut  aad, 
New-York,  (and  probably  of  other  Htalea,]  lioMtng  tiie  priea  of  labour,  and 
the  produeta  of  laboar  and  tavern  obargei.  The  atatnte  of  New-Tork  ww 
anqwnded  within  three  montlw  after  it  waa  paaaed,  and  repealed  within  tbe 
aame  year.  Corporation  ordiaanceB,insome  of  our  citiee,  have  fkwqoantly  reg- 
nlated  the  price  of  meat  in  the  market  Bocb  lawe,  if  of  any  efficacy,  are 
ealcniated  todeitroytbe  (timalni  to  exertion  ;  bat  in  facttbej  are  only  made 
to  ba  eloded,  deapiaed  and  broken.  And  yet  the  regnlation  of  prioee  in  iana 
and  tavenia  ia  ftHI  the  [tfMtice  m  NeW'Jeraej  and  Alabama,  and  perfa^ 
!■  other  (tatea;  and  tba  ratw  of  chargea  va  or  weiVt  nntil  raoently,  aa- 
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it  by  individuals,  but  &om  all  unequal  and  undue  as- 
aessments  on  the  part  of  govenunent.  It  is  not  sufficieoit 
fliat  no  tax  or  imposition  can  be  imposed  upon  the  citi- 
zens, but  by  theit  representatives  in  the  legislature. 
*332  The  citizens  aieendtled  *to  require,  that  the  l^isla- 
ture  itself  shall  cause  all  public  taxation  to  be  fair 
and  equal  in  proportion  to  the  value  of  property,  so  that  no 
one  class  of  individuals,  and  no  one  species  of  property 
may  be  unequally  or  unduly  assessed.' 

A  just  and  perfect  system  of  taxation  is  still  a  deside- 
ratum in  civil  government ;  and  there  are  constantly  ex- 
isting well  founded  complaints,  that  one  species  of  pio- 
peity  is  made  to  sustain  an  unequal,  and  c<»iaequently, 
an  unjust  pressure  of  the  public  burthens.  The  strongest 
instance  in  New-York,  and  probably  in  other  states,  of 
this  inequality,  was  in  the  assessment  of  taxes  upon  waste 
and  unproductive  lands  ;  and  the  oppressiou  upon  this 
description  o£  real  property,  has  been  so  great  as  to 
diminish  exceedii^Iy  its  value.  This  property  is  as- 
sessed in  each  town,  by  assessors  lesiding  in  each  town, 
and  whose  interest  it  is  to  exaggerate  the  value  of  such 
property,  in  order  to  throw  as  great  a  share  as  possible 


Ubtidud  b  thoM  atsM  by  th«  oonnty  oonrt,  and  affisad  up  at  inm,  Je 
like  mumBT  ■■  tb«  rate*  of  toll  at  loU-fatw  and  bridge*. 

>  Propeity  lakea  tnd  appTopiiatsd  Is  pnblie  dm  or  oMameati  u  bigfa- 
wtyi,  bridges,  tiin)[MkN,  nilnwdi,  and  tbs  ereotknu  nnewmy  ot  inddoDt 
thento  and  bniUingB  for  poblio  oiaa  aa  eonrl  bonaos,  obnrchaa,  Kbool 
booaaa&o.  aranot  a  propw  nibjsct  of  tazatioo,  and  are  xsnanUj  siompled 
Mbaing  worki  foi  pnblio  TUB  and  banafiL  lobabKaDtiofW.  t.  W.  tLR.Ck)ii). 
4  Mtte^fR,  554.  The  comtilnttoii  of  AAanaaa  declana  a  aoiuid  principle  in 
laying  that  all  pnpcily  nitgect  to  taxation  ihall  ba  taxed  according  to  iti  Tai- 
ns and  the  Tains  to  be  aacsitained  by  laws  making  the  lame  eqnal  and  nni- 
fonn,  and  that  no  one  ^ecisa  of  property  should  ba  taied  hi|^r  than  anolhet 
ipaelea  of  property  of  eqnal  valne,  art  U.  In  Ifew-Hampihirei  the  law 
fiTea  a  vary  efficient  power  to  the  colleetan  of  taxes.  Tbe  eeUectot  b 
notbonnd  to  search  for  properly  on  which  to  diatnin,  bat  if  the  party  don 
not  pay  (he  tax  on  dns  notics,  the  oolleotor  may  arrest  bis  person  nnlaas 
be  ^odoMS  properly  snfficient,  and  with  an  bdemnily  as  to  title,  if  re- 
qnind.    Kiuiey  v.HaH,  9  ff.H.  Jlsp.  190. 
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of  the  taxes  to  be  laued  vithin  the  town  upon  the  non- 
resident  proprietor.  The  unreclaimed  lands,  which  the 
ownei  finds  it  impossible  to  culttvate,  or  even  to  sell, 
without  great  sacriSce,  and  which  produce  no  revwiue,  are 
assessed,  not  only  for  such  charges  as  may  be  deemed 
directly  beneficial  to  the  land,  such  as  making  and  repair- 
ing roads  and  bridges,  but  for  all  the  wants  and  pur- 
poses of  the  inhatdtants.  The  lands  are  made  auxiliary 
to  the  maintenance  of  the  poor,  and  the  destruction  of 
wild  animals  ;  and  the  inhabitants  of  each  town  have 
been  left  to  judge,  in  their  discretion,  of  the  extent  of 
their  wants.  Such  a  power  vested  in  the  inhabitants  of 
each  town,  of  raising  money  for  Uieir  own  use,  on  the 
property  of  others,  has  produced,  in  many  mstances,  very 
great  abuses  and  injustice.  It  has  corrupted  the  morals 
of  the  people,  and  led  to  the  plunder  of  the  property  of 
non-rodent  landholders.  This  was  carried  to  tuch  an 
enormous  extent  in  the  county  of  Franklin,  as  to  awaken 
the  attention  of  the  legislature,  and  to  induce  them  to  in- 
stitute a  special  commission,  to  inquire  into  the  frauds 
and  abuses  committed  under  this  power,  and  also  to  with- 
draw entirely  from  the  inhabitants  of  new  towns,  Hie 
power  of  raising  money  by  assessments  upon  pro- 
perty, for  "the  destruction  of  noxious  animals.'  *233 
The  ordinance  of  coagteas,  of  July  13th,  17^,^ 
passed  for  the  goTemment  of  the  north-western  territory, 
anticipated  this  propensity  to  abuse  of  power,  and  under- 
took to  guard  against  it,  by  the  provision,  that  in  no  case 
should  any  legislature  within  that  territory  tax  the  lands 
of  noa-iesident  proprietors  higher  than  those  of  residents. 
There  is  a  similar  provision  in  the  constitution  of  Mis- 
souri, and  one  still  broader  in  that  of  the  state  of  Illinois. 
It  is  declared,  generally,  in  that  of  the  latter  state,  that  the 
mode  of  levyii^  a  tax  shall  be  by  valuation,  so  that  every 


•>  L.  JV.  r.  MM.  46.1^  3E.  no.  9,  10— uh.  136. 

>  AwKOlfV  (^  CvHftiwatWH  CtMfTM*,  T«l.  lU.  p.  51 
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person  should  pay  a  tax  in  proportion  to  the  Talue  of  bia 
[Hopertjr  in  possession. 

Ttie  duty  of  protecting  every  man's  property,  by  means 
of  just  lavs,  promptly,  uniformly,  and  impartially  ad- 
ministered, is  one  of  the  strongest  and  most  Interestii^ 
of  obligations  on  the  part  of  goTemment,  and  frequent- 
ly it  is  found  to  be  the  most  difficult  in  the  performance. 
Mr.  Hume*  looked  upon  the  whole  apparatus  of  gorem- 
ment  as  having  ultimately  no  other  object  or  purpose  but 
the  distribution  of  justice.  The  appetite  for  property  is 
so  keen,  and  the  blessings  of  it  are  so  palpable,  and  so 
impiessive,  that  the  passion  to  acquire  is  incessautly 
busy  and  active.  Every  man  is  striving  to  better  his 
condition  ;  and  in  the  constant  struggles,  and  jealous  coU 
lisions,  betveen  men  of  property,  and  men  of  no  property, 
the  one  to  acquire,  and  the  other  to  preserve  ;  and  be- 
tween debtot  and  creditor,  the  one  to  exact,  and  the  other 
to  evade  or  postpone  payment ;  it  is  to  be  expected,  espe- 
cially in  popular  governments,  and  under  the  influence 
of  the  sympathy  which  the  poor  and  the  unfortunate 
naturally  excite,  that  the  impartial  course  of  justice,  and 
the  severe  duties  of  the  lawgiver,  should,  in  some  degree, 
be  disturbed.  One  of  the  objects  of  the  constitution  (^ 
^isTJmteiSt&tea.  was  to  establish  justice;  and  this  it  has 

done  by  the  admirable  distribution  of  its  powers, 
*334     and  the  *checks  which  it  has  placed  on  the  local 

l^slation  of  the  states.  These  checks  have  al- 
ready, in  their  operation,  essentially  contributed  to  the 
protection  of  the  rights  of  property. 

Government  is  bound  to  assist  the  rightful  owner  of 
property,  in  recovery  of  the  possession  of  it,  when  it  has 
been  unjustly  lost.  Of  this  duty  there  is  no  question. 
But  if  the  possessor  of  land  took  possession  in  good  &ith, 
and  in  the  mistaken  belief  that  he  had  acquired  a  title 
fixHn  the  rightful  owner,  and  makes  beneficial  improve- 
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ments  apon  the  land,  it  has  been  a  point  of  much  discus- 
sion, "whettier  the  lightful  owner,  on  recovery,  was  bound 
to  refund  to  him  the  value  of  the  impiovouents.  This 
was  the  qnestion  in  the  case  of  Qretn  v.  Biddle,^  which 
was  largely  discussed  in  the  supreme  court  of  the  Uait«d 
States,  and  which  had  excited  a  good  deal  of  interest  in 
tiie  state  of  Kentucky.  The  decision  in  that  case  was 
founded  upon  the  compact  between  the  states  of  Vir^nia 
and  Kentucky,  made  in  1789,  relative  to  lands  in  Ken- 
tucky, and  therefore  it  does  not  touch  the  question  I  have 
BU^ested.  The  inquiry  becomes  interesting,  how  fai  a 
general  statute  provision  of  that  kind  is  consistent  with  a 
due  regard  to  the  rights  of  property.  The  Kentucky 
act,  of  January  3tst,  1812,  declared,  that  the  bantB  jidei 
possessor  of  land  should  be  paid,  by  the  successful  claim* 
ant,  for  his  improvements,  and  that  the  claimant  must 
pay  them,  or  elect  to  relinquish  the  land  to  the  occupant 
on  being  paid  its  estimated  value  in  its  unimproved 
state.  >> 

By  the  English  law,  and  the  common  law  of  this  coun 
try,  the  owner  recovers  his  land  by  ejectment  without 
being  subjected  to  the  condition  of  paying  for  ttia  im- 
provements which  may  have  been  made  upon  the  land. 
The  improvements  are  considered  as  annexed  to  the  free- 
hold, and  pass  with  the  recovery.  Every  possessor  makes 
such  improvements  at  his  peril.*    But  if  the  owner  be 


•  B  Whtttton,  1. 

k  ThUact,  or  occupant  lair,  waaheld  by  the  ■aprenie  court  of  the  UdUmI 
State*  to  be  aacoDstitatioDal.  The  legiilalure  of  Keatucky  then  psMad 
tlie  act  of  Jimuuy  7th,  IB24>  with  a  Tiew  lo  eouateract  Ihs  decniDD  is 
Qreea  t.  Blddle ;  and  it  aubjected  to  forfeitare,  without  office  foDod,  or 
jodgmeat,  all  patented  taada  of  more  than  one  hundred  aenia,  luileai  the 
owner,  by  the  Id  af  Aagiut,  1825,  earned  a  rateable  portion  of  the  land 
to  be  ealtirated,  and  on  forfeiture,  the  title  was  to  Teat  in  the  occopent. 
"Km  act  WBi  held  by  the  Kentnckj  eonrta  to  impoee  an  arbitrary,  nnjuit, 
oj^reariTB,  and  illegal  condition  upon  the  patentees,  and  wu  in  Tiolation 
of  their  grants,  and  aaoaoBtitQtional  and  nud.  Gainee  *.  Bufotd,  1  Dana't 
Em.  Ref.  481. 

<  FiMT  *.  Bardenbergh,  5  JbAat.  Ref.  379.    Thii  it  the  rale  in  11m 
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obliged  to  resort  to  chancery  for  assistance  in  the 
•335    recovery  of  the  rents  and  "profits,  Lord  Hardwicke 

once  intimated,  in  Dormer  v.  Fortescue,*  that  the 
rule  of  the  civil  lav,  which  is  more  equitable  on  that 
point  than  the  English  law,  would  be  adopted  ;  and  con- 
sequently the  boncB  fidei  possessor  would  be  entitled  to 
deduct  the  amount  of  his  expenses  for  lasting  and  valna* 
ble  impioTements,  Ssom.  the  amount  to  be  paid,  by  way 
of  damages  for  the  rents  and  profits.  The  same  intima- 
tion was  given  in  the  court  of  errors  in  New- York  in 
Murray  v.  Gouvemeur  ;^  and  that  in  the  equitable  ac- 
tion at  law,  for  the  mesne  profits,  the  defend&nt  might 
have  the  value  of  his  improvements  deducted  by  way  of 
set-ofi'.  These  were  extra  judicial  dicta  ;  and  there  is 
no  adjudged  case,  professing  to  be  grounded  upon  com- 
mon law  principles,  and  declaring  that  the  occupant  of 
land  was,  without  any  special  contract,  entitled  to  pay- 
ment for  his  improvements,  as  against  the  true  owner, 
when  the  latter  was  not  chargeable  with  having  inten- 
tionally laid  by  and  concealed  his  title.o  We  have  a 
statute  in  New- York  relative  to  lands,  in  what  was  for- 


Sootoli  law.  w  to  improTemanti  niada  \rj  ■  tanant  for  his  ■eoominodalioB. 
Lard  Staa'i  Inttitutiem,  toL  1. 137.  edit.  IBSS. 

>  3  Alk.  Stp.  134. 

*  3  Joint.  Cait,  441. 

■  The  inEgeetbti,  in  the  oasM  refarred  to  in  the  text,  have  been  eon- 
adored  u  foiming  jnat  pniuid  for  mitlption  of  duDa^M  in  aa  action  tor 
the  meina  profita ;  and  the  tbIdb  of  parmanent  improTemento,  made  in 
pod  faith,  hai  been  alioired,  to  the  extant  of  the  lant*  and  pvGti  claimed 
hj  the  plahitifi.  Hylton  t.  Brown,  C.  C,  April,  1B08.  WAortM*!  Dig. 
tit.  Ejtctnuni,  pi.  74.  Jackion  t.  Loomii,  4  Covm^i  Rtp.  168.  Rnffin, 
Ch.  J.,  in  Dowd  t.  Fawcett,  4  Dtv.  N.  C.  Rtp.  95.  A  court  of  equity  an 
a  bill  foi  renta  and  pt«flt«,  after  a  reeoTeij  at  law,  againal  a  bona  fidt 
ponaHoi  for  Tidnableconaidentioti,  will  allow  (brbanefidal  impieTfimetit& 
&»en  T.  Biddle,  8  Wheaton't  Rip.  77— «1.  Bright  v.  Boyd,  1  $Iary« 
Rep.  476.  495.  Hathewa  v.  Dara,  6  HumpJiref  Ttim.  B.  394.  Jadge 
Oiean,  in  thii  lairt  esM  nld  that  the  oaae  of  Brl^t  j.  Bojd,  wu  the 
Srit  caM  in  which  the  bona  fidi  pniehaaer  wai  allowed  oampenutian 
Mgua»t  tbe  tnu  ownar,  lor  bk  btDtfieial  impieTemaBla. 
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vierly  called  tbe  loililary  tract,  which  declaies  that  the 
settler  on  those  lands,  under  colour  of  a  bema  fiie  pur- 
chase, should  not  be  divested  of  his  possession  or  recov- 
ery, by  the  leal  owner,  until  the  former  had  been  paid 
the  value  of  his  improvements  made  on  the  land,  after 
deducting  thereout  a  reasonable  compensation  to  the 
owner  for  the  use  and  occupation  of  the  land.^  This 
act  is  as  broad,  and  Uable  to  the  same  objections  that 
have  been  made  against  the  Kentucky  statute.  There 
are  similar  statute  provisions  in  Maine,  Massachu- 
setts, •New-Hampshire,  Tennont,  Virginia,  Ala-  *336 
bama,  Ohio,  and  Illinois.  ^    So  £ar  as  the  statute 


'L.tl.Y.  AptU  Bth,  1813,  oh.  80. 

k  Joamj.  Cuter,  13  Vou.  Btf.  314.  Stat  #f  Mau.  180T,oh.  75. 
WittiinglDDT.  Cony,  3  N.  H.  lUp.  115.  Brawn  t.  Blona,  *  Vtrmanl 
JI>;.  37.  Gugs  T.  Lwid,  5  Ibid.  2SS.  Statutu  of  OAte,  I83I,  p.  3G1. 
Bank  atUunUtoa  t.  Dudlay'*  Lmub,  3  Pttirf  V.  S.  Eip.  493.  The 
■tatota  law  in  MMWchnaetU,  New-Hunpihite,  and  Veimont,  ii  called  the 
Btttermmt  Law,  and  it  a  admitted  in  3  Pick.  Rep.  507,  to  have  altered 
the  canmion  law  in  tha  ntpnct  In  the  MatwaelnutlU  Rnitd  StatiUet 
^1835,  |iart3.  tiL3.  ch.  101,  it  ia  provided  generally  in  the  writ  of  entry 
npoB  rfaieWn  tm  the  reeevery  of  any  artate  or  (teehold,  that  the  taaaot 
■hall  ba  entitled,  in  caeeof  jodgmant  againat  him,  to  compenaation  for  the 
Taloe  of  building!  or  improremenli  made  by  him  or  thoaa  under  whom  he 
daima,  pnnided  he,  or  tboe  under  whom  be  eiaimi,  bad  bem  in  poaaaa- 
iiOD  for  dx  yaan  before  anit  brought,  or  loi  a  leaa  tme,  if  he  held  them 
ondet  a  title  wbich  ha  had  ittMoa  to  beiiere  geod.  The  amonnt  ia  to  b« 
MMand  by  thejnry  on  enggeatkn  on  reorad  olthe  claim.  The  amonnt  al- 
lowed may  beaetoff  againat  tbe  rentaand  pnfit*.  The  demandant  may 
alao  teqaire  to  have  the  Talne  of  the  land  withoatthe  ilnploTemeBt*  aaear- 
tunsd,  and  he  may  lelinqaiah  the  land  on  being  paid  the  ptioe,  end  which 
the  tenant  moat  pay,  or  loae  the  valoe  ofhirimproTamgnla.  In  Haina,  it  la 
held  that  BttttnataU  are  nM  an  intereatin  land,  within  tbe  Aatntecf  (tandi, 
and  they  paaa  by  a  parol  aaaignmenl.  Lombard  v.  Rag^ea,  9  Ctntn  R.  K. 
lie  alatate  law  of  the  leTeml  atatea,  allowing  to  the  hoaafidt  oocnpantf  «0- 
taiing  under  the  idea  that  they  had  pnrchaaed  a  title  in  fee,  aonfinea  the 
claim  to  the  vahieof  Iheincicweofthelaadby  reMon  of  the  imptoreinent* 
made.  The  atatntea  of  Ohio  nnder  the  oocupying  olaimant  law,  allowa  a 
defendant  pBaaeawng  landa  nnder  claim  of  title,  aa  well  for  hia  improvement* 
made  befare  hla  title  eommeuMd,  aa  for  Umm  made  after.  LaMae  of 
DsTii  T.  Powell,  tSOftwCaOe.    Thealatnte«frirgiBia«flSla,lao«a. 
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in  New-Hampshire  was  retrospective,  and  extended  to 
past  improrenaents  made  before  it  was  passed,  it  has 
been  adjudged  in  the  circuit  court  of  the  United  States 
for  the  district  of  New-Hampshire,  to  he  unconstitutional ; 
inasmuch  as  it  divested  the  real  owner  of  a  vested  title 
to  the  possession,  and  vested  a  new  right  in  the  occupant, 
upon  considerations  altogether  past  and  gone.'  The 
statute  in  New-Hampshire  applied  only  to  cases  of  a  bona 


finod  to  ths  cue  of  landi  lying  w«b1  of  the  Alle^uj  moantBiii*,  and  it 
M  eonfiiisd  to  the  bona  fide  occnpaDti  of  land  nadar  goTsninuint  gnnb. 
So.  ths  oUitn  od  tha  put  of  tha  dsfenduil  to  hsTa  tbo  impravomenti  ■■• 
■(■ed  ud  paid  befora  oxBODtion  inaai  on  nooTeiy  in  ejectmeat,  ia  eon< 
fined,  iu  Alabuni^  to  dsfciaduili  derivinji  title  uuder  the  Doited  StaiN  or 
a  SpKDJih  gnat.  7*0111111111'*  Dig.  1833,  p.  470.  In  TeanoMee,  the;  eon- 
tinne  to  adhere  to  ths  itarnar  Bngliih  mle,  and  in  the  cue  of  Netnn  t. 
Allen  and  Harm,  (I  Yirger,  360,)  it  waa  held,  that  a  itatate  of  IB13, 
|[!*ing  to  the  defendant  in  ejectment  la  againat  tha  rightfnl  owner,  the 
TSlne  of  ini[neTemenla  made  npon  the  land,  wai  DQConatilntional  and 
void.  Bnt  it  waa  admitted,  that  upon  a  trill  in  eqaitj  for  meaae  profita, 
after  a  jad^ant  in  ajeetmcnl,  the  defendant  might  avail  hinueir  of  a  tma 
jUe  poaaaaaion,  and  limit  the  aeeounl  to  the  commeneemant  of  the  anit, 
proTidad  ha  wu  ignorant  of  all  the  facta  and  cireunutancea  relating  to 
hia  advanaty'i  title.  Bea  the  proriaioDi  of  the  act  of  1613,  Staltttt  lam 
»f  TmiMMtt,  1836,  p.  967. 361,  and  MS  the  acta  of  1T97  and  1805,  giving 
to  the  bmafiiU  poewneor  under  color  of  title,  and  dnly  eneled  hj  better 
title,  a  right  to  reeoTer  the  tiUob  of  hia  improvementi.  5'tsln(<  laaii  (/ 
Tcmuaan,  p.  3S0.  On  the  other  band,  the  CommiuiantTt  affeaittd  ta 
rtviti  (Aa  Ctnl  Code  of  Ptmuylvania,  in  their  Reporl  hi  January,  1835, 
propoaad,  that  on  raoorery  in  ejectment  of  landi  againat  a  defendant,  who 
entered,  and  held,  and  improred  (he  aame  nndar  cobinr  of  title,  and  with 
good  (aitfa,  he  might  anggeat  npon  record,  in  tha  nature  of  a  bill  in  eqnitji 
lua  claim  to  allowance  tbr  hia  impra* amenta ;  and  If  the  conrt  abonld  deem 
the  facta  alleged  anffident  in  eqaity  to  entitle  him  to  the  relief  aoaght, 
they  ahonld  hare  power  to  afiord  and  enlbt«a  it,  and  proriaion  ia  made  tat  the 
caaa.  The  Remud  Statvtu  af  lUinait,  edit.  I833,p.  416,  and  of  Indiana, 
1838,  p.  361,  exempt  tha  petaon  arictad  from  land,  to  which  hia  record 
Utle  appeared  plain  from  any  action  for  meane  proflta  prior  to  notiee  of  ad- 
nnaclaima,  aad  they  allow  him,  on  eTiotioo,  for  laating  and  vaiaable  im- 
ptorementa  made  before  doe  iwtioa,  Gnl  deducting  damagee  (if  any)  to 

■  Sodety  to  the  Pnpaf*tMii  of  the  Goapal  r.  Wheelar,  3  CWI. 
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fide  possession  of  more  than  six  years'  standing,  and  only 
to  the  increased  value  of  the  land,  by  means  of  the  im- 
prorements ;  and  the  real  owner  is  allowed  the  mesne 
profits.  The  justice  of  that  statute  has  been  ably  vin- 
dicated in  the  case  of  WUfUngton  v.  Corey,*  in  cases 
not  within  the  reach  of  the  decision  in  the  circuit  court 
of  the  United  Slates. 

The  rule  of  the  civil  law  was,  that  the  bona  fidn  pos- 
sessor was  entitled  to  be  leimbursed,  by  way  of  indem- 
nity, the  expenses  of  beneficial  improvements,  so  fiir  as 
they  augmented  the  property  in  value ;  and  the  rule  was 
founded  on  the  principle  of  equity,  that  nemo  debet  locu- 
pletari  aliena  jaetura>  It  is  not  the  amount  of  the  ex- 
penses, strictly  so  considered,  but  only  the  amount  so  far 
as  they  augmented  the  property  in  value,  tbat  the  claim- 
ant ought,  in  equity,  to  refund.  But  there  are  difficulties 
in  the  execution  of  this  rule.  The  expenses  may  have 
been  very  costly,  and  beyond  the  abiUty  of  the 
claimant  to  refund,  and  he  may  have  a  *jast  afiec-  *337 
tion  for  the  property,  and  it  might  have  answered 
all  his  wants  and  means  in  its  original  state  without  the 
improvements.  The  Roman  law  allowed  the  judge  to 
modify  the  rule,  according  to  ciroomstances,  and  permit- 
ted the  occupant  to  withdraw  from  the  land  the  materials 
by  which  it  was  improved.*:  in  many,  and  indeed  in 
most  cases,  that  mode  of  relief  would  be  impracticable ; 
and  Porthier,^  proposes  to  reconcile  the  interests  of  the 
several  parties,  by  allowing  the  owner  to  take  possession, 
upon  condition  that  the  repayment  of  those  expenditures, 
by  instalments,  should  remain  a  cbaige  upon  the  land.* 


>  3  if.  Hm^  Btf.  IIS. 

kPtf.  6.1.48.65.  JmI.  9.  1.30.39.  Dig.SO.ll.Mt.  OrXiw.k 
9.  oh.  10.  Mc.  1,  2,  3.  P^f■  G.  4.  c.  7.  wo.  61.  BtW*  Ctmm.  p.  139. 
■ce.S38. 

•  Dig.i.  l.9». 

4  TVaiUdu  Dnit  it  Prfriili,  St.  347. 

*  Tka  tola  in  tbs  Vamua  law,  BUawinf  to  tb*  t«M  fdt  poawNor  wf 
ImiI.  onmpMiwliiw  te  Ui  fc— fickl  npaiM  ud  nuttowtwM  upMdal' 


izedtyGOOgk- 


337  OF  PERSONAL  PBOPEBTT.  [pMt  V. 

There  are  embarraaBineQts  aod  difficulties  in  every  view 
of  this  subject ;  and  the  several  state  laws  to  which  I 
have  alluded,  do  not  indulge  in  any  of  these  refinements. 
They  require  the  value  of  the  improvements  to  he  as- 
sessed, and,  at  all  events,  to  be  paid ;  and  they  are  strict- 
ly encroachments  upon  the  rights  of  propeity,  as  knovn 
and  recognized  by  the  common  law  of  the  land.  There 
were,  however,  peculiar  and  pressing  circumstances, 
which  were  addressed  to  the  equity  of  die  law-giver, 
and  led  to  the  passage  of  those  statutes,  in  reference  to 
waste  and  uncultivated  lands  in  a  new  country,  and 
where  the  occupant  was  not  liable  to  any  imputatioa  of 
negligence  or  dishonesty.  The  titles  to  such  lands  had, 
in  many  cases,  become  exceedingly  obscure  and  difficult 
to  be  ascertained,  by  reason  of  conflicting  locations, 
and  a  course  of  fraudulent  and  desperate  speculation  ; 
and  it  is  impossible  not  to  perceive  and  feel  the  strong 
equity  of  those  provisions.  But  in  the  ordinary 
state  of  things,  and  in  a  cultivated  country,  such  iuduL 

gences  are  unnecessary  and  pernicious,  and  invite 
*338    to  careless  intrusions  upon  the  "looperty  of  others. 

There  are  but  very  few  cases  in  which  a  person 
may  not,  with  reasonable  diligence,  and  cautious  inquiry, 
discover  whether  a  title  be  clear  or  clouded  ;  and  caveat 
emptor  is  a  maxim  of  the  common  law,  which  is  exceed- 
ingly conducive  to  the  security  of  right  and  title.  No  man 
ought  to  be  entitled  to  these  extraordinary  benefitsof  a  botut 
fidei  possession  of  land,  unless  he  entered  and  improved, 
in  a  case  which  appeared  to  him,  after  diligent  and  foith- 
ful  inquiry,  to  be  free  from  suspicion.  There  is  no  moral 
obligation  which  should  compel  a  man  to  pay  for  im- 
provements upon  his  own  land,  which  he  never  author- 
ized, and  which  originated  in  a  tort.>    The  provisions  ci 


upon  his  MUta,  u  agaiott  the  li^Ufii!  ol«liMmt,  !■  VMj  miy  and  iMraedr 
diwiuwd  in  tha  Aamieati  Jurit  and  £•«  Mtgaxmt,  No.  4.  ut  9. 
•  4  Ptttrtf  V.  S.  lUp.  101.  S.  P. 
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the  Napoleon  Code  on  this  subject  hare  been  adopted  in 
Louisiana  ;  but  it  has  been  decided  by  the  supreme  court 
of  that  state,  that  a  bona  fide  possessor  ceases  to  be  one, 
as  soon  as  the  defects  inhis  title  are  made  knoum  to  him. 
He  is  not  necessarily  in  bad  faith  from  the  time  a  suit  be 
commenced,  for  he  still  may  have  a  confidence  in  the 
goodness  of  his  title.* 

But  there  are  many  coses  in  which  the  rights  of  pro- 
perty must  be  made  subsement  to  the  public  velfar*. 
The  maxim  of  law  is,  that  a  private  mischief  is  to  be 
endured  rather  than  a  public  iuconvenience.  On  this 
ground  rest  the  rights  of  public  necessity.  If  a  common 
highway  be  out  of  repair,  a  passenger  may  lawfully 
go   throi^h   an   adjoining   private    enclosure. <>      So,  it 


>  In  Iionuitma,  the  prinaipla  iif  compenution,  accwtUng  to  lfa«  doMiiw 
of  the  RoDiBQ  Uv,  bu  bsBn  adapted  ;  sadir  the  ownerevicti  a  ionajMt 
poMcaaar,  lie  hu  hit  eleetioD  Id  pay  him  the  nine  of  the  msteriak  uid 
voriimuuhip  smplayed  ta  pntttng  impiovanuati  on  tha  prapcrt]',  or  to 
leimbane  him  the  enhuiaBd  value  vbieb  th«y  wafer  on  it,  Civil  Codi, 
art.  495,  and  until  they  aia  raimbuned,  he  hu  a  right  to  latain  the  pro- 
perty, il.  3416.  Porter,  J.,  in  Daqnin  T.  Coiran,  SO  JferttVi  Lmi*. 
Rtp.  609.  filfr— £30.  Packwood  t.  Richardwm,  2  Ihid.  405.  It  la  aUtad 
in  Pearce  t.  Frantnm,  IS  £outf.  Stp.  433,  that  by  the  Spaniih  law  of  tbr 
pQTtida,  the  party  erloted,  yilutKer  kt  potientd  in  giieiori«JSaitk,  wee 
not  bound  to  dellTsr  np  the  prembea  to  tho  owner,  nntil  ha  wai  retmbunad 
for  neoavary  rapain  ;  and  Merlin  (1  Rtpirltire  da  Jttritfmdtnet  on-fre 
amtlimatian^  laya  down  the  aame  aa  a  aettled  mie.  The  Cedt  Haft- 
lean,  art  1663,  declaraa,  that  if  at  tbe  time  of  the  e*iation,  the  property 
aold  hai  liien  in  Talne,  even  wittetil  tie  hai/a-  hating  eonlrifrufed  (Icrtto, 
the  nller  ia  botind  to  pay  him,  not  only  the  original  price  and  the  proSta, 
bat  the  amoont  of  the  Taloe  above  the  price  of  the  lale,  even  Ihoogh  the 
event  which  haa  qnadrapled  the  valne  waa  not  and  could  not  be  foraaeen. 
TniUitr,  title  3  det  cotUrait,  No.  385.  Thh  wai  aleo  the  law  of  Loniai- 
ana,  nnder  the  coda  of  1808.  SnccMaton  of  Dnnfbrd,  1 1  Rob.  Zouti .  R4f. 
163. 

k  AhKr  V.  French,  3  fifaw.  lUf.  38.  rnnng'a  saae,  I  I^d  Saym.  TSfi. 
Thii  priDci|de  does  not  apply  to  the  caae  of  a  private  way.  The  right  ia 
confined  to  pnblio  highwaya  ont  of  repair.  Taylor  v.  Whithaad,  Dtag. 
Rrp.  745.  So,  an  entry  ,  opon  another^  land  may  be  jnatified  in  caaaa  of 
ovarrnling  neceoaily,  or  to  recovei  property  carried  on  another'i  ground  by 
theEoreeof  theelemantf,  without  UieewBer^  bolt  or  power  to  prevent  il. 
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*339  is  lavful  to  raze  houses  to  the  'ground  to  pievent 
thespreadingof  a  coDflagration.*  These  are  cases 
of  urgent  necessity  ia  which  no  action  lay  at  common 
law  by  the  individual,  who  sustained  the  injury ;  but 
private  property  must,  in  many  other  instances,  yield  to 
t^e  general  interest-b  The  right  of  eminent  domain,  or 
inherent  sovereign  power,  gives  to  the  legislature  the  con- 
trol of  private  property  for  public  uses,  and  for  public 
uses  only.c     Roads  may  be  cut  through  the  cultivated 


Choks,  J.,  6  Ed.  4.  7.  Dotaat't  Civil  Late,  b.  3.  th.  9,  mc.  9.  ut  3, 4. 
See  Infra,  p.  568. 

•  Dt/er'i  Rep.  36.  b.  3  Bultt.  61,  Arg.,  eod  TCTeral  «aie*  Ihnn  the 
YflBr  Boolu,  there  citsa.  Ca*e  of  the  Kins'*  PreragtliTe  t.  Saltpette,  19 
Cb.  13.  Mdom'b  cue,  IS  Coke,  63.  1  DaUai  Rtp.  363,  M'Keui,  Cb. 
J.     Bailer,  J.,  in  GoTernnr,  &c,  t.  Meredith,  4  Term.  Hep.  797. 

t  In  the  eity  oT  New-Yark  by  ilatuts,  (9  R.  L.  368,)  in  cue  ■  bailding 
be  deitrojed  by  order  ot  the  oily  nugiitracy,  to  stop  a  con&tiptUoa,  the 
city  Eaait  iademniFr  the  owner,  nnlen  it  be  ■  caee  in  nhich  tho  boilding 
woold  have  been  ineritabl;  deatToyed  by  the  Ere,  if  it  h«d  act  been  polled 
dawn  or  blown  ap.  Hayoi  of  New- York  v.  Lord,  17  WmdeU,  985.  But 
the  remedy  of  the  owner  is  oid  (a  be  limited  to  the  emonnt  of  Ihe  ■eeeu' 
ment  made  according  lo  the  «ta(B(e,  and  thecorporelioiiaf  New-YoA 
ia  not  liable  to  an  action  at  comawB  iaw,  for  Bompeneation  lor  the  low 
«f  property  ao  destroyed  by  order  of  the  magielracy.  Roanll  t.  tbe  Hay- 
ot  of  New-YaA,  9  Dtnia,  461.  The  temedy  noder  tbe  act  doei  not  ex- 
tend to  allow  a  rocoTerj  in  damage  for  merebandiia  in  Ihe  baildinfr  wben 
deettoyed,  and  being  the  property  of  a  Ihiid  pereon.  Stone  t.  The  Mayor, 
&«.,of  New-York,  SS  WtndtU,  157. 

•OratiMih-  1.  cb.  I.mc.6.  Ibid.h.  S.  eh.l4.M0.7.  /iid.  b.  3.  cb. 
19.  lec.  7,— oh.  90.  eeo.  7.  Puf.  b.  8.  cb.  5.  lec  7.  Byni.  <ia4Ut.  Jmr. 
Pub.  h.  9.  IS.  Vatttl,  b.  1.  eb.  30.  eec  344.  Etprit  in  Lni,  torn.  iii. 
903.  Gardner  t.  ViUafe  of  Newbnrsb,  3  JaXn:  Ch.  Rtp.  163.  Loole- 
Title  C.  &,  C.  Railroad  v.  Chappel,  1  Rici^t  S.  C.  Rtp.  383.  Ce  Dmuiti 
Entincnt,  n'a  lien  que  dene  nne  ofccMili  d  I'etat.  Pi(f  per  Barbeyrac, 
Hid. — Biene  publici  qae  appattiennent  i  TetNl,  qni  doiTent  lerTir  pvor  la 
couarvation  ii  I'stat,  ■'appellent  le  Drnnain  de  VEtal.  Puff.  tbid.  sec.  8. 
Bore  tbe  dietinction  ia  deaily  marked  between  tbe  enuiuBl  domain  and  the 
yublie  domain,  or  domain  ef  tht  itale,  and  for  the  rights  of  tbe  loltef  u 
vested  in  the  United  Sutes,  see  vol.  L  957.  Bnt  JT.  Pnnidton,  in  bis 
Traiti  du  Demain*  PuhUt,  makee  a  material  anhdiriaioD  of  this  second 
bmnob  of  domain,  tad  appliea  the  public  daiaain  to  that  kiud  of  pn^eity 
which  the  goTWiiment  holds  u  mare  limtee  fbr  the  use  ol  ttie  putilici  such 
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lands  of  mdrnduals  widioat  their  consent,  but  in  New- 
York,  and  generally  in  the  other  states,  it  must  be  done 
by  town  officers  of  their  own  appointment,  upon  the  pre- 
vious application  of  twelve  freeholders ;  and  the  value  of  the 
lands,  and  amount  of  the  damages,  must  be  assessed  by 
a  jury,  and  paid  to  the  owner.*  So  lands  adjoining  the 
New- York  canals  were  made  liable  to  be  assumed  for 
the  public  use,  so  far  as  was  necessary  for  the  great  ob- 
ject of  the  canals ;  and  provision  was  made  for  compen- 
sation to  the  individuals  injured,  by  the  assessment  and 
payment  of  the  damages.'*  In  these  and  other  instances 
which  might  be  enumerated,  the  interest  of  the  public  is 
deemed  paramount  to  that  of  any  private  individual ;  and 
yet,  even  here,  the  constitution  of  the  United  States,  and 
of  most  of  the  states  of  the  Union,  have  imposed  a  great 
and  valuable  check  upon  the  exercise  of  legislative  power, 
by  declaring,  that  private  property  should  not  be  taken 
for  public  use  without  just  compensation.  A  provision 
for  compensation  is  a  necessary  attendant  on  the  due  and 
constitutional  exercise  of  the  power  of  the  law-giver  to 
deprive  an  individual  of  his  property  without  his  consent  j 
and  this  principle,  in  American  constitutional  jurispru- 
dence, is  founded  in  natuml  equity,  and  is  laid  down  by 
jurists  as  an  acknowledged  principle  of  universal  law.o 


u  public  higfannyi.  naTigsble  riven,  nit  ipringi,  Su:.,  mad  which  ace  Dot 
u  of  coone,  aliennble,  uid  the  iomain  af  th>  itale  which  applia*  oaly  to 
Ihinp  in  which  the  >t>ta  hu  the  nudo  abaolate  propertf  u  «■  iadividiu] 
iroQid  ha*8  in  like  cumb.    Sae  th«  Amtriean  Jtiriat,  No.  37,  p.  131. 

•  N.  Y.  Rttited  Statutes,  VoL  i.  p.  514,  515. 

i  The  damBgcs  may  tw  auessed  in  any  eqaitablo  Kod  fair  mode,  to  be 
proTided  by  law,  without  the  interrention  of  a  joiy,  inaemach  ai  trial  by 
jury  ii  only  rvqaired  on  Imua  in  fact,  ia  ^Til  and  crimiiial  caaea,  in  courta 
of  Jintice.  Beikman  t.  Saratoga  and  Scbeaeclady  Rail  Rood  Co.,  3 
P<i^<,45.  Bonaparte  t,  C.  A.  A.  Rail  Road  Co.,  1  Baldvin't  C.  C.  U. 
S.  Rep.  205.  Rail  Boad  Company  v.  Davii,  3  Dn.  ^  Bali.  N.  C.  Sup. 
C.  Htp.  451.  454.  Willyird  v.  Hamilton,  7  Oiio  Rep.  Hi.  Louiarille  C. 
A  C.  Rail  Road  t.  Chappel,  I  Rict't  8.  C.  Rep.  383. 

"  Onrtiiu,  Dt  Jan  B.  ^  P.  b.  3.  ch.  IS.  aec  7.— ch.  30.  aec  7.  Pitf. 
Dt  Jvn  Nat.  et  Oent.  b.  &  ch.  5.  aeo.  3.  7.     Byuk  Qactt  J«r.  Pnb.  K  3. 
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*It  undoubtedly  must  teat,  as  a  general  rule,  in  the  wis- 
dom of  the  legislature,  to  determine  when  public  uses 


ch.  15.  Vatttl,  b.  I.  ch.  30.  wc.  341  Ibmtc.  BUm.  Jut.  <I  Nat.  b.  3. 
cb'  B.  no,  170.  The  beUcr  opinion  ■,  that  tbecamponMUioDiDtafierof  it, 
mnit  precede  or  be  concnirent  with  the  eeiinre  and  entij  upon  piirate  |ro- 
party  under  the  anthorily  of  the  atate.  The  ^Temment  ii  bound,  in  meh 
caawi.  to  prande  aoms  tribanal  fbr  the  Baaeaamant  or  the  eompsnaatioii  or 
mdemnity,  bafon  which  each  party  may  meet  and  diacnaa  theii  claima  on 
aqnal  taima  ;  and  if  the  government  proceed  without  taking  theae  atspa, 
their  officen  and  ogenta  may  and  ought  to  be  mtraiaed  by  injonclion. 
He  proceae  of  injunction  waa  granted  by  the  court  of  chancery  in  Gard- 
ner T.  Village  of  Newbu^h,  and  it  waa  alaoanatainvd  by  the  anpreine  coort 
of  Loniuna  in  a  like  caae.  3  Joha*.  Ch.  Rep.  Ifi3.  Hendeiaoa  t.  Mayor, 
dec,  of  NflW-Orieans,  5  MUUr't  IjntU.  Rep.  416.  The  CiTil  Code  of 
Loniiiana,  art  469,  had  declared  that  Ihere  nmat  be  tbe  prctrtnu*  bdemaity, 
■nd  ao  did  the  Code  HapoUen,  art.  545,  and  the  cotutllntional  chtrter  of 
Lemt  XVIIt.  Tba  proiiaon  m  oar  Amenean  conrtilotiana  ia  meDtially 
tbe  rame,  though  not  in  the  aome  wordi  predaely,  and  it  would  aaaia  to 
require  the  aame  conatruction.  Several  of  them  deciare  that  piiTBte  pro- 
perty ahall  not  ba  taken  for  public  uaea  tcithout  full  eomptniaiion  being 
made.  The  settled  and  fundamental  docttioe  ia,  that  goTemment  baa  no 
right  to  take  privMa  property  for  public  putpoam  inthoot  pvinf  ajwi 
ompennjuii;  and  it  aeenu  U>  be  necMaarily  implied,  that  the  indemnity 
^ould,  in  caana  which  will  admit  of  it,  be  preTiouily  and  eqoitobty  aioer- 
toined,  and  be  ready  for  reception  coneurrently  in  pmnt  of  time  with  the 
actual  eierciaa  of  tha  right  of  eminent  domain.  Thii  point  waa  abty  dii- 
euaaed  in  Thompaon  V.  Gland  Gulf  B.R.  and  Banking  Company,  3  Heui- 
ard,  340,  and  the  decision  waa  that  the  compenaatton  mnit  precede  the 
aeiinre  of  private  ptopatj  for  pid>lic  naea.  Tbia  wa«  alio  tbe  opinion  of 
Chancellor  Walworth  of  New-Tork,  in  Lyon  r.Jeiom»,26  W*BdeU,tS7. 
But  it  ia  not  to  b«  nodmrtood  that  a  atatnte  aaaaming  private  property  for 
pnblio  pwpoaea,  witboat  eompenaatJon,  ii  abaolately  vi»d,  ao  aa  t< 
dar  alt  peraona  actbg  in  axecatiOD  of  it  treapoaaen.  Some  of  the  judicial 
dieta  eeem  to  go  that  length,  bat  aUien  do  not.  13  Serg.  <f.  Rawle, 
3T3.  30  /oiiu.  Rtp.  745.  In  Core  f .  ThompKtn,  6  WmdtU,  634,  i 
held,  that  Deither  tbe  payment  nor  tbe  aaaeeament  need  pneede  tbe  i 
ing  of  a  road  over  tbe  land  of  on  indhridaal.  lie  compeneaUon  may 
have  bean  provided  tor  withant  conatituting  port  and  parcel  of  the  i 
■alf,  and  I  think  tbe  more  reaaonaUe  and  practicable  construction 
that  the  itatute  wo^d  be  frima  facia  good  and  landing,  and  lufflcient  to 
juatify  acta  done  nndar  it,  until  a  party  waa  reatrained  by  judicial  prooeaa, 
founded  od  the  paramonnl  aothority  of  the  oonatitution. 

In  Bonaparte  t.  C.  db  A.  Rail  Road  Co.,  1  BoUwm'a  C.  C.  V.  S.  Rf. 
305,  it  waa  bddi  that « law  taking  private  pn^taity  for  pnUie  om,  with- 
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require  the  assumption  of  private  property ;  but  if  they 
should  take  it  for  a  purpose  not  of  a  public  nature,  as  if 

ont  pn>*idiiig  for  oompeiuatluD,  wai  oat  void,  tar  il  inky  bv  done  bj  ■  nb- 
■eqaiiit  law.  But  the  eiecatioaof the  Uw  willbtaiijniied, until thapn- 
ririon  be  mnde,  and  Ihs  payment  oogfit  t0  be  Hmnltansoni  with  the  m- 
tnal  n^ropriatian  of  the  property.  It  ii  uhmttad  that  aveii  m  atslnte 
rrtnohiw,  u  >  toll  brid^  or  road,  muit  yield  to  th«  wTarri^  right  of  emi- 
nent domain,  and  may  be  unpurad  or  taken  away,  and  ai^iapriatad  to 
public  oM*  whea«Ter  the  pablic  exigeneiea  raqnira  it,  for  a  Iranchiee  iaGz- 
ad  and  determinate  pioperty;  but  it  must  beim  the  condJlioa  of  making 
juit  compenution  to  the  proprietoit.  Evan  if  the  damage  be  merely  ten- 
uquntial  oi  indirtcl,  a  by  the  ereation  of  a  new  and  riTml  ftsnohiee  in  a 
case  required  by  pnUie  aeeeMitiea,  the  same  oompeneaticn  ii  dna,  and  the 
ciMB  of  Thunton  v.  Bancock,  19  Man.  Rtp.  990,  and  Callender  y.  Manb, 
I  Fielc.  Rip.  418,  are  ermneouB,  ■>  far  ai  they  contravene  inch  (  palpa- 
bly clear  and  joat  doctrine.  If  A.  be  the  owner  of  a  mS!,  and  the  legiala- 
tnre  anthoriie  a  dlTenion  of  the  water  courae  which  aappUea  it,  whereby 
the  mi[]  ia  injnred  or  ruined,  la  not  that  a  ooniaqoeatlal  damage  to  ha  paid 
for?  Tbe  eolid  [vinciple  ia  too  deeply  rooted  in  law  and  joatioe  to  be  iha- 
ken.  Gorduar  t.  Village  of  Newburgh,  9  Jeiaagn'*  Ch.  Rep.  139.  Story, 
J.,  in  Cbarlaa  River  Bridge  t.  Warren  Bridge,  1 1  Piter'i  Rip.  698.  611 . 
The  jatl  eemptmatian  to  the  owner  for  tl^og  bia  propany  far  puUic  naei 
without  hie  canaent,maani  tbe  actual  value  of  the  prtqterty  in  money, 
without  any  deduetiaa  lot  eatimaled profit  or  advantagaa  accruing  to  tfaa  own- 
er tram  the  pabtie  naa  of  bia  property.  Speculative  advantag«a  or  diaadvan- 
Ugea,  independent  of  the  intrineie  value  of  tbe  property,  tram  the  improve- 
meat,  are  a  matter  of  aet-offagaliut  each  other,  and  da  not  afleot  the  dry  claim 
for  theintrioric  valaeorthe  praparty  taken.  Jacob  v.  City  of  Lonjavilte. 
9  Daaa't  Rip.  114,  In  Symonda  v.  City  of  CEnebmaii,  14  OiUa  R.  147, 
it  waa  adjudged  that  it  waa  a  competeat  matter  of  defence  in  a  auit  br 
compenaation  for  the  value  of  private  property  taken  for  pubUe  nee,  to 
ahow  tbe  incmaaad  benefit  conforied  on  the  owner  by  the  appropriation, 
aa  a  aat-off  againat  tbe  value  of  the  property  taken.  The  oaae  waa  ably 
diacuaaed,  and  Mr.  Jualice  Bead  who  diaMoted  from  the  deciuon,  conten- 
ded that  the  owner  waa  eatitled  to  the  value  of  hia  property  taken  with- 
out the  deduetiOD  of  any  rafleeliog  advantage.  In  Rail  Road  (kaapuij  v. 
Davis,  3  Dm.  ^  Bait.  N.  C.  Rep.  451 ,  it  waa  held,  that  payment  of  the 
compenaation  and  the  aaaaaament  of  (he  juonfum  might  be  mads  aubae- 
quently,  and  need  not  neceaaarily  precede  tfaa  entry  and  pcaaeaaion,  under 
tin  atatute  antbority ;  and  that  tbe  lepalature  waa  not  natrieled  to  a  mere 
eaaament  in  the  property,  but  mi|^t  take  the  entire  iotareat  of  tbe  iudivid' 
nal,  if  it  deemed  the  pnbtic  exigency  to  require  it,  and  that  thoagfa  a  rail- 
road company  be  a  private  oorpotalian,  and  it*  oatlajia  and  amolomeati 
private  property,  yet  the  road  b  a  publio  highway  and  for  puUio  naaa,  and 
the  alaolnle  property  May  be  vealad  in  the  oompany.    The  q 
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the  legislatore  should  take  the  property  of  A.,  and  give 
it  to  B.,  or  if  they  should  vacate  a  grant  of  property,  or 


tbkt  cow  wGTs  oUy  disciuMd  in  the  o[diuon  delifered  by  Ch.  J.  Raffia, 
andirtbedDctriaa  of  the  ooart  ihoatd  be  deemed  ratharUtitDdianiy  in  n- 
tf«et  to  the  legulaliTe  light  of  eminent  domBill,  It  ta  to  be  obaerved  that 
the  conBtitDtian  or  Tforth  CKTolina  hu  no  eipren  prorision,  declBriiig;  that 
"  priTBle  pro)ierty  ihall  not  be  tekea  for  public  naea  without  juil  compen- 
Mtian."  Bat  tfaoo^  it  be  not  &  eonMitntional  principle  yet  the  priaciple 
•liita  with  itriDgent  foree  independent  of  any  poajtiva  proviaian. 

There  ia  no  ancli  pronaiaD  in  the  conititatian  of  South  Carolina,  and  it 
waa  accordingly  held,  after  an  able  diacuasion,  that  the  legislatare  had  a 
right  to  CBDis  loadi  to  be  opened  and  materiHla  taken  for  kee[nng  them  in 
Mpair,  withont  the  conaent  of  the  owner  of  the  private  property,  and  with- 
otlt  making  compenaaliOD.  Sererat  of  the  jndge*  were  not  satiefied  with 
tbe  decision,  aa  le^Mclcd  the  alaence  of  compenaation  and  especially  in 
the  delegation  of  inch  power  to  the  conuuiHUonen  of  roada.  The  ofriaion 
nf  Mr.  Justice  Richardaon,  in  anpport  of  the  dnty  of  making  caiDpenaatian, 
wai  very  elaborate  and  powerTnL  The  State  t.  Dawaon,  3  Hill't  Sep. 
100. 

In  ancient  Rome  anch  reqiect  waa  paid  to  the  righta  of  private  proper- 
tj,  that  a  scheme  of  the  cenaora,  B.  C.  179,  to  supply  the  city  with  water 
I7  meana  of  an  aqueduct,  waa  defealeil  bf  the  refusal  of  a  propiietor  to  let 
it  be  carried  through  hii  lands,  and  at  a  inbaeqaeDt  period  the  eeaate  da- 
oreed  that  it  shaiild  be  lawful  to  take  from  the  adjoining  lands  of  indi- 
Tidnala,  the  materiala  requisite  for  the  repain  of  aqueducts,  upon  an  «ali- 
mAte  of  lAt  voiue  or  damaget  to  ht  m^dt  hy  good  men,  and  doing  at  the 
•BOM  tune  the  leaatpouible  injury  to  the  ownera.  When  a  private  boms 
WM  injured  by  a  public  road  or  aqueduct,  the  Emperor  "ntwrius  paid  the 
damage oopetitionbytheparty totho senate.  Tacit. Am.}).  I,  ^75.  So, 
in  London,  by  an  act  of  ParliameDt  as  earljL  as  1544,  the  carporation  of 
the  cilj  waa  invested  with  the  power  to  eater  upon  and  appropriate  private 
■  property  requisite  for  the  purpose  of  supplying  the  city  with  water;  hot 
tb«  ground  nesded  waa  to  be  appraised  hj  three  or  four  indifferent  petaoua 
^^M>inted  by  the  Lord  Chancellor,  and  to  he  paidfin  within  one  month  after 
poaaaanon  taken.  See  Kmg'i  Memoir  on  lAi  Criiltnt  Aqtttdaet,  witb  a 
learned  and  vary  Intereating  Preliminary  £uoy,  p.S5,  ST.  51. 

The  eiercise  of  the  legialati*B  powerof  eminent  domam  wai  learnedly 
Atcuaaed  in  the  case  of  Btoodgood  t.  M,  &.  H.  Rnil  Road  Company,  t4 
WndtU.  51.  3.  C.  18  lb.  1.  SS  ;  and  it  waa  held  by  the  court,  in  the  last 
neoit  on  error,  that  the  legiiiature  might  aothome  rail  road  companies  to 
enter  upon  and  appropriate  private  properly  in  land  for  the  use  of  the  road, 
so  thr  as  it  became  indiapeosablj  neeaaaary  for  the  purpose  of  the  road ; 
provided,  provinon  be  made  in  the  act  for  the  aiaeaameat  and  payment  to 
the  owner  of  the  damagea  iueotred.    If  the  piwriaiMt  was  maila,  it  was 
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of  a  franchise,  under  the  pretext  of  some  public  us6  or 
service,  such  cases  would  be  gross  abuses  of  their  di»- 


hald  to  ba  suScieot,  and  that  the  dunigM  DMd  not  be  actoallj  m 
•d  and  psid  previoas  Id  the  eotiy  and  qipropriBtHin  of  the  pn>pertj.  Sm 
•Itc  Fletcher  T.  The  Auburn  &Sy.  R.  Roul,  35  H'tn&U,  463. 464.  Thie 
w  the  coDetnicttan  gircD  to  EngUih  statutM  in  like  a»mm,  and  Ihtqueotlf , 
OB  Lord  Denman  oburved,  Ibe  •mount  of  compeiiMtion  oannol  ba  eaeei- 
tained  uolil  the  work  is  done.  Ualer  t.  LaUey,  T  AdoL  ^  BlUs,  134. 
RntinDoev.  Georgia  R.S.&B.  Cam.,  IKtltg.SM,  it  waabeld  tbal 
the  ({(Is  to  the  piopertj  anumed  for  tha  road  did  tra(  pan  from  the 
original  owner,  until  the  praacribad  compenntioa  waa  aetDBlljr  made  And 
in  •ome  oftheiailTay  acta  in  England,  the  cxunpanyia  prohibitad  fromeo- 
laring  an  the  land  without  coniant  UDtil  the  aaoertainad  eompematiOD  ia 
paid  or  loDdered.  So  in  Miwiaaippi,  Iha  damages  for  laud  taken  for  a  rail- 
road moat  fint  be  paid  before  the  light  to  the  nae  of  it  baoamaa  veatad. 
Stewart  t.  R.  R.  Compaoy,  7  Smtiti  ^  M.  S68.  It  raaU  with  (ba  legii- 
lature  to  judge  of  the  caaaa  whiob  rsqnirethe  operation  of  the  right  of  emi- 
nent domain,  and  it  may  be  applied  to  the  Mae  of  toads,  tumpikea,  tail- 
ways,  conoU,  fisrriea,  bridgea,  ttc,  prorided  there  be,  in  the  aaaumption  of 
the  property,  evident  utility  and  raaaonable  occomniadatiOD,  aa  reapectsthe 
public.  Cotiill  T.  Hyrick,  3  FairfitU,  S39.  Dyar  t.  The  TowolooM 
Bridge  Company,  3  Parter't  Mtp.  396.  Harding  *.  Goadlatt,  3  Ytrf  er, 
41.  Chancellor  Walworth,  in  18  WtndtU,  14,  IS.  The  anprema  couitof 
HaBaebuaatta  in  Boaton  Water  Power  Co.  1.  Boatoo  and  Woreeater  Rail- 
Bond  Co.,  January,  1B40,  33  Pick.  Pip.  360,  held  that  the  right  of  emi- 
nent domain  might  ba  aiarciaad  in  the  oaiea  of  franchiaea  aa  well  aa  of 
penonal  property,  in  proper  oaaea,  and  on  making  due  eompeDsatioB. 
Tbare  ia  no  doubt  of  it.  Property  in  a  tranohiae  to  not  more  aaored  than 
prrrala  property  in  land  undar  a  patent,  and  the  prii>ciple  woa  declared  in 
the  case  of  Bonaparte  abore  mentiDnad.  The  doctrine  of  the  oaaea  in  14 
and  18  WaidtU,  appeus  to  aattla  the  principle  of  oonatitutional  law  upon 
a  reasaDoble  and  practicable  fonndation.  See  alao  the  atrong  and  dear 
caae  of  the  LouiniUe  C.  &,  C.  Rail  Road  Co.  *.  Chappel,  1  Rict't  S.  C. 
Rtp.SUS,  and  of  Backuav.  Lebanon,  11  N.H.S^.  19,  to  the  aame  point. 
But  a  atotuta  incorporating  a  company  to  take  private  property  without 
ooueent  of  Ibe  owoer,  tat  the  oonatmction  of  a  bridge,  and  makiitg  *w  preai- 
tion  f«T  kU  iademnitf,  ia  unconrtitutional  and  void,  lliacbar  t.  Dart- 
mouth Btidga  Co.,  18  Picktring,  501,  and  in  the  eaae  of  Sinniokaon  * . 
Jackaou,  4  HarrUan't  N.  J,  Rip.  199,  the  creation  of  a  dam  aoroaa  anaTt- 
gable  water  by  an  individnal,  undar  the  authority  of  a  atatnte  providing  no 
remedy  to  the  owner  of  a  meadow  overflowed  by  meam  of  Iha  dam,  waa 
held  to  he  on  injury  for  which  the  owner  had  hia  remedy  by  action  fbr 
damagea.  And  in  Taylor  v.  Porter,  4  HiU^i  N.  Y.  Rtp.  140,  it  was  held, 
that  private  property  coold  not  be  token,  uor  a  private  iomI  MtaUiibad  fct 
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cietion,  and  fraudulent  attacks  on  private  right,  aud  the 
lav  would  clearly  be  unconstitutional  and  void*    Real 


prirMte  nw,  not  eren  by  ■  lepriMlita  sot,  wilhoat  ths  cooient  of  the  own- 
at,  Bod  that  anj  atatnte  doing  it  wM  DnconilitnliaDBl.  It  OMI  «alj  b* 
ttken  bj  atatats  for  ptAUe  aaea,  md  not  cTcn  then  withont  jut  conpen- 
•otion  to  ths  otrnar.  Ch.  J.  Ndson  diaenlad  on  the  gronnd  that  the  lay* 
ing  out  piirata  roadi  OTer  the  land*  of  othela,  to  acoommiMiate  one  or  mora 
indiTldDal*  and  without  tho  ooncent  of  the  owner,  was  within  lb>  ri^t  ol 
eminent  domain,  and  jnatified  by  that  principle  aud  by  imnMntofial  neage* 
I  an>iehand  tbat  the  deaiti«n  of  the  oonit  wai  Anuided  on  jott  piineiplei, 
aad  Uiat  taking  prirate  property  thr  privatt  nae*  without  the  oowwnt  of 
the  owner,  ia  an  aboae  of  the  right  of  eminent  domain,  and  oooliary  to  fOa- 
dameotal  and  conilitDtlonBl  doctrine  in  the  En|[liih  and  American  law. 
See  anlt,  p.  13,  and  note  b.  ihid,  and  the  owei  mpra  in  this  note,  and  ■«« 
the  RibBaqDent  note  a.  The  tetiied  eoaitilntion  of  New-York  of  I84G, 
baa  aettled  thii  qoeatian  differeatly,  for  it  declarea  that  friaUt  road* 
may  b«  opened  in  the  manner  to  be  preecrilMd  by  law,  but  the  penon  to 
be  benefllted  moit  fiiat  pay  the  dama^  to  be  aaaeaaed.    Art.  1.  i  7. 

The  prinoijde  of  not  taking  private  property  for  pablio  uaea,  wilbont 
due  compeniation  to  the  owner,  haa  become  an  acknowled^d  one  in  the 
Seoteh  law,  and  ii  to  be  foand  in  the  Britiah  atatute  of  1  &  3  WiUlam  IV. 
c.43,TelaliTe  to  reads  and  higbwaya.  BtWi  PriaeipUt  of  the  Lmn  <(f 
SMtloHd,  p.  ITS,  174. 

•  WUkinaon  t.  L«lEmd,  3  Pittr^  V.  8.  Rtp.  653.  Haidin  t.  Ooodlett,  3 
Ytrgti't  Rip.  41.  Caae  of  Albany  Street,  11  WtndtU,  149.  In  the 
matter  of  Jdm  and  Cheny  Street  in  New-York,  19  lUd.  659.  Cb.  J. 
Parker,  in  Rice  t.  Pattman,  16  JVoaa.  JIap.  380.  Normaa  t.  BMat,  6 
Wtu  ^  Berg.  171.  Varidt  t.  Smith,  S  Paigi,  146, 147. 159,  160.  B.  P. 
The  opinion  of  the  TiM-ohane^ur  tn  the  taat  eaae,  eontahiad  a  qiMled 
findicatl<»i  of  the  eoDatitutioBal  aanotity  of  ptiTale  property,  agahut  the 
ahneeB  ef  the  right  of  nninani  ioinm.  See  alio  the  able  and  ehibonte 
i^inkm  of  Chanesllor  Bibb,  of  the  Lonlnille  chancery  coort  in  Kentnoky, 
ia  the  eaae  of  AppUgate  and  olken  t.  Ltxington  and  OJtts  Rail-SMut 
CaMpanjr,  deeided  in  NoTamber,  I83B,  in  which  caae  an  injonotion  wu 
granted  after  argnment,  en}^ning  the  defendanta  frcon  running  oara  and 
eMriagee,  by  eteam  or  otherwiee,  upon  their  rail-road  along  the  main 
•treat  in  the  dty  of  Loniarille.  It  waa  ailiadged  to  be  a  common  naieance 
with  qmoial  damage,  a  pnrproetui  a  amounting  to  a  nniaaoce,  and  a  dia- 
turhaace  of  eaaemenle  annexed  by  giant  to  private  eatatea,  and  of  piiri- 
legea  aecored  by  atatnte ;  and  that  tlie  right  of  eminent  domain,  did  not 
aalhoriie  the  legialatnre  to  delegate  to  any  prirate  peraon  or  company,  the 
lawfbl  power  of  djatuibing  private  right  and  property  for  their  own  naa 
Bat  thit  decree  wu  afterward  leviewad  in  the  Ken- 
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prc^ny^,  and  the  rights  and  privileges  d"  private  corpo* 
rate  bodies,  are  all  held  by  grant  or  charter  from  govern- 
ment ,  and  it  would  be  a  violation  of  contract,  and  re- 
pugnant to  the  constitution  of  the  United  Stales,  to  inter- 
fere vnih  private  property,  except  under  the  Umitatlons 
which  have  been  mentioned. 

But  though  property  be  thns  protected,  it  is  still  to  be 
understood,  that  the  law-giver  has  a  right  to  prescribe 
the  mode  and  manner  of  using  it,  so  &r  as  may  be  ne- 
cessary lo  prevent  the  abuse  of  the  right,  to  the  injury  or 
annoyattce  of  others,  or  of  the  public.  The  government 
may,  by  general  regulations,  interdict  such  uses  of  pro- 


toekj  Mnrt  of  ^peali  ind  modified,  and  Iho  injiuictioa  agaitiit  the  nmainy 
of  CBtl  on  lbs  railtT&j  on  Maio  iliMt,  in  the  eit;  of  LoniavlUe,  by  tha  Lex- 
in^toD  and  Ohio  Rwl-Boad  ccnapKn;,  divolTed.  The  court  of  appeali,  in 
the  ettODg  opinion  delirered  by  chief  jiutice  RobarUoD.  deelorod,  liM  upoa 
the  facu  in  the  case,  the  ronniag  of  rail-road  con  I17  bonM  or  rteam 
thrODgh  the  itieet  ms  not  a  nniiance,  bat  eondacive  to  the  public  intereit 
and  proaperity  of  LoniiTiQe — that  the  le2>>l>t<m  eonid  conititxtiauall; 
exert  her  eminent  domain,  in  taking  private  property  for  pnblic  uh,  thiongb 
the  imbumeDtalily  of  a  rail-road  company — that  prirate  corporationa,  ea- 
tsblifbing  tompikea  and  rait-ioada,  may,  in  thia  reaped,  be  deemed  poUie 
Bgend,  and  may  take  prirate  proputy  for  public  naea  en  makmg  joat  cotn- 
peniation — that  no  compeuation  was  reqniuLe  in'  thia  caaa,  ai  the  atrect 
iraa  dedicated  to  pnblio' naee,  and  the  rubnad,  with  looomotne  Meam  oan, 
waa  no  nnisance  or  purprtiiyra,  not  iaeoDiiatenl  with  the  otyeet  of  the 
■treet,  whieh  was  otherwiae  in  foil  use  aa  a  pnblio  h^way — that  Ihonfh 
tba  grant  from  the  corporation,  of  the  priTilege  of  making  a  railway 
tbnagh  the  atreet,  might  be  prodaeli*»  «f  aome  ineonTenience,  it  ww 
greatly  orerbatanoed  by  the  pnUie  benefit,  i«anlting  from  the  nae  of  th* 
ran-cui.  Lexington  and  Ohio  Rail-Raad  r.  Applegale,  8  Dma'i  Rtf. 
289.  Caae  of  Philadelphia  and  Trenton  Rul-Road  Componj,  6  Wlar- 
tan't  Rep.  35.  S.  P.  Bat  in  Cooper  *.  Aldan,  Harriagltn't  Miek  Ch.  Rtp. 
73,  an  injnnctioD  to  (lop  a  rMl-road  throng  a  atreet  in  the  city  of  Detroit 
woa  granted.  The  nile  for  or  againat  mch  a  right,  mar  he  goreniad  b^ 
tha  circnmitancea  and  aoDnd  diacretion  of  the  cam,  Tn  the  caae  of  the 
HadsoD  and  Delaware  Canal  Co.  t.  If.  Y.  and  Erie  R.  'R.  Co.,  9  Paige'* 
Rtp.  333,  therenudyilt  chancery  by  ii^anction  ww  admitted,  if  the  con- 
atmctiiMi  of  a  raO-road  wonld  woifc  imminent  danger  lo  the  worka  nf  a 
canal  company  pterioiHl;  and  lawflill7  coMtmctsd,  and  to  the  om  of 
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petty  as  vonld  create  Quisances,  and  become  dangerous 
to  die  lives,  or  health,  or  peace,  or  comfort  of  the  citizens. 
Unwholesome  trades,  slaughter  houses,  operations  offen- 
■ive  lo  the  seases,  the  deposit  of  powder,  the  appUcatioQ 
of  steam  power  to  propel  cars,  the  build  ing  widi  combus- 
tible materiab,  and  the  barial  of  the  dead,  may  all  be  in- 
terdicted by  law,  in  the  midst  of  dense  masses  of  popula- 
tion, on  the  general  and  rational  principler  that  every 
person  ought  so  to  use  his  property  as  not  (o  inJQie  his 
neighbors,  and  that  private  interests  must  be  made  sub- 
servient to  the'general  interests  of  the  community.* 


•  Pb/.  b.  e.  ch.  5.  MM!.  3.  Vatttl,  b.  1 .  cb.  20.  ace.  346.  355.  Camp. 
Rtp.  369.  Com.  Dig.  tit.  By-Law,  C.  WilU^  Rep.  388.  Tbs  cotpon- 
tioD  of  New-Tork  t.  CoaUa,  7  Cewtn't  Rep.  585.  The  State  t.  Tapper, 
Dudley'*  8.  C.  Law  and  Eq.  Hep.  135.  Id  the  cue  of  Tuner  *.'  Tbx 
Tnulaei  at  the  Vilbge  of  AJbion,  5  HiWM  Jf.  Y.  R.  ISl.  it  wu  held  that 
t  bowliiig-Kllef  kept  Ibc  gain  or  hire  in  the  Tillage  wai  a  nnisaiice  at  com- 
mon law,  and  that  neetimu  of  oTory  kind  adapted  to  qtoiti  or  amDie- 
mend,  haTlng  no  tMeftil  end,  and  notorionilr  fitted  np  and  continued  in 
order  to  make  a  proGt  for  the  owner,  irere  noiunce*.  The;  wets  temp- 
tation* lo  idlenea  and  di«ipatian,  and  apt  to  draw  together  great  ntimben 
of  dieordBily  penona.  The  oboBrrationa  of  the  conit  were  exceedingly 
(trinf  est,  bat  vrboleaome,  and  the  doctrine  and  caiea  of  I  Baulc.  P.  C. 
CK  39.  H.  G.  Hall-i  oaae,  1  Med.  IS.  3  Kti.  546.  Rei  t.  Diion,  10  MoJ. 
335.  Bex  r.  Higginaon,  3  Butt.  1233.  Bex  t.  Moore,  3  B.  ^  Adal  164. 
Nidin  *.  Mayor  and  Aid.  of  Franklin,  4  Yerger,  163,  were  isferred  to  with 
approbation.  So  if  a  mill-dam  be  a  nuisance  it  may  be  reatrained  bj  in- 
jnnction.  3  IrtdelVi  If.  C.  Rep.  in  Bq.  301.  Bnt  a  peiaon  may  not  en- 
ter npm  •nothor'B  land  to  abate  a  nninnee,  wilhont  a  preTiana  notice  or  re- 
qnait  lo  the  owner  of  the  land,  except  under  ipecial  circnnutancei.  Joaei 
T.  Williami,  II  Mttton^  WtUby,  176.  Ab  the  conititntton  of  the  United 
State*,  and  the  conatitution*  of  Bereial  of  the  atatoi,  in  tetma  more  or 
leN  comprehenaiTe  ,  declare  the  right  of  tlie  people  to  keep  and  bear  atma, 
tt  has  been  a  subject  of  grave  diacmaion,  in  lome  of  tbe  state  coorti,  who- 
tfaer  a  atatnte  prohibiting  penona,  whan  not  on  a  Joomey,  oros  travellers, 
from  vtaring  or  eartying  anuealed  ucapinit,  be  cooititatianal.  There 
haa  been  a  great  difierance  of  opinion  on  the  qaetlion.  In  Kenlncky, 
TenneMea,  and  Misdssippi,  the  deeisionB  are  nnderstood  to  be  against 
the  validity  of  the  prohibllion,  whereaa  in  Indiana,  Alabama  and  Arkan- 
sas, they  are  in  favor  of  it  (Blias  *.  The  Commonivealtfa,  3  LittaWi 
Rep.  90.  The  Slate  v.  Held,  1  Alalama  Rep.  N.  8.  613.  Tbe  State  v. 
Mltobell,  3  Blaetf.  Rep.  399.    The  State  v.  Bnuwd,  4  ArkaaiMU  Rep- 
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IS.)  In  Tennnaee  tiiera  ie  a  rtatule  law  of  a  penal  character  againal 
wewiog  Ihe  bowia-kniia,  bat  none  agaiiiBt  canying  fira-arnu.  The  ita- 
tntein  Georgiaia  brmdal  and  iDole  aiteuiire.  Heiehkiii'  Code  tf  hant, 
p.  739.  But  in  Georgia  Ihe  itatute  prohibition  bai  been  adjudged  to  b» 
nlid  a>  fkr  ai  il  goea  to  atlppreaa  the  wearing  arms  itaetl^,  bat  nncoiuti- 
UiioDaJ  M  far  u  it  prohibita  the  bearing  or  carrying  aimi  openly.  Nana 
T.  Stale  df  Georgia,  1  Kelly,  343.  As  the  practice  of  can;iD|r  coDcealed 
veqion*  hai  been  ollen  ao  alrocioualy  abnied,  it  would  be  very  denraUe, 
m  prindplra  of  pablic  policy,  that  the  re^eciive  Isgidatarea  ahonld  hsTe 
tfas  Mnpetent  power  to  aecoTe  the  pablic  peacB)  and  guard  against  penooal 
tiolmoa  by  tavk  a  precanttonMj  proriaion. 
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LECTURE  XXXV. 

OF    THE    NATURE  AND    VARIOUS    KINDS     OF     PERSONAL 
PROPEBTT. 

Personal  property  usually  consists  of  things  tempo- 
rary and  moveable,  but  includes  all  subjects  of  property 
not  of  a  freehold  nature,  nor  descendible  to  the  beiis  at 
law." 


■  It  iaolades  Dot  only  e* arythinjf  m[iTea.ble  and  luigible  which  can  be 
the  ioljeot  of  property,  bal  may  iaclade  thiD^s  qaaii-moToUile,  as  tsn- 
aota'  fiitura,  and  qnam-tangibl*,  ai  cboaes  in  aotioo.  Spontoneoni  pro- 
duction! and  trmta  of  the  earth,  while  nagalhsred,  are  eonnderad  u  be- 
lonfpng  to  the  tieehold,  and  descend  to  the  heir.  C#ra.  Dig.  UL  Kens, 
H.  3.;  bat  Uiey  are  liable  to  dirtren  for  rant  and  ou  ezecnUon  u  cbatteli. 
Sea  fit/ro,  vol.  iiL  p.  477.  479.  The  prodncia  or  ananal  planting  and  cnl' 
ti?atii>D,  or  thfl/ruetiii  iadutlTue,  aa,  fat  inatance.  a  growing  crop,  are  aim 
so  far  deemed  penonBl  property,  that  they  may  be  dtrtraioed,  or  sold  by 
the  owoer,  or  taken  on  eiecntiDQ  a>  sach.  Craddock  v.  Riddtesbarger,  3 
JJdRo'*  Kta.  Btp.  306.  307.  Vide  infra,  toL  iv.  p.  467,  466,  aa  to  the  rule 
an  that  mbject  between  vendor  and  rendee.  Sharea  in  bank  and  other 
oorporatiaoe,  with  a  oapital  apportioned  iaabarea  onignBhle  [or  poblic  ac- 
commodatioa,  hat  holding  real  estate,  are,  Bererthelen,  penonal  property, 
and  thia  ia  the  general  doctrine  or  American  law.  HiUiarf*  Alir.  vol.  1 . 
IS,  and  caaea  in  MaMachnaelta,  Rhode-Iilaad,  North  Carolina,  and  Ohio, 
are  cited  to  ahow  it.  They  were  ao  made  by  itatnte  in  Conneot- 
icut,  in  181S,  tboagh  in  Kentaeky  they  have  been  adjudged  to  he 
real  satate,  aa  aee  Infra,  vol.  3.  459.  n.  And  ao  they  ware  in  Con- 
ueeticut,  prior  to  ths  statnte  of  that  aUte,  aa  Me  WeUes  t.  Cowlea,  SI 
Conn.  Stp.  5G7.  In  England,  aharu  in  compaoiea,  acting  on  land 
eicluaiTaly,  aa  railroad,  eaual  and  tnmpika  compaaiea,  are  held  to  be  real 
estate.  Drybntter  t.  Bartholomew,  9  P.  Wau.  137.  Bnokeridge  v.  In- 
gram, S  Vttiy,  Jr.,  653.  la  thia  laat  caia,  the  vexed  qoeation  wa«  elab- 
orately di«euBed,  wheUier  aneh  an  interest  waa  real  or  penonal  estate. 
Shares  in  canala  and  roil-roada  are  aaid  to  be  generally,  tfaongh  not  alwaya 
penonal  property,  and  they  are  in  Eoglanil  made  penonal  hy  asvsral  aot* 
ef  Padiament     WHlitOM  eatht  PrineifUi  ■fTtalpreptrlgi'iat.titi,    ^Rie 
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The  diriaioD  of  property  into  real  and  personal,  or 
moveable  and  immoveable,  is  too  obvious  not  to  have  ex- 
isted in  every  system  of  municipal  law.  Except,  how- 
ever in  the  term  of  prescription,  the  civil  law  scarcely 
made  any  difference  in  the  regulation  of  real  and  personal 
property.  But  the  jurisprudence  of  the  middle  ages  was 
almost  eadrely  occupied  with  the  government  of  real 
estates,  which  were  the  great  source  of  political  power, 
and  the  foundation  of  feudal  grandeur.  In  conse- 
quence of  this  policy,  a  technical  and  very  artificial 
'system  was  erected,  upon  which  the  several  gra-  *341 
dations  of  title  to  land  depended.  Chattels  were 
rarely  an  object  of  notice,  either  in  the  treatises  or  reports 
of  the  times,  prior  to  the  reign  of  Henry  TI.>  They  con- 
tinued in  a  state  of  insignificance  until  the  revival  of 
trade  and  manufactures,  the  decline  of  the  feudal  tenures, 
and  the  increase  of  industry,  wealth  and  refineoient,  had 
contributed  to  fix  the  affections  upon  personal  property, 
and  to  render  the  acquisition  of  it  an  object  of  growing 
soUcitude.  It  became,  of  couree,  a  subject  of  interesting 
discussioD  in  the  courts  of  justice ;  and  being  less 
compUcated  in  *its  teniue,  and  rising  under  the  in-  "342 
tluence  of  a  liberal  commerce,  and  more  enlightened 
maxims,  it  was  regulated  by  principles  of  greater  sim- 
plicity, and  more  accurate  justice.  By  a  singular  revolu- 
tion in  the  history  of  property  and  manners,  the  law  of 
chattels,  once  so  unimportant,  has  grown  into  a  system, 
which  by  its  maguitude,  overshadows,  in  a  very  consid- 
erable degree,  the  learning  of  real  estates. 

L  Chattel  is  a  very  comprehensive  teim  in  our  lav, 
and  includes  every  species  of  property  which  is  not  real 
estate,  or  a  freehold.    The  most  leading  division  of  per- 


AmerioaB  doctrlna  is  (h«  mort  eonvtnieut ;  mnd  ocnpontlMW  oT  Um  lutnie 
alluded  to,  BIS  gsDenJIy  created  with  a  deelaiatian  ia  lb«  cbartei,  tiial  Iba 
■huci  are  to  bo  regarded  ai  penonal  onate. 
■  Btne'»  Uittery  nf  the  Engliih  Lofc,  vol.  iii.  p.  15,  369. 
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sonat  property  is  into  chattels  real  and  chattels  personal. 
Chattels  real,  are  interests  annexed  to  or  concerning  the 
realty,  as  a  lease  for  years  of  land  ;  and  the  duration  of 
the  term  of  the  lease  is  immaterial,  provided  it  be  fixed 
and  determinate,  and  there  be  a  reversion  or  remainder 
ill  fee  in  some  other  person.^  It  is  only  personal  estate 
if  it  be  for  a  thousand  years,  *»  Falling  below  the  charac- 
ter and  dignity  of  a  freehold,  it  is  regarded  as  a  chattel 
interest,  and  is  governed  and  descendible  in  the  same 
manner.  It  does  not  attend  the  inheritance,  for,  in  that 
case,  it  would  partake  of  the  quality  of  an  estate  in  fee. 

There  are  also,  many  chattels,  whicli,  though  they  be 
even  of  a  moveable  nature,  yet  being  necessarily  attached 
to  the  freehold,  and  contributing  to  its  value  and  enjoy- 
ment, go  along  with  it  in  the  same  path  of  descent,  or 
alienation.  This  is  the  case  with  the  deeds,  and  other 
papers  which  constitute  the  muniments  of  title  to  the  in- 
heritance ■,'^  and  also  with  shelve.s  and  family  pictures, 
in  a  house,  and  the  posts  and  rails  of  inclosures.<<  So, 
also,  it  is  underslood,  that  pigeons  iu  a  pigeon  house,  deer 

in  a  park,  and  fish  in  an  artificial  pond,  go  with 
•343   'the  inheritance  as  Aeirioonw  to  the  heir.«  ButA^tr 

looms  are  a  class  of  property  distinct  from  fixtures, 
and  in  modern  times,  for  the  encouragement  of  trade  and 
manufactures  and  as  between  landlord  and  tenant, 
many  things  are  now  treated  as  personal  property,  which 


•Co.  £tl(.  lis.  b.    3  Blacjt*.  CoTR.  3B6. 

»  Co.  lAit.  46.  a.  Caw  of  Gay,  5  Mail.  Rep.  419.  Btemter  r.  Hill, 
1  JIT.  H.  Rtp.  350. 

■  Lord  Coke  said,  that  ohailore,  or  mualmenti  of  tHli,  iDight  be  entaHed. 
Co.  Litl.  30.  a.  In  the  Scotch  taw,  a  jewel  or  a  piclnra  may  be  entailed. 
3  Belfa  Com.  3.  Heritabls  boada  and  ground  rents  follow  the  fi«eh<^.  S 
I6id.3.  The  tenant  for  life  is  p<i'ma/ai:ie  eolitled  lo  retain  the  cnstodj 
of  the  title  deeds,  and  the  remaiader-inan  is  not  entitled  to  call  them  oat, 
except  for  some  ipeciBc  piiip«a.  Shaw  v.  Shaw,  13  Priet'i  Exck.  Rip. 
163. 

'  Herlakeaden's 
315.    Lifbrd>fCMe 

■  Co.  lAlt.  8.  k. 
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seem,  in  a  very  conaiderable  degree,  to  be  attached  to  the 
freehold.  The  law  of  fixtures  Is  in  derogation  of  the  ori- 
ginal role  of  the  commcm  law,  which  subjected  every 
thing  affixed  to  the  freehold  to  the  law  governing  the 
freehold ;  and  it  haa  grown  up  into  a  system  of  judicial 
legislation,  so  as  almost  to  render  the  right  of  removal  of 
fixtures  a  general  rule,  instead  of  being  an  exception.  The 
general  rule,  which  appears  to  be  the  result  of  the  cases, 
is,  that  things  which  the  tenant  has  affixed  to  the  free- 
hold, for  the  purposes  of  trade  or  manufactures,  may  be 
removed,  when  the  removal  is  not  contrary  to  any  pre- 
vailing usage,  or  does  not  cause  any  material  injury  to  the 
estate,  and  which  can  be  removed  without  losing  their 
essential  character  or  value  as  personal  cliattels."  The 
character  of  the  property  whether  personal  or  real  in  re- 
spect to  fixtures,  is  governed  very  much  by  the  intention 
of  the  owner,  and  the  purposes  to  which  the  erection  was 
to  be  applied.  Thus,  things  set  up  by  a  lessee,  in  rela> 
tion  to  his  trade,  as  fets,  coppers,  tables  and  partitions, 
belonging  to  a  soap  boiler,''  may  be  removed  during  the 
term.  The  tenant  may  take  away  chimney  pieces,  and 
even  wainscot,  if  put  up  by  himself  ;<>  or  a  cider  mill  and 
and  press  erected  by  him  on  the  land,^  oi  a  pump  erected 
by  him,  if  removable  without  material  injury  to  the  free- 
hold.* So,  a  building  resting  upon  blocks,  and  not  let 
into  the  soil,  has  been  held  a  mere  chattcl.f  A  post  wind- 


•  TrappM  r.  Haiter,  3  TyTv>Sill't  Ftp.  603.    Cook  v.  Ch.  T.  Comp.  1 

i>  Poole's  OMe,  1  Salk.  Rtf.  368.  KetUei  aud  boilen  ia  k  tuiDery,  and 
■tills  in  a  distillerr,  bt«  not  tixluies,  bat  personal  prapettj-.  1  Mittevn 
Rep.  506.  3  Hid.  207.  On  the  othsr  baiid,  iron  salt-puis  in  aalt-woiks 
erect«l  b;  the  tenant,  and  the  paas  ruling  on  brick-work,  nol  alloived  In 
be  Temoved  u  being  parcel  of  tho  irorks  to  be  lelt  in  good  repair,  Maoi- 
field  V.  BlBckbnme,  6  Bing.  N.  C.  4S6. 

•  Ei  parte  Qnincy,  1  Alk.  Rep.  477. 

1  Holmei  V.  Tremper,  90  Johnt.  Rep.  39. 

•  Grymes  v.  Boweren,  4  Moert  ^ Payne,  143.    6  Bing  Rep.&I. 
I  Vajlat  T.  ColliDge,  1  Taunl.  Ref.  31 . 
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mill,  erected  by  the  tenant,'  and  machinery  for  spinning, 
and  carding,  though  nailed  to  the  floor, b  and  copper  stills) 

and  distillery  apparatus,  and  potash  kettles,  though 
•344  'fixed,  or  set  on  arches,"  are  held  to  be  personal 

property.  On  the  other  hand,  iron  stores,  fixed  to 
the  brick  voik  of  the  chimneys  of  a  house,  have  been 
adjudged  to  pass  with  the  house,  as  part  of  the  freehold, 
in  a  case  where  the  house  was  set  off  on  execution  to  a 
creditor.^  But  in  another  case  in  the  same  court,  be- 
tween mortgagor  and  mortgagee,  the  possessw,  on  the 
termination  of  that  relation,  was  allowed  to  take  down 
and  carry  away  buildings  erected  by  him  on  the  land, 
and  standing  on  posts,  and  not  so  connected  with  the 
soil  but  that  they  could  be  remored  without  prejudice  to 
it.*  The  tenant  may  also  remove  articles  put  up  at  hiK 
own  expense  for  ornament  or  domestic  convenience,  un- 
less they  be  permanent  additions  to  the  estate,  and  so 
united  to  the  house  as  materially  to  impair  it,  if  removed, 
and  when  the  revoval  would  amount  to  a  waste.  The 
right  of  removal  will  depend  upon  the  mode  of  annexa- 
tion ofthe  article,  and  the  effect  which  the  removal  would 
have  upon  the  premises.^ 


>  The  Kiog  v.  LoDdoatfaorpo,  6  Term.  Rtp.  377.  Sm,  kIw,  The  King 
V.  iDbabiMaU  of  Otiey,  1  B.  ^  Adelph  lEl.  In  Maine,  this  natioD  of 
mOTcable  fiiturM  wu  orrisd  lo  far  u  to  allow  ui  action  of  trover  for  a 
■Bwmill  built  by  A.  on  Iho  land  of  B.,  with  bii  conaent,  whan  occnpatno 
wu  ratlued.  RuNell  t.  Ricbuds,  1  Fairfitl^i  Rep.  439.  Taplsy  v. 
Smith,  IB  Maine  Rtf-  IS.  8.  P.  So,  in  Englud,  a  wixiden  bam  erooted 
on  ■  fonndation  of  brink  and  (tano,  i>  not  a  Gxtote,  ud  may  be  remored 
by  the  tenant,  and  trover  will  lie  lor  it.  Waoibraagb  t.  Hoton,  4  Aislp. 
4-  EUie,  684. 

.    *  Creoon  t.  Slont,  17  Jokne.  Sep.  116.     ToUaa  t.  Francu,  3  Verm»ni 
Rep.  4^.    Taflb  T.  Wnniiek,  3  BUehf.  Ind.  Rep.  III. 

<  Reynoldi  v.  Shntlsr,  5  Cmeen'*  Bep.  333.  Raymond  v.  White,  T  Ibid, 
31B.     WbethsTbea  t.  FosteT,  5  rcmwul  Rep.  136. 

*  Goddard  t.  Chus,  7  HoM.  Rtp.  43S. 

•  Tsylor  i.  Tomuend,  8  Matt.  Rtp  411.  Bui  fixtures  ereoted  by  lt» 
mortgagor  are  annexed  to  tba  freehold,  and  oannot  be  lemond  nntil  the 
debt  be  paid.    Butler  t.  Page,  7  Metcalf,  40. 

I  Bnikland  t,  Bnttetfield,  9  Brod.  ^  Ring.  54.     In  Btagt't  C«m.  m 
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Questions  respecting  the  right  to  what  are  ordinarily 
called  fixtures,  or  articles  of  a  personal  nature  af- 
fixed to  "the  freehold,*  principally  arise  betweea  *345 
three  classes  of  persons :  I.  Between  heir  and  ex- 
ecutor ;  and  there  the  rule  ohtains  with  the  moat  rigour 
in  favour  of  the  inheritance,  and  against  the  right  to  con- 
sider as  a  personal  chattel  any  thing  which  has  been  af- 
fixed to  the  freehold.i*    2.  Between  the  executor  of  the 


ColoHial  and  Foreigit  Laai,  toL  ii.  p.  6 — 31,  the  rule*  rapecting  Gitoree, 
not  only  in  the  En^Uih  Itw  bat  io  the  cItU  Ibv  and  the  codea  of  othet  na- 
tion!, US  collected.  See,  slso,  7V<alue  an  Fixtam,  bj  Amoa  II  Ferard, 
eh.  3. 160.3,4.  Thii  valaable  treatiie  hu  mllectod  the  anmerom  cieoi 
on  the  subjeot  of  fiiton*,  and  traced  and  stated  the  snbtle  diftinctioni  ari- 
nng  therein,  with  ciearnoe  and  acooracy.  Under  the  head  of  omaiiieu- 
tal  Gitorea,  haoginfa,  tipsatry,  and  pwr-glBBea,  maible  or  othei  oma- 
ntental  chimney  pieces,  marble  ilafaa,  window  blinds,  and  waiiucalii 
fastened  with  screws,  have  been  iuctoded ;  and,  Doder  the  head  of  articles 
pot  Dp  by  the  tenant,  for  domestic  aie  and  canveaiBiice,  and  allowed  to  be 
removsd  during  the  tarm,  aie  enumerated  fgnXtn,  stoves,  iron  bocks  to 
chimneys,  fixed  tables,  farnacM,  coppen,  coffee-mills,  malt-milli,  jaeliB, 
capboBida,  iron  ovens,  &c.  Ibid,  In  the  case  of  Blood  t.  Richardson,  iu 
the  New-Toili  anperior  coort  of  common  pleas,  in  1631,  the  tenant  was 
held  to  be  entitled  to  remove  a  grate  and  other  fixtures  pnt  up  by  him  for 
his  own  aeconmiodation  ;  and  in  Gaffield  v.  Hapgood,  IT  Pick.  Rep,  191, 
•  fin  frame  fixed  in  the  flre-piaca  wa«  held  to  be  a  fixture  removeable  by 
the  tenant  during  the  term.  The  law  of  Gxtorea  in  its  sj^ication  to  the 
rslation  of  landlord  and  tenant,  paitiJies  of  the  liberal  and  commercial 
spirit  of  the  times. 

*  It  was  said  by  the  barons,  in  Sheen  v.  Rjckie,  Beit'i  Exch.  Rap,  Eatt. 
Tern,  1833,  that  Gitnrae  do  not  necessarily  mean  things  affixad  to  the 
freehold.  It  only  means  eomethiug  fixed  to  another,  sad  which  the  tsnant 
has  the  power  of  removing.  But  I  apprehend  that  the  ordinaiy  meaning 
is  the  appropriate  and  legal  meaning,  and  which  is  thingifixed  in  a  gnat- 
er  or  Ittt  degree  la  the  rtcUty.  It  i«  claariy  settled,  said  Baron  Parfce  in 
Mixihall  V.  Lloyd,  3  Mtenm  ^  W.  459,  that  every  thing  snbatantiany  and 
pennanenlly  affixed  to  the  soil,  is  in  law  a  fixture.  The  principle  thing 
must  noi  be  deatreyed  by  the  aeoassary,  nor  a  serious  injnry  inflicted  to 
some  important  hnilding,  nnlsss  Ifae  building  itself  be  only  aa  aeceaeory  to 
the  fixture,  as  an  engine  house,  to  cover  it.  The  principle  seema  to  be  that 
the  fixttm  most  be  adapted  to  the  enjoyment  of  the  realty,  and  more  or 
less  annexed  to  IL 

k  The  HtK-York  Rnind  Statutei,  voL  ii.  p.  63.  sec.  6,  7,  8,  declare, 
that  things  annexed  to  the  (taritold,  or  to  any  building,  ka  the  pnrpoM  of 
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tenant  for  life,  and  the  remainder-man  or  reversioner ; 
and  here  the  right  to  fixtures  is  considered  more  favour- 
aNy  for  the  executors.  3.  Between  landlord  and  tenant ; 
and  here  the  claim  to  have  articles  considered  as  personal 
property,  is  received  with  the  greatest  latitude  and  indul- 
gence. 4.  There  is  an  exception  of  a  broader  extent  in 
respect  to  fixtures  erected  for  the  purposes  of  trade,  and 
the  origin  of  it  may  be  traced  back  to  the  dawnings  of 
modem  art  and  science.'  Lord  EUenborough,  in  Elwes 
V.  Maw,^  went  through  all  the  cases  from  the  time  of  the 
Year  Books,  and  the  court  concluded,  that  there  was  a 
distinction  between  annexations  to  the  freehold  for  the 
jturposGs  of  trade  or  manu&cture,  and  those  made  for  (he 
purposes  of  agriculture  ;  and  the  right  of  the  tenant  to 
remove  was  strong  in  the  one  case,  and  not  in  the  other. 
It  was  held,  that  an  agricultural  tenant  who  had  erected, 
for  the  convenient  occupation  of  his  farm,  several  build- 
ings, was  not  entitled  to  remove  them.  Had  the  erections 
been  made  for  the  benefit  of  trade  or  manufactures,  there 
would  seem  to  have  been  no  doubt  of  the  right  of  re- 
moval. The  strict  rule  as  to  fixtures,  that  applies 
•346  between  heir  and  executor,  'applies  equally  as  be- 
tween vendor  and  vendee,  and  mortgagor  and  mort- 
gagee ;  and  growing  crops,  manure  lying  npon  the  landi 
aud  fixtures  erected  by  the  vendor  for  the  purpose  of 


trade  or  maanlaotDie,  and  aot  fixed  into  tbe  wall  of  a  house,  ao  e«  to  be 
eswDtial  to  it<  iDpporl,  fro  (u  the  execntor  as  aneta  ;  aad  that  all  other 
Ihiuga  annexed  to  the  freehold,  descend  to  the  heir  or  ileTisee.  The  chan- 
cellar,  in  Home  r.  House,  10  Paigt,  163,  supposed  the  Irgisiature  here  in- 
tended to  pat  the  eiecnlor  or  admiDistrstor  Dpon  the  name  fooling  with  a 
tenant  as  to  the  right  la  Gitares. 

•  SO  Htn.  VII.  13.  a.  and  b.  pi.  £4.  The  axceplion,  in  that  case,  was 
allowed  in  favor  of  a  baksr  and  a  dyer  affixing;  fumacea  or  vals,  or  venels 
par tctapiar  ttnocaipatimu.  But  the  ezceplion  in  favour  of  mch  trades 
was  almost  too  lilierBl  far  the  eg;e  ;  and  wa  find,  in  the  following  year,  SI 
Hen.  VII.  S7,  it  was  narrowed  to  things  fixed  to  the  gioand,  and  not  to 
the  walU  of  the  principal  building. 

1 9  Batt'i  Rtp-  36.  Tbe  notes  attached  Id  this  case  in  Smith's  lending 
casss  in  La»  Uiran/,  N.  S.  *aL  36,  we  valaabte. 
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trade  and  maaafoctures,  as  potash  kettles  for  maDuiac- 
tuiing  ashes,  pass  to  the  vendee  of  the  la^^  Fiztuies 
go  along  with  the  premises  to  a  lessee,  if  no  reservatipD 
be  made  at  the  time  of  the  contract  i^  and  the  tenant 
must  remove  fixtures  put  up  by  him  before  he  quits  tt)e 
possusioo  on  the  expiration  of  his  lease.  <  If  not  removed 
dmiag  the  term,  they  become  the  property  of  ^e  latkdr 
loid.^ 


•  Spencer,  Cb.  J.,  in  HolmM  t.  Treinper,  30  Joint.  Rip.  30.  Hue  *. 
HoiloD,  3  tft9iiU  j-  JVsim'nf,  438.  HiUsr  t.  Plumb,  6  Cdwsh'i  Rtf. 
GG5.  EJrwu)  v.  Latuur,  1  Harr.  j-  Jstiu.  3S9.  Kittridge  v.  Woodi,  3 
S. H. Etp. 503.  .  Deq«tch  Une  of  Focketi  v.Belluny,  13  N.  H.  Jtcji. 905. 
Orel  T.  OglMby,  7  Watu,  106.  Dnian  Bank  t.  EmeTHon,  15  Man.  Rif. 
159.  7%ongh/r)ictu«  indutlridUi  pan  from  the  mteitnle  to  bia  penonal 
npieaentaliv««,  yet  imder  a  devile  or  cODToyance  of  the  land  thej  p*M 
to  the  deviaee  ot  Tendae.  The  main  mill  wheel  and  gearing  of  a  fadoty, 
and  luattary  ta  iti  operation,  aie  held  to  be  fiitnree  and  real  estate  in  fa- 
Toni  of  the  right  or  dower,  a*  against  the  heir.  Pawell  v.  Monaon  and 
Biimfield  MaDubeluriugCompany,  3  ltii*im'iit<]).459.  3nch maohineiy 
will  alao  pas  to  the  sendee  aa  againat  the  vendor.  Famr  t.  Stackpote, 
6  e/rttuitaf't  Rtp.  154.  So,  mannfaetntiof  madiineiy  and  fiztora  will 
paa  to  a  mortgagee,  aa  part  and  parcel  of  the  inberitanoe,  in  like  maimer 
«•  thej  pan  to  a  vendee.  Lord  Haidwioke,  in  Rf all  v.  Rolle,  1  Atk.  Rtp. 
175.  Union  Bank  v.  Kmereon,  IS  Man.  Rep.  159.  Anuu  ^  FerardoK 
Kstnm,  1B9.  191.  Voorhia  v.  Freeman,  3  Watli  f  Serg.  lit.  De- 
^tch  IhM  of  Packeta  v.  Bellamy,  13  li.  H.  Rep.  905.  Tbey  are  panwl 
of  the  inheritance.  Fenant  v.  Thompaon,  5  S.  ^  Md.  B3S.  Bnt  in 
Swift  V.  Thompaon,  9  Cimn.  Rep.  63,  machinoTy  In  a  ootl«a  factory  at- 
tached to  the  building,  lo  &r  aa  to  keep  tb«  maohtnery  ateady,  and  whiob 
covld  be  removed  withoat  Injniy  (o  the  building  or  the  maohinery,  waa 
held  to  be  penonal  property,  aa  reapecta  crediton  and  porchaaeia.  The 
eaae  of  Gale  v.  Ward,  14  Matt.  Rep.  353,  want  alM  to  the  aame  point 
Flltlirw  made  by  a  mortgagor  afler  the  mortgage,  become  part  ot,the 
realty  aa  between  hhn  and  the  mortgagee,  and  cannot  be  removed.  It 
might  be  otherwiae  in  the  caae  of  landlord  and  tenant.  The  mortgagpr 
make*  inch  impnvementB  u  owner  for  the  permanent  benefit  of  the  ea- 
Ute.    Winalow  v.  Merchanta'  Ina.  Co.,  4  Mctcalf  R.  306. 

b  Colegrave  v.  IKoa  Santoa,  3  Barms.  ^  Crett.  76. 

•  Gibba,  Ch.  J.,  in  Lea  v,  Riidon,  7  Taunt  Rep.  183.  Ex  parte  Qnincy, 
1  Atk.  Rtp.  477.  9  Sarnte.  ^  Crni.  tupra.  Poole'a  caae,  1  Salk.  Sep. 
368.  Penlon  v.  Sobaxt,  3  Eatft  Sep.  SB.  Wliite  v.  Amdt,  1  morfen, 
M.    9JHMaon^W.  460.aP.  ' 

t  Lyda  v.  Snaael,  1  B.   f  AMpkut,  394.    The  Frmoh  bw  ooinGtdea 

ToL.  n.  33 
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It  has  been  strongly  questioned  by  high  authority," 
whether  erections  for  agricultural  purposes  ought  not,  ia 
tbis  country,  to  receive  Hie  same  protection  in  favour  of 
the  tenant  as  those  fixtures  made  for  the  purposes  of 
trade,  manu&ctures,  or  domestic  convenience.  They 
may  be  necessary  for  the  beneficial  enjoyment  of  the 
estate,  and  the  protection  of  its  produce ;  and  public 
policy  and  the  interest  of  the  owner  of  the  soil,  are 
equally  promoted  by  encouragement  given  to  the  tenant 
to  cultivate  and  improve  the  estate.  In  Whiting 
•347  V.  Braston,''  the  agricultural  tenant  received  "a  lib- 
eral application  of  the  exception  in  favour  of  the  ' 
removal  of  fixtures.  He  was  allowed  to  remove  from 
the  freehold  all  such  improvements  as  were  made  by  him, 
the  removal  of  which  would  not  injure  the  premises  or 
put  them  in  a  worse  plight  than  they  were  in  when  he 
took  possession.  The  case  of  Holmes  v.  Xremper,"  may 
also  be  referred  to,  as  containing  a  just  and  enlarged 
view  of  the  subject ;  and  the  tenant  was  allowed  to  re- 
more  a  cider  mill  and  press  erected  for  his  own  use.  But 
the  same  policy  of  encouraging  and  protecting  agricul- 
tural improvements,  will  not  permit  the  outgoing  tenant 
to  remove  the  manure  which  has  accumulated  upon  a 
farm  during  the  course  of  his  term.' 


wilb  tb«  Englid  in  respect  lo  fixtnraa  madB  tot  embelliihiDeol.  The  ta- 
aaol  may  remoVB  tbem,  proridsd  thsf  can  be  remoTsd  without  beiogda- 
■troyed,  and  withoat  detsriorating  the  pramiaai.  Lett  dii  BaiimtrtM,f»r 
Le  Page,  torn.  \L  p.  190.  305. 

>  Van  Nen  t.  Pacard,  U  Pttaf  V.  S.  Rtp.  137. 

^  i  Piek.Rtp.  310. 

tMJok«M.Rtp.Q9. 

4  iMaell  *.  Reed,  5  GreetiUafi  Rip.  323.  Hiddlebrook  t.  Corwin,  IS 
Wtndill,  169.  Danisls  t.  Fond,  SI  Pick.  367.  It  wonld  aeem  to  be  the 
law  in  England  Tor  the  outgoing  tenant  to  lell  01  take  awaj  the  mannie. 
Rebarti  t.  Barker,  1  Ctdir^.  ^  Itetton,  B09.  Oiiiaut  en  Dilapidatittt, 
T6 ;  bpt  a  ipeeial  naage  loiiietimee  obl^  the  o^ing  tenant  to  leave  the 
nannre  npon  the  land.  In  NoTth  CarolLna  the  ontgolng  tenant,  when 
it  lo  the  oontni;,  baa  a  right  to  the  mannr* 
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The  civil  law  was  much  more  natuial,  and  much  len 
complicated  in  the  discrimioation  of  things,  than  the  com- 
mon law.  It  divided  them  into  the  obvious  and  univer- 
sal distinction  of  things  moveable  and  immoveable  or 
things  tangible  and  intangible.  The  moveable  goods  of 
the  civil  law  were,  strictly  speaking,  the  chattels  pei^ 
sonal  of  the  common  law.  Whatever  was  fixed  to  the 
freehold  perpetui  usus  eauaa  was  justly  deemed  a  part  of 
the  res  immobiles  of  the  civil  law,» 

II.  Property  in  chattels  personal  is  either  absolute  or 
qualified. 

Absolute  property  denotes  a  full  and  complete  title  and 
dominion  over  it ;  but  qualified  property  in  chattels  is  an 
exception  to  the  general  right,  and  meaas  a  temporary  or 
special  interest,  liable  to  be  totally  divested  on  the  hap- 
pening of  some  particular  event. 

A  qualified  property  in  chattels  may  subsist  by  reason 
of  the  nature  of  the  thing  or  chattel  possessed.  The  ele- 
ments of  air,  light  and  water,  are  the  subjects  of  quali- 
fied property  by  occupancy  ;  and  Justinian,  in  his  Insti- 


nwdfl  bj  htm  OD  the  rum.  pravLded  he  takes  It  t,wtj  befoce  he  rcmovoi 
Smilhnick  t.  Ellnon,  S  Irtd'-lCi  Rep.  325. 

In  the  cue  of  Walker  v.  SbsrmBn.SO  IFendc/f,  G?G,  Mr.  JosUceCoweii 
pre  en  elaborate  ejuminBtioo  of  the  English  am]  AmericBD  sathorilie* 
OK  the  nilgeot  of  fiiturea,  aad  the  deciiion  in  the  cue  wu,  that  machiaei]' 
in  a  weollen  factor;,  being  raOTcabls,  and  not  in  so;  muiDer  aSized  or 
futanad  to  the  building  or  laod,  and  yet  mateiial  to  the  perfonaaBCe  of  lb* 
Ikctorjr  in  certain  dsparlmenla  of  ils  work,  wu  personal  property,  as  be- 
tween tenants  in  common,  and  owners  oF  the  fee.  The  qoestion  wu  de- 
cided on  the  same  principle  aa  if  it  had  ariaen  between  grantor  and  graD- 
tae.  The  learned  jndge  cDniidered  that  the  aacieat  distiueUon  belwean 
actual  anneiatioa  and  total  diaceiiasxiaD,  wu  the  mint  esitaia  and  pracli- 
eal,  and  he  collected  trom  tbe  cues,  u  far  w  theu-  tubtleijr  and  inconsii- 
Imicj  wonid  admit  of  any  gaoeral  coaclniuaD,  that  nothieg  ef  n  natue 
peraonal  in  itaelf,  would  pan  u  a  fixture,  unleaa  it  be  in  soma  way  habitn- 
ally  or  permanently  atlachsd  or  fixed  to  the  freehold.  There  are  likewbe 
•ooatntcliTe  fiiturea  which,  in  ordinary  nnderatanding,  make  part  and 
parcel  of  tbe  land  or  building.  Such  are  rails  on  a  fence,  stonu  In  a  wall 
Ctncc,  and  VenetlaD  blinds,  and  locka  and  keyi  U  b  home,  &c. 

•  I^Ior'a  Elem.  «/  (Ac  CiM  Lav,  475. 
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tntes,'  says,  they  are  common  by  the  law  of  natoia. 
^48     He  vho  first  places  'himself  in  the  advantageous 

enjoyment  of  a  competent  portion  of  either  of  them, 
cannot  lawfully  be  derived  of  that  enjoyment ;  and 
whoever  attempts  to  do  it,  creates  a  nuisance  for  which 
he  is  responsible.  <>  Animals /arts  nattireB,  so  long  as  they 
are  reclaimed  by  the  art  and  power  of  man,  are  also  the 
subject  of  a  qualified  property  ;  but  when  they  aie  aban- 
doned, or  escape,  and  return  to  their  natural  Ubwty 
and  ferocity,  without  the  animus  reverteitdi,  die  jwoperty 
in  them  ceases.  While  this  qualified  property 
contiDues,  it  is  as  much  under  the .  protection  of  law 
as  any  otiier  property,  and  every  invasion  of  it  is  re- 
dressed in  the  seme  maaner.o  The  difficulty  in  as- 
certaining with  precision  the  application  of  the  law, 
arises  from  the  want  of  some  certain  determinate  stand- 
ard or  rule,  by  which  to  determine  when  an  animal  is 
fer<B  vel  domitcB  naturts.  If  an  animal  beloigs  to  the  class 
of  tame  animals,  as,  for  instance,  to  the  class  of  horses, 
sheep,  or  cattle,  he  is  then  clearly  a  subject  of  absolute 
property  ;  but  if  he  belongs  to  the  class  of  animals  which 
are  wild  by  nature,  and  owe  all  their  temporary  docility 
to  the  discipline  of  man,  such  as  deer,  fish,  and  several 
fond  of  fowl,<i  then  the  animal  is  a  subject  of  qualified 
property,  and  which  continues  so  l<mg  only  as  the  tame- 
ness  and  dominion  remain.  It  is  a  theory  of  Bome  natu- 
ralists, that  all  animals  were  originally  wild,  and  that 
such  as  are  domestic,  owe  all  their  docility,  and  all  their 
degeneracy  to  the  hand  of  man.  This  seems  to  have 
been  the  (pinion  of  Count  Buffon  ;  and  he  says  that  the 
Aog,  the  sheep  and  the  camel,  have  degenerated  from  the 
strength,  spirit  and  beauty  of  their  natural  state,  and  that 
one  principal  cause  of  their  degeneracy  was  the  perni- 


•/ii«t.S.  1. 1. 

k  Aldnd'a  MM,  9.  Co.  58.  b. 
t7Co.  16— 18.    Knei'j  iaw,  176. 
*  Dovu  an  bald  la  bo  uiiiiiik/eratM 
«  Pick.  R*p.  IS. 
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cious  influence  of  human  pover.^  Grotius,  on  the  otfaei 
hand,  has  suggested,  that  savage  animals  owe  all  theii 
untamed  ferocity,  not  to  theii  own  natures,  but  to 
the  violence  *of  man>  But  the  common  law  has  *3<^ 
wisely  avoided  all  perplexing  questions  and  redne- 
mmts  of  this  kind,  and  has  adopted  the  test  laid  down 
by  Ptiffendorf,"  by  referring  the  question,  whether  the 
animal  be  wild  or  tame,  to  our  knowledge  of  his  habits, 
derived  from  fact  and  experience.  It  was  held  by  the 
supreme  court  of  New- York,  in  Pierson  v.  Pott,^  that  pur- 
suit atone  gave  no  property  in  animals/erts  ntUura.  Al- 
most all  the  jurists  on  general  jurisprudence  agree,  that 
the  animal  must  have  been  brought  within  the  power  of 
die  pursuer,  before  the  property  in  the  animal  vesta. 
Actual  taking  may  not  in  all  cases  be  requisite  ;  but  all 
agree,  that  mere  pursuit,  without  bringing  the  animal 
within  the  power  of  the  party,  is  not  sufficient.  The  pos- 
session must  be  so  far  established,  by  the  aid  of  nets, 
snares,  or  other  means,  that  tiie  animal  cannot  escape. 
It  was  accordingly  held,  in  the  case  just  mentioned,  that 
an  action  would  not  lie  against  a  person  foi  killing  and 
taking  a  fox  which  had  been  pursued  by  another,  and 
was  then  actually  in  the  view  of  the  person  who  had 
oiginally  found,  started  and  chased  it.  The  mere  pur- 
suit, and  being  within  view  of  the  animal,  did  not  create 
a  property,  because  no  possession  had  been  acquired  ; 
and  the  same  doctrine  was  afterwards  declared  in  the 
case  of  Bu^er  v.  Newkirk.* 


■  Bufm't  Natvral  Hu(«ry,  vol  vii.    SmeUia'a  ad. 

»  Oretiiu.Hit.  dt  Btlg.  Mb.  5,  eittii  in  P^f.  Drmtd*  la  Nat.  I.  4.«b. 

•Liv.  4.cb.  GmcS. 

'  3  CaiiM*'  Hep.  Hi. 

•  30  JoAni.  Rtp.  75.  The  legWatwa  of  New  Yoik  have  «ol»^fed  Um 
ligiit  of  Bcqmiitian  of  gamt  by  pnnoit,  in  the  eue  of  dser  in  the  caoatia 
of  BoSolk  Bod  Qaeeiu,  b;  dscluing,  th&t  any  pereoa  who  attrta  uid  poi 
■DBB  iDch  gamBi  ahall  be  deemed  in  poMeanon  of  the  lune,  aa  long  at  lit 
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The  civil  law  contained  the  same  principle  as  that 
which  the  supreme  court  adopted.  It  was  a  question  in 
the  Roman  law,  whether  a  wild  beast  belonged  to  him 
who  had  wounded  it  so  that  it  might  easily  be  taken. 
The  civilians  differed  on  the  qnestion  ;  but  Justinian 
ftdopted  the  opinion,  that  the  property  in  the  woimded 
mid  beast  did  not  attach  until  the  beast  was  actually 
taken.^  So,  if  a  swarm  of  bees  had  flown  from  the  hive 
of  A.,  they  were  reputed  his  so  long  as  the  swarm 
*350  remained  in  sight,  and  might  easily  be  'pursued  ; 
otherwise  they  became  the  property  of  the  first  oc- 
cupant. >>  Merely  finding  a  tree  on  the  land  of  another^ 
containing  a  swarm  of  bees,  and  marking  it,  does  not  vest 
the  property  of  the  bees  in  the  finder.<>  Bees  which 
swarm  upon  a  tree  do  not  become  private  property  until 
actually  hived.^ 

A  qualified  property  in  chattels  may  also  subsist,  when 
goods  are  bailed,  or  pledged,  or  distrained.  In  those 
cases,  the  right  of  property  and  the  possession  are  sepa- 
rated ;  and  the  owner  has  only  a  property  of  a  tempo* 
rary  or  qualified  nature,  which  is  to  continue  until  th« 
trust  be  performed,  or  the  goods  redeemed  ;  and  he  is 
entitled  to  protect  this  property,  while  it  continues,  by 
action,  in  like  manner  as  if  he  was  absolute  owner.' 

in.  Personal  property  may  be  held  by  two  or  more 
persons  in  joint  tenancy,  or  In  common  ;  and,  in  the  for- 
mer  case,   the  same  principle  of  survivorship   applies 


eeatiauaiafrtihpuriuiltiitnot    Lbwb  ofN.Y.  April  I.  18J4,  cb.  109. 
N.  Y.  R.  S.  3d  ediL  vA  1.  BBS, 

•  fnx.  3. 1.  13.    Dig.  41.  1.  5.  3. 
k  Intt.  3.  1.  14. 

•  Gillflt  T.  MuoD,  7  Jalnu.  Rep.  16. 

«  Irut  3.  1.  14.  Wallu  t.  Mowe,  3  Biim^*  Rep.  546.  Bee*  which 
take  np  their  abode  in  a  tree,  beloDg  to  the  awner  of  the  aoit,  if  DDrscIaiiii' 
•d,  but  if  reclaimed  and  identiGadi  the;  belong  to  tbeir  tanner  poawaaor. 
GoffT.  Killa,  15  WendtU,  550. 

•  Vide  infra,  p.  SSa  5B5. 
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which  exists  ia  the  case  of  a  joint  tenancy  in  lands.' 
But  by  reason  of  this  very  effect  of  survivorship,  joint 
tenancy  in  chattels  is  very  much  restricted.  It  does  not 
apply  to  stock  used  in  any  joint  undertaking,  either  in 
trade  or  agriculture  ;  for  the  forbidding  doctrine  of  survi- 
vorship would  tend  to  damp  the  spirit  and  enterprise 
requisite  to  conduct  the  business  with  success.  When 
one  joint  partner  in  trade  or  in  agriculture  dies,  his  in- 
terest or  share  in  the  concern  does  not  survive,  but  goes 
to  bis  personal  representatives. >>  Subject  to  these  excep' 
tions,  a  gift,  or  grant  of  a  chattel  interest,  to  two  or  man 
persons,  creates  a  joint  tenancy  ;  and  a  joint  tenant,  it 
is  said  may  lawfully  dispose  of  the  whole  proper- 
ty.'   In  legacies  of  'chattels,  the  coiuts,  at  one  *361 


>  Co.  LUL  189.  a. 

k  Co.  Liu.  1B3.  a.  Nm/'t  Rtf.  55.  JcSsieji  t.  Small,  1  Vtm.  Ref. 
917.    Ellialt  T.  BiovD,  cited  in  Rathbf 'i  Data  to  1  Vera.  Rep.  317. 

'  Bart,  J.,  in  Barton  t.  Williami,  S  Banns.  ^  AU.  395.  If  thia  diclmn 
be  uot  con&ied  lo  joint  teoancjr  in  merehandiaai  where  it  andoabtadly 
ai^li«,  it  moal,  at  leait,  be  rartricted  to  chattel  iatereata.  A  aale  in  mar- 
ket overt  of  a  ohattel  b;  one  joint  teouit,  cbangea  the  propert?  at  one* 
ai  againft  the  other  joint  tenant.  A  joint  tenant  of  an  fwtale  oan  onl;  oon- 
Tej  hii  part  ;  and  if  he  ■faonld  levy  a  fine  of  the  whole  eatala,  or  coavej 
it  by  bargani  and  rale,  it  would  only  reach  hia  intereati  and  amoont  to  a 
■evennee  of  the  joiut  tenancy.  Co.  Liu.  IBG.  a.  Cam.  Dig.  tit.  Etialet, 
E.  6.  Fotd  T.  I.ord  Grey,  G  Mod.  Rtp.  44  1  S«lk.  Rtp.  986.  S  Ohio 
Rep.  lia.  See  aim,  infra,  vol.  iv.  p.  359, 3G0,  note.  If  oae  tsnaat  in 
common  of  a  ehattel|  aelta  the  abare  of  hia  ee-tenanl,  aa  well  ae  his  own, 
he  ia  onawerable  in  trover.  Wilaon  v.  Beed,  3  John*.  Rep.  175.  Hyde  r. 
Stone,  7  Wendtll,  354.  White  t.  Oabom,  SI  Ibid.  73.  It  b  a  conver. 
Mon  ■■  to  the  ahare  of  the  ether.  Parke  B.  1  M.  ^  WtUby,  685.  But 
one  tenant  in  common  of  a  chattel,  cannot  bring  Irorer  againat  hia  co-ten- 
ant for  dlapoaaeaing  him,  for  each  has  an  eqnal  right  to  the  peaaeasion  ; 
thoDgh  for  the  loaa  or  deitmclion,  or  aala  of  the  whole  chattel,  by  one  of 
the  co-tenanta,  an  action  of  trorer  will  lie  afainat  him  by  the  other.  lAit. 
•cc.  333.  Co.  Lilt.  200.  a.  Wilson  v.  Beed.Bi  nip.  FenningB  t.  Gr«n- 
*iUe,  1  Taunton,  341.  Barton  t.  Williami,  5  Barnto.  ^  Aid.  395.  Fair 
V.  Smith,  9  WendtU,  338.  Lucaa  t.  Waason,  3  Dee.  Rtp.  398.  Cole  t  ■ 
Ferr7,3  2>n.  ^  Bad  It,  359.  Herrin*.  Eaton,  U  Maine  Rtp  IdU.  Mer- 
aeteauv.  Norton,  15  JoAna.  Rip.  179.  InWaddetlT.  Cook,  3  Hilf,  Rtp. 
47,  it  waa  bald,  that  trover  (bat  not  traspan)  would  lie  by  one  co-tenant 
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time,  leaned  against  any  constmction  tending  to  8U|>- 
port  a  joint  tenancy  in  them,  and  testators  veie  pre- 
sumed to  have  intended  to  confer  legacies  in  the  most 
advantageous  manner.*  But  in  Campbell  r.  Catnpbell,^ 
Ae  master  of  the  rolls  rerieved  the  cases,  and  conclu- 
ded, that  where  a  legacy  was  given  to  two  or  more  per- 
sbns,  they  would  take  a  joint  tenancy,  unless  the  will 
contained  words  to  show  that  the  testator  intended  a 
^verance  of  the  interest,  and  to  take  away  the  right  of 
^iirvivorship.  This  same  rule  of  construction  has  been 
declared  and  followed  in  the  subsequent  cases." 

lY.  Another  very  leading  distinction  in  respect  to 
goods  and  chattels,  is  the  distribution  of  them  into  things 
in  possession,  and  things  in  action.  The  latter  are  per- 
sonal r^hts  not  reduced  to  possession,  but  recoverable  by 
suit  at  law.  Money  due  on  bond,  note,  or  other  contract, 
damages  due  for  breach  of  covenant,  for  the  detention  of 
chattels,  or  for  torts,  are  included  under  this  general  head 
or  title  of  things  in  action.  It  embraces  the  most  difi'usive 
and  in  this  commercial  age,  the  most  useful  learning  in 
the  law.  By  far  the  greatest  part  of  the  questions  arising 
in  the  intercourse  of  social  life,  or  which  are  litigated  in 
the  courts  of  justice,  are  to  be  referred  to  this  head  of  per- 
sonal rights  in  action. 


af  goods,  agaiait  anotbar  who  Mlla  the  whols  intei«it  in  tbe  obsttsli. 
On«  tenant  in  common  orpenoool  pioporty  uut  bbU  hii  oim  ihara  only. 
Bradley  t.  Boynton,  S9  Maine  R.  387.  1!  be  aelEi  the  whole  iutereit  in 
the  coromon  property,  the  vendee  of  the  original  oa-teQimt  cannot  be  nied 
mhiU  in  potttuian.  The  |ietM>a  in  poseniaa  under  snch  aaJe  it  ■  eo- 
teiuat  with  tiie  rightful  owaer.  The  temedy  ia  in  traver  against  tbe  oo- 
tenant  *haever  he  ma;  be  who  leEle  the  whole  eabject  aa  for  a  coDverrion 
of  the  ahare  of  the  other  owner.  Dain  t.  Cowing,  lb.  347.  A  joint  own- 
er of  a  chattel,  ia  bound  to  beetow  upon  ita  preaerration  that  caie  which  a 
prudent  mati  ordiuaiily  beatowi  upon  hia  property.  Guillet  v.  Doaeat,  4 
Marlin'M  LeuU.  Rep.  303. 

>  P^kini  T.  Bayaton,  1  Bn,  Rtp,  118. 

b  4  Bra.  Rep.  15. 

'  Motley  V.  Bird,  3  Vaa.  638.  Crooke  *.  De  Vandea,  9  TSut  187.  Stek- 
•on  T.  Jacluon,  Aid:  591. 
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■V.  Chattels  may  be  limited  over  by  way  of  re-  353* 
mainder,  after  a  life  interest  Id  them  ia  created, 
though  not  after  a  gift  of  the  absolnte  property.  The 
lav  was  very  early  settled,  that  chattels  real  might  be  so 
limited  by  wiil>  A  chattel  personal  may  also  be  given 
by  will  (and  it  is  said,  that  the  limitation  may  also  be 
equally  by  deed,'*)  to  A.  for  life,  with  remainder  over  to 
B.,  and  the  limitation  over,  after  the  life  interest  in  the 
chattel  has  expired,  is  good.  At  common  lav,  there 
could  be  no  limitation  over  of  a  chattel,  but  a  gift  for  life 
carried  the  absolute  interest.  Then  a  distinction  was 
taken  between  the  use  and  the  property,  and  it  was  held 
that  the  use  might  be  given  to  one  for  Ufe,  and  the  prop- 
erty afterwards  to  another,  though  the  devise  over  of  the 


s,  8  Ca.  95.    LampeU'i  can,  10  Co.  4G.    ChUd  t.  Bai- 
ley, Cre.  J.,  459. 

b  9  Blaeia.  Com.  398.  Lan^worth;  t.  Chadwick,  13  Conn.  Rep.  49. 
Hm  eaaea  an  genarally  npoa  «riUa ;  but  in  Child  t.  BaGey,  Cm.  J.,  49, 
the  conit  speak  of  Bach  a  lemainder  a>  beinf  otaated  equally  by  grant  oi 
deviie.  In  FonU  t.  Brown,  SL  C.  Lm  Journal,  No.  3,  443,  il  waa  held, 
that  a  timitation  ovei  ofaperaonal  chattel,  by  dead,  wu  goodi  thoagh  it 
waa  not  by  way  of  aieoatoiy  troat  or  a  conTeyauce  to  oim.  Bee,  alao, 
Fowell  T.  Brown,  1  Baiiey't  S.  C.  Rip.  100.  Bnt  if  the  limitation  in  re- 
mainder, after  a  lifta  eatale  in  panonalty,  be  not  by  eiecntory  deriae,  it  can 
only  be  by  csonveyance  in  tmat  Betty  t.  Ho(h«,  1  Dana't  Ken.  Rtp. 
337.  So,  in  Mnrow  t.  Williama,  3  I7n.  If.  C.  Rep.  363,  It  waa  aaid  to 
be  a  settled  niU  in  Nt«tli  Carolina,  that  a  remainder  in  ohattela,  after  a 
lifo  eitate,  conid  not  be  created  by  deed.  In  Rathbaae  v.  Dyekman,  3 
Fmg^i  Rep.  I,  it  waa  held,  that  a  limitation  over  of  peiaonal  eitato  to  A. 
in  caie  of  the  death  of  B,  wilhoat  lawftal  inne,  waa  Talid  ;  for  the  N.  V. 
tUv.  StMt.  Tol.  L  p.  734,  lec  33.  p.  773.  aeo,  3,  have  declared,  that  tlw 
worda  dying  uJltoid  time,  mean  imos  liringpat  the  death  of  the  flhrt  taker. 
Bee  infra,  vol.  It.  p.  383.  In  the  Engiiah  chaaeery,  in  bequeita  of  chattel 
intereata,  the  wonb  living  at  tkt  limtof  the  teitatar'a  deatk,  areollen  anp- 
plied  by  intendment  to  arold  tmceitainty.  Thna  a  baqoeat  to  the  ehiUrtn 
«fA.,mn  legacy  to  A.  for  lifb,  and  then  to  tht  cktldrtn  o/B.,  the  lew,  hi 
the  case  of  real  estataa,  reatricta  the  bounty  to  the  children  tiring  at  tt( 
death  of  A.  or  B.,  aa  the  ease  may  be.  Eqnity  will  not  prenme  that  a 
party  who  ia  not  in  mm  ia  intended,  unleaa  aoeh  intention  be  manifest. 
BarHeman  t.  MnrchansBn,  3  Ruu.  ^  Mylne.  136. 
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chattel  itself  would  be  void.*  It  was  finally  settled,  that 
there  was  nothing  in  that  distinction,  and  that  a  gift  for 
life  of  a  chattel,  was  a  gift  of  the  use  only,  and  the  r&- 
mainder  over  was  good  as  an  executory  devise.''  This 
limitation  over  in  remainder  is  good  as  to  every  specieB 
of  chattels  of  a  durable  nature ;  and  there  is  no  difference 
in  that  respect  between  money  and  any  other  chattel  in- 
terest. The  general  doctrine  is  established  by  numerous 
English  equity  decisions, ■=  and  it  has  been  very  exten- 
sively recognized  and  adopted  as  the  existing  rule  of  law 
in  this  coimtry ;  but  not  until  the  question  had 
•353  been  very  ably  "and  thoroughly  discussed,  partic- 
ularly in  the  supreme  court  of  errors  of  the  state 
of  Connecticut.^ 


*  37  Hen.  VI.  abridge  in  Bn.  tit.  DtvUe,  jA.  13.  Hutingi  v.  Dong- 
Ian,  Cto.  a  343. 

b  Hyds  T.  Parnll,  1  P.  Wau.  1.  It  hu  been  rraqaantly  held,  Mr.  J. 
Bailer  obnrvAd,  in  Doa  v.  Fsnyn,  3  Term,  4S4,  thai  iba  woida  dyiag 
wifAout  iMuB,  mean  withoat  iasue  at  the  lime  of  the  death  of  tk*  porljr 
in  caaei  of  penonat  property,  Ihon^  it  be  not  10  in  the  limilatioQ  of  free- 
hold eatateo. 

*  Smith  T.  Clever,  3  Tmi,  Rep.  S9.  Hyde  y.  Fanalt,  1  J*.  Wm.  1. 
T\meu  T.  Tinen,  Ibid.  500.  Pleydell  t.  Pteydell,  Ibid.  74S.  Porter  t. 
Tostney,  3  Vei.  311.    Randall  v.  Rovetl,  3  MtrieaU'i  Rep.  190. 

*  Hoffht  r.  Strong,  10  Jehni.  Rep.  13.  Weatcott  v.  Cady,  5  Johns.  Ck 
Sep.  334.  Griggi  t.  Dodge,  3  Day"*  Rep.  OS.  Taber  t.  Packwood,  Ibid. 
S3.  Scott  V.  Price,  3  Serg.  f  Ramie,  59.  Daibl  1.  King,  5  Ibid.  29. 
ReyaU  v.  E^^,  3  Munf.  Rep-  479.  Mortimer  1.  Moffat,  4  Hen.  ^  Mu^f. 
503.  Logan  v.  Ladson,  1  S.  C.  Eq.  Rep.  271.  Geiger  v.  Brown,  4 
IfCord't  Rtp.  437.  Brummet  t.  Barber,  9  HilT*  S.  C.  Rep.  443.  By 
ths  N.  Y.  Revited  SUtatee,  vol.  i.  ti.  773.  sec.  1—5,  the  abeolule  omiar- 
Mp  at  penonol  property  cannot  be  auapended  by  any  limitalion  or  condi- 
tion for  a  loDger  period  tban  two  Uvea  ia  being  at  tba  data  of  the  ioitra- 
ment  creating  it,  or  if  by  will,  in  being  at  the  death  of  the  leatalor.  Tba 
acoainulation  of  the  intetast  or  profits  of  peiaonal  property  may  be  made 
aa  aforeaaid,  to  commence  from  the  date  of  the  initnimenl,  or  &om  the 
death  of  the  pervon  executing  the  ume,  for  the  benefit  of  one  or  maw 
minors  then  in  being,  and  to  terminala  at  the  expiration  of  their  minority  ; 
and  if  directed  to  commaoee  at  a  period  inbeeqnent  to  the  dale  of  the  in- 
■tniment,  or  death  of  the  parson  executing  it,  the  period  muat  be  during 
the  minority  ot  the  panoni  to  ba  benefitted,  and  terminate  at  (be  ex;rin- 
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There  is  an  exception  to  the  rule  in  the  case  of  a  be- 
quest of  specific  thii^s^  as,  for  instance,  com,  hay,  and 


tioa  of  thsir  minDiil;.  All  directiaa  (br  seeamnlaJJon  contrary  hereto,  are 
Tffld,  and  for  a  longer  term  then  luch  minority,  are  vtnd  aa  to  the  exces*  of 
tima  Bnt  if  a  minor  for  wboae  benefit  a  valid  accnmnlation  of  interest! 
or  profita  ii  directed,  be  dealitate,  the  chanceltor  may  apply  a  loltabla  ram 
ftoin  the  MHSumnlatod  moasfi  for  hia  relief,  u  to  gapport  or  edncatioB. 
See  infra,  vol.  it.  p.  986,  the  r^olation  of  the  aocnmulation  of  the  in- 
come ofreal  eatates;  andweVulv.  VaiJ,  4i>aj^e'i  Sep.  317,  wbsroit 
waa  held,  tlut  if  the  trmt  uf  accnmnlation  of  income  of  panonal  estate  be 
loid  noder  the  atatnte,  inch  inooma  goeM  aa  nnbaqnaathed  [miperly. 
Whenever  the  proceeds  of  personal  property  an  not  validly  diapoaed  of, 
by  the  leatator,  they  are  to  be  distiibnled,  oi  of  conne,  to  the  vidow  and 
next  of  kin.  The  N.  Y.  Revised  Slatntea  have  not  defined  the  objects  for 
which  eipresa  trusta  et  pertatial  eatate  may  be  created,  as  has  been  the 
ease  b  relation  to  tnista  of  real  estate.  (Infra,  vol.  4.  310.}  They  may 
therefore  be  created  fin  any  pacposes  nbioh  are  not  illegal,  and  except  as 
to  the  men  veitlnf  of  the  li^al  title  to  the  property  in  the  tiuetee,  inatead 
of  the  cittui  que  IrusI,  the  coDTeyancg  or  beqoeat  of  pcraonal  property  la 
governed  by  the  same  lulea  applicable  to  a  grant  or  devise  of  a  eimilar 
Interest  in  real  propetty.  The  Revised  Ststntaa,  vol.  i.  773.  tit.  4,  reatriet, 
aa  above  alated,  the  power  of  anspending  tha  right  of  alienation  of  peiaenal 
property  and  the  right  or  accumolation  within  BimilarliiaiiB.  Gott  v.  Cook, 
7  Paigt,  534-5.  In  all  other  reapects  limilationl  of  fulnra  or  contingent 
persona]  estalea  are  the  same  u  if  the  aobjact  was  real  eatate.  Hone  v. 
Van  Sohaick,  7  Paigt,  333.  Kane  v.  Uott,  34  Wtndell,  641 .  The  N. 
Y.  R.  Statotes,  conoeming  oaea  and  tmits,  are  confined  to  real  property. 
They  do  not  interfere  with  the  mere  appropriation  of  the  fnnd  aa  to  per- 
sonal properly,  and  only  aa  to  linutatiaaa  of  fulnce  or  coatingaat  inlereat 
therein,  for  if  (he  limilation  be  on  a  conlingencj,  it  mast  ha  confined  with- 
in  certain  boundaries  of  time,  otherwise  you  run  into  an  ohjectional  perpe- 
tuity. The  rales  of  real  property  are  not  impreaaed  upon  personal  proper- 
ty, except  as  to  future  contingent  limitations.  See  the  remarks  of  Mr. 
Jnitice  Cowen  on  this  sahjeet  In  Kane  T.  Gott,  ut.  tup.  p.  fi6S,  663.  666. 
If  perwaal  eatate  be  vested  in  trustees  upon  various  trosta,  some  being  va- 
lid and  others  void,  the  oonrt  will  sustain  the  valid  oseaif  they  can  beaepa- 
raled  Avm  those  which  are  illegal.  Van  Vechten  v.  Van  Veg^iten,  U 
Paigt't  iiep.  IDS. 

The  teetator  may  direct  the  payment  of  legaoiea  cat  of  the  income  of 
the  eatate  by  anticipatian.  He  may  bequeath  the  aama  as  a  (tatore  estate 
nndiminiahed  in  amoant,  aabjeot  to  the  mles  against  perpetnitiee.  He 
may  carve  such  intermediate  intemata,  estates,  and  portiona  out  of  the  in- 
come, in  the  meaa  lime,  as  he  pleasaa,  if  it  can  be  done  without  an  actual 
accnmnlation  of  the  rents  and  profits  lor  that  purpose.    Bnt  an  aecuniila- 
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fruits,  of  which  the  use  consists  in  the  consumption. 
The  g;ift  of  such  articles  for  life  is,  in  most  cases,  of  ne- 
cessity, a  gift  of  the  absolute  property ;  for  the  use  and 
the  property  cannot  exist  separately.'  If  not  specifically 
given,  but  generally  as  goods  and  chattels  with  remain- 
der over,  the  tenant  for  life  is  bound  to  convert  them  into 
money  and  save  the  principal  for  the  remainder-man> 
It  is  a  general  principle  that  where  any  interest  short  of 
absolute  ownership  is  given  in  the  general  residue 
of  personal  estate,  terms  for  years  and  other  perishable 
funds  or  property  which  may  be  consumed  in  the  use, 
are  to  be  converted  or  invested,  so  as  to  produce  a  per- 
manent capital,  and  the  income  thereof  only  is  to  go  to 
the  residuary  legatee. ■=  There  cannot  be  any  estate  tail 
in  a  chattel  interest,  unless  in  very  special  cases  for  that 
would  lead  to  a  perpetuity,  and  no  remainder  over  can 


tianof  rmUandfr^Uftr  thtpurpMeafroMi^  tiltgaey«rpertiimatM 
future  day,  b  not  p«niiUled  in  New>Totk,  eic«pt  inch  Xtgtej  or  portion  be 
fof  tbe  aole  beluiEt  of  a  minor  in  sxiatence  when  the  BccnmtJatian  com- 
mences.    N.  Y.  R.  ,3.  vol  L  p.  T9G.  Mc.  37.  36.    Ibid.  773.  nc  3.  4. 

•  Randall  t.  Rnaetl,  3  MerivaU'i  Rtp.  194.  Ersni  t.  Egtehart,  6  001 
^Johtu.  171.  Hendenon  t.  Vaolz,  10  ¥«■;«',  30.  If  the  ipecifle  pur- 
■onBl  property  l>equeatlied  for  life  with  remaindsi  orar,  ba  capabla  of  in- 
ereuG,  aa  cattle,  &C.,  the  tenant  Ibr  Uh  taking  ttia  inereaaa  to  bimaalf,  ii 
bound  to  keep  np  the  nnmberof  tlie  original  stock.  1  Donut,  b.  I.  tit.  Il- 
iac, 5.  Bnt  if  tlie  animak  do  not  prodace  jonng  inea,  ttie  tenant  Tot  life, 
ealled  the  nrnftnctnary  in  Ihe  drii  law,  ia  not  bonnd  to  lupfdy  the  place  of 
those  that  die  withont  his  fonit.  Ibid,  aac  G.  In  (he  sonthem  states, 
slaves  may  be  baqnealhed  Ibr  life  and  remainder  OTor,  and  the  tenant  Ibr 
life  ia  bound  in  eqaity  to  aceonnt  ibr  them.  Horry  *.  GloTer,  3  MSPt  8. 
C.  Ch.  Rtp.  590.  Tboi^  property  be  of  a  peridiabie  nature,  it  may, 
when  Ibe  ease  irill  admit  of  tt,  be  bequeathed  to  A.  for  life,  with  remainder 
over ;  bnt  M  ench  property  becomea  \em  valuable,  bom  year  to  year,  it 
may,  mider  the  direction  of  ehaacery,  b«  converted  into  iroremment 
Mock,  for  the  ptotection  of  the  remainder-man.    4  RmttlTi  Rtp.  900. 

I  Patterson  v.  Derlln,  1  IfMuOim,  S.  C.  R.  4S9.  The  rights  of  the 
tenant  tot  life  and  of  the  remainder-man,  in  peridiaUe  artielas,  and  In 
other  things  whlob  deteriorate  ot  wear  out  by  use  and  time,  am  disenmed 
at  large  in  that  case,  and  many  illnstratioas  given  and  distinctioni  stated. 

•  How  t.  Earl  of  Dartmontb,  7  Vawy,  137.  Feams  t.  Young,  9  Ibid. 
H9. 
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be  peniiitt«d  on  such  a  limitatioij.^    It  is  a  settled  rule, 
that  the  same  vords  which,  under  the  English  law 
would  create  *an  estate  tail  as  to  freeholds,  give    *354 
the  absolute  interest  as  to  chatte1s> 

The  interest  of  the  party  in  remainder  in  chattels,  is 
precarious,  because  another  has  an  interest  in  possession ; 
and  chattels,  by  their  very  nature,  are  exposed  lo  abuse, 
loss,  and  destruction.o  It  was  understood  to  be  the  old 
rule  in  chancery,^  that  the  person  entitled  in  remainder 
could  call  for  security  from  the  teuaut  for  life,  that  the 
property  should  be  forthcoming  at  his  decease,  for  equity 
regards  the  tenant  for  life  as  a  trustee  for  the  remainder- 
man ;  but  that  practice  has  been  overruled.*  Lord  Thur- 
low  said,  that  the  party  entitled  in  remainder  could  call 
for  the  exhibition  of  an  inventory  of  the  property,  and 
which  must  be  signed  by  the  legatee  for  life,  and  deposi- 
ted in  court,  and  that  is  all  he  is  ordinarily  entitled  to/ 
But  it  IS  admitted,  that  security  may  still  be  required, 
in  a  case  of  real  danger,  that  the  property  may  be  wasted, 
secieted  or  remoTed.1     And  where  there  is  a  general 


>Dyn'>lI(]i.T.  pL8.    3  Bimeki.  Ctm.  398. 

»  8Mle  V.  SMla,  1  F-  Wmt.  390.  ChuHUu  t.  Price,  3  V«wy,  ». 
BrMMoksr  *.  Bagot.  1  MtritaW*  Rtp.  STl.  ToUriU  t.  Filt,  I  MadiaeVt 
Ci.  Rtp.  48a  Garth  v.  Baldwin,  3  Vtty,  645.  Jacknn  <r.  Bdl,  10 
Join*.  RffN  19.  Fatemn  t,  Mi«,  II  Wtndtie*  Rtp.3Sa.  Mtody  r. 
Walkar,  3  ArkatuoM  Rep.  147. 

'  The  intetM  in  remainder  in  a  chattel  wu  held  in  Allen  t.  Bcnnj,  1 
Yergn't  Tern.  Rep.  36,  not  io  ha  the  aDtgactof  aale  on  jL  fn.,  for  no  de- 
liTery  ooold  be  made  by  the  aheriff.  The  remainder  of  a  term  in  a  tire 
chattel  traa  a  eontmgent  intereat. 
a  3  Fnmm'i  Rtp.  9M,  eaM  980.  Bracken  v.  Bentley,  1  Rtp.  in  CK  59! 
•  Foley  T.  Bti»eU,  1  Bra.  Rep.  379.  Sntton  t.  Craddock,  I  IredtW* 
S.  C.  £f.  Rep.  134 

[  The  mle  In  New-YoA,  m  declared  in  De  Feyater  t.  Clendining,  8 
Paige't  Rtp.  395,  ■  m  the  caa«  of  a  ipaeiSc  beqnart  for  the  legatee  lo 
give  to  the  peraonal  reprenntatiTe  of  the  t«etator  an  inTentory  of  the  arti- 
cles beqneathed,  itating  hie  piiMeaaion  of  them,  and  that  when  hia  intereat 
cs[Nrei,  they  an  to  be  delivered  np. 

■  Ftame  on  Extemton/  Deviatt,  toL  ii.  p.  35,  4th  ed,  by  Powell.  Mor- 
timsr  T.  Ho&t,  3  Hen.  #  Mnwf.  503.    Gardner  t.  Bardan,  3  ITCart* 
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bequest  of  a  residae  foi  life,  with  lemaiadei  over,  the 
practice  now  is,  to  have  the  property  sold  and  conrerted 
into  money  by  the  ezecator,  and  the  proceeds  safely  in- 
vested, and  the  interest  thereof  paid  to  the  legatee  for 
Ufe.> 


Ch.  Rtp.  33.  Smith  t.  Daniel,  Rid.  143.  Merrh  t.  JabMon,  I  Ytrgtt'i 
TtKa.Rip.l\.  I  Hae$  S.  C.  Ck.  Rep.  U.  14.  137.  151.  Handaraoa  *. 
Taulx,  ID  Verger,  30.  HdiImd  t.  WadaTorth,  8  Com.  Bep.  348.  Lang- 
worthy  V.  Cbsdwick,  13  Ibid.  43.  Homsr  t.  Shelton,  3  Metealfi  Rep. 
J94.  Id  Georgia,  the  penan  entitled  in  remaiader  at  mveniaa  or  penonal 
pn^rty  may  bars  ■  writ  el  lu  exeat  in  inch  aa*s(.  Prince'*  Dig.  183T, 
p.  469. 

>  Howe  V,  Eart  of  Dartmonth,  T  Vetey,  137.  But  in  the  caae  of  a  he- 
qaeat  of  tpecific  chatleli  u  A.  for  life,  with  remaindei  nrer,  the  iogatea 
fbr  life  H  entitled  to  the  powowiop  and  enjoymeat  of  the  chattel,  and  not 
to  have  it  mid  by  the  MecDtoia,  and  the  proceedji  hiveited  for  bia  use,  im- 
leaa  the  will  dtmott  it.  He  il  entitled  to  the  increase  and  iacome  of  it 
from  the  testator'!  death.  If,  however,  the  property  beqaeatbed  would  be 
of  no  DM  Qot«ai  converled  into  caab,  in  that  case  a  safe  investment  oaghl 
to  be  made  by  the  eieoulor  for  the  benefit  of  the  paitiea  iD  interest  ce^ec- 
tively.  Evans  v.  Eglehatt,  6  Oill  ^  Johnaen,  171.  De  Peyster  v.  Clen. 
dhiing,  8  Peige'i  Rep.  995.  Bnt  in  the  cass  of  a  female  alave  baqoeathed 
to  A.  for  life  and  then  to  B.,  her  iaane  bom  during  the  life  estate  foes  to 
the  ulUmate  legatee.  CoTington  v.  M'Entire,  3  Iredell,  316.  lu  Penn- 
rrlvania  by  act  of  S4th  Feb.,  1834,  sscnrity  is  to  be  given  m  ail  cases, 
nnder  the  direotion  of  the  Mphan'e  conrt,  whare  penonal  property  is  bs- 
qneathad  for  life  mlf . 
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LECTURE   XXXVI. 


OF   TITLE    TO   PERSONAL    PBOPERTT,   BT   ORIGINAL 
ACQUISITION- 

Title  to  personal  piopertf  may  accrue  in  three  dif- 
ferent ways : 

1.  By  original  acqiiisilion. 
II.  By  transfer,  by  act  of  the  law. 
III.  By  transfer,  hy  act  of  the  parties. 

The  right  of  onginal  acquisition  may  be  comprehended 
under  the  heads  of  occupancy,  accession,  and  intellectual 
labor. 

1.  Of  oriffinal  acquisition  by  occupanetf. 

The  means  of  acquiring  personal  property,  by  occu- 
pancy, are  very  limited.  Though  priority  of  occcupancy 
was  the  foundation  of  the  right  of  property,  in  the  primi- 
tive  ages,  and  though  some  of  the  ancient  institutions 
contemplated  the  right  of  oocupancy  as  standing 
va  broad  gronnd,"  *yet  in  the  progress  of  society,  *366 
this  original  right  was  made  to  yield  to  the  stronger 


*  Qii»d  mute  miUivt  tit  id  naturali  ratine  aeaifmti  cmctHUr.  huL 
I.  1. 13.  Mr.  Bbstdon  has  ihawD,  tbal  unoDf  the  ancient  HabremftoiU, 
Ui,  onimak,  and  avery  thbg  fmuid  in  daaert  or  vacant  plaoaa,  baloafad  to 
Um  SM  oeonpaat.  Dt  Jur.  Nat.  rt  Gcat.  juiU  Htc^Umn  t' 
rftod  I7  JP^f.  b.  4.  A.  fl.  Ma.  S. 
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claims  of  order  and  tranquillity.  Title  by  occupancy 
VB  become  almost  extinct,  under  civilized  goTemments, 
and  it  is  peimitted  to  exist  only  in  those  few  special 
cases,  in  which  it  may  be  consistent  with  the  public 
welfare. 

(1.)  Goods  taken  by  capture  in  war,  were,  by  the  com- 
mon law,  adjudged  to  belong  to  the  captor.>  But  now, 
by  the  acknowledged  law  of  nations,  and  the  admiralty 
juriaprudence  of  the  United  States,  as  has  been  already 
Bhown,>>  goods  taken  from  enemies,  in  time  of  war,  vest 
inimanly  in  the  sovereign ;  and  they  belong  to  the  indi- 
Tidual  captors  only  to  the  extent,  and  under  such  regula- 
tions, as  positive  laws  may  prescribe. 

(2.)  Another  instance  of  acquisition  by  occupancy, 
which  still  exists  under  certain  limitations,  is  that  of  goods 
casually  lost  by  the  owner,  and  unreclaimed,  or  design- 
edly abandoned  by  him ;  and  in  both  these  cases  they 
belong  to  the  fortunate  finder.'  But  it  is  requisite  that 
the  former  owner  should  have  completely  relinqui^ied 
the  chattel,  before  a  perfect  title  will  accrue  to  the  finder ; 
though  he  has,  in  the  mean  time,  a  special  property  suf- 
ficient to  maintain  trover  against  every  person  but  the 
true  owner.d  He  is  not  even  entitled  to  a  reward  from 
the  owner  for  finding  a  lost  article,  if  none  had  been  pro- 
mised. He  has  no  Ijen  on  the  article  foimd  6a  his  trou- 
ble and  expense,  and  he  ia  otily  entitled  to  ipdemuity 


•  Fineh't  Law,  38.  ITS.  Bn.  tit  Properly,  pi.  18. 38.  WriEht,  J.,  in 
ItonoKh  V.  CcnoyiB,  1  WiU.  Rey.  311. 

k  B«e  f«L  i.  p.  lOa 

•  1  BUcU-Cma.  SSG.  9  Ibid.  402.  In  MautduMUi,  the  fiAdai  af 
iMt  mousy  or  foodi,  mnat  givB  notice  u  preacribed,  uid  it  no  otmsr  If- 
pMH  wiUiin  one  yMr,  one  half  goes  Id  Ibe  finder,  and  the  other  half  to  (be 
town.  Jcl,  1788,  oh.  55.  Rtvitd  Slatult*.  1S35.  In  lUinni,  (JZniwrf 
Lttat  of  IlUnoit,  1833,)  the  finder  of  loat  good*,  Dmner  or  ehiMea  inaotioii, 
tnkw  them  If  not  aboTe  (IS  in  Talne,  and  no  olaimMit  within  one  jm 
altar  dm  public  netie*.  It  aboTS  that  *alne,  the;  are  to  be  aold  in  kx 
moBtba  tot  poblie  Me. 

•  Aimoiy  f.  Dalamiria,  Str-  Mwf.  505.  Branden  t.  HnatofJUa  Bask,  1 
Slncorl't  Ala.  JI«p.  330. 
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against  his  necessary  and  reasonable  expenses  incurred 
on  account  of  the  chattel'  The  Roman  law  equally  de- 
nied to  the  finder  of  lost  property  a  reward  for  finding 
it ;  and  according  to  the  stem  doctrine  of  Ulpian,'> 
It  was  even  considered  'to  be  theft,  to  convert  *357 
to  one's  own  use,  animo  lucraitdi,  property  found, 
when  the  finder  had  no  reason  to  believe  it  had  been 
abandoned." 


'  AimaTjT.Wyjaa.HIJohru.  RtpAOS.  Bintsad  t.  Bnck,  S  IVm.  Block- 
(Kmr.lUT.  NichabouT.  Chapmui.S  H.£laejti.  354.  Gtter  t.  Edwardi, 
4  Watuf  Ptna.  Rtp.  63.  U  »  conndered  in  th«  Iwo  lat  CUM  to  b«  (till 
Ml  naHUl*d  piriat,  whither  the  flnder  of  loet  pnpgrty  can  recovar  a  com' 
ponsation  for  Ihe  laboot  and  eipoiw  TolantaTily  botowed  upon  loBt  pnipettT 
found.  In  ReadsT  t.  Andaraon,  4  Datia'i  Ktn.  Rep.  193,  it  wai  held,  that 
the  GndcT  wai  antttled,  nnder  an  implied  BBnuipsit,  for  hia  indeiimitjF  at 
IsaM,  apunat  hii  aipenditnni  of  tinn  or  money  in  the  soccaaafti)  i«- 
corary  of  loat  propeny.  Mr.  Jnatice  Story,  {Bailment,  p.  391,  3d  ediLJ 
gtvea  a  atronf  ofnnion  in  faTOUT  of  ootnpoiuHtLon  (or  what  be  in  admiralty 
law  laofaage  terroa  talvggt)  to  (he  ■•  mere  Enders  of  loat  ptoperly  on  land," 
beyond  a  (bll  idemnity  for  their  reaaanable  and  naceaaary  eipenHH,  I  beg 
laave  to  aay,  that  it  appeara  to  ma  Ibat  auch  finding*  hare  no  analogy  in 
principle  to  the  rnana  of  haiardoua  and  meritorionB  aaa  or  ooaat  aalTage 
onder  the  admiialty  law,  and  thai  Ihe  rule  of  tlie  common  law,  aa  illna- 
tialad  byCh.  Jnalioe  Eyre,  in  TlickaUon  t.  Ctapmaa,  ta  to  these  mere 
land  finding!,  ia  ihe  better  policy. 

i>  Dig.  47.  9.  44.  Me.  4 — 10.  The  Bn|^i>h  law  reqnirea,  that  the  anintn* 
fiiranA*  mnat  hare  exiitad,  when  the  property  «aH  fiiM  received  or  tak«n, 
to  conititDte  larcen;.  Rei  t,  Mueklow,  1  Ryan  ^  Moody,  160.  Botler'a 
caae,  3  Iiut.  107.  Lord  Coke,  ibid.  2  EaU't  P.  C.  663.  The  People  t| 
Andenon,  14  Johiu.  Rrp,  994.  It  ia  not  laroeDy,  if  ihet*  be  no  evidence 
to  ibow  that  the  finder  at  tie  tmu  knew  who  the  owner  was,  though  be 
afterwMda  Ihiodnlently  concealed  the  fact  of  finding  the  property.  The 
People  V.  Cogdell,  1  HOTi  N.  Y.  Rep.  94.  But,  on  the  other  hand,  the 
doctrine  of  Ulpian  ia  not  withont  approbation  in  aome  of  the  modem  deci- 
Hona,  and  it  has  been  held,  that  if  the  penon,  who  finds  property  loat, 
knowi  the  owner,  and  notwithstanding  conoeala  and  conTcrts  the  piopeity 
to  his  own  uae,  it  ia  lateeny.  The  Stale  t.  Weston,  9  Conn.  Rtp.  S2T. 
Lawrence,  J.,  and  Qibba,  J.,  cited  in  3  RtuieU  on  Crimei,  100.  103,  and 
tfasae  caaea  are  direct);  sanctioned  in  the  case  of  People  t.  McGarrea,  IT 
■WtndtlTt  Rep.  4Ca. 

•  But  the  finder  rif  a  choae  m  action,  as  a  check  or  loltery  ticket,  is  not 
antitled  to  payment  "f  the  moaey  due  npoa  it,  it  the  party  paying  has  do- 
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This  right  of  acquisition,  hy  finding,  is  confined  to 
goods  found  upon  the  surface  of  the  earth ;  and  it  does 
not  now  extend  to  goods  found  derelict  at  sea,  though 
abandoned  without  hope  of  recovery.*  Nor  does  this 
right  of  acquisition  extend  to  goods  found  hidden  in  the 
earth,  and  which  go  under  the  denomination  of  treaauTB- 
trove.  Such  goods,  in  Bngland,  belong  to  the  king ;  and, 
in  New- York,  they  formerly  belonged  to  the  public  trea- 


tira  that  the  holder  eune  to  the  poaiewton  of  it  by  findiBg.  Payinsnt  ondci 
Mioh  <MiciuiiitmDce«.  to  the  balder,  would  be  no  bu  to  ui  action  by  tha 
•wner.  H'LaaEUin  v.  Waits,  5  Wtndefft  R^.  404.  PickiaEop  ■  pni** 
«f  money  in  the  kighway  and  appnipriatiDE  it  ia  not  l&rceoy,  if  it  hid  not 
any  mirk  by  which  llie  ovner  migtit  be  known.  Regina  t.  Mole,  1  Carr. 
^  Kine.  417.  But  it  ■eama  titra  the  modern  cuea  that  if  a  penoii  findi 
lost  property,  knowi  the  owner,  or  there  are  drcnniituioea  to  saeartain 
die  owner  a  conTeitioa  of  it  antaw  fvranii  ii  iaroeny,  Meny  t.  Gr«en, 
7  Meismit  ^  W.  633.  Repna  t.  Paten,  1  Carr.  ^  JEtrvsn,  345.  IT  • 
eluttel  tie  dropped  in  a  field  or  bigfawiy,  or  left  in  a  itige  coach,  the 
owner  doe*  not  loae  the  property,  and  if  inolbtr  Gnda  it  be  is  only  jnilifiad 
ia  qipropriating  it  to  hia  oirn  nee,  where  the  owner  cannot  be  foond,  or 
when  it  may  be  fairiy  and  he  had  abandoned  it 

■  The  andent  rule,  giving  to  the  finder  a  mmety  of  Uie  prooeedi  of  geodl 
fiKind  derelict  at  aea,  (if  any  inch  rule  erer  eiiated,)  haa  become  obaolete ; 
and  dereliela  are  held  to  be  perquiiilei,  or  droitt  of  the  admiralty,  tubject 
to  be  reclaimed  by  the  owner,  bat  without  any  other  claim  on  the  part  of 
the  finder,  than  to  hii  reasonable  aalTaee  remmiBTalion.  lliii  ii  now  tlie 
general  rale  of  oiriliiad  oomitiiea.  The  Aqnilla,  1  Roi.  Aim-  Aep.  33. 
Tba  King  t.  Pnipeily  dorelict,  1  Hagg.  Adm.  Rrp.  383.  Peabody  t.  Fi«- 
eeedi  of  twenty-Nght  baga  of  Cotton,  Anwr.  Juritt,  No.  3. 119,  decided  bi 
tlie  diatrict  court  of  ManachuiMtlB,  1839.  A  Tcatel  at  am  ia  not  deemed 
derelict,  nnleaa  ihe  waa  ibMlolsly  abandoned  oa  ht^lesa,  and  the  anjana 
rtverttnii  did  not  exiat  Tlie  Bmaloiu,  1  Samiur,  307.  Heanet  and 
atben  t.  Snfiblk  Bank,  district  court  of  V.  B.  Man.  NoTembor,  1838.  In 
Wyman  v.  Hnrlbnrt,  13  Ohio  Jt  81,  a  reaeel  waa  found  by  apecial  verdict 
to  have  been  abcndontd  by  Ihe  ownan  and  dtreUet  at  the  bottom  of  the 
lake  in  Lake  Erie,  after  being  fbr  ten  monlbi  anok  in  sixty  feet  water ;  and 
it  waa  held  on  those  facta  that  the  original  owner  waa  not  entitled  to  hit 
action  of  trover  agiinit  the  finder  wbo  recovered  the  veaael.  The  right  of 
property  in  gooda  abandoned  l>oio  neceawty  at  sea  ai  dereUct  ia  not  loit  to 
Ihe  owners,  and  the  finder  ia  bound  to  cunault  Ihe  intereat  of  the  ownera  as 
well  aahiaownaa  a  aalver.  Caae  of  Ihe  Amelbyat,  diatiialvourt  of  Maine. 
3  S.  V-  Ltgol  Obnrttr,  319. 
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8U17 ;  for  the  statute  of  4.  Edw.  I.  was  re-enacted  by  the 
act  concemittff  coroners,'-  which  directed  the  coroner  to 
inquire,  by  jury,  of  treasure,  said  to  be  found,  and  who 
were  the  finders,  and  to  bind  the  finders  in  recognizance 
to  appear  in  court.  I  presume  that  this  direction  had 
never  been  put  in  practice,  and  that  the  finder  of  property 
has  never  been  legally  questioned  as  to  his  right,  except 
on  behalf  of  the  real  owner ;  and  the  whole  provision 
has  been  omitted  in  the  New-  York  Revised  Statutes,  of 
1829.  The  common  law  origiaally,  according  to 
•Lord  Coke,i>  left  treasure-trove  to  the  person  who  "35S 
deposited  it ;  or,  upon  his  omission  to  claim  it,  to 
the  finder.  The  idea  of  deriving  any  revenue  from  such 
a  source,  has  become  wholly  delusive  and  idle.  Such 
treasures  according  to  Grotius,'  naturally  belong  to  the 
finder ;  but  the  laws  and  jurisprudence  of  the  middle 
ages  ordained  otherwise.  The  Hebrews  gave  it  to  the 
owner  of  the  ground  wherein  it  was  found  ;  and  it  19 
now  the  custom  in  Germany,  France,  Spain,  Denmark 
and  England,  to  give  lost  treasure  to  the  prince,  or  his 
grantee ;  and  such  a  rule,  says  Grotius,  may  now  pass 
for  the  law  of  nations.^  The  rule  of  the  Emperor  Ha- 
drian, as  adopted  by  Justinian,'  was  mote  equitable,  for 
it  gave  the  property  of  treasure-trove  to  the  finder,  if  it 
was  found  in  his  own  lands ;  but  if  it  was  fortuitously 
found  in  the  ground  of  another,  the  half  of  the  treasure 
went  to  the  proprietor  of  the  soil,  and  the  other  half  to 
the  finder ;  and  the  French  and  liouisianian  codes  have 
adopted  the  same  rule.^ 


>  £.  J«r.  y.  «Hi.  34.  oh.  43. 

>  3  /tut.  139. 

•  Ds  Jure  B.  j' p.  b.  9.  cb.  8.  ■««.  T. 

<  Aecording  to  the  Orand  Cnirtitnucr  of  the  dnchy  of  VonaKoij,  di. 
18.  Iriamrt-lnme  belongsd  to  Iha  iaka.  Il  belmigad  nyi  Ihe  text,  a  la 
Digaiti  on  Due. 

•  Intt.  3.  1. 39. 

f  Code  Cinil,  No.  71G.  Cnil  Code  «/  Leuisuma,  art  3386.  Bnt  tha 
Fmneh  oodo  limili  this  right  of  the  £n<iet  to  that  paitioolar  caM.     Tba 
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Goods  waived  or  scattered  by  a  thief  in  bis  Sight,  be- 
long likewise,  at  common  law,  to  the  king ;  for  there  was 
supposed  to  be  a  default  in  the  party  robbed,  in  not  mak- 
ing fresh  pursuit  of  the  thief,  and  reclaiming  the  stolen 
goods  before  the  public  officer  seized  them."  But  this 
prern^ative  of  the  crown  was  placed  at  the  commoa  law 
under  so  many  checks,'*  and  it  is  so  unjust  in  itself,  that 

it  may  perhaps  be  considered  as  never  adopted 
*359     here  as  against  the  'real  owner,  and  never  put  in 

practice  as  against  the  finder ;  though  as  against 
him,  I  apprehend  the  title  of  the  state  would  be  deemed 
paramount.  We  must,  also,  exclude  from  the  title  by 
occupancy  estrays,  being  cattle  whose  owner  is  im- 
known  ;  for  they  are  disposed  of,  in  New- York,"  and,  I 
presume,  generally  in  this  country,  when  unreclaimed, 
by  the  officers  of  the  town  where  the  estray  is  taken  up, 
for  the  use  of  the  poor,  or  other  public  purposes. iJ     All 


geoarol  rule  ii,  that  all  properly  Tscaat  and  without  a  maiter,  belunga  to 
theatate.  Cixfc,  No.  539.  713, 714.  717;  and  Toullier,  in  the  Droil  CiciJ 
FVoncaif,  torn.  ir.  37—49,  camplains  much  of  the  contradictian,  cDaftuicin 
and  UDEertointjof  Iha  FreDch  regnlatioD*,  on  thia  subjeot  otgfoodB  without 

■  Foiler'a  cue,  5  Co.  109.     Cra.  EUx.  694. 

»  Fiaeh't  Laa,  S13. 

•  JV.  Y.  Revited  Staluta,  vol.  i.  p.  351,  352. 

I  In  Indians,  by  itatnte  of  1830,  the  pereon  nho  findi  and  takea  prop- 
erty adrift,  or  BDimala  eelniyed,  ia  entitled  to  retain  the  property,  on  paying 
twenty  per  cent,  of  the  appraised  value,  for  the  aupport  of  seminariea.  Bat 
he  ia  aabject,  nsiartbelen,  to  have  [he  pruperty,  or  its  value,  leclaimed  at 
any  time  by  the  owner,  on  payment  of  reaaouahle  coata  and  chargM.  Bat 
by  atatuto  of  1838,  eatray  Bnimala,  not  exceeding  $10  io  value,  after  a 
year's  notice  and  unreclaimed,  veat  m  the  taker.  The  ume  as  to  natar- 
craft  after  60  day'a  notice,  and  nose  bat  freebolden  and  bonsehuldera  are 
allowed  to  take  up.  RetiUed  Slaluimof  Indiana,\S39,^U6%.  In  Ohio, 
the  eutray  goee  to  the  finder,  if  no  owner  appears,  and  the  eatmy  be  np- 
praiaed  at  fivedollaraar  nader;bat  if  it  eiceeda  Ihataum,  the  net  pioceede 
go  to  the  Iteamrer  of  the  town.  Slattite  of  Ohio,  1831.  The  atatute  ap- 
pliea  equally  to  boata,  rafta,  water-craft,  die.,  fbund  adrifL  In  Michigan, 
under  the  territorial  act  of  April  16(fa,  1833,  boata  found  adrift  were  to  be 
asid  nnleH  elainied  within  thrte  montht,  aod  tho  claimant,  on  praring 
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•wrecks  are  likewise  excluded  &oai  this  right  of  acquisi- 
tion by  occupancy ;  for  if  they  he  unreclaimed  for  a  year, 
they  are  liable  to  he  sold,  and  the  net  proceeds  after  de- 
ductions for  salvage,  paid  into  the  public  treasury." 

By  the  colony  laws  of  Massachusetts  and  Connecticut, 
wrecks  Were  preserved  for  the  owner  ;  and  if  found  at 
sea,  they  are*supposed  to  belong  now  to  the  United  States, 
as  succeeding,  in  this  respect,  to  the  prerogative  of  the 
English  crown.''  But  if  discovered  on  the  coasts,  or  in 
the  waters  within  the  jurisdiction  of  a  state,  they  are  by 
statutes  in  the  several  states,  to  be  kept  for  the  owner,  if 
redeemed  within  a  year,  and  if  not,  they  are  to  be  sold, 
and  the  net  proceeds,  deducting  costs  and  salvage,  appro- 
priated to  public  uses.*:  The  statute  law  of  Massachu- 
setts, since  the  revolution,  pursued  the  policy  of  the 
colony  law,  and  disposed  of  estrays,  lost  money,  and 
goods,  if  unreclaimed  for  a  year,  by  giving  one  half  of  the 


property,  ii  to  pay  what  three  diiintemtod  freeboldH  iball  deem  reaaoDBble. 
Id  niiuoie  the  boat  or  Te»«l  gom  to  the  taker,  if  Dot  ulBimed  in  ui  moDthi, 
if  the  value  does  not  exceed  $30,  and  if  it  doea,  and  the  owner  doe*  not 
appear  in  90  daya  after  due  public  notice,  tba  boat  ia  Mid  at  aaction  and 
Ae  net  proeeodaiire  appropriated  to  public  use.  Retiatd  Lami  ef  Ulinoit, 
1833. 

•  N.  Y.  Riviitd  Stalatf$,  vol.  I.  p.  £90—694.  A  Knck  ia  undsntood 
to  be  gooda  cait  or  left  upon  land  hy  ib«  aea.  Coiulahli'i  eate,  i  Co. 
105.  In  England  wiecki  of  the  sea  are  general  manorial  rights  fouadad 
on  grant  or  preactiptiou,  while  fooda  found  afloat  od  lbs  high  eeas  belong 
to  the  crom  aa  "  droita  of  admiTvlt;." 

Qb  Daii^»Aln:  of  America  L<iu,ch.  16.  art,  7.Hc.lS.3I.S3.3e.  Camiet- 
ticut  Code,  «f  1709.  Colony  Lmet  ef  MiuiachnttU,  1641.  J  B4T,  paUiahed 
in  the  Code  of  1675.  It  ia  the  general  law  of  contuiental  Europe,  that 
wreoka  belODg  to  the  DatioD,  when  the  owner  doaa  not  appear.  Htinee, 
EUm.  Jar.  Ord.  hit.  see.  352.  353.  Toutlirr  Dnil  Civil  FrancaiM,  torn, 
iv.  No.  43—46.  In  England,  by  the  ancient  conmian  lav,  all  property 
■trended,  or  of  the  deecriptton  of  wreak,  belonged  to  the  king  absolntety 
alter  a  year  and  a  day  ;  and  dnring  that  time  it  waa  Teetad  in  bim  for  pro- 
teotiOD,  nntil  the  owner  ooold  be  fbnnd  and  it  waa  placed  in  Ibe  caatody  of 
the  admiralty.    Lord  Stowell,  1  Bagg.  Adm.  Rep.  1 8 .  30. 

«  If.  Y.  Retittd  Statitttt,  ml.  i.  p.  690.  Rnited  Statutn  af  Cannet- 
tiatt,  1S31,  p.  4B9.  JTaMacAuaell*  Statatt*,  1814,  eh.  170.  Rttiti 
BUiatt*  oJMm$.  leSS.    finer'*  N.  J.  Digttt,  615. 
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proceeds  to  the  finder,  and  the  other  half  to  the  poor  of 
the  town.t  Shipwrecked  goods,  if  unreclaimed  for  a  year, 
are  to  be  sold,  and  the  proceeds  paid  into  the  public 

treasury. i>  The  statutes  have  been  extended  in 
•360     practice  to  'all  goods  and  moneys  lost,  hidden, 

waived,  or  designedly  abandoned,  vhen  no  owner 
appears.<:  This  is,  upon  the  whole,  as  wise  and  equita- 
ble a  regulation  as  any  that  has  ever  been  made  upon 
the  subject  at  any  period  of  time.  By  an  act  in  New- 
Hampshire,  in  1791,  chattels  found,  waifs,  treasure-trove, 
and  estrays,  are  given  wholly  to  the  town,  after  deduct- 
ing the  expenses  of  the  finder  ;*  and  the  learned  and  la- 
borious author  of  the  General  Abridgment  of  the  Ameri- 
can Law,  not  unreasonably  concludes,'  that  in  those  states 
where  there  are  no  statute  regulations  on  the  subject, 
estrays,  treasure-trove  and  waifs  belong  to  the  finder,  in 
the  absence  of  the  owner,  f 


II.   0/  original  acquisititm  by  a 

Property  in  goods  and  chattels  may  be  acquired  by  ac- 
cession ;  and  under  that  head  is  also  included  the  acqui- 
sition of  property  proceeding  from  the  admixture  or  con- 
fusion of  goods. 

The  right  of  accession  is  defined  in  the  French  and 
Louisianian  codest  to  be  the  right  to  all  which  one's  own 
property  produces,  whether  that  property  be  moveable  or 
immoveable,  and  the  right  to  that  which  is  united  to  it 
by  accession,  either  naturally  or  artificially.  The  fruits 
of  the  earth,  produced  naturally,  or  by  human  industry. 


■  Aob  of  1788,  1837.    Retited  Statutr*  af  1835,  put  I,  Ut  14.  cfa.  56. 
k  Act  of  1714.    Rmiatd  Statutti  of  MottaekaarlU  of  1H3S. 

■  Dane't  Abr.  ubt  Mupra,  MO.  15,  16, 

*  Ibid.  lec.  S3. 

•  Ibid.  wc.  31. 

r  In  EbiI  New-Jenej,  in  the  infuicj  of  tbe  colony,  wmift,  Mtraj'i,  troa- 
le-trore,  and  wrecks,  vera  forfeilad  to  tbe  lordi  ptoprialon  of  Uw  pio- 
nco.  Laaming  ^  Spieer't  CoUwfiaM,  590. 
*C>d*CtnI,No.51£,fi4T.    Ciml  Cede  »fL 
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the  increase  of  animals,  and  the  new  species  of  tuticles 
made  by  one  person  out  of  the  materials  of  another,  are 
all  embraced  by  this  definition.'  I  purpose  only  to  al. 
lude  to  those  general  rules  which  were  fonned,  digested 
and  refined,  by  the  sagacity  and  discussions  of  the  Ro. 
man  lawyers,  and  transferred  from  the  civil  law 
into  the  municipal  institutions  of  the  principal  *na-  *36i 
tions  of  Europe.  By  means  of  Bracton^  they  were 
mtroduced  into  the  common  law  of  England,  and,  doubt- 
less, they  now  equally  pervade  the  jurisprudence  of  these 
United  States.  The  subject  has  received'  the  most  am- 
ple consideration  of  the  French  civilians ;  and  all  the 
distinctions  of  which  it  was  susceptible  are  easily  per- 
ceived, and  clearly  understood,  by  means  of  the  perti- 
nency and  fulness  of  their  ilUistrations.'' 

If  a  person  hiiea,  for  a  limited  period,  a  flock  of  sheep, 
or  cattle,  of  the  owner,  the  increase  of  the  flock,  during 
the  term,  belongs  to  the  usufructuary,  who  is  regarded 
as  the  temporary  proprietor.  This  general  principle  of 
law  was  admitted  in  Wood  v.  Ash,^  and  recognized  in 
Putnam  v.  Wyley."  The  Roman  law  made  a  distinc- 
tion in  respect  of  the  offspring  of  slaves, r  and  so  does 
the  civil  code  of  Louisiana. g  Though  the  children  were 
bom  during  the  temporary  use  or  hiring  of  the  female 
slave,  they  belonged  not  to  the  hirer,  but  to  the  perma- 
nent owner  of  the  slave.  Another  rule  is,  that  if  the 
materials  of  one  person  are  united  to  the  materials  be- 
longing to  another,  by  the  labour  of  the  latter,  who  fur- 
nishes the  principal  materials,  the  property  in  the  joint 
product  is  in  the  latter  by  right  of  accession.    This  rule 


■  CoJtt,  itid. 

k  De  aejvi,  rtrMia  Dam.  b.  3.  ch.  3.  3. 

'Potiier,  Traiti  da  Droit  auFropriili,Iia.i50     193.    TaKUUr.Dnit 
Citil  Franeait,  lorn,  ill  Ni>.  106—150. 

*  Oiecn'*  Rtf.  139. 

•  B  John.  Rtp.  433. 
I /ut.  3.  1.37. 

r  Art.  539. 
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of  the  Roman  and  English  law  was  acknowlet^d  in 
Merritt  t.  Johnson'^  and  it  has  been  applied  by  Molloy'* 
to  the  caae  of  building  a  vessel  According  to  the  doc- 
trine in  the  Pandects,o  if  one  repairs  his  vessel  with  an- 
other's materials,  the  property  of  the  vessel  remains  in 
him  ;  but  if  he  builds  the  vessel  from  the  very  keel 
*3e!  with  the  materials  of  'another,  the  vessel  belongs 
to  the  owner  of  the  materials.  The  property  is 
supposed  to  follow  the  keel,  proprietaa  totius  navia,  ca- 
rinm  causam  sequitur.  This  title  exereised  to  a  great 
degree  the  talents  and  criticism  of  the  civilians.  If  A. 
builds  a  house  with  bis  own  materials  upon  the  land  of 
B.,  the  land,  said  Pothiei,  is  the  principal  subject,  and 
the  other  is  but  accessary ;  for  the  land  can  subsist  with- 
out the  building,  but  the  building  caimot  subsist  without 
the  land  on  which  it  stands  ;  and,  therefore,  the  owner 
of  the  land  acquired,  by  right  of  accession,  the  property 
in  the  building.  It  is  the  same  thing  if  A.  builds  a  house 
on  his  own  land  with  the  materials  of  another  ;  for  the 
property  in  the  land  vests  the  property  in  the  building 
by  right  of  accession,  and  the  owner  of  the  land  would 
only  be  obliged  (if  bound  to  answer  at  all)  to  answer  to 
the  owner  of  the  materials  for  the  value  of  them.''  The 
same  distinctions  apply  to  trees  or  vines  planted,  or  seed 
sowed  by  A.  in  the  land  of  B.  When  they  take  root  and 
grow,  they  belong  to  the  owner  of  the  soil,  and  the  other 
can  only  claim,  upon  equitable  principles,  a  recompense 


<  7  Jelau.  Rep.  473. 

»  Dt  Jare  Marilinui,  b.  2.  ch.  1.  ■»«.  7. 

'  Dig.  G.  1.61. 

'  By  the  Fr«acli  civil  cods,  the  ganaral  principle  ii,  that  the  propoity  of 
Ihe  soil  cairisi  nith  it  the  [Htipert;  oF  lU  tlut  which  is  direclt]r  above  uid 
under  it  (art.  497.)  Tbil  coven  all  erections  and  worbi  made  on  or  within 
the  soil,  and  if  made  by  a  third  person  with  his  own  materials,  Ihe  owner 
iiai  a  right  to  keep  thsm  by  the  right  ofacceanoa  or  reimbureing  lo  the 
owner  the  valae  of  the  materiabi  and  price  of  woriEmanahip,  without  bd; 
r^iard  lo  the  value  which  the  soil  may  have  acquired  thereby.  Miller  t. 
Mwhoied,  U  Roi.  UaL  33S. 
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in  damages  for  the  loss  of  his  materials.  But  the  Roman 
law  held,  that  if  A.  painted  a  fine  picture  on  the  cloth  or 
canvass  of  B.,  in  that  case  the  rule  would  be  reversed  ; 
for  thoi^h  the  painting  could  not  subsist  without  the 
canvass,  and  the  canvass  could  subsist  without  the  paint- 
ing, yet,  propter  excellentiam  arlis,  thecanvass  was  deem- 
ed the  accessary,  and  went  as  the  property  of  the  painter 
by  right  of  accession  :  for  it  would  be  ridiculous,  say  the 
Institutes  of  Justinian,*  that  a  picture  of  Appelles,  or 
Parrhasius,  should  be  deemed  a  mere  accessary  to  a 
worthless  tablet.  The  Roman  law  was  quite  inconsis- 
tent on  this  subject ;  for  if  a  fine  poem  or  history  was 
written  by  A.  on  the  paper  or  parchment  of  B.,  the  paper 
or  parchment  was  deemed  the  principal,  and  drew  to  the 
owner  of  it,  by  right  of  accession,  the  ownership  of  the 
poem  or  history,  however  excellent  the  composi- 
tion, and  however  'splendid  the  embellishments  *363 
of  the  work.  The  French  law,  according  to 
Pothier  and  Toullier,  does  not  follow  this  absurd  decision 
of  the  Roman  law ;  for  it  holds,  that  the  paper  is  a  thing 
of  no  consideration  in  comparison  with  the  composition, 
and  that  the  author  has  a  higher,  and  consequently,  the 
principal  interest  in  the  written  manuscript,  and  the 
whole  shall  belong  to  him  on  paying  B.  for  the  value  of 
his  paper.)* 

The  English  law  will  not  allow  one  man  to  gain  a  title 
to  the  property  of  another  upon  the  principle  of  accession 
if  he  took  the  other's  property  wilfully  as  a  trespasser. 
It  was  a  principle  settled  as  early  as  the  time  of  the  Year 
Books,  that,  whatever  alteration  of  form  any  property  had 
undergone,  the  owner  might  seize  it  in  its  new  shape, 
and  be  entitled  to  the  ownership  of  it  in  its  state  of  im- 
provement, if  be  could  prove  the  identity  of  the  original 
materials :  as  if  leather  be  made  into  shoes,  or  cloth  into 


^DtTtrdie.Z.  1. 160.34. 

b  Vidt  PothitT,  Drml  it  Pnpriltty  d.  169—193,  ud  TtmUitr,  tom.  3,  p. 
73—79,  tat  lh«  diMinoUoiia  on  thii  nilqM-L 
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a  coat,  or  a  tree  be  squared  into  timber.'  So,  the  civil 
law,  in  order  to  avoid  giving  encouragement  to  trespas- 
sers, would  not  allow  a  party  to  acquire  a  title  by  acces- 
sion, founded  on  his  own  act,  unless  he  had  taken  the 
materials  in  ignorance  of  the  true  owner,  and  the  mate- 
rials were  incapable  of  being  restored  to  theii  original 
form.''  The  supreme  court  of  New  York,  in  Setts  if 
Church  V.  £.ee,c  admitted  these  principles,  and  held,  that 
where  A.  had  entered  upon  the  land  of  B.  and  cut  down 
trees,  and  sawed  and  split  them  into  shingles,  and  car- 
ried them  away,  the  conversion  of  the  timber  into  shin- 
gles did  not  change  the  right  of  property.  But  if  grain 
be  taken  and  made  into  malt,  or  money  taken  and  made 
into  a  cup,  or  timber  taken  and  made  into  a  bouse,  it  is 
held,  in  the  old  English  law,  that  the  property  is  so  al- 
tered, as  to  change  the  title.^  In  the  civil  law  there  was 
much  discussion  and  controversy  on  the  question, 
•364  how  fer  a  change  of  the  form  "and  character  of  ihe 
'  materials  would  change  the  title  to  the  property, 

and  transfer  it  from  the  original  owner  of  the  materials 
to  the  person  who  had  effected  the  change.  If  A.  should 
make  wine  out  of  the  grapes,  or  meal  out  of  the  com  of 
B.,  or  make  cloth  out  of  the  wool  of  B.,  or  a  bench,  or  a 
chest,  or  a  ship,  out  of  the  timber  of  B.,  the  most  satis- 
factory decision,  according  to  the  Institutes  of  Justinian, 
is,*  that  if  the  species  can  be  reduced  to  its  former  rude 
materials,  the  owner  of  the  materials  is  to  be  deemed  the 
owner  of  the  new  species ;  but  if  the  species  cannot  be  so 
reduced,  as  neither  wine  nor  flour  can  be  reduced  back 
to  grapes  or  com,  then  the  manufacturer  is  deemed  to  be 


^S  Hm.VII.\&.  13  Hm.  r///.  10.  Rtx.  Altr.  Bar.  \^.  firs,  tit 
Pnperly,  33. 

k  Tb«  CiBtl  Cadt  ej  Lauittana,  ut.  494,  495,  bu  axplioilly  recopiiutd 
tbo  rantB  priocipla. 

•  S  Jahiu.  Sep.  346.  8m  iIm  Woith  t.  Nurthsm,  4  InJell,  If.  C.  R. 
103. 
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the  owner,  and  he  is  only  to  make  satisfaction  to  the  for- 
mer proprietor  for  the  materials  vhich  he  had  so  con- 
verted.' 

With  respect  to  the  case  of  a  confusion  of  goods,  where 
those  of  two  persons  are  so  intermixed  that  they  can  no 
longer  be  distinguished,  each  of  them  has  an  equal  inte- 
rest in  the  suhject  as  tenants  in  common,  if  the  intermix- 
ture was  by  consent.  But  if  it  was  wilfully  made  with- 
out mutual  consent,  then  the  civil  law  gave  the  whole  to 
him  who  made  the  intermixttue,  and  compelled  him  to 
make  satis&ction  in  damages  to  the  other  party  for  what 
he  had  \osO>  The  common  law  gave  the  entire  pro- 
perty, without  any  account,  to  him  whose  property  was 
originally  invaded,  and  its  distinct  character  de- 
stroyed." If  A.  will  wilfully  intermix  his  com  "or  '365 
hay  with  that  of  B,,  or  casts  his  gold  into  another's 
crucible,  so  that  it  becomes  impossible  to  distinguish 
what  belonged  to  A.  irom  what  belonged  to  B.,  the  whole 
belongs  to  B.^  But  this  rule  is  carried  no  farther  than 
necessity  requires  ;  and  if  the  goods  can  be  easily  dis- 
tinguished and  separated,  as  articles  of  fumituie,  for  in- 
stance, then  no  change  of  property  takes  place.'    So,  if 


■  Tbe  cotnniantBtoii  have  been  mach  divided  in  opinioD  oouceniiiiK  the 
ndidity  ot  theae  disUnotiaiu  Ukeo  hj  JuiUniaii.  Vinniiii  and  Pothiar 
hiTS  ipprDTAd  orth«  rnla  eaUbliilMd  in  Ihe  InititiileB  ;  whils  Valin  and 
BuDtfe  ]xf  down  the  dooteine,  that  the  thing  mnat  ha  leatorad,  if  then 
be  clenr  CTidencc  of  \U  identity,  even  thonfh  Uie  form  be  changed,  B«  cmt 
into  floor,  or  ikini  into  leather.  Air.  Bell  haa  referred  to  the  eeretml 
writera  by  whom  thia  anbject  ia  iljn  iimi  iI,  and  tboti|^  he  conilemna  the 
rule  of  Jnatinian  ai  too  anbtle,  be  give*  Da  no  distinct  principle  as  ■  nib- 
■titnte.  1  B^t  Ctm.  376.  d.  See  the  Ctsil  Code  of  Lmiaiana,  ait.  SIS 
to  534,  wbioh  bai  ino«rporated  the  principal  or  moat  matarial  diatinolioM 
in  the  French  law. 

k/Ml.S.1.36.M. 

•  Pafkan!i  Rtp.  38.  pL  9. 

1  PapAom'*  Rtf.  tA.  tup.    Ward  t.  Eyre,  9  BuUL  333. 

•  ColwQl  T.  Reerea,  9  Caa^ITi  S.  P.  Rtf.  575  Holbrook  t.  Hyde, 
I  Vtmoat Itrp.3B6 
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the  com  or  flour  mixed  together  were  of  equal  value, 
then  the  injured  party  takes  his  given  quantity  and  not 
the  whole.  This  is  Lord  Bldon's  construction  of  the 
cases  in  the  old  law.*  But  if  the  articles  were  of  differ- 
ent value  or  quality,  and  the  original  value  not  to  be 
distinguished,  the  party  injured  takes  the  whole.  It  is 
foi  the  guilty  party  of  the  fraud  to  distinguish  his  own 
property  satisfactorily,  or  lose  it.  No  court  of  justice  is 
bound  to  make  the  discriminatiou  for  him.'' 

III.  Of  original  acquisition,  hy  intellectual  labour. 

Another  instance  of  property  acquired  by  one's  own 
act  and  power,  is  that  of  literary  property  consisting  of 
maps,  charts,  writings  and  books  ;  and  of  mechanical 
inventions,  consisting  of  useful  machines  or  discoveries, 
produced  by  the  joint  result  of  intellectual  and  manual 
labour.  As  long  as  these  are  kept  within  the  possession 
of  the  author,  he  has  the  same  right  to  the  exclusive  en- 
joyment of  them,  as  of  any  other  species  of  personal  pro- 
perty ;  for  they  have  proprietary  marks,  and  are  a  dis- 
tinguishable property.  But  when  they  are  circulated 
abroad,  and  published  with  the  author's  consent  they 
become  common  property,  and  subject  to  the  free  use 
of  the  community.  It  has  been  found  necessary,  how- 
ever, for  the  promotion  of  the  useful  arts,  and  the 
encouragement  of  learning,  that  mgenious  men, 
*366  should  *be  stimulated  to  the  most  active  exertion 
of  the  powers  of  genius,  in  the  production  of  works 
useful  to  the  country,  and  instructive  to  mankind,  by  the 
hope  of  profit,  as  well  as  by  the  love  of  fame,  or  a  sense 
of  duty.  It  is  just  that  they  should  enjoy  the  pecuniary 
profits  resulting  from  mental  as  well  as  bodily  labour. 


•  15  Vi:  443. 

1  Halt  T.  Ten  Eyck,  9  Johta.  Ch.  Rtp.  108.  Sir  WaiiuD  Scott,  in  th« 
CUB  of  the  Odin,  I  Rob.  Rep.  SOS.  Brackenbridge  t.  Holland,  3  Blaek- 
ftriTi  Ind.  Rip.  377. 
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We  have,  accordingly,  in  imitation  of  the  English  and 
foreign  jurisprudence,  secured  by  law  to  authors  and  in- 
ventors, for  a  limited  time,  the  right  to  the  exclusive  use 
and  profit  of  their  productions  and  discoveries.  The 
jurisdiction  of  this  subject  is  vested  in  the  government 
of  the  United  States,  by  that  part  of  the  constitution, 
which  declares,*  that  congress  shall  have  power  "  to  pro- 
mote the  progress  of  science  and  useful  arts,  by  securing, 
for  limited  times,  to  authors  and  inventors,  (he  exclusive 
right  to  their  respective  writings  and  discoveries."  This 
power  was  very  properly  confided  to  congress,  for  the 
states  could  not  separately  make  effectual  provision  for 
the  case. 

(1.)  As  to  patent  rights  for  inventions. 

A  patent,  according  to  the  definition  of  Mr.  Philip8,>> 
is  a  grant  by  the  state  of  the  exclusive  privilege  of  mak- 
ing, using,  and  vending,  and  authorizing  others  lo  make, 
use  and  vend,  an  invention. 

The  first  act  of  congress  on  this  subject  was  passed 
April  10th,  1790,  and  it  authorized  the  secretary  of  state, 
the  secretary  at  war,  and  the  attorney-general,  or  any 
two  of  them,  to  grant  patents  for  such  new  inventions  and 
discoveries  as  they  should  deem  sufficiently  useful  and 
imporiant.  That  act  extended  the  privilege  equally  to 
aliens,  and  the  board  exercised  the  power  of  refusing 
patents  for  want  of  novelty  or  utility.  This  act  was  re- 
pealed and  a  new  act  passed  on  the  21st  February,  1793. 
It  confined  patents  to  citizens  of  the  United  States,  and 
they  were  to  be  granted  by  the  secretary  of  state,  subject 
to  the  revision  of  the  attorney-general.  The  act  gave  no 
power  to  the  secretary  of  state   to  refuse   a  patent  for 


•  Alt.  1.  sec  8. 

k  The  Law  of  Patmtifor  Imtntiona,  p.  S — In  1B47  wu  pttUkhed  tt 
LondoD, /findinareA'f  "Trestite  on  ths  I^w  rtlatiuK  to  Fataat  Piifile- 
KM  far  the  wis  dm  of  Inventknw." 
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want  of  novelty  or  usefulness,  and  the  granting  of  the  pa- 
tent became  a  meie  mlDisterial  duty.  The  privilege  of  su- 
ing out  a  patent  was,  by  the  act  of  17th  April,  1600,  extend- 
ed to  aliens,  of  two  years  residence  in  the  United  States. 
The  act  of  July  13th,  1832,  only  required  the  alien  to 
he  a  resident  at  the  time  of  the  application,  and  to 
have  declared  his  intention,  according  to  law,  to  become 
a  citizen. 

But  as  every  person  was  entitled  to  take  out  a  patent, 
on  complying  with  the  prescribed  terms,  without  any 
material  inquiry,  at  least  at  the  patent  office,  respecting 
the  usefulness  and  importance  of  the  invention  or  im- 
provement, a  great  many  worthless  and  fraudulent  pa- 
tents were  issued,  and  the  value  of  the  privilege  was  de- 
graded and  in  a  great  degree  destroyed.'  It  became  ne- 
cessary to  give  a  new  or^nization  to  the  patent  office, 
and  to  elevate  its  character,  and  confer  upon  it  more  effi- 
cient power.  This  was  done  by  the  act  of  congress  of 
July  4th,  1836,  ch.  357,  which  repeated  all  former  laws 
on  the  subject,  and  re-enacted  the  patent  83r8tem  with  es- 
sential improvements. 

A  patent  office  is  now  attached  to  the  department  of 
state,  and  a  commissioDer  of  patents  appointed.  Appli> 
cations  for  patents  are  to  be  made  in  writing  to  the  com- 
missioner, by  any  person  having  discovered  or  invented 
any  new  and  useful  art,  machine,  manu&cture,'>  or 
composition  of  matter,  or  any  new  and  useful  improve- 
ment on  any  art,  machine,  manu&cture  or  composition 


•  It  wu  ataled,  in  in  abla  report  made  by  ■  commiltaB  ot  the  eenate  of 
the  U.  S.  on  the  SSth  April,  1836,  (uid  who  intradaced  a  dbw  bUl  on  th« 
■olqeet,)  that  the  whole  nnmbar  of  patent!  isKied  at  the  patent  office, 
Wld«r  the  lawi  of  the  United  Staica,  np  to  Haich  3Iit,  1836,  amonoted 
to  9731,  being  men  than  doable  the  nambei  JMoed  either  in  EngUnd  oi 
Fraaoe,  dDrin|[  that  period. 

b  The  Engliah  Katnto  of  JanuB  I.,  wai  confinad  to  the  word  ■wm/ot- 
twv,  and  that,  nid  Lord  Ch.  J.  Abbott,  in  the  caM  ot  the  King  r.  Whee- 
let,  (9  il.  ^  JUd.  349.)  haa  been  geaerally  nsdeialood  to  daoote,  either  a 
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of  matter,  not  known  or  used  by  others  before  his  discov- 
ery or  inveniioD  thereof,  and  not  at  the  time  of  his  appli- 
cation for  a  patent  in  public  use  or  on  sale,  with  his  con- 
sent or  allowance,  as  the  inventor  or  discoverer.*  The 
applicant  must  deliver  a  written  description  of  his  inven- 
tion or  discovery,  and  of  the  manner  and  process  of  ma- 
king, constructing,  using,  and  compoimding  the  same  in 
ftill,  clear,  and  exact  terms,  avoiding  unnecessary  prolix- 
ity, so  as  to  enable  any  person  skilled  in  the  art  or  sci- 
ence to  which  it  appertains,  or  is  most  nearly  connected, 
to  make,  construct,  compound,  and  use  the  same  ;  and 
he  must,  in  the  case  of  a  machine,  fully  explain  the  prin- 
ciple and  the  application  of  it,  by  which  it  may  be  dis- 
tinguished from  other  inventions ;  and  he  must  pattica- 
larly  specify  the    part,  improvement,  or  combination, 


thing  made  which  b  UMfol  fur  iU  own  uk«  uid  vendible  m  nicb,  ■■  a 
medicine,  >  Btore,  a  teleBeope  ;  or  to  mesn  an  engine  or  inilmmeDti  or 
■ome  put  thereof  to  he  employed  either  in  the  making  of  eome  preTionilj 
known  aitiole,  or  in  nne  other  naefnl  pnrpoM,  ai  a  itoeking  Iianie,  or  a 
■team  engine  fiir  ninng  water  from  minei.  The  Fiencb  law  eitenda  t* 
erery  inTontion  or  diacorery,  and  In  any  kind  of  indnstiy ;  and  yet  the 
practical  conatiuction  of  thn  Engliib,  Fiench,  and  Amsiican  law,  in 
regard  to  the  kindi  of  inventiani  that  an  patentable,  ia  mbatantially  Ute 


>  By  tbo  Engliih  law,  if  the  inTenlion  had  been  already  made  pnblic  is 
England  by  a  deecription  oontahied  in  a  work,  whether  written  or  printed, 
which  bad  been  pnbliciy  drcalated,  the  patentee  is  not  the  Brat  and  tme  in- 
ventor, whether  he  harrowed  hia  invention  from  ineh  publication  or  not 
The  qneetion  will  be,  whether  upon  the  whole  eiidenee,  there  ha>  been 
■neh  a  pnblication  aa  to  make  the  deecription  a  part  of  the  public  slock  of 
ioGtrmation.  If  a  (ingle  copy  of  a  work  had  been  kept  in  a  depoaitory  in 
netate  of  obecurity,  the  inforenoe  woald  be  difierent.  Stead  v.  Williame, 
7  Jfima.  ^  Grangrr,  81B.  8.  C,  8  Seelt  N.  C.  681.  HouMhUI  Co.  v.  NeilMoi, 
1  Wtlt.  718.  The  pnblic  nn  of  an  invention,  so  as  to  prevent  it  from  be- 
ing new,  meaui  a  nee  in  puilte,  eo  ai  to  oome  to  the  knowledge  of  olhen 
than  the  inventor.  CartMnler  v.  Smith,  9  Meeton  f  Wittby,  359,  and  in 
nuking  a  tnaehbie  for  a  patent,  if  a  workman  hinti  improvements  which 
an  adapted,  it  will  not  deatioy  the  patent  in  the  hnnd*  of  the  employer. 
AUen  V.  RawMD,  1  Cwwm.  Bnck  R.  551. 
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which  he  claims  as  his  own  invention  oi  discov- 
*367  ery.»  He  nrnst  accompany  "the  same  with  draw- 
ings and  written  references,  where  the  nature  of 
the  case  admits  of  drawings,  or  specimens  of  ingredients, 
and  of  the  composition  of  matter  sufficient  in  quantity 
for  the  purpose  of  experiment,  where  the  invention  or 
discovery  is  of  a  composition  of  matter.  He  must  like- 
wise furnish  a  model  of  his  invention  in  cases  which  ad- 
mit of  representation  by  model.  The  applicant  also  to  is 
make  oath,  or  affirmation,  that  he  believes  he  is  the  orig- 
inal and  first  inventor  or  discoverer  of  the  art,  machine, 
composition,  or  improvement  for  which  he  solicits  a  pa- 
tent, and  that  he  does  not  know  or  believe  that  the  same 
was  ever  before  known  or  used,  and  he  must  further 
state  of  what  country  he  is  a  citizen. 

On  filing  the  application,  description,  and  specification, 
the  commissioner  of  patents  is  to  examine  the  alleged 
new  invention  or  discovery,  and  if  it  appears  to  him  that 
the  applicant  was  not  the  original  and  first  inventor  or 
discoverer  thereof;  or  that  any  part  of  what  be  claims 
as  such,  had  before  been  invented,  or  discovered,  or  pa- 
tented, or  described  in  any  printed  publication  in  this  or 
any  foreign  country ;  or  that  the  description  is  defective 
and  insufficient,  he  is  to  notify  the  same  to  the  applicant, 


•  Th«  principle  of  B  machine,  in  refBrence  to  ths  patent  law,  iQMUia  Ihe 
modu*  optrandi,  or  that  which  applies,  inodifiea  or  combiuea  mechanical 
powen  la  produce  a  certain  result,  and  bo  fai  a  priuciple,  if  new  in  ila  ap- 
pliealioo  lo  a  naefol  parpoie,  mt,j  tie  patentable.  Story,  J.,  in  Barrett  v. 
Hall,  1  Maim,  470.  Woodcock  ».  Psrker,  1  GaUinn,  438.  Whittemoro 
T.  Cntter,  76.  47a  Earlv.  Sayer,  4  JMonm,  I.  Lowell  t.  Lewis,  1  MaaDN, 
187.  Bnlier,  J.,  in  Bonlton  t.  Ball,  3  H.  Blacki.  48G.  495.  SmitbT. 
Pearce,  3  MeLean'i  Sep.  176.  A  bew  eampotitiBn  of  known  matdiala, 
ot  a  new  combination  of  ezisling  machinery  producing;  a  new  and  ueofiil 
rMult,  may  be  palnntaUe.  Borille  v.  Moore,  Dav.  Pat.  Cam,  361. 
Story,  J.,  in  Moody  t.  Finke,  &  ATawn,  113.  Lord  Eldon,  in  HHl  t. 
Thompaoo,  3  ilfmtiale,  639.  630.  Thompeon,  J.,  in  Seynoldi  v.  Sbeldon, 
C.  C.  U.  S.  for  Coaaectiont,  September,  1838. 
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SO  as  to  enable  him  to  lemore  the  objections  if  he  be 
able.  But  if  the  same  does  not  so  appear  to  the  secretary, 
and  it  had  not  been  previously  in  public  use,  or  on 
sale  with  the  applicant's  consent,  and  he  shall  deem  the 
same  to  be  sufficiently  useful  and  important,  he  is  then  to 
issue  a  patent  in  the  name  of  the  United  States  to  the 
applicant,  his  heirs,  executors,  administrators,  or  assigns, 
for  the  exclusive  right  of  makii^,  using,  and  vending  the 
same  for  a  term  not  exceeding  fourteen  years.  I'he  pa- 
tent may,  in  special  cases,  and  in  the  discretion  of  the 
board  of  commissioners,  be  renewed  and  ezteoded  to  the 
further  term  of  seven  years.  If  the  application  be  re- 
jected, and  the  applicant  persists  in  his  claim,  he  is  to 
make  his  oath  of  affirmation  anew,  and  if  the  specifica- 
tion and  claim  be  not  so  modified  as  to  remove  the  ob- 
jection, the  applicant  may  appeal  to  a  board  of  three  ex- 
aminers to  be  appointed  by  the  secretary  of  state,  and 
the  commissioner  of  patents  is  to  be  governed  by  their 
decision. 

If  the  applicant  be  a  citizen,  or  an  alien  of  one  year's 
residence,  he  is  to  pay  to  the  treasury  of  the  United  States, 
$30 ;  and  if  a  British  subject,  $600 ;  and  all  other  ap- 
plicants, $300.  The  original  and  true  inventor  is  not  to 
be  deprived  of  the  right  to  a  patent  for  his  inventlou,  by 
reason  of  his  having  previously  taken  out  letters  patent 
therefor  in  a  foreign  country,  and  the  same  having  been 
published  at  any  time  within  six  months  next  preceding 
the  filing  of  his  specification  and  drawing.^    Theexecu- 


■  By  act  of  eoognm  of  Much  3d,  1B39,  eh.  SB,  ucL  6,  thk  Tottrtc- 
tion  vu  iuiiov«l,anil  it  wu  decland  that  im  panon  is  Is  be  debamd 
tnm  nemv'iag  a  patent  for  my  uireutiDn  or  diaeorery,  b;  rwwm  that  tke 
■una  waa  patanted  in  a  foreign  eonntry  mora  than  uz  romtha  btion,  if 
the  lanie  hai  not  been  intiudoced  into  pnbyo  and  common  ni«  ia  the  Uni- 
ted State*  prior  to  the  application.  Bj  the  ael  of  Congren  of  Angnat 
99eh,  IMS,  ch.  363,  any  citiieo  or  alian,  of  one  ^ear'a  rraideace  in  the 
United  State*,  and  who  baa  taken  the  oatb  of  his  intention  to  become  a 
oKiten,  and  baring  invented  or  produced  any  new  and  original  deaign  for  « 
nMnnbotnra,  &c.|  may  fflj  for  a  patent,  and  if  granted,  the  duration  of 

Tot.  II.  36 
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tors  and  administrators  of  persons  dying  before  a  patent 
is  taken  out,  may  apply  and  take  it  out  in  trust  for  the 
heiiB  or  devisees,  on  due  compliance  vith  the  teims  of 
the  statute.  Patents  are  assignable,  and  may  be  granted 
in  Thole  or  in  part  by  writing  to  be  recorded  in  the  pat- 
tent  ofSce.  If  invalid  by  re^n  of  defectiTe  specifica- 
tions,  or  by  claimii^  too  much,  the  patent  may  be  sur- 
rendered, and  a  new  patent  taken  out  for  the  unexpired 
period,  provided  the  error  did  not  arise  &om  any  fiaudu- 
lent  intention.  If  the  patentee  be  an  alien,  he  forfeits 
his  exclusive  right,  if  he  fails  for  eighteen  months  from 
tiie  date  of  the  patent,  to  continue  on  sale  to  the  public 
<m  reasonable  terms,  the  invaition  or  discovery  covered 
by  the  patent  The  patentee  does  not  lose  his  patent  if 
it  satis&ctorily  appear  to  the  court,  that  at  the  time  of 
hia  application,  he  believed  himself  to  be  the  first  inven- 
tor or  discoverer  of  the  thing  patented,  though  the  inven- 
tion or  discovery,  or  any  part  thereof  had  been  before 
known  or  used  in  a  foreign  country ;  provided  it  does 
not  appear  that  the  same,  or  any  substantial  part  thereof 
had  before  been  patented  or  described  in  any  printed 
pabhcation> 

These  are  the  principal  existing  statute  provisions  on 
the  subject,  and  though  the  act  ctf  congress  of  1836,  has 
made  considerable  alterations  in  the  preexisting  laws, 
respecting  the  oi^anization  of  the  patent  office,  and  the 
limitations  on  the  granting  of  patents,  yet  the  essential 
and  established  doctrines  concerning  patents,  heretofore 
declared  in  the  decisions  of  the  courts,  reniain  unaffected. 
The  act  of  17^3  dechired,  that  simply  changing  the  form 
or  the  proportions  of  any  machine  or  composition  of  mat- 
ter in  any  d^iree  was  not  a  discovery.  And  also  that 
the  person  who  had  discovered  an  improvement  in  the 


the  patent  b  to  bo  ibr  Mven  yean,  mud  tha  fu  in  nch  cum  riiall  b«  todn- 
c*d  one  half  of  the  lum  herelofbra  raqi)ii«d.    A  penalty  of  not  !•■  than 
9IDO  given  for  each  iDCringement  of  the  patent  right 
•  Aet  ofCongreM,  Jnly  4, 1836,  oh.  357. 
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principle  of  any  machine,  or  in  the  piocess  of  any  com- 
position of  matter,  might  obtain  a  patent  foi  such  improve- 
ment, but  that  he  could  not  thereby  m^ke,  use,  or  vend 
the  original  discovery,  nor  could  the  first  inventor  use 
the  impiovemeaL  These  declaratory  provisions  aie 
omitted  in  the  lav  of  1836,  and  I  presume  the  construc- 
tion was  considered  to  be  necessarily  the  same  without 
the  provision.' 

In  an  age  distinguished  for  an  active  and  ardent  spirit 
of  improvement  in  the  arts  of  agriculture  and  manu&c- 
tures,  and  in  the  machinery  of  every  kind  applied 
*to  their  use,  the  doctrine  of  patent  rights  has  at-    *368 
tracted  much  discussifm,  and  become  a  subject  of 
deep  intwest,  both  here  and  in  Enrope.<> 


'The Act  ofConftSMof  Jaly4tli,  1836,  aiitlioriiBd the  cztnuuniof  ■ 
ptttent  fbc  MTeD  yeui,  od  th«  spplicatian  of  the  exeontoi  or  ■dminiatiatoi 
af  the  d»o«wed  patentM,  tud  nieh  eiteaHion  according  to  the  deciuDn  is 
the  one  of  WUaon  t.  Soitaeaa,  4  flotsn-if  *  U.  8.  R.  646,  eniiTM  to  the 
beaafit  of  the  adminiitretor  &c.  M  (uoh,  and  u  Kood,  though  the  oripaal 
petsntee  had  ia  hie  life  time  diipowd  of  >U  hii  intenrt  in  the  patent,  in- 
Bimudi  M  moh  Mlwido  not  oany  any  thing  beyond  the  term  of  the  original 
patent.  Bat  it  ■  held  that  the  aMigoeeairioiBerei'niiMo/liU  patent  at  Ikt 
time  of  (At  ramtai  have  Mill  a  ri|^  to  me  it  daring  tlie  new  Itn),  tliongh 
not  to  Mil  it.  Thin  ralgeal  ia  fttU  of  dlffionll;  and  the  oonfidinoe  in  the  de- 
dHOD  ii  mnoh  impaiied  \ij  the  conflicting  diaonMiaai  and  deciai<nu  on  the 
bench,  lome  of  the  jndgei  contending  that  anltaa  the  aicignment  gave  ta 
the  anignee  the  right  in  the  extended  or  renewed  patent  hie  intireat  wonld 
expire  with  the  limitation  of  the  original  patent.  It  ii  held  in  Woodworth 
T.  Sheimani  3  Standi  Sip.  171.  that  the  aMignee  or  graalee  ondet  the 
origiiwl  patent,  doea  not  aeqnire  any  ri^t  nndei  the  eatendtd  patent,  on- 
le«*Doh  Tight  be  ezpready  conveyed  to  him  by  the  patentee.  Bat  the  es- 
taniion  of  a  patant  may  be  granted  to  an  admiiuatrator.  Waafabnm  t. 
GotJd,  lb,  133.  An  aeaignee  of  a  patent  right  takes  only  Bnoh  righti  ai 
the  inTontoT  had,  and  if  the  inventor  be  an  alien  and  not  within  the  ipeei- 
fied  qnalificationa  reqnired  of  an  alien,  hit  anignee  takei  no  title.  Tatbam 
V.  LoTlng,  C.  C.  MaiMchnMtti  Dinrict,  May  Term,  1645. 

k  Patanti  are  no  donbt  procnred  in  man;  oase*  for  friToloni  and  naelcM 
alterationa  in  article*,  implementa,  and  machinsa  in  common  ow,  under  the 
Mm*  ef  improTonanta ;  and  the  aboaea  anung  from  the  l^ility  in  aning 
ent  patent*,  and  provoking  litigation,  were  painted  in  glowing  colonn  by 
he  diatiiot  judge  at  New- York,  in  Thompaon  v.  Hught ;  (U.  8.  Lam 
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The  circuit  courts  of  the  United  States  have  original 
jurisdiction  over  the  question  of  damages  for  the  infringe- 
ment of  patent  rights,  and  exclusive  authority  to  declare 
a  patent  void."  It  has  been  adjudged  in  the  federal  courts 
that  the  first  inventor,  who  has  reduced  his  invention  first 


Jmrrnal,  tdI.  L  p.  563,)  and  fct  Uie  collsction  of  modoli  uid  m&eluiiM  in 
tbe  pBtect  offioe,  reliting  to  ereiy  posdble  labjact,  coailitnta  a  lingnlaitjr 
eunini*  moMiim  of  the  arti,  and  one  BtroDgly  illoitrative  of  the  iavaiitiTe 
and  enleipriiiag  geniua  of  anr  couDlijmea.  The  act  of  oongreaa  of  JttJjr 
4th,  1836,  ch.  357.  lect,  30,  gave  aotfaority  and  facility  to  the  cltanfica- 
lion  and  arraDgement  in  rooma  and  gallnriM,  for  a  beneGcial  and  faniiiT- 
abls  display  of  tha  Qnpatented  models  and  apeoiiiietu  of  aompaaitioni,  and 
of  ikiMio  and  other  mannfactnres  and  work*  of  art  and  maohioea,  and  im- 
plemenl*  relating  to  agiionttnre  depottted  in  tbe  offiee. 

On  tbe  morning  of  the  15th  December,  1B36,  the  building  at  the  city  of 
Woahington,  containing  the  general  poat-office,  tba  city  poit  office,  and  tbe 
patent  office,  iru  deatroyed  t>y  fire,  and  ell  themachinea  and  other  materiali 
and  matter  in  the  patent  office  were  conanmed.  The  loot  of  the  patent  office 
and  all  Hm  contenti,  waa  a  national  CBlamity ;  and  to  repair  it  aa  fkr  ai  poni- 
ble,  the  act  of  3d  March,  IB37,  cli.45,  provided  for  the  recording  anew  of  pa- 
tents and  assignments  of  patents  recorded,  prior  to  the  15th  December,  183  G, 
Bad  for  iasoing  new  patenls  for  lbase|deatroyed.  Duplicates  oflhs  most  in- 
teieitiug  modeli  destioyed  were  to  ba  procored  by  the  office!*  of  the  patent 
office  at  aa  eipenie  cot  eiceeding  SIOO,DDO. 

'  Act  of  Cangreti  af  July  ith,  1836.  See  the  farmtr  Aeli  of  Cmgrat 
o/21»(F(iruofy,  1793,  ch.  U.»ec.6.  10.  17rt -Ipril,  1800,  ch.  85,  sec. 
3.  ISih  FebTuary,  1819,  ch.  19.  Parsona  v.  Barnard,  7  Jii\nt.  Rep.  144. 
Svpra,  *oL  i.  p.  303.  But  in  Bntrall  t.  Jewett,  3  Paige't  Rep.  134,  the 
court  of  chancery,  in  New-York,  auetoined  jurisdiction  in  the  case  of  • 
patent,  by  invesligating  the  merits  of  a  patent  claiin,  and  by  ordering  a 
contract  in  relation  to  the  sale  of  a  patent-right  to  be  reacinded,  aa  being 
fonndedin  mislahe.  It  was  considered  in  the  last  ease,  that  the  jariadic- 
tion  of  the  circait  courts  of  the  United  Btsles,  in  respect  to  patents,  under 
the  Act  of  Congress,  15th  February,  1819,  was  not  eidnsive,  except  to 
(he  Client  mentioned  in  the  text.  But  unce  the  Act  of  Congress  of  Jnly, 
18.16,  it  has  been  held  In  the  New -York  conrt  of  chancery,  that  the  courts 
of  tbe  United  States  have  exclnsiTe  nogniionce  of  snita  in  equity,  relatire 
to  interfering  palents,  in  cases  where  the  court  may  declare  a  patent  Toid 
in  whole  or  in  part.  GIbaon  t.  Woodworth,  8  Paige,  133.  Bat  where  tha 
ralidity  of  patent  rights  comes  in  collaterally,  they  ate  neceanrily  the  sub- 
ject of  inquiry  in  (he  atale  courts.  Itich  t-  Atwater,  16  Cinn.  R.  409- 
By  the  revised  patent  act  of  1836,  the  former  atatute  provisiona  are  es- 
aeutially  suporsedad. 
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to  plaice,  and  put  it  to  some  real  and  beneficial  use, 
however  limited  in  extent,  is  entitled  to  a  priority  of  the 
pateift  right ;  and  a  subsequent  iaventor  cannot  sustain 
bis  claim,  altbongh  he  be  an  original  inventor,  and  has 
obtained  the  first  patent.  The  law,  in  such  case,  cannot 
give  the  whole  patent-right  to  each  inventor,  even  if  each 
be  equally  entitled  to  the  merit  of  being  an  original  and 
independent  inventor ;  and  it,  therefore,  adopts  the  maxim, 
quipriorestin  tempore,  potior  eat  in  jure,  Ifthe  paten- 
tee be  not  the  first,  or  original  inventor,  in  reference 
to  all  the  world,  he  is  not  entitled  to  a  patent,  even  though 
he  had  no  knowledge  of  the  previous  use,  or  pre- 
vious description  of  the  •invention,  in  any  printed  •369 
publication,  for  the  law  presumes  he  may  have 
known  it.>  If  the  first  inventor  has  suffered  his  inven- 
tion to  go  into  public  use,  or  to  be  publicly  sold  for  use, 
before  taking  out  a  patent,  the  better  opinion,  and  the 
weight  of  authority  is,  that  he  cannot  afterwards  resume 
the  invention,  and  hold  the  patent  This  voluntary  act, 
or  acquiescence  in  the  public  sale  or  use,  is  an  abandon- 
meat  of  his  right,  for  it  creates  a  disability  to  comply 
with  the  terms  and  conditions  of  the  patent  law.  It 
would  be  unreasonable  and  injurious  for  a  person  to  be 
permitted  to  lie  by,  and  suffer  his  invention  or  improve- 
ment to  go  into  use,  and  expensive  undertakings  to  be 
assumed,  and  machinery  constructed  for  the  application 
of  that  invention,  and  then  sue  out  a  patent  and  arrest  all 
such  proceedings.  The  just  inference  from  such  delay 
is,  that  he  has  made  an  abandonment  or  surrender  of  his 
discovery  to  the  public  ;  and  a  similar  construction  has 
been  put  upon  the  English  statute  of  monopolies  of  21  J. 
1.  c.  3.t>    The  use  or  knowledge  of  the  invention,  prior  to 

>  Woodeoak  t.  Barker,  1  Oall.  Rtp.  438.  Bedford  t.  Haat,  1  Maten'* 
iUp.  303.  Etum  t.  Eaton,  3  WitaUni,  454.  1  Pwltr^  Cir.  Rep.  333, 
S.  a  Reatgmr.  Eanowta,  1  Waah.  Cir.  Jbf.  166.  Damon t.  Pollen , 
a  nU.  311.  BhawT.  Cooper,  7  Piler^  U.  S.  Stf.  392.  Wbilne^  t.  Em- 
mat,  1  BKUwm't  C.  C.  V.  S.  Rtp.  303. 

t  Whittemore  v.  Cnttar,  I  OoU.  Rep.  476.  71ioiii|»on  t.  Height,  V. 
S.  Ifot  Jturnal,  toL  i.  p.  563.    HoRis  t.  Hanttofton,  I  Pant*'*  Rtp. 


oogic 


869  OF  PEBBONAL  PROPERTT.       t***  ▼- 

the  appUcatioD  for  a  patent,  will  not  a&ct  the  nght  of  the 
inventor,  provided  that  knowledge  was  surreptitiousty  ob- 
tained and  communicated  to  the  public,  and  there  is  no 
acquiescence  in  the  public  use  by  the  inventor,  and  he 
immediately  asserts  his  right.'  But  after  the  patent  hu 
been  obtained,  any  disuse  of  it  by  the  patentee,  unless  he 
be  an  alien,  within  the  fourteen  years  is  not,  of  itself,  an 
abandonment  of  his  right*  It  has  been  a  point  of  some 
discussion  and  difficulty,  to  detennine  to  what  extent 
an  invention  must  be  useful,  to  render  it  the  subject  of  a 
patent  This  will,  as  a  matter  of  fact,  depend  upon  the 
citcumstances  of  each  case.    It  must  be  to  a  certain  de- 


348.  MeUw  t.  8IItbM,4  tfown'*  Btp.  106.  PenoMik  and  SaUet*  t. 
DialogM,  3  Ptttr^  Sup.  C.  Rtp.  1.  Gia;  t.  Junca,  1  Ftttr^  Or.  Sty 
994.  Wjsth  T.  Bloat,  1  Story't  Rtp.  373.  RuaMl  t-  Unmy,  JaeeV* 
B*f.  311.  31G.  SMmden  i.  Smith,  3  Mylm  i  Craig,  711.  735.  Wood 
T.  Zhnmer,  1  Halt'*  N.  P.  Rep.  58.  If  ths  fint  inventor  keepi  hii  in* 
TeatioD  aiMral,or  dae*  not  put  it  in  praotica  until  anathw  psntm  nukca 
tbanne  invention  and  obUinik  pttent  for  it,  Ui«  patent  iiTnlidand  will 
pravaii.  DoUand'a  ou«,  oited  I17  Boiler,  J.,  in  3  H.  BUuk*.  487.  It  m 
Om  fint  inrcoitar  who  bu  put  the  innntloa  in  ptactiM,  avd  he  anly,  that 
ii  entitled  to  a  patent.  Bloi;,  J.,  in  Bedford  t.  Hnnt,  1  Mmm,  304. 
The  dootrioe  in  DoUand'a  oaw  li  not  law  in  the  United  StatM.  The  fliK 
H  wall  aa  the  original  invenltH,  who  fint  perfeeta  and  adapt*  hia  patent  tn 
vee,  ia  eatillad  to  a  patent  though  he  had  kept  hii  inTention  in  eeoret' 
Beedv.  Catlei,  1  £Vory'*  X^.  590.  And  again  it  ia  aaid  thalwhoerat 
finalljr  parfwta  a  machine,  and  rendaia  it  eapaUe  of  naefnl  operation,  ia 
^ititled  to  a  patent,  altbeni^  otlten  may  hate  had  the  kUa  and  mada  ax- 
perimantatowaida  pitttioff  it  in  pnotioe.  Waahbnm  t.  Ghmld,  3  Surif* 
Btf-  133.  The  En^iah  ataUite  of  monopoiiea,  and  the  French  law  accor- 
ding to  M.  Renonanl,  confine  the  patent  to  invMitiona  not  in  n»e  at  tk» 
Umt  of  tlu  patent.  The  act  of  Congieaa  of  1B3G,  ia  mora  large  and 
libanl,  and  it  only  reqniiaa  the  tnTention  to  be  una  at  (Aa  timt  qftiebt- 
MMfiaii  and  not  m  ■*■  at  tie  tnaa  <Jthe  apptieatias  for  the  patent  Tin 
French  doctrine  on  thia  point  b  noieaaonable,  fbr  according  to  that  doc- 
trine, even  if  tb«ae  be  a  confidential  diaoloanre  of  the  invention  prior  to  a  pa- 
tent, or  iftbapnUic  hare  acquired  tha  knowledge  ofit  b;  other  meana,tlMj 
are  natfbannd  afterwarda  to  bnj  the  aecret,  though  a  auhaaqnent  patent  ba  oth 
tainediforitianolongMBtwretty.  JltMnwrf  «7VailJiaeSr«««t4P/iM»)t. 
fion,  p.  170.  edit  Faiii,  1835. 

■  Shaw  V.  Cooper,  7  Peler^  V.  S.  Sep.  993 

*  Gtaj  and  Oagood  v.  Jamaa,  1  P4t*r^  C.  O.  Sep.  4M. 
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gree,  beneficial  to  the  community,  and  not  injurious,  or 
fiiTolotis,  or  insignificant.* 

The  act  of  congress  has  described  in  substance, 
the  requisite  *paits  of  a  valid  specification  of  the  *370 
discoreiy ;  and  yet  the  defects  of  the  specification 
is  one  great  source  of  a  vexatious  and  perplexing  litiga- 
tion in  OUT  own,  as  well  as  in  the  EngUsh  courts.  The 
act  of  congress  requires  drawings  with  written  references, 
to  be  annexed  to  the  specification,  when  the  nature  of 
the  case  admits  of  them ;  and  when  so  annexed,  they  be- 
come part  of  the  specification,  and  give  certainty  to  the 
description,  and  may  help  and  make  good  a  specification 
which  would  otherwise  be  defective.  >■  la  the  present 
improved  state  of  the  axta,  it  is  often  a  qnestion  of  intrin- 
sic difficulty,  especially  in  cases  of  the  invention  of  min- 
ute additions  to  complicated  machinery,  to  decide  wheth- 
er one  machine  operates  upon  the  same  principle  as  an- 
othet,  and  whether  that  which  is  stated  to  be  an  improve- 
ment, be  really  new  and  useful.^  The  material  point 
of  inquiry  generally  is,  not  whether  the  same  elements 
of  motion,  and,  in  some  particulars,  the  same  manner  of 
operation,  and  the  same  component  parts  aie  used,  but 
whether  the  given  efiect  be  produced  substantially  by 
the  same  mode  of  operation,  and  the  same  combination 
of  powers,  in  both  machines.  Mere  colourable  differen- 
ces, or  slight  improvements,  caimot  shake  the  right  of 


■  Lowell  T.  L«w»,  1  Mateu't  Stp.  183.  Bedford  t.  Hunt,  R.  303. 
LwifdoD  T.  De  Qmit,  1  Poau**  Rtp.  303.  Evuu  r.  Eaton,  1  Petm' 
Cir.Bfp.  39JL 

k  Eirie  T.Smwrer,  4  lUtan't  S«p.  1. 

•  The  e«M*  of  HiU  t.  Thompmi,  8  Tamt.  Rtp.  ST5,  ud  Evan*  v. 
EUOD,  T  Wieatan,  3S6,  mky  be  lelaoted  u  umplei  of  tha  mtrieacy  and 
•nUletyofinoliinveatigKtloiti.  Mr.  Phillip*  tarma  tha  patant  law  Uancb  of 
oar  jnriaprndenOB  tha  metaphyiiei  of  the  law.  The  beary  tax  impowl,  in 
Eagtand,  on  taking  out  a  patent,  and  tbe  diffionit;  of  protMlioE  and  en- 
forcing patent  rigfata,  and  tha  dirtnaring  litigationi  whiob  *o  ftvqnantly  at- 
tend tbem,  hare  oontribnted  ray  moch  to  haaan  their  Taloe,  and  to  ra- 
praaa  the  «ti™iiint  wliiah  patent  pririlegea  war*  intended  to  gira  to  tha 
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the  ongtnal  iuventor,*  If  a  machine  produces  Beveral 
different  effects  by  a  particular  construction  of  machinery, 
and  those  effects  are  produced  the  same  way  in  another 
machine,  and  anew  efiectisadded,  theinvetitorof  thelat- 
tei^cannot  entitle  himself  to  a  patent  for  the  whole  ma- 
chine.    He  is  entitled  to  a  patent  for  no  more  than  his 

improvement.  And  if  the  inventor  of  an  improve- 
*3n     ment  obtain  a  patent  for  the  whole  'machine,  or 

mix  up  the  new  and  the  old  discoveries  together, 
or  incorporate,  in  his  specification,  inventions  neither 
novel,  nor  his  own ;  the  patent  being  broader  and  more 
extensive  than  the  invention,  and  claiming  thereby  things, 
which  are  the  property  or  the  invention  of  others,  is  ab- 
solutely and  totally  void.**    The  invention  must  be  sub- 


■  It  h  tnid  down  ta  a  general  rale,  that  wbere  two 
ttoKtially  the  suna,  and  operata  in  the  aaiDS  muiaer,  to  prodace  Iha 
aama  remit,  Xhty  m»t  be  in  principle  the  aama,  though  there  be  n  fininal 
nriatiaii.  WaihiiiKton,  J.,  In  Gray  t.  Jame«,  1  Ptter^  C.  C.  Rtp.  396, 
and  aee  the  lite  Bugliab  cues  of  the  King  *.  Foaaell,  the  King  t.  Liater, 
the  KinfT  t.  Danieli,and  Brunton  *.  Hawkea,nited  in  Phillip*  m  tlit  Lmo 
of  Patent;  198—133. 

k  Bruatou  i.  Hawkei,  4  B.  ^  Aid.  540.  Stanley  v.  HewiU,  Cire<dt 
Court  U.  S.,/or  (Ac  Smttktm  Diitrict  vf  Hew-Yorh,  NoTember,  183S 
LowelW.Lewu,  1  Mann,  189,  Moody  t.  (lake,  3  lb.  119.  TheKingT. 
Ellice,  Dm.  Pat.  Cat.  144.  Wyelh  t.  Stone,  1  Staryi  Rrp.  373.  The 
Atneriean  deciaiam  uphold  the  patent  in  many  caaee  in  wluch  it  wooid  b« 
void  under  the  English  law,  becanen  in  the  Amniican  patenta  the  ipeciSca- 
tiou  oan  ba  rsaoiied  to  for  a  canatmctioa  of  the  title,  And  reliere  the  diS- 
oolty  ariaing  from  the  defective  deaoription  in  the  patent.  The  apectficalion 
ilpart  oflhepatent  Story,  J.,inl  Matm,An.  PhiUipt  on  the  Lata  tf 
Patentt,  p.  933 — 931.  Nor  ii  the  French  law  as  atrict  and  aeTere  on  thia 
paint  SI  the  English,  for  if  the  apecifiulian  be  loo  broad  or  defective,  it  doei 
nol  vitiate  the  whole  patent.  It  ia  only  void  pro  tonla.  Nor  if  the  proeesa, 
claimed  by  the  patentee,  faila  in  one  point,  doea  it  fail  in  late.  M.  Per^gna, 
in  his  treatiae  on  (be  French  patent  law,  boaata  in  these  reqwcta  of  the  aope- 
riority  oT  the  French  law.  See  hia  trcaliie  at  large,  p.  67—73,  in  vol.iv.of 
the  Law  Library,  edited  by  Eei^nt  &  Lowber,  Philadelphia,  IB34.  It  ia  ■ 
clear  and  capioua  work,  and  well  written  In  IheEngliah  language  by  tbean- 
thor,  who  iaa  "  Barriiler  in  the  royal  court  of  Faria."  Heaaya  he  waaindn* 
cod  to  undertake  the  work  in  Engliah,  at  the  lolicitation  af  hia  Engltih  and 
American  clienta.    Thongh  a  patent  be  too  broad  in  ita  genend  terma,  It 
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stantially  new  in  its  structure  and  mode  of  operation,  and 
the  specification  must  point  out  tbe  new  improrement 
of  the  patentee,  so  as  to  show  iu  what  the  improvement 
consists.*  If  the  patentee  has  made  a  combimiiion  which 
is  new  and  useful,  though  the  parts  of  Uie  machine,  wheii 
separate,  and  not  in  combination,  were  in  common  use 
before,  he  is  entitled  to  his  patent  Tbe  taw  has  no  re- 
gard to  the  process  of  mind  by  which  the  invention  was 
accomplished,  whether  the  discovery  be  by  accident,  or 
by  sudden,  or  by  long  and  laborious  thought.i> 

The  English  decisions  under  their  patent  law  are  es- 
sentially the  same.  The  statute  of  monopolies  of  21  Ja. 
I.,  ch.  3,  contains  the  provision  under  which  patents  for 
tbe  term  of  fourteen  years,  for  new  and  useful  inventions 
are  granted.  It  does  not  confine  the  privilege  (o  British 
subjects.  It  applies  to  "  the  true  and  first  inventor  of  any 
manner  of  new  maniliactures  within  the  realm  which 
otbera  at  the  time  of  granting  the  patent  did  not  use ;"  it 


m».j  he  limited  ly  ■  difctaim»r  to  ui;  thiag  bafon  known  or  iu«d,  and  bf 
■howing  the  thing  intended  to  be  patented.  Wlulney  r.  Eminett,  1  Bald- 
tuis't  C.  C.  0.  S.  Rtp.  303.  The  English  act  of  Sand  6  Wm.  IV.  c.  83, 
allow!  the  patentee  to  enter  a  diulaimer  of  any  part  of  tbe  title  or  specifi- 
eation,  eo  aa  to  eave  the  Ion  uf  hia  patent.  Butlhe  American  aotof  tS36, 
makea  a  more  effectual  proTiaion  by  allowing  a  annender  of  lbs  defecliTe 
palAtit,  and  taking  ant  a  new  one  for  the  unexpired  put  of  the  lenit.  So 
tbeaat  ot  3d  March,  1B3T,  ch.  34.  aec.  T  and  9,  declarea,  that  if  lb«  ape- 
olfioation  be  loo  Imiad,  and  the  patentee  olaima  beyond  hia  origrnsl  inven- 
tioD,  he  may  diaclaim  by  writing  duly  attortad  and  recorded,  the  ezceaa  in 
the  apeoiGcalion,  and  snch  djaclaimer  ihall  be  conaidered  aa  part  of  the 
apeciGoation  to  the  eiteat  of  hji  inlereat  in  the  patent.  And  if  the  excea- 
UTe  ipecilication  did  not  ariae  from  wilful  default  or  fisod,  tbe  claim  aboil 
be  good  to  the  extent  of  the  iaTanlion,  if  it  be  of  a  material  and  subrtan- 
tial  part  of  the  thing. 

•  Woodcock  T.  Parker,  1  OaL  Rep.  438.  Whittemore  t.  Cntler,  Ibii. 
4TB.  Odiome  t.  Winkley,  S  Ibid.  51.  LoweU  *.  Lewia,  1  Maton't  Rep. 
IBS.  Evana  t.  Eaton,  7  Whtalon,  356.  Dixon  t.  Moyer,  4  Wath,  Cir. 
Bep-SS. 

b  Eaile  T.  Sawyer,  4  JHoaon'f  Rtp.  1.  Walker  t.  Congnve,  cited  in 
PUIUpt  OH  the  La»  of  PaitnU,  p.  197,  from  the  Rep.  ef  ArU,  3d  aerica, 
vol.  udx.  p.  311. 
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has  been  decided  that  an  importer  is  within  the  clanae ; 
and  it  has  been  deemed  sufficient  to  entitle  the  party  to 
a  pateo^  that  his  invention  was  n«io  in  Ertgltmd,  and 
that  it  was  inuuaterial  whether  the  patentee  acquired 
the  discovery  by  study  ta  travel,  or  only  introduced  what 
was  invented  abroad.  The  policy  of  the  law  was  equal- 
ly answered  in  either  case.'  It  is  allowed  in  Eng- 
*3ra  land,  'as  it  is  with  us,  to  take  out  a  patent  for  an 
additKHL  or  improvcanmt  in  any  former  inventioD 
ot  machine.i>  But  the  invention  must  be  new  and  use- 
ful, and  the  specification  inteUigible,  and  it  must  accurately 
describe  the  inventian ;  and  if  it  covers  more  than  is  actual- 
ly new  and  useftii,  it  destroys  the  patent,  even  to  the  extent 
towbichitmightotherwisebavebeensupportod.  Apatent 
was  declared  void,  because  it  extended  to  a  whole  watch, 
when  the  invention  was  of  a  particular  movement  only.* 


>  Edgebeny  v.  Stspbmu,  3  Salt.  Rep.  447.  Darer  r.  AUao,  JVoy,  IBS, 
183.  Lewi*  T.  Marling,  1  Llaj/d  <f  WeUby"!  Rtp.  28.  4  Carr.  4-  Paynt, 
52.  10  Bartne.  ^  Creu.  S9.  8.  C.  If  wa  were  to  jndge  thm  the  lin- 
ftuge  of  the  itatote  of  Junei,  and  from  the  oonetnietjon  givea  to  it  bj 
Lord  Coke  himself,  3  Intt  IS4,  (and  be  wu  chaimuii  of  the  oamndttae 
m  ths  home  of  commoni  which  reported  the  bill,)  the  patentee  hlniMlf 
muit  have  been  tbe  (nw  and  jtr*l  inventor  ;  and  tliera  would  aeem  to  be 
no  foondalioQ  (or  the  opinion  of  Lord  Elolt,  in  Edgeboty  r.  Stephena.  BU 
the  modem  leoaiTsd  doctrine  ii  in  conformity  with  the  decinon  of  Lord 
Holt  Stun  *.  Da  la  Bne,  S  RuttWi  R*p.  333.  And  Ihi*  ia  the  aenee  of 
the  Engliih  law,  aa  nndaralaod  by  Mr.  Jnitiea  Story,  in  Eajle  t.  Sawyer, 
4  MiuoR'a  Rep.  8 ;  though  it  waa  admitted,  that  the  law  in  the  United 
Statee  waa  difiarent,  and  leqnind  the  patentee  to  be  ahtthtttly  tlej&if 
inventor  of  the  nwobine,  in  iti  aimple,  or  in  ita  combined  character.  Bat 
the  act  of  congrew  of  1836,  (aa  aee  waprei,)  iota  not  nuke  the  patent  tcmI 
in  all  caaea,  thoogh  the  thing  patented,  or  aome  part  thereof,  had  been  be- 
lilie  known  ot  need  ia  some  foreign  coontry.  The  aeieiity  of  the  formet 
■tatnte  ia  aomewhal  mitigated  by  the  lait  act,  which  only  reqoirea  the  ba- 
Uef  of  the  patentee,  that  ha  waa  the  first  invantoi  or  diacoTerer,  and  that 
no  anbalantial  part  of  the  invention  had  bafbra  been  patented  or  deacribad 
in  any  printed  pnUication. 

k  Mortk  T.  Branson,  cited  in  9  H  BtaeVi  Rep.  489.  Bonlton  «.  BnU, 
Ihid.  463.    Horablowar  v.  Bonlton,  8  Term  Sep.  95. 

•  HUl  r.  Tbompaon,  8  Taunt.  Rep.  375.    3  Meritale'e  Rep.  629.    Jst- 
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TTie  holder  of  a  drfectiTe  patent,  may  surretidfir  it  to 
thfl  department  of  state  and  obtain  a  new  one,  which  being 
a  continuation  of  the  first,  shall  have  relation  to  the 
emanation  of  the  first,  and  the  rights  of  the  patentee  shall  be 
ascertained  by  the  law  under  which  the  original  applicE' 
tion  was  mad&*  In  no  case  can  a  patentee  by  taking 
out  a  new  patent  for  the  same  inventioii,  or  by  any  other 
means,  prolong  his  exclusive  right  beyond  the  limitation 
annexed  to  the  first  patent^ 

A  patent  right  is  perscoutl  [Hroperty,  and  is  assignable  ; 
and  the  patmted  article  may  be  seized  and  sold  on  exe- 
cution.* 

In  addition  to  the  onlinary  remedies  by  action  fiir  vio- 
lation of  a  patent  right,  (he  party  in  possession  will  be 
iwotected  in  the  eujoyment  of  his  right,  by  injunction, 
provided  be  haa  had  exclusive  possession  of  some  duisr 
tion.^  If  the  right  be  doubtful,  and  the  patent  be  recent, 
the  courts  of  equity  will  not  interfere  by  injunction,  until 
the  patentee  has  first  established  the  validity  of  his  pat- 
ent in  a  court  of  law.*     The  courts  having  cognizance 


■op'i  etaa,  cited  in  3  ff.  Koei'j  Btf.  489.  Bnutov  ▼.  Hftwkw,  *  B.  ^ 
AJd.  540.    Hintar  v.  Mover,  t  StvOU  4-  Ptrty,  SSfi. 

>  Omit  T.  BayiDMid,  6  Peter**  U.  S.  Jt.  390.  Bhaw  t.  Cooper,  7  Ibii. 
9». 

»  Odiome  y.  The  AmmbatJ  Nail  TmOoTj,  9  JChm,  38. 

•HeMST.  StovMMcm,  8  A  4- PmUct,  56S.  Sawta  v.  GiuU,  1  Oaift'- 
•an,4»5. 

«  Wadibnni  t.  Gonld,  S  atary-t  Rep.  133. 

•SnllinaT.  RwUeld,  lPatee'vl^p.441.  HiU  t.  Thompan,  3  JhH- 
MWt  B.  699.  Urinplon  -r.  Tu  Infan,  9  JoJhu.  JI.  Ml.  565.  WmIi- 
bnn  T.  Oonld,  3  Sfr^t  M.  123.  "Rm  meenn  of  dunigee  is,  in  bmIi 
CMS,  &  nutter  of  het  for  the  dlwretloD  «f  tli«  J1117,  nnder  the  oirenniMBB- 
ee« ;  end  the  better  opinion  ii,  that  It  li  aot  the  legal  operation  of  the  yei- 
diot,  in  K  caw  of  pirae?  for  makiag  and  nnn^  a  patentmi  maaUne, 
(whaterer  meaaore  of  damagei  may  be  gireii,)  to  tranafar  to  the  debnd- 
ant  the  ftttnre  li^t  to  the  iwe  of  Uie  maoUne.  A  raidiat  and  jndgiDmt 
Bfainat  a  liiajnani.  te  wing  the  maehino  for  one  period,  ia no  bar  to  a 
like  action  fca  the  aw  in  aaothsr  and  anbaegnent  period.  Whittemon  t. 
Cntler,  1  €ML  Xf.  478.  Earie  t.  Sairyer,  4  Jbani'a  Btp.  13—14. 
The  law  of  patent!,  in  KuM,  iafcauM  on  dwiMa  <tf  the  eiMitvrat  a^ 
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of  thf  subject  may  award  to  the  amoaot  of  treble  the  ac- 
tual damages  found  by  the  jury,  for  making,  usii^,  oi 


MtnUjof  DeoemborSttt,  1790,  «nd  Jsnnur  Tth  aiidHn7  25tb,  179 1 ; 
and  it  Bsauras  to  JDTeDton  of  diBcoreriea  in  tbe  altM,  for  a  cenaiD  period, 
tba  excliiuTe  right  to  make  and  sell  their  diacoverica  ;  and  it  rpakai  no 
diitinetuin  batwean  Frenchman  and  tonigaen,  or  batwsea  reaidenta  and 
noQ-reddenta.  The  Franoh  Ian  admilv  of  three  diltlnct  kinda  of  paleal*, 
Til :  Patents  for  inTentiona,  patenla  for  impiOTamenta,  and  patenta  for  im- 
poitatioQi  nf  foreign  inrsnlJona  ouknonn  ia  Fraaoe.  Perpigna  on  tic 
Frtnek  Laie  of  PatenU,  p.  S3.  36.  47.  £4.  A  decree  of  Napoleon  oT  the 
13lh  of  Angfual,  1910,  plaoad  patenta  fbr  importationa  on  lh«  tame  foot- 
ing with  patenta  fill  inventioiM,  bat  that  law  ia  not  now  in  force,  and  thare- 
fcre  pat«nti  for  imported  inventiona  cannot  extend  beyond  Ihe  term  fixed 
fbr  the  expiration  of  the  privilege  in  Ihs  foreign  country.  Ibid.  p.  84.  65. 
The  patent  may  be  taken  oat  for  five,  tan,  or  fifteen  yeata,  at  the  optioa 
of  the  patentee,  nnder  the  charge  of  a  tax  [miportioned  to  the  time ;  and  - 
whoefer  firat  importa  a  foreign  diaeot ery  or  unpnremeiit,  ia  entitled  to  the 
pii*U«g«  of  an  iuTantor.  The  patentee  mnat  exhibit  a  true  and  accnrate 
specification  of  the  principtai,  plana,  and  modsla,  of  hia  discovery  or  im- 
portation. If  he  obtains  a  patent  for  tbe  aame  ol^ect  in  a  fbrei^  coontry, 
he  fcrfeits  his  French  pi^nt.  The  Fr«neh  jartiptndence,  on  thia  point,  is 
very  folly  ooniideied  by  A.  C.  Renoaaid,  in  hia  Traiti  det  Brttelt  i"  In- 
vention, dt  PtrftetiennsTtttni  tt  3^  Imfortittian,  Paris,  1835.  Tbe  eondi- 
tions  necessary  to  the  Toiidity  of  a  French  palant,  says  M.  Perplgna,  are,  1. 
The  inrentioa  TDoat  be  lawful,  9.  It  mast  be  new.  3.  The  uirentar,  im- 
prover or  importer,  mnat  diacloaa  at  once  in  tbe  apecification  hia  whole  at- 
creL  4.  WhatsTCr  improvemanta  he  makes,  he  moat  declare  them,  and 
obtain  additional  patents  for  them.  5.  After  having  taken  a  patent  in 
France,  tbe  palentM  must  not  lake  a  patent  for  the  same  thing  in  a 
foreign  coonlry.  6.  Me  moat  pot  liis  invention  into  practice  within  two 
years.  See  the  FrenthiatB  and  praetiet  ef  patent*  for  iitvwtioiu,  m- 
prooemtnttand  iinportali«n»,  bj  M.  Perpigna,  p.  63.  The  same  questions 
ODBcoming  the  priority  of  invention,  and  the  reqniaite  proola,  bava  distur- 
bed the  French  tribonals,  which  have  so  kuig  been  aj^taled  in  onia.  (Ri- 
ptrteirt  de  Jaritprudtnce,  tiL  Brmt  S"  Invention.  Qveslions  da  Droit, 
lorn.  V.  167.)  The  law  as  to  patents  for  new  inventions  and  discoveries,  in 
the  dominions  of  the  Emperor  of  Austria,  rests  upon  an  imperial  decree  of 
December  Eth,  1B30.  By  that  deorse,  foreigners,  residanta  and  non-reai- 
denla,  may  obtain  pateate  on  tbe  BBme  terma  aa  the  native  solqeols.  Tbe 
irilgeots  of  the  patents  are  neu  diaooverisa ;  but  thoae  are  oonsidered  as 
new,  which,  although  known  in  other  eouotriea,  are  not  at  the  time  of  the 
application  la  practical  use  in  the  Anattian  daminiona,  nor  apecifically  de- 
MTlbed  in  any  printed  work.  The  patents  may  be  taken  out  for  fifteen 
yean,  and  tbe  application  Ibr  them  must  desoribe  aceuntely  and  minale- 
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selliDg  the  (hiog  secured  to  another  by  patent ;  and  all 
cases  arising  under  the  patent  laws  are  made  originally 


If  the  iiiTeDtien,  diMnrery,  or  improTemeDti  And  be  accKiiiipaniMl  wilb 
roodeli,  if  the  natnie  of  the  cue  requirea  them.  The  patentee  miut  pat 
hie  iDTeDtioa  ioto  practice  witbio  ooe  year  trtaa  the  date  of  the  patent,  or 
ha  forfeit!  iL  Ssa  the  lobatanee  of  the  Anitrian  decree,  inaerted  in  the 
Appendix  to  Mr.  FiiUipi^  TrMite  m  PalenU.  In  the  nuns  appaodix  ii 
also  giTon  the  patent  law  of  the  Netberiande,  mads  in  IHIT.  It  i*  Terj 
•nalogoaa  in  its  chief  prorinona  to  the  sat  vf  Ceapim  of  1836.  It  al- 
Iowa  patenta  not  exceeding  fifteen  yean  In  the  peteona  who  have  made 
any  inTention  or  eeaential  improrainent,  (not  alreadj  used  in  the  kingdom 
byanothar  param,  or  daacribad  in  any  woA  printed  and  publiabad)  in  any 
branoh  of  art*  or  mannfactnrea,  and  aiao  to  Ihoae  who  ahall  fitit  iottodnoe 
M  piactioe  in  the  kingdom,  any  invention  or  improremeiit  made  hi  foreign 
eoanlriee.  Fatenta  for  fordgn  inTentiou  or  improTementi,  and  ondM  fo- 
reign patent,  may  be  granted  for  the  nnexpir«d  term,  bat  the  thing  murt 
be  manafactored  in  the  kingdom.  A  nibaeqnent  patent  in  a  finaign 
conntty  vacatea  the  patent,  and  the  thing  patented  muit  be  pnt  in  practice 
within  two  yean.  The  Spanidi  patent  law  ii  founded  <m  a  decree  of  the 
Ung  and  cortee,  of  October  I41h,  ISSH).  It  granta  a  monopoly  of  any  art 
or  manofactnre,  to  the  ioTenlor,  for  ten  yean ;  to  him  who  inpro* «•  it,  for 
nx  yean }  and  to  him  who  impoita  il,  for  £*»  yean.  Hie  law  ia  well 
drawn  and  gnardsd,  and  ia  aimexed  to  the  treBtiae  of  H.  Benonard. 

The  ralnabla  work  of  Mr.  Fhillipa,  of  Beaton,  on  Thi  Law  af  PatuUt 
for  Immtioiu,  ia  an  elaborate  ptodnction,  and  coataiin  a  critiCBl  ex- 
•ntlnation  of  all  the  En^iah  and  American  caMa,  applieahle  to  the  rab' 
ject ;  and  they  are  well  (Egeated.  He  haa  likewiae  incorporated  in  hit 
Trealiae  mach  intereeling  information  on  the  French  Uw  of  patenta, 
drawn  from  the  excellent  treatiae  of  M.  Renonard ;  m>  that  the  work  girea 
ni  an  enlarged  and  acoamte  mrrey  of  the  Kn^iah  and  Frencli  ai  welt  aa 
American  law  of  patents. 

It  may  be  here  obaerved,  that  althongh  a  merchant  or  trader  haa  no 
patent  right  relative  to  the  diipoailioD  of  bis  gooda  and  manohctnred  artj- 
clea,  yet  the  law  will  throw  •  proteolion  over  the  partienlar  marks  or  lignt 
he  may  habilnally  affix  to  his  gooda,  lo  diatinguiab  Ihem  Ihim  aimilar  article* 
belonging  to  othen ;  and  if  another  peraon  frandulently  naea  thoae  marks 
and  signs,  with  intent  to  injore  him  in  bis  trade,  he  will  be  entitled  lo  a 
^wcial  action  on  the  case  at  law  fiir  damages,  and  to  a  much  more  prompt 
and  effeetnal  remedy  m  equity  by  iajaaclion  to  restrain  snch  a  fraodnlept 
iavasion  of  his  priT&te  right.  By  itatnte  of  New-York  of  May  14,  1B4S, 
and  of  New-Jeney  IB4T,  to  coanterfeit  or  forge  any  prirate  stamp  or  label 
with  Ri^adQlent  intent,  b  made  penaL  Papkam'i  Rfp.  144,  where  Dad- 
deridge,  J.,  stated  a  oase  of  a  sarceaM  action  in  23  Elii.  against  a  clothier 
by  another  dothiei  who  UMd  his  naik*  to  dl-maito  cloth.    SykMT.  Bykm, 
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cc^nizable,  fts  well  in  equity  as  at  law  in  the  ciicuit  court 
of  the  United  States,  and  in  the  district  courts,  having  the 
jarisdiction  of  ciicuit  courts,  with  the  right  to  a  writ  of 
error  or  appeal  as  in  other  cases,  to  the  supreme  court  of 
the  United  States.' 

•373     •(2.)  As  to  copy-righia  of  authara.^ 

The  authors  of  books,  maps,  charts  and  mufiical 
compositions,  and  the  inventors  and  designers  of  prints, 
cuts  and  engravings,  being  citizens  of  the  United  Statei^ 
or  residents  therein,'  are  entitled  to  the  exclustve  right  of 


3  B.  ^  Omm.  541.  Blofiaia  t.  Payne,  4  0.^  Aiolp.  410.  Knott  t. 
Bbngan,  9  Xm«'*  8*p.  913.  Hotlsy  t.  Dowuown,  3  V.  ^  Cr.  I.  Tay- 
\ai  r.  CMp«ntsi,  N.  T.  Ch.  DMambor  3d,  1844.  Co*t«  t.  HoHnx^,  b»- 
fate  Am.  T.  Ch.  Sandford.  3  N.  T.  Ligal  Obttnur,  404.  3  Sandfwd'i 
Ct.  R.  SSG.  a.  C.  603. 

>  Act  of  Cmgrtm,  Joly  4, 1836,  eh.  357.  aae.  14.  IT. 

k  Sinm  the  la*t  edition  of  thii  woA,  George  TioknorCintii,  Eiq.  alxeady 
bvorably  known  to  the  pmbtwioii  by  hja  work  on  Bbrcbant  Seamni,  faM 
pnbliihed  an  eaay  "  a«  tl«  (aw  ^eefj/right  m  ioekt,  droMOlK  and  matl- 
tal  eempetitwiu,  UiUrt,  and  otiur  mamucript  mgraviiigi  aitd  teulftun, 
a*  tHocUd  and  admiMtUred  in  England  m»d  Jmtriea."  It  i<  an  admiia- 
Ub  work,  aikd  worthy  of  lh«  atteallTe  penual  of  the  piofMnanal  readei. 

*  A  UU  waa  mtrodaced  into  tb«  Senate  of  the  United  Statei,  in  Febmary, 
1837,  bj  Hr.  Clay,  eztandinK  the  piiTU^e  of  the  act  to  the  nmi-naident 
•objeoti  of  Qnat  Britain  and  Frauoe,  in  raqiect  to  ftUnie  pnblicatioDa. 
It  wai  atatad  that  aa  Amerioan  anthon  ooald  be  proleeted  abroad  in  Ibeir 
jnodootiona,  nnder  (ho  oopy-rigbt  lawi  of  thoae  two  kin^ma,  mob  an  ex- 
teiaion  of  the  priTilegs  waa  called  for  on  a  priudple  of  teoiptocity,  aa  well 
aa  of  joatioe.  The  biU,  we  regret  to  aay,  did  not  pait  into  a  law.  Hr. 
liebar,  in  a  Letter  to  Mr.  Fmton,  on  International  Copy-iigbt,  <1840,) 
hw  nrged  the  jiwtice  of  inch  a  law  with  hi*  nraal  alrility  and  fbroe.  la 
BoDtley  T.  Foatar,  10  iSnaM,  339,  the  vice-ohancellar  of  England  heU 
that  to  alien,  leiident  abroad,  who  compoaea  a  work  alKoed  and  poblNbea 
It  fitit  in  England,  wai  entitled  to  the  protection  of  oopy-ri^it  By  the 
•tatnto  of  7  and  B  Vict  c.  69,  the  Qoeen  in  oonncU  tnay  grant  a  eopy- 
ri^t  in  any  book,  ^int  or  wotki  of  art  whioh  at  tlie  time  of  nch  order 
ritall  be  first  pobltibed  in  any  ibreign  oonntry,  to  the  aolboit  &o.  and  their 
representatirea  and  BMigna  fin  a  term  not  eieeading  that  of  tho  author'a 
«^-right  therein  in  England. 

The  earliaBt  ioatanoe  of  a  proleoted  oopy-iight  for  printing  booki,  wm 
granted  by  the  Senate  of  Veniaa,  m  1469 ;  and  a*  eady  m  1486,  a  can- 


DigizedtyGOOgle 


Lm.  XXXVL]         op  FBB80NAL  PSOFERTT.  373 

printing,  refvintii:^,  publiBfaing  and  rending  them,  for 
the  term  of  twenty-eight  years,  firom  the  time  of  record- 
ing the  title  thereof;  and  if  the  author,  inventoi  or 
des^er,  or  any  of  them,  where  the  work  was 
or^ioally  composed  and  made  *by  more  than  one  *374 
person,  be  living,  and  a  citizen  of  the  United  States, 
or  resident  therein,  at  the  end  of  the  term,  or,  beii^  dead, 
shall  have  1^  a  widow,  or  child  or  children,  either  or  all 
of  them  hving,  she  or  they  are  entitled  to  the  same  exclu- 
sive right  for  the  iiirther  term  of  fourteen  years,  on  com- 
plying with  the  terms  prescrihed  by  the  act  of  congress. 
Those  tenns  are,  ^at  the  author  or  proprietor,  before 
publication,  deposit  a  printed  copy  of  the  title  of  the  hook, 
map,  chart,  musical  compositioQ,  prim,  cut  or  engraving 
in  tho  clerk's  office  of  the  district  wherein  he  resides,  and 
which  copy  is  to  be  recorded  ;  and  that  he  cause  to  be 
inserted  on  the  title-page,  or  the  page  next  following,  of 
each  and  every  edition  of  the  book,  and  cause  to  be  im- 
pressed on  the  face  of  the  map,  chart,  musical  composi- 
tion, print,  cut  or  engraving,  or  upon  the  title  or  frontis- 
piece of  a  voliune  of  the  same,  the  following  words, 
"  Entered,  according  to  the  act  of  congress,  in  the  year 

,  by  A.  B.,  in  the  clerk's  office  of  the  district  court 

of ,"  (as  the  case  may  be.)    He  is  then,  within  three 

months  after  publishing  the  book,  or  other  work,  as  afore* 
said,  to  cause  to  be  delivered  a  copy  of  the  same  to  the 
clerk  of  the  said  district  court,  who  is  once  in  every  year 
to  transmit  a  certified  list  of  all  such  records  of  copy- 
right, and  the  several  books  or  other  works  deposited  as 
aforesaid,  to  the  secretary  of  state,  to  be  preserved  in  his 
office.  The  violation  of  the  copy-right  thus  duly  secured, 
is  guarded  against  by  adequate  penalties  and  forfeitures. 
On  the  renewal  of  the  copy-r^ht,  the  title  of  tfie  work, 
must  be  again  recorded,  and  a  copy  of  the  work  deliv- 


fonUp  of  tli«  pnn  or  iwtnlnt  oq  the  mIs  ot  printed  booki,  wu  intrada- 
Md  ia  Oermur.  HaUam't  Intn4iietion  la  tht  Literattire  ■/  Surapi, 
T«LLp.9M.S4a 
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ered  to  the  clerk  of  the  district,  and  the  entry  of  the  lecoid 
noticed  as  aforesaid  at  the  heg;inniag  of  the  vork ;  and 
all  these  regulations  must  be  complied  vith,  within  six 
months  before  the  expiration  of  the  first  term.  And  in 
addition  to  these  regulations,  the  author  or  proprietor 
must,  within  two  months  from  the  date  of  the  renewal, 
cause  a  copy  of  the  record  thereof  to  be  published  in  one 
or  more  of  the  pubhc  newspapers  printed  in  the  Uiuted 

States  for  the  space  of  four  weeks.* 
•375        'It  was  for  some  time  the  prevailing  and  better 

opinion  in  England,  that  authors  had  an  ezclusire 
copy-right  at  common  law,  as  permanent  as  the  property 
of  an  estate  ;  and  that  the  statute  of  8  Anne,  c.  19,  pro* 
lecting  by  penalties  that  right  for  fourteen  years,  was 
only  an  additional  sanction,  and  made  in  affirmance  of  the 
common  law.  This  point  came  at  last  to  be  questioned ; 
and  it  became  the  subject  of  a  very  serious  litigation  in 
the  court  of  K.  B.  It  was  debated  at  the  bar  and  upon  the 
bench,  with  great  exertion  of  talent,  and  a  very  extensive 
erudition  and  skill  in  jurisprudence.  It  was  decided, 
that  every  author  had  a  conmion  law  right  in  perpetuity, 
independent  of  statute,  to  the  exclusive  priDting  and  pub- 
lishing his  original  compositioQ8.>>  The  court  were  not 
unanimous ;  and  a  subsequent  decision  of  the  House  of 
Lords,  in  Donaldson  v.  Secket,  in  February,  1774,  settled 
this  very  litigated  question  against  the  opinion  of  the  K. 
B.,  by  establishing  that  the  common  law  right  of  action 
(if  any  existed)  could  not  be  exercised  beyond  the  time 
limited  by  the  statute  of  Anne.^ 


■Act  of  CongiMi,  FebniBiy  3d,  lB31,oh.  16.  The  righli  arsulhon  in. 
1h»  printing,  pnbliihiDi,  pniGu,  ttud  tale  of  Ihsir  woiki,  publiihed  prior  to 
lli»  date  of  thii  atalnta,  dapeod  npon  the  AcU  of  Codetmi  of  1790  and 
1B03  ;  and  for  tbe  proteotion  of  copy-right  under  Ihaae  atatutes,  aea  poMt, 
p.  376,  uote  0— the  cue  of  WbaMon  t.  Peten.  See  Dwight  t,  Appleloa, 
N.  y.  Legal  Obtrver,  vol.  1.  ISS,  cm  the  velid  iMniity  of  e  copy-ri^t. 

»  HIU«r  T.  Taylor,  4  fiurr.  Rtp.  S303. 

•  DonaldsoD  t.  Beeket,  4  Burr.  Rtp.  240S.  7  Bre.  P.  C.  83.  8.  C. 
BecLbrd  t.  Hood,  T  Term  R,p.  630. 
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The  act  of  congress  is  declared  not  to  extend  to  pro- 
hibit the  importation  oi  vending,  printing  or  publishing, 
vitbin  the  United  States,  any  map,  chart  or  book,  muai- 
cftl  composition,  print  or  engraving,  written,  composed,  or 
made,  by  any  person  not  a  citizen  of  the  United  States 
nor  resident  within  the  jurisdiction  thereo£ 

The  statute  of  Anne  had  a  provision  against  the  acw- 
city  of  editions  and  exorbitancy  of  price.  The  act  of 
coogress  has  no  such  provision ;  and  it  leaves  authors  to 
regulate,  in  their  discretion,  the  number  and  price  of  their 
books,  calculating  (and  probably  very  correctly)  that  the 
interest  an  author  has  in  a  rapid  and  extensive  sale  of 
bis  work,  will  be  sufficient  to  keep  the  price  reasonable, 
and  the  market  well  supplied.  >  The  act  of  congress, 
though  taken  generally  from  the  piovisious  in  the 
statute  of  8  Anne,  ch,  19^  varies  from  *it  in  several  *376 
respects.  The  statute  of  Anne  did  not  discrimi- 
nate, as  the  act  o£  congress  does,  between  natives  and 
foreigners,  or  require  any  previous  residence  of  the  latter, 
but  granted  the  privilege  of  copy-right  to  every  author  of 
any  book>  The  statute  of  Anne  renewed  the  copy-right  at 
the  eviration  of  the  fourteen  years,  if  the  author  was  then 
living,  for  another  term  of  fourteen  years,  without  any 
re-entry  and  republication,  as  is  required  with  us.  In 
one  respect,  authors  with  us  are  exempted  &om  an  ex- 
ceedingly onerous  burden  imposed  upon  them  by  the 
statute  of  Anne.'    That  statute  required  not  only  the  ti- 


■  When  tba  oopy-iigbt,  ot  tlia  eaaliinTe  prinlege  sf  priating  and  lelllDg 
booki  for  B  IJmitad  paiiod  wu  introduced  in  Spain,  nnder  Iiaballa,  it  WM 
fnnted,  nja  Mr.  Pnacott,  'Hitt.  af  Ftrdinani  and  IiaMla,  to).  iL  307,) 
ia  MDndcratioD  of  the  grantee  aelling  at  a  reaaonabte  rate  ;  and  foreign 
booki  of  every  deacriptbn  were  allowed  to  be  in^rtod  into  the  kingdom 
ftaa  of  all  iatf  wbaloTer. 

k  8ee  D'Almaiae  t.  Booej,  1  Ymmffe  ^  Cattftr,  988. 

•  The  eienptioa  of  Arnerican  aatbon,  HMmtivned  in  the  leit,  no  longer 
WMM.  B;  an  aM  of  Congreii,  paaaed  Angnrt  10th,  1846,  eh.  178,  {  10, 
itil  provided  that ''the  aathor  or  proprietor  of  any  book,  Jtc,  for  which  a 
Mpyright  ihall  be  eeoHed,  &e.,  ihall  within  three  nmlh*  from  the  puHi- 
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tie  of  tiie  book  to  be  enteied  at  stationers'  hall,  but  nine 
copies  to  be  deposited  there  for  the  use  of  the  librarieB  of 
the  two  universities,  and  other  libraries ;  and  the  statute 
of  64  Geo.  III.  enlarged  the  number  to  eleven  copies,  by 
requiring  two  copies  for  libraries  in  the  city  of  Dublin.' 
In  the  case  of  splendid  and  expensive  publications  sup- 
porting only  a  few  copies,  this  requisition  is  a  very  heavy 
tax  upon  the  author.  The  statute  of  8  Geo.  II.,  ch.  13, 
securing  the  privilege  of  copy-right  for  twenty-eight  years 
to  the  inventors  of  prints  and  engravings,  did  not  require 
the  deposit  of  any  copies  for  public  uses ;  whereas  the 
act  of  congress  requires  the  like  entry,  publication  and 
deposit,  in  the  case  of  historical  and  other  prints,  as  in 
the  case  of  books.  The  statute  of  64  Geo.  III.,  c  166, 
greatly  improved  upon  the  statute  of  Anne,  and  gave  to 
the  author  at  once  the  full  tenn  of  twenty-eight  years ; 
and  if  he  be  living  at  the  end  of  that  period,  then  for  the 
residue  of  his  life.  The  statute  of  5  and  6  Vict.,  c.  46, 
provided  stiU  more  amply  in  favour  of  authors,  by  de- 
claring that  every  book  published  in  the  life  time  of  its 
author,  shall  endure  for  his  natural  life,  aud  seven  years 
longer ;  and  If  the  seven  years  shall  expire  before  the 
end  of  forty-two  years  from  the  first  publication,  the 
copy-right  shall  endure  for  such  period  of  forty-two 
years.  I" 


cation  of  uid  boob,  Ilo.,  deliver,  or  c«u*»  to  ba  delivered,  one  copy  of  tlw 
Mine  to  the  lihrnriaa  of  (he  Smithsonian  loBtilBtion,  and  one  copy  to  the 
librarian  of  Congren  library,  for  the  oao  at  mid  librariM." 

•  A  (tatnte  of  Wm.  IV,  repealed  thie  part  of  the  (brmer  act,  and  redn- 
ced  the  nnmber  of  dopOBited  copiei  to  Iitb.  llie  Jaw  of  copyright  was 
again  atnended  by  the  act  of  S  and  6  Viet.  c.  4S,  and  by  a  claoas  m  th* 
acta  of  6  aud  9  Vict.  ch.  93,  the  abeolnle  ptohibiUon  of  foreign  raprinti  of 
eopyrigbl  buoka  b  extended  to  the  Britiih  Colonial  poaMouoaa. 

t  Under  tbe  Gnglisb  statote  of  54  Goo.  III.,  the  omiaion  to  ent«r  the 
work  at  atsIioDon'  hall  depriTed  the  aathor  of  tbe  poualtin  given  lo  him 
tar  breach^f  tbe  copy-right,  end  mbjecled  bim  (o  certaui  email  forfeituret ; 
and  his  eielaiive  copy-right  still  eiiated,  and  he  might  toe  for  damages  oa 
(he  violiUion  of  it.  Beckford  t.  Hood,  T  Term  lUp.  G30.  StaL  5  and  6 
¥icl.  c.  45.  S.  P.    The  act  ot  congress  is  sol  ■oseeptibts  of  that  oeiutroe- 
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,       The  cognizance  of  casea  arising  under  the  act  of, 
congress   securing   to   authors    the  copy-right  of  their 


tion,  thnagh  the  ominion  to  depatit  a  eapf  of  tht  i«i>t  in  Ihe  clerk'i  offitw, 
DDdei  the  sol  of  cong^eM  of  1631,  doe*  not  dspriTS  lbs  utthoroT  hia  tcb- 
(ad  copy -right,  nor  of  his  remediea  imdflr  the  atatale.  Thai  proTimon  k 
tnerely  directory.  Il  hu  beea  decided  in  a  oue  ot  oopy-ri^t,  nnder  the 
not  ot  conjfiea  ot  1T90,  that  alter  depoeitiog  the  ticts  of  the  book  in  the 
clerk's  office  the  exetonre  right  waa  veated,  aod  that  the  patdication  of 
the  title,  and  the  depomt  of  a  copy  of  the  book  in  the  aecntary's  offioa, 
were  acta  merelr  direotory,  and  oonatitnted  no  part  of  the  eaaantial  reqni- 
aitaa  for  aeonriog  the  copy-right  Niehola  t.  Ranglea,  3  Day't  Coim.  Rtf. 
145.  But  under  the  act  of  1809,  the  publication  vu  held  to  lie  eBenliaJ. 
Ewer  V.  Coie,4  Wath.  C.  C.  Rep.  497.  And  in  Wbeston  I.  Petef«,8 
Ptler^  V.  S.  Rtp.  591,  the  qneation  of  eopj-right  waa  discnased  by  oonn- 
ael  with  great  learning  and  ability,  and  a  majority  of  the  anpreme  comt 
held,  that  an  aathor  had  no  commaDlaweopy-rightin  hiapabliafa«d  worka; 
that  if  such  a  eommon  law  rifrht  aTer  eiiitrd  in  England,  yet  there  was 
no  common  law  of  the  United  States  on  the  subject,  and  there  waa  no  or* 
*  idence  or  preaumptiou  that  any  such  oommou  law  ri([bt  had  erer  been  in- 
trodnced  or  adopted  in  PennBylvaaia,  where  the  eontroveny  in  thai  cas* 
araae  ;  and  that,  aa  ia  England,  ainoe  the  statute  dT  8  Anne,  an  aulhor^ 
eielonTe  right  of  literary  property  in  his  published  works,  waa  confined  to 
the  period  limited  by  the  stalate,  so  in  that  caM  the  author'a  right  depended 
upon  the  acU  of  eongreei  of  IT90  and  ISOS.  It  was  further  held,  that  tha 
requirements  in  the  act  of  1730,  as  explained  and  amended  by  the  act  of 
180S,  to  deposit  a  copy  of  the  tide  in  the  clerk's  office,  and  to  inaert  a  co- 
py of  that  record  in  the  t1tle-pa|[e  of  the  work,  or  in  the  succeeding  page, 
and  to  publish  the  same  for  four  weeks  in  a  newspaper,  and  to  deposit  a 
aopy  of  the  work,  within  vi  nianthi,  in  the  office  of  the  secretary  of  state, 
were  all  acts  esHtltial  to  the  title,  and  necessary  to  be  performed,  to  enable 
the  author  to  clais  the  protection  and  benefit  of  those  stalutes.  The 
eonrt  likewUe  dBciared,  that  no  reporter  had  or  conid  hare  any  copy-light 
in  the  writteu  opinions  delivered  by  the  judges  of  that  court  The  minor* 
ityof  the  court  held,  that  anthora  had  a  common  law  right  in  their  works, 
which  existed  independent  of  the  acta  of  congress,  and  nnder  the  comoum 
law  of  the  several  statsa ;  and  that  the  statute  right  and  remedy  vested 
upon  recording  the  tiUe  page  of  the  book,  and  iaseitiug  a  copy  of  the  act 
in  the  page  next  to  tbe  title-page ;  Bod  that  the  autneqaent  notice  and  de- 
posit were  merely  directory,  according  to  the  deeiaioa  in  Nichols  v. 
Rugglea. 

H.  Renouard,  the  author  of  a  treatise  on  patents,  as  mentioned  ui  a  pre- 
•eding  note,  has  pabti^ed  a  dissertation  on  the  rights  of  authors,  in  which 
hs  contends  that  authors  have  not,  npon  jnst  principlM,  any  perpetual  eo- 
PT'ril^t,  and  are  only  entitled  to  tbe  protectun  and  remnnmtlon  whioh  sta- 
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■  piodoctions,  belongs  to  the  courts  of  the  Uni' 

•37B    ted  States;  but  there  'are  no  decisions  in  print 

tuts  Ibw  afford*.  Tbe  nibttance  of  thtt  diMsiiBtim  ii  given  in  tho  AiKtr- 
iMn  JmiU,  No.  43,  for  Oclabei,  1839,  and  if  the  reuoD  and  policy  opoa 
which  th«  opinioD  of  M.  Senoaud  ii  founded  be  not  enfficicDt,  ne  bis  nevoN 
theleai  ntisfied  that  the  protection  of  copj-ri^ht  in  parpetuit;,  iodepen- 
dant  of  statute  proviaiou,  aa  wai  once  contended  foi  in  the  |[real  caae  of 
MiiUr  ^  Taylor,  ii  Tiaianar;  and  impracticable. 

The  French  law  of  copj- right  ii  founded  on  the  republican  decree  of  July 
iSth,  1793,  which  gaTetoanthoraof  nritinisaf  all  kinde,  composers  of  ma- 
•acpaintere  andengmvan,  a  right  for  life  in  their  workig  and  to  their  bein,  for 
tan  yean  after  their  deatha,  with  etrong  proTiaiona  againat  the  invasion  of 
taeb  literary  prapartj.  Una  copy  wai  lo  be  depotited  in  the  national  li- 
hmr-  The  imperial  decree  of  the  5th  Febraory,  1810,niade  aome  modi- 
fioationa  of  that  law,  and  gave  the  right  to  the  author  for  life,  and  to  bla 
wiA,  if  ahe  anrrlTed,  for  life,  and  la  their  children  for  twenty  yean ;  and 
lb«  right  wu  leciued  by  adequate  civil  penalties  A  number  of  inteieet- 
tag  queation*  haTO  been  diacuoed  and  decided  in  the  French  tribnnali, 
■ndez  (he  aboTO  law,  and  they  are  reported  in  the  AeperlaJre  dt  Juruprv-  ^ 
4tae*  par  Merlin,  tiL  Centrefaean,  mc.  I — IS  ;  and  in  hii  Quedunu  d« 
Dreil,  tit.  PrBpriitl  Litteraire,  tea.  I,  S.  In  the  caae  of  Manon  &  Bee- 
•on  T.  Mautardier  &.  Iieelcrc,  in  the  latter  work.  eec.  1,  a  new  edition  of 
tka  Dietitntary  of  the  Frnch  icadtmj/,  with  colonraUe  additions  only, 
vee  adjudged  to  be  a  Ijandnlent  Tiolation  of  the  copy-tight ;  and  Merlin 
baa  preaerred  his  elaborate  and  eloqaent  argomeot  in  support  of  lilerary 
pMparly.  In  the  caae  of  Labante  &,  EoaDemaisen  v.  Siebet,  the  queation 
WM  concerning  the  rights  of  foreign  authois ;  and  it  woa  decided,  and 
■allied  on  aH>eal,  in  March,  IBIO,  that  the  French  nosignceof  a  literary 
V  miMioal  work,  not  pnbliabed  abroad,  acquired  in  France,  aflcr  conform- 
ing  to  the  usual  terms  of  the  French  law,  btfon  ant/ puhlicatioa  atrosd, 
the  eiolnaiTo  copy-right  under  tho  law  of  1793.  See  ^tttiimt  it  Droit, 
tiL  Pnprilli  Littamrt,  sec.  S.  It  is  nndeiatood  lo  he  lawful  to  publish  in 
Ftance,  without  the  permission  of  the  author,  a  woik  already  published  in 
•  bieigu  country,  ffeprrtoire  ah.  tup.  sec  10.  The  French  law  is  much 
Bsrs  lUwrai  in  the  protection  of  mtcitectual  production!  to  anthon  and 
Uteir  heirs,  than  either  the  English  or  our  American  law  ;  and  it  is  a  curi- 
oas  fact  in  the  history  of  mankind,  that  the  French  national  convention, 
in  Jnly,  1793,  should  have  bused  themselres  with  the  project  of  a  law  of 
that  kind,  when  Ihe  wholp  repablic  wai  at  that  time  in  the  most  violent 
eonvnlsions,  and  the  combined  armies  were  invading  fVance,  and  besieging 
Valenciennes  ;  when  Faria  was  one  scene  of  sedition,  terror,  proscription, 
inpriaountnt,  and  judicial  massacre,  under  the  fotms  of  the  revolution- 
ary tribunal ;  when  the  conventk>n  bad  jnit  been  mutilated  by  its  own  de- 
t  of  the  depalias  of  the  Gironde  patty,  and 
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on  the  subject,  and  we  must  recur  for  instruction  to  princi- 
ples settled  by  the  English  decisions  under  the  statute  of 


lbs  whole  tMien  wu  pt^uiag  (o  riw  in  k  ntm  to  <ipd  the  iiiTBditB. 
If  ihs  pTOdactian  of  laoh  ■  law,  kt  Hch  a  cruia,  be  not  molrable  lata 
more  Tuiitj  snd  aSectation,  then  indeed  we  ms;  welt  mj,  with  Hi. 
Rame,  an  ineonriatenl  ia  hnmui  Dslnre  with  il*elf,  and  ao  eaij  do  gentle, 
paoiiic  and  generoni  lenciineali  alt;  both  with  the  malt  heroic  eonnyo, 
•nd  the  fiereeit  bubwity ! 

Hien  ■  a  dbpoaition  in  Franee  to  eiiia«{e  Mill  /hnhor  the  leim  of  an 
■nlhoi'l  propeitjt  in  hia  worki ;  sad  the  oommiinonen  appointed  hj  Iho 
king  to  frame  a  new  law  on  the  anbject,  reported,  in  the  eiiiiimer  of  IS9E, 
the  draft  of  a  law,  in  which  they  propoaad  to  give  to  aathon  sad  artliti  af 
worki  of  all  kinib,  property  ui  their  worki  for  Ufc,  and  to  their  legal  repr«' 
■entatiTea,  for  flity  yaara  from  ttieir  daatha :  and  copy  •tight  in  a  work  to  be 
protected  froni  piiaey  by  refweeentatian,  aa  well  aa  piraoy  by  pablioation. 
Bat  It  ia  nndeiatood  that  the  French  copy-right  atiU  reata  upon  the  prori- 
Monaof  IBIO,  and  that  the  propoaad  modifieationa  of  183(1,  did  not  paaa 
into  a  law.  lu  Praana,  by  an  ordinance  of  the  king,  in  June,  1337,  copy- 
■  right  eodoraa  Car  tba  lifa  of  the  antbor,  and  to  hia  heiii  for  thirty  year* 
after  hi*  daath.  The  rapid  and  piratical  reprint  in  Belgiom  of  French 
book*  aa  Boon  aa  they  are  oat,  and  the  oonaaqnent  difliiuon  of  them  all 
over  Franee,  roine  the  Talne  of  copyright  in  FraDoe.  There  ia  the  aome 
aril  aa  reapeet*  French  Switieriand.  Copy-right  haa  a  lair  claim  lo  inter- 
aatioDal  ptotaolion.  In  Germany,  oopy-iight  ia  perpetnal ;  but  it  cannot 
be  of  mooh  Talae,  for  there  ii  no  one  uniform  Germanic  legialation  on  Iba 
aal^ect,  to  protect  eopf -right  among  ao  many  independent  eCatee,  oaing  a 
eommon  langaage.  It  ii  aaid,  however,  that  there  ia  a  reciprocal  aeoority 
of  copy-right  by  treaty  between  Fmaala  and  Anatria ;  and  by  the  act  of 
ouioQ  of  the  Germanic  confederacy  of  1615,  (he  diet  waa  directed  to  make 
nnilbrm  decreea  fbr  the  ptoleetlau  of  copy-right.  By  the  Pnaaian  or^ance 
of  Jane,  1837,  the  oopy-right  taw  of  that  kbgdom  ^pliea  generally  to 
works  pabliahed  in  foreign  itatea,  provided  the  copy-right  law  of  aach  atate 
applies  la  and  protecta  worka  pnbliahed  In  the  PnuHan  dominiana.  So, 
alao,  the  Gngliah  Statute  of  1  and  3  Victoria,  oh.  59,  aMiDrea  to  aothon,  in 
oertain  oaaea,  the  international  oopy-right  by  allowing  the  qaeen  in  ooua- 
dl  to  grant  to  anthon  of  booka,  which  ihall  thereafter  be  pabliahed  in  any 
foreign  conntry  lo  be  apaoiSed  in  the  order,  the  privQege  of  copy-right  in 
the  Britiah  dominionB,  for  a  term  not  exceeding  that  granted  lo  Briliah  an- 
tboia,  npoD  entry  and  depoait  of  the  work  with  the  ware-hcoee  keeper  of 
the  company  of  etationera  in  London.  The  grant  ia  to  be  upon  the  condition 
thalBritiib  anthon  hare  the  like  protection  in  the  foreign  country.  Tht 
ease  of  Germany  ahowa  bow  important  it  waa  in  thia  country,  that  the  law 
of  copy.right  abonld  raat  on  the  bmtd  baal*  of  federal  jnriadiction.  By  the 
law  in  Rnaria,  ••  •■tabliahed  Id  IB98,  eopy>right  in  bo»ki  and  banalatiooa 
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Anne,  and  which  aie,  no  doubt,  essentially  applicable  to 
the  rights  of  authors  under  the  act  of  congress. 

It  was  decided  in  Coleman  v.  Wathen,^  that  the  acting 
of  a  dramatic  composition  on  the  stage,  was  not  a  publi- 
cation within  the  statute.  The  plaintiff  tutd  purchased 
from  O'Keefe  the  copy-right  of  an  entertainment  called 
the  Agreeable  Surprise,  and  the  defendant  represented 
this  piece  upon  the  stage.  The  mete  act  of  repeating 
such  a  performance  from  memory,  was  held  to  be  no  pub- 
lication. On  the  other  hand,  to  take  down  from  the  mouths 
of  the  actors,  the  words  of  a  dramatic  composition,  which 
the  author  had  occasionally  suffered  to  be  acted,  but 
never  printed  or  published,  and  to  publish  it  &om  the  notes 
so  taken  down,  was  deemed  a  breach  of  right ;  and  the 
publication  of  the  copy  so  taken  down  (being  the 
farce  entitled  Love  a  la  Mode,)  was  restrained  by  injtmc- 
tion.>*  Since  the  case  above  mentioned,  injunctions 
*379  have  been  granted  in  chancery,  even  'against  the 
acting  of  a  dramatic  work  without  the  consent  of 


ii  leciued  lo  an  aatbar  Tar  life,  and  to  his  hein,  afler  hii  death,  fortwanty- 
fiTeTsan,  and  no  anch  right  can  be  aoldfor  dabL  Tq  May,  1840,  a  treaty 
WBi  entered  into  by  tbe  Sardiniui  and  AnatriBn  Lombaidy  goranmNila, 
providiDj;  lor  tbe  aseDrity  of  literary  property  witbin  their  reapective  do- 
miaiona  ;  and  the  king  of  tbe  two  Stciliea,  the  Grand  Dnke  or  Tnaeany> 
and  the  Duke*  of  Lacca  and  Modena  have  acoeded  to  tbe  treaty.  Thi*  ia 
jtutty  deemed  a  Tory  aonpiciaaa  event  in  ths  history  of  copy-right.  Tbe 
copy-right  or  right  of  property  in  worka  of  science,  literainre  and  art,  in* 
elnding  pjctoreai  atatuei,  drairinga,  copperplate*  and  lithographa,  ajqieal- 
laf  witbin  their  reepecliTO  Italian  atatet,  ia  aecared  to  tbe  author  and  bia 
•Migna  for  hie  life,  and  for  thirty  yeara  after  his  death.  If  pnUiahed  after 
hie  death,  it  is  protected  for  forty  yeara  ftom  iha  time  of  pnblication. 
Every  article  of  an  Encyclopedia  or  periodical  work,  •iceading  three  printed 
aheeta,  ia  to  be  held  a  aepante  work,  and  all  aliawabie  extracta  are  to  be 
oonfined  to  three  priuted  page*  of  the  original.  In  Holland  and  Belgiom, 
tbe  author  im  protected  in  hia  copy-right  during  hi*  life  and  lo  bia  legal 
repreaentatiTrs  during  twenty  yean  after  bia  death. 

■  S  Term  Rep.  345. 

»  Macklin  t.  Richardion,  Amb.  Rep.  694. 
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the  proprietor  ;k  and  the  tiaiTow  and  nnreasonable  con- 
stmctioQ  given  to  the  claims  of  an  author  by  the  K.  R, 
seems  to  have  been  very  properly  enlai^ed  by  the  court 
of  chancery.  But  as  the  lord  chancellor,  as  late  as  1832, 
tool!  the  opinion  of  the  court  of  K.  B.  whether  an  action 
would  lie  for  publicly  acting,  and  representing  for  profit, 
a  tragedy  altered  for  the  stage,  without  the  consent  of  the 
owner  of  the  copy-right ;  and  as  that  opinion  was  against 
the  action,  it  is  probable  that  the  rule  ia  chancery  will 
conform  to  tha$  at  law>  In  England  there  may  be  re- 
lief granted  against  the  piratical  publication  for  profit,  of 
lectures  delivered  orally,  and  taken  down  in  short  hand 
by  the  pupils."  But  relief  for  such  an  injury  does  not 
seem  to  come  within  any  of  the  provisions  of  the  act  of 
congress  on  the  subject  of  copy-rights ;  and  if  it  can  be 
afforded  at  all,  it  must  be  upon  the  principles  of  the  com- 
mon law,  under  the  state  jurisdictions.^ 

If  an  author  first  pubUshes  abroad,  and  does  not  use 
due  diligence  to  publish  in  England,  and  another  fairly 
publishes  his  work  ia  England,  it  is  held,  that  he 
cannot  sue  for  a  breach  of  copy-right.  Whether  the  act 
of  printing  and  publishing  abroad  makes  the  work  publi- 
d  juris,  is  not  decided.  It  becomes  so  if  the  author  does 
not  promptly  print  and  publish  in  England  ;  and  the  sta- 
tute of  Anne  had  a  reference  to  publications  in  England, 
and  it  was  them  only  that  it  intended  to  protect.' 


•HorriiT.  Hbub,  and  Morria  t.  K«ll7,  cited  in  £il<n  as /njiiM.  198. 

k  HaiTtiy  T.  EUiston,  5  Banun  ^  Aid.  657. 

°  Abemethey  t.  Hntchinnn,  reported  ia  Mavgham  on  lAttTari)  Pr»- 
ptrty,  147—154.  The  itstnte  of  5  kad  6  Wm.  IV.  □.  65,  has  ilace  le- 
oared  to  oral  l«ctill«n>  the  aale  liberty  of  ptiaiiag  and  pablishiBg  their  own 
oampoaitioas. 

i  In  Cleytoa  r.  Stone,  decided  in  (he  circuit  conrt  of  the  United  States, 
at  New-York,  December,  18S8,  it  wbb  held,  that  apHn  currcnl,  publiihed 
in  &  aemi-weekly  newepapar,  waa  not  a  book,  irithiu  the  act  of  congrea, 
becaOBB  Dot  work  of  (oieoce  or  learoia^,  bat  of  mere  indintry. 

•  Clenunti  t.  Walker,  9  Bantx.  j-  CreM.  661.  In  the  cmb  of  Chap- 
pell  T.  Puiday,  1845, 1  i  Mtttm  ^  W.  319,  the  Lord  Ch.  Baron  upon  « 
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An  injunction  to  restrain  the  pablication  of  un- 
*380    published  'manuscripts  has  been  frequently  graated 

in  England:*  and  on  the  ground,  that  the  author 
had  a  property  in  an  unpublished  worit  independent  of 
the  statute.i"  Literary  property  is  the  ownership  to  . 
*hich  an  author  is  entitled  in  the  original  manuscript  of 
his  literary  work  ;  and  the  identity  of  the  work  consists 
in  the  sentiment  and  language."  It  is  clearly  the  author's 
exclusive  right,  inasmuch  as  it  is  created  by  his  own  la- 
bor and  invention  ;  and  the  reason  and  moral  sense  of 
mankind  acquiesce  in  the  solidity  of  the  tiUe,    The  act 


NTiBW  of  the  BD{Uih  aotboiitMa,  deelkced  tha  ranU  la  be,  Ihnt  it  a  fonigm 
Uthor,  Bot  luriiig  pnbliihed  abroad,  fint  publahai  in  England,  hs  may 
bare  tbe  benefit  of  the  En^iib  itatutee  of  S  ll.  I.  and  &4  G.  3. ;  bat  that  no 
eM*  bad  decided,  that  if  tbe  author  fint  pabtithed  abroad,  he  can  alUr- 
wardi  have  the  benefit  oT  H  bjr  pnblithing  in  England.  The  declakni  In 
tlie  eaaa  was,  that  a  foreign  author,  teiiding  abroad  or  the  anignee  of  a 
loniga  anthor  vho  oompoeei  and  pnbliihea  hii  waA  abroad,  had  not  at 
oominon  law,  nor  ondet  the  En^iih  itatutea  abOTe  mentioned,  any  oepf  • 
right  in  England.  The  British  atatntei,  aid  Ch.  B.  PoUook  meant  only  t» 
protect  Britiih  aabjaoti,  and  to  foiter  and  eneonrage  Briliah  indnatiy  and 
talent. 

•  Eden  oil  Injunetietu,  199,  SOa 

b  Duke  of  Queenabury  t.  Shebbeare,  3  Edtn't  Rtp.  3S9.  Sontbey  T. 
Sbemood,  3  MerivaWt  Rtp,  435.  Macklin  t.  Richaidaon,  Ami.  Rtp. 
Ii94.    Whi[eT.Gerack,3Srir>w.  j'.lM.B98. 

•  Tbe  identity  of  a  literary  eampnaitiaii.  myi  BirWm.  Blaekatone,  oen- 
■iati  entirely  in  the  lentiment  and  tbe  langnage.  Tlie  eame  cenoeptiona, 
clothed  in  the  lame  wordi,  must  neceanrily  be  tbe  nine  eompoaition.  3 
BUteki.  Cmnm.  406.  Tbe  copy-right  appliea  to  the  pecntiar  expmidon  of 
ideas  which  the  author  bas  used,  and  a  work  may  be  the  rabjecl  of  copy- 
right,  allhongb  the  materials  whicb  eompoM  it  may  be  (bund  in  the  vorka 
of  other  antbora  antecedently  printed,  prarided  the  plan,  tbe  arrangement, 
and  the  eombination  of  thoae  materials,  be  original,  and  which  mnit  neoea- 
iKrily  be  tbe  resalt  of  ialelleetnal  exertion  and  skill.  It  m  of  no  oonaa- 
qoonce  whether  the  invasion  of  tbe  copy-rigbt  be  a  simple  reprint,  or  by 
JDCorparating  the  whole,  or  a  large  portioa  thereof,  in  some  larger  worii. 
The  ibrm  in  whicb  the  piracy  is  effected,  is  not  material.  Gray  t.  fioaeell, 
ecu.  3.  for  MassBCbosetU,  October,  1839.  1  Story'tRep.li.  Emer- 
son T.  Daviea,  3  Slery't  Rtp.  TG6.  An  eqailable  right  to  a  copy-right  U 
equally  within  the  protection  of  the  law.  Shadwell,  V,  Chanoellor,  in  Bohn 
*.  Bogoe,  Feb.  1846. 
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of  congTess  saya,  that  no  person  shall  he  entitled  to  the 
henefit  of  the  act,  unless  he  shall,  before  puhlication,  re- 
cord the  book  in  the  clerk's  office  of  the  district  court,  by 
depositing  a  printed  copy  of  the  title  with  the  clerk  ;  but 
.  there  is  another  section  of  the  act  which  declares,  that  if 
any  person  shall  print  or  publish  any  manuscript,  with- 
oQt  the  consent  of  the  author  or  proprietor,  (he  being  a 
citizen  or  resident  of  the  United  States,)  he  shall  be  re- 
sponsible in  damages  by  a  special  action  on  the  case. 
The  courts  of  ^e  United  States  are  authorized  to  grant 
injunctions  to  prevent  the  violation  of  the  rights  of  au- 
thors and  inventors,  and  to  protect  manuscripts  from  pira- 
tical pubUcation.*  No  length  of  time  will  authorize  the 
publication  of  an  author's  original  manuscript  widiout  his 
consent.  In  England  the  publication  of  private  letters, 
forming  a  Uterary  composition,  has  been  restrained,  on  the 
ground  of  a  joint  property  existing  in  the  writer,  as 
well  as  in  the  person  to  whom  the  letters  were  addressed. 
The  letters  of  Pope,  Swift,  and  others,  and  the  letters  of 
Lord  Chesterfield,  were  prevented  from  a  surreptitious  and 
unauthorized  publication  by  the  process  of  injunction. 
Lord  Ch.  Hardwicke  declared  that  the  receiver  of  a  pri- 
vate letter  only  acquires  a  qualified  interest  in  it.  The 
paper  on  which  it  is  written  may  belong  to  him,  but  the 
composition  does  not ;  and  he  cannot  publish  it  without 
the  consent  of  the  writer.**  In  the  case  of  Percival 
V.  'Pkipps,'  the  vice-chancellor  held,  that  prirate  "SSI 
letters,  having  the  character  of  literary  composi- 
tion, were  within  the  spirit  of  the  act  protecting  literary 
property ;  and  that  by  sending  a  letter  the  writer  did  not 
give  the  receiver  the  right  to  publish  it.    But  the  court 


•  Aet  a/  CojtgrtMt,  Fibruny  3d,  1631,  lec.  9. 

k  Pupa  T.  Curl,  3  Atk,  Rip.  343.  Thompum  r.  Stanhope,  Avih.  Stp. 
737.  In  1804,  the  ooart  of  eenioiii  in  Scotland,  interdioted,  at  the  in- 
•Unce  of  ihe  children,  the  pnbliCBtion  of  the  maniucript  lelten  a(  the  poet 
Bnnu.    Cadell  Sl  Dari*  v.  Stewart,  oitMl  in  1  BtU'i  Com.  116.  a. 

•  S  Fm.  ^  Bta.  19. 
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■would  not  interfere  to  restrain  the  publication  of  commer- 
cial or  friendly  letters,  except  under  circumstances.!^ 
The  publication  or  production  of  business  letters,  might 
often  be  necessary  in  one's  own  defence.  If  the  publica- 
tion of  private  letters  would  be  a  breach  of  trust,  the  pub- 
lication has  been,  and  may  be  restrained.<>  It  is  easy  to 
perceive  the  deUcacy  and  importance  of  this  branch  of 
eqnity  jurisdiction  relative  to  the  publication  of  mana- 
scnpts  and  private  correspondence.  The  publication  of 
private  tetters  ought  to  be  restrained,  when  it  would  be  a 
breach  of  confidence  and  trust,  as  letters  of  courtship  ; 
or  when  injurious  to  the  character  and  happiness  of 
others.  On  the  other  hand,  the  courts  will  not  lend  theii 
protection  to  works  which  are  evidently  injurious  to  the 
public  morals  or  peace,  or  are  an  offence  against  decency,  or 
are  libels  upon  individuals.'' 


■  In  Welmora  v.  SeovBtl,  3  Eduarft  N.  T.  Ch.  Rep.  515.  The  viM* 
obancellDr  refowd  to  eieroiae  tfaa  power  to  pravent  the  pnbUcalien  of  pri- 
T>te  leltara  of  bnainaas,  uA<n  thtg  potttutd  na  attrihuie  of  liUrar]/  com/*- 

t  Percivol  r.  Phippa,  3  Vet.  ^  Bta.  37.  Bert  of  Gnnard  i.  Daphio,  1 
Soil  ^  B.  309.  Gee  t.  Plitohard,  2  Swamt.  Rep.  418.  Mr.  JoMtlee  Story 
■aerts  BtrongEy  the  propriety  of  the  juriidietioD,  bj  injimetiaii,  Id  netraia 
the  palilicBtJDn  of  piirtle  letlen,  Ihangh  uot  slrictly  literary  oompoeitioiu, 
exeept  when  called  Tor  in  the  Bdmiuiitratiaa  of  public  JuMico.  Cent,  n 
Eq.  Juritpmdtnet,  vol.  ii.  320—323.  Dbqw  t.  Leclera,  1  Mvlirt'i  Lauu, 
Rrp.  297.  The  doctriae  ii  maad  and  jiut,  (hat  a  ceort  of  eqahy  iiag\a  to 
interpose  irhere  a  letter  trom  iti  very  nature,  aa  iu  the  caaei  of  matteii  of 
bunnnsi,  or  Irisndiihip,  or  adrioe,  or  family  or  private  canfidenee,  import* 
the  implied  er  uecsnary  intantion  and  duty  of  privacy  and  ■ecrecy,  or 
where  the  publlcaliaQ  would  be  a  lioiation  of  trtut  or  cotffidtnci,  fDonded 
in  coDtract,  or  implied  fi'om  circnmstancea  ;  ur  nbea  made  for  the  purpose 
of  indalgiag  a  jroai  and  diHoaed  pnblic  anrioaity  by  Lhe  eircnlation  of  pri- 
TBte  nnecdotea,  or  family  aecrata,  or  peraonal  conceroi.  Story,  ufti  fpru, 
■ec.  947.  948.  949. 

•  Forea  v.  Jtdinea,  4  Etq.  It.  F.  Rep.  97.  Hims  t.  Dale,  3  Catnp.  Rep. 
97.  n.  Soulhey  t.  Sherwood,  9  Merivak't  Rtf.  435.  Waleot  t.  Walker, 
T  Vt».  I.  Iiawrenca  v.  Smith,  1  JacaVt  Rep.  471.  Mnrray  t.  Benbew, 
and  Lawrence  v.  Smith,  decided  io  1633,  and  cited  in  Mang&am  o»  IMe- 
raryPrcptrty.W,  91. 
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A  copy-light  may  exist  in  a  tranalatioii  aa  much  as  in 
90  original  composition,  and  whethei  it  be  produced  by 
personal  application  and  expense,  or  by  gift.  >  A  copy, 
right  may  exist  in  part  of  a  work,  without  having  an 
,  exclusiTe  right  to  the  whole.  Gray's  poems  were  col- 
lected and  published,  with  additional  pieces,  by 
Uason  ;  and  Lord  Bathurst  'prohibited,  by  injunc-  *3SZ 
tioo,  the  unauthorized  publication  of  the  additions.  ■> 
So,  Lord  Hardwicke  restrained  a  defendant  from  printing 
Milton's  Paradise  Lost,  with  Dr.  Newton's  notes.'  A 
mere  colourable  abridgment  of  a  book  is  an  evasion  of 
the  statute,  and  will  be  restrained ;  but,  as  Lord  Hard- 
wicke observed,  tfais  will  not  apply  to  a  real  and  iair 
abridgment ;  for  an  abridgment  may,  with  great  pro- 
priety be  called  a  new  book.  It  is  often  very  extremely 
useful,  and  displays  equally  the  invention,  teaming,  and 
judgment  of  the  author.^  A  bona  fide  abridgment  of 
Hawkeaworth's  Voyages  has  been  held  no  violation  of 
the  original  copy-right."  So,  an  abridgment  of  Johnson's 
Rasselas,  given  as  an  abstract  in  the  Annual  Register, 
was  held  not  to  be  a  piratical  invasion  of  the  copy-right 
but  innocent,  and  not  injurious  to  the  original  work/ 


•  WyaU  T.  Bornajd,  3  Vtt.  4  Bm.  77. 

k  HuoD  T.  Murray,  eitad  in  1  Batf*  Rtp.  369. 

•  Lord  KeajraD,  in  1  Ba»t'*  Srp.  361.  Toaton  t.  W&lker,  17S9.  3 
S»«ntt.  Sep.  671.  Thoogh  Ihers  waa  Dotbiag  naw  in  Miltan't  ParadiM 
Lait,  with  Nswlan'i  notoi,  except  the  nalea.  Lord  BardwEcka  grsnted  sn 
iojanclion  againat  tha  wboln  book  ;  bat  the  rale  ■eema  new  to  be,  tbat 
cfaancerj  cannot  grant  an  injonctioD  ngainit  (A«  nhalt  of  a  book,  on  ac- 
count of  the  piratkal  quality  of  c  part,  nnlen  the  part  pirated  ii  anch,  that 
granting  an  Injnnction  againal  that  part  ntccwarjly  deatroya  tha  whole. 
An  action  at  law  may  be  brought  for  pirating  a  part.  Lord  Eldon,  in 
Mawman  t.  Tegg,  3  RattoWt  Rep.  398.  An  editor  may  have  a  copy- 
right in  hia  own  mufiual  nalea.    Wheaton  T.  Pelen,  B  Ptltr^  Rep.  SSI. 

•  Gylea  v.  Wilcoi,  3  Atk.  Rtp.  U\. 

•  AnoD.  Lafet  Rep.  775. 

r  Dodaley  r.  Kinneialey,  Ami.  Rtp.  403.  Thia  lalitndinary  right  ef 
abfidgment  b  lialda  la  ahoae,  and  to  tr»neh  upon  the  copy-right  of  (ha 
autlior.    The  qneation  aa  to  a  b»Raj!ilc  ■bridgmsntmay  toniinot  Mnraeh 
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A  person  cannot,  under  the  pretence  of  quotation,  pub- 
lish either  the  whole,  or  any  material  part  of  anotfiet's 


DpOD  the  qaanUt]',  m  the  -nUne  at  the  lelectad  matariala.  AU  lb*  ntal 
part  of  uiothBr'i  boak,  mid  Lord  CaUsnhun,  might  be  taken,  thodgh  it 
mi^t  bo  oT  a  smill  prapartion  oC  the  book  in  qaanlity.  The  sliEhtBit 
aircDDUtancei  in  those  mmi,  as  Lord  Eldaa  veil  obaeired,  make  the 
most  impoitant  diitinction.  Wilkiua  T.  Aikin,  17  Vtteg,  65.  Bramw«B 
T.  Halcomb,  3  Mylne  j-  Craig,  737,  Sannden  t.  Smilb,  A  798,  T39. 
Mr.  Jnatice  Story  maka  (ome  verf  jut  and  pattineat  obaarvatiam  on  thit 
point,  in  the  caae  of  Gray  v.  Rnnell,  C.  C.  U.  S.  for  MaiaaishDHiLU,  Octo- 
ber Tenn,  1839, 1  Stmy'iR-ll.  AndaaeTidenceof  the  aeniibililyu  well 
ai  good  ■enoeand  aoaiid  morality  of  autbonon  tbii  lubjecl,  we  may  refer  to 
Dr.  lieber,  who  condsmna  this  abase  of  copy-iigfat  nnder  the  ahape  of 
abridgmenta,  and  holda  that  it  ia  ai  if  a  man  had  a  right  to  cat  the  ean  of 
my  oom,  prorided  he  leaTo*  the  italka  aotonohed.  PoliiUal  Ethiet,  toL 
i.  133.  Lord  Campbell,  in  hii  very  intereatlng  and  loamed  "  livea  of  the 
*  Lord  Chaocellon,"  toL  t.  56,  qnsetioni  the  extent  of  the  rale  laid  down 
by  Lord  Hirdwicke,  which  may  eitend  to  as  abridpnaat  tending  to  in- 
jnre  the  reputation  and  leMen  the  profiti  of  an  aathor.  In  Cnrtia'  TVoa- 
tise  on  Copyri^t,  the  author  reviewa  critically  the  Rngiiah  and  Ameiicaa 
eaaei  on  thii  point,  and  arriTei  at  the  fallowing  coactciian  :  "  The  teaull* 
to  wbieb  EagllBb  and  American  juriapmdeace  ongbt  to  come,  Dpon  ttda 
qneltion,  is,  that  an  abridgment,  in  which  the  text,  the  plan,  the  idsaa, 
argamenti,  nanative  and  diacuaaion  of  an  original  author  are  reprodnoed, 
in  a  condeoaed  form,  ia  a  violation  of  hia  right  of  property."  Cuiiii  on 
Copyright,  p.  SI80.  He  cites  Renonard'a  Draitt  d^  AuUurt,  torn.  1.  p. 
349.  2G9,  and  torn.  3.  p.  S9— 34,  hy  which  it  aeema  that,  in  franco,  by  the 
law  of  1793  ;  and  in  Belgium,  by  a  law  of  tho  25th  Jananry,  18IT,  and 
by  the  fruMtnn  taw  of  the  Ilth  June,  1637,  abridgments,  withoat  liesnse, 
are  violatioas  of  the  author's  rights. 

There  woald  seem  to  be  little  doubt  that  the  osh  soppooed  by  Mt- 
Cnrits.  nod  indeed  much  lea  than  the  case  sappoaed,  would  be  a  Ttolation 
of  oopy-righi  :  and,  at  the  same  time,  it  may  be  admitted  (hat  no  mono- 
poly ean,  or  ought  to  exist  in  ideal.  In  the  Appendix  to  Maagkiai^i 
treatise  on  the  laws  of  literary  property,  p.  316— 2S8,  Tarioua  opiniona  are 
eolteeted  on  (he  nnlore  of  lilemry  property,  which.  If  allowed  to  be  cor- 
net, may  haTO  deciuTe  effbct  in  resolving  the  present  enquiry.  A  wrilet. 
In  the  Monthly  Reriaw  tot  1774,  (Maugham,  appendix,  p.  391,)  observes: 
"  Every  man'a  ideas  are  donbtleas  his  own,  and  not  the  less  so  bacaasa 
another  penen  nay  have  happened  to  fall  into  ihe  same  train  of  thinking 
with  himself  Bat  this  is  not  the  property  which  an  author  claims ;  h  Is 
a  property  in  literary  composition,  the  identity  of  which  consiats  in  the 
same  thoughts,  ranged  in  the  same  order,  and  exprened  In  the  same 
wMds."    Mr.  Ha^iave's  opinion  !■  to  tho  same  ellbct,  (Maugham,  p. 
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work  ;  bat  be  may  use,  what  is  in  all  cases  very  difficult 
to  define,  lair  quotation.*  A  man  may  adopt  pait  of  the 
work  of  another.  The  quo  animo  is  the  inquiry  in  these 
cases.  The  question  is,  whether  it  be  t^  legitimate  uae 
of  another's  pubUcation,  in  the  exercise  of  a  mental  ope- 
ration, deserving  the  character  of  an  original  work.)*  If 
an  encyclopcedia  oi  review  should  copy  so  much 
of  a  book  as  to  serve  as  a  'substitute  for  it,  it  be.  *3S3 
comas  an  actionable  violation  of  literary  property, 
even  without  the  animua  furandi.  If  so  much  be  ax- 
tracted  as  to  communicate  the  same  knowledge  as  the 


3IG] :  "The  mbject  of  the  prapert;  ii  a  wrtttcn  compoailioa ;  and  that 
one  writtsB  composjlion  may  be  difUD^mihBd  Irom  uiothei  ia  a  Inilh  too 
erideDt  la  be  mach  arguid  apon.  Eveiy  man  hai  a  mods  of  cambioii^ 
aiul  BxprMiing  hii  idaaa  peeglior  to  bimwif.  Tbe  Mune  doetnnca,  tba 
Mine  opiniona  uoTei  came  from  two  psiaouB,  or  even  from  tbs  ■bdio  pw- 
•oa  at  di&ereat  timea,  clotbed  wholly  in  tha  aaiiia  laiigiiage.  A  atrtmg  m- 
lemblance  of  itjle.  of  acntimoDta,  of  plan  and  diapoaiUon,  will  frequently 
be  found ;  but  there  ia  aacb  an  [nfinite  variety  in  the  mode  of  thinkiiig 
aad  writing,  aa  well  ia  the  extent  and  connection  of  idaaa,  aa  Is  tlie 
aae  uid  airangement  of  woida,  that  a  Uteraiy  work  wbolly  ori(in>l,  llko 
the  lioDkan  face,  will  altray*  have  aome  sin^aritiea,  aome  linea,  anna* 
baturoB  1«  chaiacteriia  it,  and  to  £x  and  eatabliab  ila  idantity." 

TbaM  opiniona  aeem  to  aoooid  in  the  principle  that  Ibe  proper  ^geot  of 
tbe  Mf y-right  ia  tha  pta^iur  exfreuum  of  tie  autkeifi  idtat,  meaning 
bj  tbia,  tha  atructnre  of  hia  wofk,  the  tequence  of  hia  ramaika,  and,  abore 
all,  hia  laaynage ;  and  that  thia  pecniiaiity  ia  alwaya  dialinfuiahabla,  at, 
bf  a  law  of  nalnre,  every  hniuan  prodnetion  i»  atDinped  with  the  idio*yn- 
cney  of  the  anlboi'a  miad. 

If  than  viawa  are  correct,  it  will  follow  that  any  t^dgment  of  tba 
work,  in  tba  original  aatbor**  language,  ia  an  infhngament  of  hia  ri^t ; 
and,  indeadi  every  qnotalion  will  be,  pre  tattta,  a  violation,  uuleaa  escoaed 
fit  the  ground  of  ila  ineouiderftble  eitent,  or  on  the  preauraed  bmoiU  of  tbe 
Mithor,  whioh  in  worka  of  fair  criliciam,  might  be  JDatly  implied. 

•  Ur.  Cnrtia,  after  an  ezBDuDaLjoD  of  tbe  auiboritiea  on  the  qaealion  bow 
bi  tbe  quotation  of  paaaagea  may  be  allowed,  even  when  there  ta  a  fUr 
*okiiowl«dgaieiit  of  the  aooree  from  which  they  ore  taken,  obaervei: 
"  There  ia  no  mwe  definite  and  connatent  limita  than  tht  point  ubtre  am 
i^jurji  may  be  foreeived,  which  variea  of  conrae  in  each  caas,  and  ia  not 
by  our  law  K)ppoHd  to  be  capable  of  a  diatiaot  aonoancament  bj  a  pM- 
itive  nile."    Cvrti*  on  C^ifrigkt,  p.  353. 

k  Wilkin*  V.  Aikin,  ll.Vt*.  423. 
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original  work,  it  is  a  violation  of  copy-right.  It  must  not 
be  in  substance  a  copy.  An  encyclopoEdia  must  not  be 
allowed  by  its  transcripts,  to  sweep  up  all  modem  works. 
It  would  be  a  recipe  for  completely  breaking  down  lite- 
rary property.' 

The  act  of  congress  of  1831,  (and  of  which  the  sub- 
stance has  been  given  in  ^e  preceding  pages,)  has 
greatly  enlarged  the  privilege  of  copy-right  beyond  that 
which  existed  under  the  acts  of  congress  of  1790  and 
1803.  Under  those  acts,  the  exclusive  right  of  printing, 
publishing  and  vending,  was  confined  to  the  term  of  four- 
teen years,  with  the  privilege  of  renewal  for  the  further 
term  of  fourteen  years,  if  the  author  should  be  living  when 
the  first  term  expired.  The  act  of  1831  extends  and  con- 
tinues to  the  proprietors  of  copy-rights  then  existing,  and 
not  expired  when  the  act  passed,  the  benefit  of  all  its  pro- 


•  Roirarth  t.  Wilkos,  1  Campb.  N.  P.  Rep.  94.  In  Bohn  t.  Bopie,  be- 
fore tbe  V.  Chuicelliir  of  EagUnd,  in  Fab.  1S46,  (JVns-Tort  Legal  Ot- 
itrvtr  for  AoKQit,  lS46,)  il  wu  beld  that  the  word  uibtUuU  wu  B«t 
'  mrreotly  used  by  Lord  EUonboroDKh,  in  the  obm  in  Cttmpball,  fiir  ■ 
work  ma;  be  i  piracy  tlioii{h  the  pungei  oopied  ere  itated  to  be  qneta- 
tjoiu,  and  are  not  *o  extenahre  as  to  render  the  practical  woA  ■  nbatitiita 
far  the  original  work.  If  the  piracy  take,  though  m  qaotation,  a  material- 
ly TolaaUe  port  of  a  work,  it  ii  a  breach  of  copy-rigfat,  and  ehanoery  will 
interfere  and  direct  a  trial  on  that  point.  If  the  matter  eitraoted  from  a 
pnblicatioD  be  merely  for  the  pnrpota  of  ertliciam,  or  if  tlio  matter  extrac- 
ted be  too  minnte  aa  a  niatter  of  property  or  tbIdb,  it  will  not  be  protee- 
ted  nnder  an  injnnction.  Bell  r.  Whitehead,  in  the  Engliah  Chsnoaryi 
1B39.  la  the  caae  of  the  PutluJtn-*  of  SparU  Life  of  Watkiiigten  r 
TU  PiaiMm  of  Upham't  Lift  of  Wathingtan,  in  U.  8.  C.  C.  Ibr  Haa- 
•aehmetta,  IB4I,  it  appeared  that  353  pages  oat  of  BS6  pagea  of  whieh 
the  3  Tolomee  of  the  walk  of  the  defendant  wai  cempoeed,  were  copied 
vtrbalim  ftam  the  Ibrmer  work,  being  Istten  of  Waahlngton-  Judge 
Story  granted  a  perpetnal  injnnctian,  and  held  that  the  letten  of  Waah- 
iagton  were  the  iubject"of  copyright  nnder  the  circumitancee  in  which 
they  were  plaoed.  He  laid  down  the  general  propoeition  that  if  n  mneh 
of  a  work  be  taken  in  fotm  and  eubatance,  that  the  valae  of  the  rafginal 
walk  ia  eeiwlbly  diminiebed,  or  the  labon  of  the  original  anther  are  snb- 
itantialty,  to  an  injnrioiu  extent,  appropriated  by  another,  it  oonatitnlai, 
ifl  punt  of  law,  pirvoj  pn  tmOt. 
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visions  for  the  enlarged  tenn  given  by  the  act,  to  be  com- 
puted from  tbe  time  of  the  first  entry  of  the  copy-right 
under  the  former  statutes,  and  with  the  like  privilege  of 
renewal,  as  is  provided  in  relation  to  copy-rights  origin- 
ally secured  under  the  act  of  1831.  All  the  provisions 
and  remedies  intended  for  the  protection  and  security  of 
copy-rights,  are  declared  to  extend  to  the  benefit  of  the 
proprietors  of  copy-rights  already  obtained  according  to 
law,  during  the  extended  teim  thereof,  in  the  same  man- 
ner as  tf  the  copy-right  had  been  entered  and  secured 
under  the  new  act^ 

Under  the  English  law  it  was  understood  that  if  the 
author  assigned  away  his  right  generally,  and  outlived 
the  period  of  38  years,  his  assignee,  by  the  general  as- 
signment, would  have  th<  benefit  of  the  resulting  tenn 
of  fourteen  years  more.  Such  a  contingent  right  in  the 
author  himself^  will  pass  by  the  general  assignment 
of  all  his  interest  in  the  copy-righL^  'But  if  the  *38i 
author  died  before  the  expiration  of  the  period  en- 
titling him  to  a  renewal,  his  personal  representatives,  and 
not  the  assignee,  were  entitled  to  the  renewal. ^  The 
language  of  the  act  of  congress,  giving  the  right  of  re- 
newal, in  the  case  of  the  author's  death,  to  his  widow 


•  Act  of  CMfnM,  Ftbnuij  Sd,  I8SI,  eh.  16.  mc  15, 16.  The  act  at 
•Mgran  of  Fab.  15th,  1819,  ch.  19,  gm  to  the  circnit  ooott*  or^nal  eo^- 
atMoM,  u  well  in  eqaity  at  aL  law,  of  all  laiti  and  controTeniei,  aiinsf 
nndar  any  law  of  the  United  Slates,  franliag-  or  oanGnning  to  aotbon  or 
mTenlori  the  eieltniTa  right  to  their  writinp  or  diacareriea ;  and  with 
anttioril;  on  billa  in  eqaity  to  grant  injanoliona,  aceordiog  to  the  conne 
and  principle*  o/  coorla  of  eqaity,  to  prevant  the  violation  of  the  right!  at 
aathora  or  inventon. 

k  Caraan  t.  Bowlea,  9  Bra.  C.  C.  80.  By  act  of  CongreM  of  Jane  30lh, 
11134,  iaatnunwila  in  writing  br  tiie  traiwbr  or  aMignment  of  oopj-righta, 
are  to  be  prored  or  toknowMged,  ■■  deed*  for  the  conveyance  of  land 
•re,  and  are  (o  be  recorded  in  the  office  where  the  origiaal  copy-tight  ia 
depeaited  and  reooided.  If  not  ao  recorded  within  liilj  day*  tAer  exeon- 
Umi,  they  are  to  be  deemed  frandnlant  and  void  agalnet  any  aQbaeqaent 
piuohaaer  or  mortgagee  liir  ralnaUe  » 

•  PtUrtdarff't  AW.  vol.  vL  p.  565. 
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and  childten,  would  seem  to  require  the  same  coDStmc- 
tioDj  and  to  have  intended  a  peraoiiaJ  benefit  to  the  wid- 
ov  and  children.  The  statute  speaks  of  the  widow  and 
children  in  a  restrictiye  sense  as  a  descriptio  persona- 
rum  ;  and  it  says  that  they  shall  be  entitled  to  the  le- 
newal  of  the  copy-right,  on  complying  with  certain 
terms.* 

The  justice  and  policy  of  securing  to  ingenious  and 
learned  men  the  profit  of  their  discoveries  and  intellectual 
labour,  were  very  ably  stated  by  the  court  of  K.  B.  in 
the  great  case  of  Miller  v.  Taylor.  I'he  consiitution 
and  laws  of  the  United  States  contain  the  declared  sense 
of  this  country  in  favour  of  some  reasonable  provision 
for  the  security  of  their  productions.  The  former  law  of 
congress  afforded  only  a  scanty  and  inadequate  protec- 
tion, and  did  not  rise  to  a  level  with  the  hberal  spirit  of 
the  age.  But  the  recent  statute  has  made  liberal  amends, 
and  redeemed  the  government  of  our  coimtry  fi»m  the 
reproach  to  which  it  had  been  exposed.  Lord  Camden 
once  declaimed  against  hterary  property.  "  Glory,"  said 
he,  "  is  the  reward  of  science,  and  those  who  deserve  it 
scorn  all  meaner  views.  It  was  not  for  gain  that  Bacon, 
Mewton,  Milton  and  Locke  instructed  and  delighted  the 
world."  In  answer  to  this  it  may  be  said,  that  the  most 
tllustrions  writers  in  every  branch  of  science,  within  the 
last  half  century,  have  reaped  a  comJbrtable  support  as 
well  as  immortal  fiime,  fi^m  the  fruits  of  their  pen.  The 
experiment  in  Great  Britain  has  proved  the  utility,  as 


•  In  the  MM  of  Ibe  Her.  Joba  Ptarpotit,  ia  th«  U.  S.  Circnit  Court  for 
Haamcbtuetti,  b  1847,  hinng  ungned  hii  copy-right  to  his  book,  Tke 
Saader,  reneWMl  Iho  copj-ri^t  tt  the  expiration  of  the  14  jtan,  vii  tbe 
Mrigae*  Mntioaing  Id  poUidi  the  book  u  hii  own,  the  oonrt,  (Judge 
Weoiiitvy)  held  that  the  sotiiDr,  byielling  the  copf-ri([bt,  uld  only  tlM 
ri^t  then  eziiting,  and  tbmt  tbe  nibaeqnBDt  copy-right  m  teoewed,  belonged 
to  llw  originel  anUior,  «Bd  die  HBgnee  wee  decreed  to  aoooiut  for  hi*  sob- 
■eqDent  iilee. 
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Tell  as  the  justice,  of  securing  a  liberal  lecompense  to  in- 
tellectual laboui ;  and  the  prospect  of  gain  has  not  been 
found,  in  the  case  of  such  men  as  Robertson,  or  Gibbon, 
m  Sir  Walter  Scott,  either  to  extinguish  the  ardour  of 
genius,  or  abate  the  love  of  true  glory. 
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OF   TITLE   TO    FBRSOirAL     FROPEBTT   BT  TRANSFER  BV 

ACT  OP  law- 
Goods  and  chattels  may  change  ovneis  by  act  of  law, 
in  the  cases  of  forfeiture,  succession,  marriage,  jadgment, 
insolvency  and  intestacy.  Those  of  succession  and  mar- 
riage have  already  been  considered,  and  I  shall  now  con- 
iine  myself  to  the  other  means  of  acijuiring  title  to  chat- 
tels by  act  of  law. 

1.  By  forfeiturt. 

The  title  of  government  to  goods  by  forfeiture,  as  a 
punishment  for  crimes,  is  confined,  in  New- York,  to  the 
case  of  treason.  The  right,  so  far  as  it  exists  in  this  coim- 
try,  depends,  probably,  upon  local  statute  law  ;  and  the 
tendency  of  public  opinion  has  been  to  condemn  forfeiture 
of  property,  at  least  in  cases  of  felony,  as  being  an  unne- 
cessary and  hard  punishment  of  the  felon's  posterity. 
EvCTy  person  convicted  of  any  maimer  of  treason,  under 
the  laws  of  New- York,  forfeits  his  goods  and  chattels,  and 
also  his  lands  and  tenements,  during  his  life-time ;  but 
the  rights  of  all  third  persons,  existing  at  the  time  of  the 
commissionofthetreason,aresaved.>  Forfeiture  of 
"386  property  for  crimes  in  any  other  case,  is  expressly  'abo- 


•  K.  Y.  JUviti  StaMtt,  toL  L  p.  384,  m>o.  1,  9 ;  nL  il  p.  656.  aec.  3. 
Il  i>  wade  tbe  duly  of  tlw  attonisy-gaData],  to  recOTsi,  bf  ejsctmeBl,  re^ 
ttMe  eschoBlod  to  the  pnopla  of  tti«  lUt*  of  New-Toifc,  or  forfeilAd  upon 
uty  eoDTietJon  w  oatlnwry  for  tnuaQ.  Jbid.  tdL  L  p.  983,  3U.  Tbera 
N  ■  nmiltr  Matnta  proTaion  in  miM  of  tho  otiior  itttw. 
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lishecL*  Aod  even  the  attainder  of  treason  does  not  ex- 
tend to  corrupt  the  blood  of  the  offender,  or  to  forfeit  the 
dower  of  his  wife>  The  forfeiture  in  treasMi  as  to  real 
estate,  related,  at  common  law,  back  to  the  time  of  the 
treason  committed ;  and,  therefore,  all  alienations  and  in- 
cumbrances by  the  traitor,  between  the  time  of  the  offence 
and  the  conviction,  were  avoided ;  but  the  forfeiture  of 
his  goods  and  chattels  related  only  to  the  time  of  the  con- 
viction, and  all  sales  made  in  good  &ith,  and  withoiii 
fraud,  before  conviction,  were  good.° 

Forfeiture  of  estate,  and  corruption  of  blood,  under  the 
laws  of  the  United  States,  and  including  cases  of  treason, 
are  abolished-^  Forfeiture  of  property,  in  cases  of  trea- 
son and  felony,  was  a  part  of  the  common  law,  and  must 
exist  at  this  day  in  the  jurisprudence  of  those  stales 
where  it  haa  not  been  abolished  by  their  constitutions,  or 
by  statute.*  iSeveral  of  the  state  constitutions  have  pro- 
vided that  no  attainder  of  treason  or  felony  shall  work 
comiptioQ  of  blood  or  forfeiture  of  estate,  except  during 
the  life  of  the  offender,  r  and  some  of  them  have  taken 
away  the  power  of  forfeiture  absolutely,  without  any 
such  exception.!  There  are  other  state  consUtutions 
which  impliedly  admit  the  existence  or  propriety  of  the 
power  of  forfeiture,  by  taking  away  the  right  of  forfeiture 


•  ff.  y.  Benttd  Statutti,  toI.  ii.  p.  701.  e«c.  39. 

k  Aid.  vol.  i.  p.  743.  MO.  IG.  /Aid.  vol,  I  p.  383.  /Nd.70l.  ii.p.TOI, 
se&as.    Ihid.  vol.  u.  p.  98.  mo.  81. 

•3H<tM>i.P.  C.  b.3.cfa.49.uc30.  4  Btaekt.  Cam.  SBO.  In  the  cue 
of  ciutom-boue  ariiaree  for  fbrtailiira  of  gaoia,  the  ti^e  of  tba  gfoiern- 
ment  relatoH  bank  to  the  Uiim  of  Ihe  forfeiture.  Ooean  la*.  Co.  t.  Follays, 
13  PtUr/  Rep.  157. 

'  Lmc$ef  V.  S.  April  SOth,  1790,  oh.  9.  im.  34. 

•  In  Manwhiuatti,  u  UDib  undsr  thsii  oharter  were  held  oi  of  the 
IDUIM  of  Gart-Gresnwiob,  the  coalomi  of  gsTsl-kind  were  ao  far  applied 
10  the  tennre,  u  not  to  lulqect  the  land*  to  furfeitora  for  treaaoa  oi 
blony.     Hutek.  Hat.  vol.  i.  p.  447. 

r  ConatitatkniB  of  FeunaylTaniB,  Dalawire  and  Keulacky. 

t  ConttitntioDa  at  Conneetieut,  Ohio,  Tenne«Me,  Indiana,  Ulinoia  and 
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ezpiessly  in  cases  of  suicido,  and  in  the  case  of  deodand, 
and  pieserring  silence  as  to  other  cases ;  and  in  one  in- 
stance*  forfeiture  of  property  is  limited  to  the  cases  of 
treason  and  muider.  • 

The  English  law  has  felt  the  beneficial  influence  of 
the  progress  of  public  opinioa  on  this  subject.  The  sta- 
tute of  7  Anne,  ch.  22,  abolished,  after  the  death  of  the 
pretender,  forfeiture  for  treason  beyond  the  life  of 
'387  the  offender  ;  and  'though  the  statute  of  17  Geo. 
II.  ch.  29,  postponed  the  operation  of  that  prorision, 
it  was  only  until  the  death  of  the  pretender  and  his  sons. 
And,  by  a  bill  introduced  into  parliament  by  Sir  Samuel 
Romilly,  in  1814,  and  fUterwards,  under  modifications, 
passed  into  a  law,  corruption  of  blood,  in  cases  of  felony, 
except  murder,  was  abolished.!*  The  ingenious  and  ^- 
rited  defence  of  the  law  of  forfeiture,  which  was  made  by 
Sir  Charles  Yorke  in  the  middle  of  the  last  century ,c  and 
in  which  he  insisted,  diat  it  stood  on  "just,  social,  and 
comprehensive  principles,  and  was  a  necessary  safeguard 
to  the  state,  whether  built  on  maxims  of  monarchy  or 
freedom,^  has  failed  to  convince  the  judgment,  or  satisfy 
the  humanity  of  the  present  age. 

Government  succeeds,  as  of  course,  to  the  personal  and 
real  estate  of  the  intestate,  when  he  has  no  heirs,  or  next 
of  kin,  to  appear  and  claim  it ;  but  this  is  for  the  sake  of 
order  and  good  policy  ;  and  the  succession  in  such  cases 
is  usually  regulated  by  statute.^ 


in  or  Mwyland. 

k  Thii  wai  the  stilnts  at  54  Geo.  III.  ch.  145,  lAioh  deeluwd,  ibat  no 
attainder  for  felony,  murder  eioepted,  ahonld  extend  to  dinnherit  tb* 
bein,  ot  affect  tbe  right  and  title  to  tbo  landa  bejond  the  life  of  the  oSen- 
dar.  Tbe  itatnte  of  3  and  4  Wm,  IV.  e.  106,  weut  Anther,  and  declaied, 
tbat  after  tbe  dealb  at  any  perami  altainted,  hie  deteendanti  may  tDheril. 

•  ContidervtuninH  (As  I^mof  Fmftilmt  for  High  Trtaten. 

i  Dant't  Abr.  toI.  it.  p.  537,  536.  StatuUt  af  CtnnrclKtit,  1891,  p. 
198. 
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IL  By  judgment. 

On  a  recovery  by  law  in  an  actioa  of  tiespaBa  oi  tro- 
Ter  of  the  value  of  a  specific  chattel,  of  which  the  pos- 
session has  been  acquired  by  tort,  the  title  of  the  goods 
is  altered  by  the  recovery,  and  is  transferred  to  the  defen- 
dant ;  and  the  damages  recovered  are  the  price  of  the 
chattel  so  transferred  by  operation  of  law — selutio  pretii 
amptionis  loco  habetur.  The  books  either  do  not  agree,  or 
do  not  speak  with  precision  oa  the  point,  whether  the 
transfer  takes  place  in  cootemplaticKi  of  law,  upon  the 
final  judgment  merely,  or  whether  the  amount  of  the 
judgment  ihust  first  be  actually  paid  or  recovered 
by  execution.  In  Brovm  v.  •  Wotton,^  Fennei,  J.,  "SSS 
said,  that  in  case  of  trespass,  after  the  judgment 
given,  the  property  of  the  goods  is  changed,  so  that  the 
former  proprietor  may  not  seize  them  again;  and  in 
Adams  v.  Broughton,^  the  K.  B.  declared,  that  the  pro* 
perty  in  the  goods  was  entirely  altered  by  the  judgment 
obtained  in  trover,  and  the  damages  recovered  were  the 
price  thereo£  On  the  other  hand,  the  rule  is  stated  in 
Jenkins^  to  be,  that  if  one  person  recovers  damages  in 
trespass  against  another  for  taking  his  chattel,  "  by  the 
recovery  and  execution  done  thereon,"  the  property  of  the 
chattel  is  vested  in  the  trespasser ;  and  in  the  Touch- 
stone,d  it  is  said,  that  if  one  recovers  damages  of  a  ties- 
passer  for  taking  his  goods,  the  law  gives  him  the  proper- 
ty of  the  goods,  "  because  he  hath  paid  for  them." 
The  rule  in  the  civil  law  was,  that  when  the  wrongful 
possessor  of  moveable  property,  who  was  not  in  a  condi- 
tion to  restore  it,  had  been  condemned  in  damages,  and 
had  paid  the  same  to  the  original  proprietor,  he  becam» 
possessed  of  the  title.  The  Roman  and  the  French  law 
speak  of  the  change  of  r^hts  as  depending  upon  the  pay- 


>  Cra.  /.  73. 

»  Anire^f*  Btp.  IB.  S.  C    Str.  WB. 

•  Jtnk.  Ctnl.  Eon  Sa  p.  189. 
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nient  of  the  estimated  value.*  So,  also,  in  the  modem 
case  of  Drake  v.  Mitchell  *>  Lord  EUenborough  observed, 
that  he  always  understood  die  principle  o(  transit  inrem 
judicatam  to  relate  only  to  liie  particular  cause  of  action 
in  which  the  judgment  was  recovered,  operating  as  a 
change  of  remedy,  from  its  being  of  a  higher  nature  than 
before  \  and  that  a  judgment  recovered  in  any  form  of 
action,  was  still  but  a  security  for  the  original  cause  o€ 
action,  until  it  was  made  productive  in  satiafacdon  to  the 
party ;  and  until  then  it  would  not  operate  to  change  any 

other  collateral  coacimrent  remedy  which  the  party 
*389     might  "have.    I'his  is  the  more  reasonable,  if  not 

the  more  authoritative  conclusion  on  the  question*' 


•  Dig.  6. 1. 35.  63.  Patkier,  Traili  Droit  de  PnprUti,  No.  3C4.  Mer- 
lin, Rtptrloin,  ToL  13.  p.  34.    Virbii.  Fret. 

b  3  Baif*  Sep.  S51. 

•  It  remuui  ■  vexsd  qasatioD,  by  reasoD  of  loon  ot  cODtndicloiy  deeU- 
ions  in  the  books,  whether  b  recorery  by  jndgmant  io  treapu*  or  tFDVsr 
of  the  TBlna  of  a  chattel,  doa,  by  implication  of  i»w,  ptr  le,  kmonnt  U> 
a  traaafei  of  title  to  the  defeuiliuit,  oi  thou  who  held  under  him,  without 
paynieat  or  wttirfaction  of  the  JDdgnient  In  Smith  v.  Gibeon,  Co*,  lemf. 
Hard.  303,  Lord  Hardwicke  Baid,  that  if  the  plaintiff  tecovandamaffea  tar 
a  thing,  it  ia  aa  a  baIo  of  a  thing  to  the  defondant,  which  Toata  tha  property 
in  luni,  Mad  it  is  a  bar  to  another  notion  for  the  lame  thing.  Ilie  plea  In 
that  caas,  la  whieh  the  remark  applied,  wai,  that  the  damage!  giren  were 
ncmtrtd  m/uU  tatitfaeiion  ofthe  daraegea anaiained.  Id  MootT.  Watia, 
1  Lard  Raym.  614,  Lord  Holt  is  made  to  uy  that  in  replevin  for  cattle 
with  adhanc  dtlitut,  damage*  gJTen  for  the  cattle  will  change  the  property. 
In  the  aame  case,  (w  reported  in  IS  Mod.  Sip.  438,  ho  aaya,  that  in  reple- 
vin for  oallle  with  an  adhmte  Jttimt,  and  jadgment  for  damagee  againat 
tba  dafenduit,  h/  jwymtnl  Ihereof,  the  property  of  the  dialreas  resti  in  him. 
The  American  caiea  leavo  the  law  in  equal  nncertainty.  In  Cmiii  v. 
Groat,  6  Johnt.  Rep.  168,  Chrterhoat  v.  Roberta,  8  Ctmm't  Sep.  43,  Pren- 
tin,  J.,  in  Saadenon  T.  Caldwell,  3  Aik.  Sep.  'JQ3,  Jcnei  v.  M'Neil,  2 
BoiUy^i  S.  C.  Rep.  466,  and  Walker  t.  FarnBworth,  Snp.  Conrt  of  Ten- 
neeaee,  September,  1B44,  the  doctrine  ie,  that  a  recovery  in  domagea  of  the 
value  of  a  apecific  chattel  dooi  not,  of  itself,  work  a  change  of  title,  and 
tranifer  it  to  the  defendant,  or  hii  vendee,  witbont  eatisfaction  of  the  valne 
fonnd.  This  !■  the  better  doctrine,  property  does  not  pan  by  the  Jndgmenl, 
but  aoly  by  aatisfaclion  of  the  jadgment ;  so  it  ia  adjadged  in  Sharp  v. 
Ony,  i  B.  Mpmot,  4,  that  a  judgnuot  in  detinne  wlthont  MtiifBatlaD, 
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in.  Bjf  inaolveney. 

It  has  been  found  necessary,  in  goTemments  which 
authorize  persooal  an-est  and  imprisonment  for  debt  to 
interpose  and  provide  relief  for  the  debtor  in  cases  of  in- 
evitable misfortune  ;  and  this  has  been  particularly  the 
case  in  respect  to  insolvent  merchants,  who  are  obliged, 
by  the  habits,  the  pursuits,  and  the  enterprizing  nature  of 
trade,  to  give  and  receive  credit,  and  encounter  extraor- 
dinary hazards.  Bankrupt  and  insolvent  laws  are  in- 
tended to  secure  the  application  of  the  effects  of  thedebt- 
or  to  the  payment  of  his  debts,  and  then  to  relieve  him 
frtan  the  weight  of  them.* 


do«a  Dot  Changs  tli«  right  of  propaitj.  On  the  otbar,  hand  it  ii  dvelued  in 
MoiNll  *.  Johnnn,  1  ifcn.  ^  Mmf.  449,  Floyd  t.  Bravn,  1  Jtmelt't  Rtf. 
131,  Harah  v.  Pier,  4  IHd.  373,  Fox  t.  The  Northeni  Libertiec,  3  Wttt 
4  Serg.  107,  Rogan,  J.,  in  Meniek  Eetaie,  S  Wall*  f  Strg.  17,  RogtN 
V.  Moore,  1  Rict't  S.  C.  Rip.  60,  and  Culitle  v.  Buile;,  3  Onedtaf't 
Rtp,  3£0,  that  a  neaveiy  or  the  vaLaa  of  a  chaltol,  bj  judgmenl,  difeata 
the  plaintiff' of  hia  title,  and  tnoifera  it  to  the  defendant,  thon^  the  jodg- 
mant  be  not  latiified,  and  bare  him  from  anerting  hia  title  in  any  olhor 
■c^D.  In  the  Ja*.  Lap  Ma;,  foi  April,  1344,  there  ia  an  able  diKDMJoa^ 
the  anthoriliM  and  of  the  legal  priaoiplea  applicable  to  the  qneation  of  the 
"uaarfer  of  penODBlpropertrb;  judgment,"  and  in  KingT.Hcare,  11  Mttt, 
4  W.  494,  it  waa  adjudged,  anet  a  full  diMDMon,  that  a  jodgnoDt  tgaintt 
one  of  two  joint  debtonia  a  bar,  agaioat  the  other.  Il  ia  otherwiae  where 
the  debt  la  joint  and  tntral.  The  right  given  by  the  jodgnent  withont 
aaliaractian,  aei^  the  infeiioi  remedy  by  actian  fo  r  the  Btuna  debt,  and 
the  BBine  mnlt  foUom  ia  tort  The  aame  principle  of  lav  waa  deelared  in 
Ward  T.  Johomn,  13  Mat*.  R.  148,  Snilh  r.  Black,  9  Sarg.  j-  Kaiole.  R. 
143,  and  Robertaonv.  Smith,  18  Jainann,  454.  IT  one  debndant  in  a  joint 
contract  and  action,  can  plead  a  anScient  bar  aa  it  reapeota  himfelf,  it  will 
af ail  the  other  defendant,  wbereaa  in  the  caae  of  ajoint  and  mn-ol  con- 
tract, an  nnaatiified  jndgment  againet  one  of  the  debtoia  ia  no  bar  to  «  lab- 
•eqaent  action  againat  the  other.  The  eaae  in  the  Sopreme  Conrt  of 
the  United  State*,  in  Sheeby  t.  HandevJle,  6  Crandt  R.  353,  may  be 
aonsdamd  aa  haTing  been  completely  oTorraled  by  oar  American  anthori- 
tiea,  long  before  the  aame  deeiaion  againat  it  waa  made  in  the  Engliah 
Court  of  Exchequer.  See  Tiaflon  t.  United  Sutee,  3  Sttr^t  R.  616, 
confirmation  of  the  euae  of  King  v.  Hoara. 

•-  InaolTenoy  meana  the  oondition  of  a  psraon  unable  to  pay  bit  debta  aa 
they  foil  dne,  or  in  the  nnal  eoatae  of  trade  and  bnaneo.  Deeda  of  oon- 
poaliona  with  oreditora  frcqnently  avoid  the  neecMty  of  a  iiwrt  to  4a- 
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(1.)  The  constitution  of  the  United  States  gave  to  con- 
gress the  power  to  establish  uuifonn  laws  oa  the  subject 
of  bankruptcies  throughout  the  United  States.  Bank- 
ruptcy in  the  English  law  has,  by  long  and  settled  usage, 
received  an  appropriate  meaning,  and  has  been  consi- 
dered to  be  appUcable  only  to  unfoitunate  traders,  or  per- 
sons who  get  their  livelihood  by  buying  and  selling  for 
gain,  and  who  do  certain  acts  which  afford  evidence  of 

an  intentioa  to  avoid  payment  of  their  debts.* 
*390  *Tbe  general  principle  that  pervades  the  Eng- 
lish bankrupt  system,  is  equality  among  creditors 
who  have  not  previously  and  duly  procured  some  legal  lien 
upon  the  estate  of  the  bankrupt ;  and  in  order  to  attain 
and  preserve  that  equality,  the  bankrupt's  estate,  as  soon 
as  an  act  of  bankruptcy  is  committed,  becomes  a  com- 
mon fund  for  the  payment  of  his  debts,  and  be  loaes 


ehngra  under  boakrnpt  and  iotolTeDt  lam.  By  Uibm  coatraeU,  the  eradi- 
ton  afrm  lo  accspt  &  eoDiposition  for  tbeir  debt*,  on  a  part  of  the  wholst 
aod  discharge  the  dabtor.  They  bare  been  termed  priTate  bankmploiei, 
withont  the  adTanlagn  ■UeDdlng  a  regular  commiaalim  ;  bnt  if  they  are 
nade  faiily,  and  in  good  faith,  and  atrlotly  conducted,  they  are  valid  in 
«qnity  and  beneHcial  to  all  putiei.  See  (he  oaee  of  Ex  parte  Vers,  and 
M>e  Ibid.  19  Veitf.n.  A  cfedilor  who  doea  not  agree  with  otber  eredilora 
tea  campeiitioa  it  not  bound  ;  bnt  if  ha  does  consent,  an  agreameDtin  de- 
rogalion  of  the  compontion  ii  frandaleut  in  respect  to  the  nlher  creditors, 
and  Told.  The  compoaitiou  binds  hioi  to  good  faitb.  Greenwood  v.  Led- 
better,  13  Pria't  Extk.  Rtp.  183.  Aeker  v.  Phmnii,  4  Paige'*  Rtji. 
305.  Jaokman  t.  Mitchell,  13  Ve»ey,  581.  Ei  parte  Sadler  &.  JacluKiD, 
15  Ibid.  S3.  Leiceiter  t.  Base,  4  Eatt't  Rep.  373.  Browne  v.  SUckpolo, 
9  ti.  B.  Rtp.  4T8.  See  a  collection  of  all  tbe  modem  cans  on  the  sabject, 
Pttertdorf'i  Abr.  vol.  ri.  tiL  Comp.  with  Crediloni,  and  to  the  notes  added 
te  the  esse  of  Comber  t.  Wane,  1  Str.  495,  in  Smith's  StUetien  of  Leading 
C<Ma,  in  the  Law  Library,  N.  S.  toI.  37. 

•  3  Blaeti.  Com.  385.  471.  The  bankrupt  act  of  6  Geo.  IT.  enlarged  the 
deseriptioa  cf  persons  subject  to  the  bankrupt  laws,  and  eitendadit  lo  per- 
Mna  following  the  roeation  of  "Tietuallers,  keepersoF  inns,  taTenu,  hotels, 
or  ooSee-honees."  A  bankrupt  maaru  a  brokan  up  and  rt^ned  trader,  ac- 
oording  to  the  original  rignlGcation  of  the  term  ;  a  penm  whoae  table  or 
eonnter  of  budnesi  is  broken  np,  Baneut  mptu*.  Story,  J.,  m  Breretl  T. 
atone,  3  Sfr^t  Rtp.  453. 
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the  character  and  power  of  a  proprietor  over  it.*  He 
can  no  longer  give  aoy  prefeiences  among  his  credi- 
tors, and  the  race  of  diligence  between  them  to  gain 
advantEiges  is  wholly  interrupted ;  and  if  the  bankrupt 
acts  fairly  and  candidly,  he  will  ultimately  be  relieved 
from  imprisonmeat,  and  even  from  the  obligation  of  his 
debts.  In  this  respect  there  is  a  marked  difference  in  ge- 
neral between  the  bankrupt  and  insolvent  laws,  for 
while  the  bankrupt  may  be  discharged  from  his  debts, 
the  insolvent  debtor  is  usually  only  discharged  from  im- 
prisonmeat. But  the  line  of  partition  between  bankrupt 
and  insolvent  laws  is  not  so  distinctly  marked,  as  to  ena- 
ble any  person  to  say,  with  positive  precision,  what  be- 
longs exclusively  to  the  one,  and  not  to  the  other  class  of 
laws.  It  ia  difficult  to  discriminate  wiUi  accuracy  be- 
tween bankrupt  and  insolvent  laws ;  and  therefore  a 
bankrupt  taw  may  contain  those  regulations  which  are 
generally  found  in  insolvent  lavs,  and  an  insolvent  law 
may  contain  those  which  are  common  to  a  bankrupt  law.>> 
The  legislature  of  the  Union  possesses  the  power  of  en- 
acting bankrupt  laws,  and  those  of  the  states  the  power 
of  enactii^  insolvent  laws;  and  a  state  has  like- 
wise authority  to  pass  a  bankrupt  law.*^    But  no  state 

■Tha  Eo^liili  lair  carriu  the  lieu  of  the  naiguMi  of  th«  bonkrapt,  bask 
lo  lbs  lime  of  tha  act  of  bankniptey  cwnmiltad,  to  that  tha  abariff  who,  an 
jLfu,,  aeiiaa  and  aalli  the  gooda  of  the  bankrupt  bafora  tha  aamni»on  ia- 
•aed,  hat  after  the  aot  of  baakraptoj  eommittad,  and  witboat  nalics  of  tha 
act  of  baokmptE;,  beoomea  luble  m  trover  to  tbe  aaigneee,  inumaeb  a* 
the  aaifnment  haa  ralatioii  back  to  the  act  of  bankmpto;,  sod  teal*  tbe 
Ikle  lo  tba  properlj  in  the  UMgneea  from  tbat  time.  Cooper  t.  Chitt7,  1 
Burr.  Rep.  3G.  Balme  t.  Halton,  1  Cnaiplm  f  Mttmm,  3G3.  S.  C.  9 
Bbtghan't  Rtf.  471.  This  laatdaciaion  waamade  in  tha  eicheqoar  ohan- 
bet,  after  a  rer;  able  and  leamad  diioiuaioD,  and  tbe  rala  waa  oouidarod 
aa  eetllcd,  ai  it  had  baan  nniformly  noogniiad  and  acted  opoo,  erer  rinoe 
tha  deciaioo  nndar  Lord  Manafield. 

k  Manhall,  Ch.  J  ,  in  StargM  r.  Cnwninahiald,  4  Wlnlm,  135. 

•  Inaolvent  lam,  qnile  oo-eitandTe  trith  tbe  Engliah  bankrupt  ayilaai 
ia  Iheir  oparationi  and  objecta,  haTe  not  been  imfraqnaBt  in  our  colonial 
and  itale  legialation.  and  no  diatinctMn  wai  ever  Bttoili|ited  to  be  made  in 
tbe  aame  balwcaQ  baskraptoiaa  and  iiMal*w«iaa.  SUrjf*  Cmm.  m  Cmit. 
CAiTol.  iU.p.11. 
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bankrupt  or  insolvent  law  can  be  permitted  to  impair  die 
obligation  of  contracts :  and  there  must  likewise  be  no 
act  of  congress  in  existence  on  the  subject,  conflicting  with 
such  law>  There  is  this  further  limitation  also  on  the 
power  of  the  separate  states  to  pass  bankrupt  or  insol- 
Tent  laws,  that  they  cannot,  in  the  exercise  of  that  power, 

act  upon  the  rights  of  citizens  of  other  states.^ 
"Sdl    At  present,  there  is  not  any  bankrupt  'system  in 

existence  under  the  government  of  the  United 
States,  and  the  several  states  are  left  &ee  lo  institute  their 
own  bankrupt  systems,  subject  to  the  limitations  which 
have  been  mentioned.^    The  objection   to  a  national 

>  Slnrgca  v.  CTOwninihieU,  4  Wttatm,  133.  8m,  mlu,  l^bbon  *. 
Ocden,  9  Ibid.  197. 397.  335.  33&  HoMon  t.  Moore,  5  Ibid.  34. 49.  S3. 
M.  Tlwae  euoa  bave  acttted  tha  doctrine  that  the  poirer  rn  congreai  to 
pUB  buiknipt  Uwi  i«  not  excluarve,  bat  tbe  nme  power  m>7  be  eierdnd 
by  the  itatea  refpeetivelj,  nnder  the  reatiictloDi  wbicb  are  mentioDed  in 
tbe  text.  Jadge  Story  rays,  thai  Jadge  Wuhiagton  maintaiDed,  at  all 
times,  an  oppoaita  opinion  in  favor  of  the  power  being  eiclualTG  in  coDgrsa  ^ 
and  he  layii,  tbst  hie  oplaion  wu  known  to  bavs  been  adopted  bji  at  lent 
out  othtT  of  tic  judge*.  SUrry'i  Cam.  on  tht  Conit.  vol.  i,  p .  428,  note. 
Since  tbe  paaaage  of  the  banknipl  act  of  the  United  Statea,  in  1841,  it  hai 
been  decided,  that  a  atate  insnlrent  act  may  eiial  in  fall  vigor,  «>  far  aa  it 
does  not  impede  tha  operation  of  tlte  baokrapt  lair.  They  do  not  come  in 
omflict  nntil  the  bankrupt  law  attaebea  npon  tbe  peraon  and  property  of 
tbe  bankrapt,  and  that  ia  not  until  it  ii  jadicinlty  aKertained  that  the  pcti- 
tionet  is  a  paraon  entitted  to  the  benefit!  of  ibe  ant  by  being  declared  a 
bankrupt  by  a  decree  of  the  court  Ex  parte,  Ziegenfoaa,  3  IndelT*  if- 
C  Sep.  463.  Thii  caae  has  been  OTermlad,  and  I  think  very  jnitly.  in 
Grinn>ld  T.  Pntt,  9  Mttealft  Rep.  16,  where  it  waa  adjadged  that  while 
a  bankrapt  law  of  the  D.  S.  ta  in  fbroe  it  deatroyithe  validity  of  the  opera- 
tion of  a  state  inaolrent  law,  even  Ibongh  do  proceedinp  be  bad  nnder  it 
at  the  time.  The  one  ayatem  naperaedeB  tbe  other,  for  tbey  would  in  their 
proceedinp  be  repngnaot  to  each  other. 

k  Ogden  v.  Sannden,  13  WheBton,  313. 

t  CongreM  paaed  an  act  April  4th,  1800,  eatabliihing  an  nnifonn  vya- 
tem  of  bankruptcy  thronghont  the  United  Statea.  The  aat  waa  limited  to 
live  yeara,  and  from  thence  to  tbe  end  oftba  next  aevion  of  eongreaa  l  bnt 
the  act  waa  repealed  wKhin  that  period,  by  the  act  of  December  19lh,  1803, 
aod  the  ayatem  wai  not  renewed  until  1841. 

An  efibrt  waa  made  la  congreai,  in  the  apring  ot  1840,  to  re-e>tabtiah  a 
nniroRit  lyatem  of  bankrtipte J,  and  the  aubjecl  received  an  able  and  thorongfa 
Inrectigation  and  diaeoMion,  bnt  cougteM  conld  not  agree  on  the  piinoiptea 
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bankrupt  system  consists  in  the  difficulty  of  defining,  to 
the  satisfeiction  of  every  part  of  the  country,  the  precise 


of  ttaa  ■ystem,  and  tb»  sffort  failed.  The  bill  wbich  wai  nported  sod  de- 
balcd,  BDabled  dobton  of  erery  docriptioD  and  cliiw  to  take  adrantage  of 
it  at  tbeir  option,  and  to  bs  Iherabj  completely  disehaiged  ttom  theic  debti 
wilbont  tha  co-apontign  or  BMont  of  any  eraditoi.  Some  of  the  memben 
of  eoDErGM  wore  oppowd  la  auj  bankrupt  ■yilero  on  tha  part  of  the  United 
Stataa,  ai  it  wcnild  enlnrga  lb<  powera  of  the  bderal  nonrla  to  a  great  ex- 
tent, and  laad  to  the  creation  of  a  crowd  of  offieers  and  aganta  to  adminii- 
ter  it,  and  probaUy  lo  ranch  abnM  and  coimption.  They  preferred  that 
the  admin iitration  of  huiknipl  and  iniolvent  lawi,  should  remain  with  the 
■tate  goTommenti.  The  compcilnry  ptoeeaa  of  haokraptoy  at  the  inatanoe 
of  the  creditor  waa  nrged  by  otbera  aa  eeaential  to  the  ■yatem,  and  that  tbe 
proTlaion  abonld  even  be  extended  ao  aa  to  ieclnde  cotpoiationa,  inrtitnted 
under  atate  anthoiity  for  banking;,  manafactanng,  commercial,  iniatanee 
and  trading  porpoaea.  But  thia  laat  proriaion  wai  objected  to  aa  moat  in- 
expedient, if  not  abaolntely  beyond  the  porriewof  tbe  conititDlion.  It  waa 
apprehended  that  nicb  a  power  would  lead  to  infinite  abnae,  and  become 
oipeniivfl  and  extremely  oppreitife,  and  would  tend  to  break  np  all  the 
monied  and  boaineaa  inatilntiona  oi«atad  nnder  atate  hiwa,  or  render  the 
power  of  control  of  them  moat  formidahle  and  dangerooa.  Tbe  adroeatee 
for  tbe  lull  contended  that  bankruptcy  waa  ■  feneral  term  and  meant 
failnre,  and  waa  equally  applicable  to  all  peraona  of  broken  fortnnea  ;  that 
tbe  conititntion  waa  not  intended  to  be  bound  to  tbe  Engliafa  lyatem  of 
bankruptcy,  and  that  congreaa  had  the  same  power  aa  tbe  Britiah  parlia- 
ment to  extend  the  application  of  it,  and  that  it  might  and  oo^t  to  extend 
to  all  claaiea  of  dehton  who  had  became  diaablsd  and  OTerwhelmed  hi  tbe 
peculiar  and  aerere  ealainity  of  the  time*;  that  though  the  aaaent  of  at 
least  a  majoritr  of  the  croditora  to  the  dehtor'a  diacharge,  waa  deemed  by 
tbe  New-York  board  of  trade,  to  be  eaeential  to  the  atability  of  oredit,  the 
right*  of  crediton,  the  claima  of  juatioe,  and  the  reputation  of  the  comitry  ; 
it  waa  inaiated  upon,  aa  a  compenmtion  for  thia  omiaaion,  that  the  open< 
tlon  of  the  aet  woald  be  naefbl  to  creditors,  Ibongh  tbe  debtor  ihonld  be 
enaUed  to  obtain  tbe  benefit  of  a  diacharge  withoat  their  eoiuent  or  action, 
Kyi  It  would  put  an  end  to  the  pemiclona  practicn  of  giving  preference 
among  creditora,  and  enable  tbe  aaaeta  of  baolrenta  to  be  diatribnted  squally 
among  tbe  etedltoti. 

Tbe  lull  waa  atrongly  oppoaad  by  otber  memben  of  cungreaa  on  conatilu. 
tional  gronnda  reacbing  to  Ibe  fnndamental  principlea  of  the  biU.  It  wai 
contended  that  the  power  gi*en  to  oongrew  to  eatabliah  uniform  lawi  on 
the  aubjeet  of  bankruptcy,  waa  one  incidental  to  tbe  regulation  of  com- 
meroa  and  applicable  only  to  merchanla  and  traden,  or  peitona  eaienlially 
Engaged,  in  ranona  waya  and  modea,  in  trade  and  commetce.  That  the 
lenn  bankniptcy  waa  adopted  in  the  conttilntion,  as  it  atood  defined  and 
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clasa  of  debtors  vho  can  coosisteatly  with  the  constitu- 
tional jurisdiction  of  congress  over  the  subject,  be  nude 


•sttled  in  tho  Eagliah  lair,  whers  it  had  iclcu  mi  definita  meauiiig;  that 
it  wi>  oniTinally  takeo  and  uodenUMid  in  Ibat  *bi)W,  caatemporaDeonBtj 
with  the  adoption  of  thg  eoinlitntioD,  and  it  rtceiTed  that  prootiOBl  cm- 
MraoUon,  aod  nous  olhur,  in  the  banknipt  act  of  1800 ;  that  ths  Englbfa 
baahmpt  lava  diicliaigad  tha  bankrupt  timn  bis  dehta  and  contracti,  and 
were  ea«n>iTe  oo  the  debtor,  and  put  in  action  at  the  inalanee  at  erediloa, 
and  at  their  iutanca  only ;  that  the  proceeding  wai  for  tbe  equal  benefit 
•fall  the  Ofsditon,  and  ita  jnMice  and  policj,  u  applicable  to  thai  claat  of 
debliHV,  «M  foiudad  on  the  pacoliariy  haiardooa  bnaiMM  of  tmde  aad 
•ommsice,  and  the  necawty  of  Imga  credit!  to  anstaiu  an  sitMinve  IbMifa 
and  donMitic  trade ;  that  tb«m  wai  a  marked  differaaeo  betwoen  hankrapt 
and  inaotfont  lam.  in  the  jnriaprodenee  of  England  and  of  America,  and 
wUeh  had  been  reoopiized  by  the  inpremo  coart  of  the  United  StatM ;  {tiJ* 
«i^ra,  p.  390  ;)  that  insolTeot  lava  ware  Islt  ta  the  oogniianoo  of  tho  in- 
dividual  ataloa,  each  of  which  bad  iti  own  afatom  of  innlTont  lawa,  aad 
which  Ibe  bill  before  the  hooae  would  enlirely  auperaede.  for  it  waa  in  fact 
a  gener^  and  aweepiof  insolvent  law,  and  it  was  ^>prehendod  Ibat  ila 
operation  on  credit,  and  the  popular  mum  of  the  legal  and  moral  obligation 
of  contraeta,  would  bo  dJaaalroiw. 

The  effort  to  eatabljab  a  national  bankrupt  law  waa  nnowod  at  the 
DBit  Bouion  of  oongreM  and  waa  ■ucoeaaful.  An  act  of  eoogieH  ■■  To  ••- 
tabliui  a  nnifbrm  ajralem  of  bankruptcy  throughaat  the  United  StateBi" 
waapaiied  Ibe  19lh  of  Angual,  1841.  It  woadedaiad  to  apply  toallpei- 
aoua  wbaUoever  reaiding  within  the  United  Statea,  who  owed  debta,  sM 
erealed  in  conaeqnenoa  of  a  defalcation  as  a  pnblic  officer,  or  aa  executor, 
•dmiaiatralor,  guardian  or  iruatee,  or  while  acting  in  au;  other  fiduciaty 
obaiactar,  and  who  ahould  b;  petition  on  oath,  aelting  Girtli  a  liot  of  their 
oreditoia  and  an  inventory  of  Ibeir  property,  apply  to  the  dlitriot  court  for 
(he  benefit  of  the  act.  and  deol^  theiaaelvee  unable  to  meet  Uieir  debta 
and  ong^enunla.  The  act  waa  furlhor  doolared  to  apply  to  oil  paraona 
being  morcbanta,  at  uaiug  the  trade  of  mercbaDdiaa,  and  all  relailera  of 
merchandiie  and  all  bankera,  factor*,  broken,  underwtitera  or  marina  in- 
aurera,  owing  debts  to  the  amount  of  9ii>000,  who  ahould  lie  liaUe  to  beeomo 
banknipu,  upon  petition  of  oca  or  mote  of  their  oreditoia  to  the  aunnnt  of 
9500>  proiidod  tbey  had  abacondod,  or  ftaudalantly  proeund  themaalvea 
or  their  property  ta  be  attached  or  taken  in  exoention,  or  bad  frauduloatly 
mnoved,  or  concealed,  or  awgaed  or  aold  their  pmperty.  Tlie  bankrupt 
when  duly  diachargod,  wai  declared  to  be  free  from  all  hi*  debta.  The 
firat  provialou  ia  a  aweeping  inaolvent  taw,  and  appliee  to  all  debtoia  and 
upon  their  own  voluntary  applieatwn  ;  the  aeoond  ia  confined  to  merohaata 
and  IradaiSi  and  the  act  ia  put  in  operation  only  at  the  inataaca  of  tha 
eredhora.     The  onmercu*  detaiU  of  the  atatnte.  and  the  inanj  quaatio— 
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the  objects  of  it ;  and  in  the  gteat  expense,  delay  and 
litigation,  which  have  been  found  to  attend  pioceedings 
iQ  bankruptcy ;  and  in  the  still  raore  grievouv  abuses 
and  fraud  which  the  system  leads  to,  notwithstanding 
Ae  vigilance  and  integtity  of  those  to  whom  the  admiu- 
istratiou  of  the  law  may  be  committed.  To  show  the 
subtlety  of  the  English  distinctions  on  this  subject,  it 
may  be  here  obserred,  that  a  fanner,  a  grazier,  or  drover, 
cannot,  from  their  occupations,  be  bankrupts,  for  the  sta- 
tute of  5  Geo.  n.,  eh.  30,  exempted  them ;  and  yet,  if  a 
fanner  buys  and  sells  apples,  or  potatoes,  or  other  jaoduoe 
of  a  farm,  for  gain,  or  manuCactmes  bricks  for  sale,  and 
becomes  a  dealer  in  such  articles,  he  becomes  like  any 
other  trader,  subject  to  the  English  bankrupt  laws.'  So 
a  farmer,  who  becomes  a  dealer  in  horses,  for  the  sake  of 
gain,  or  an  inn-keeper,  who  setts  liquor  out  of  his  house 
to  all  customera  who  apply  for  it,  will  becmae  an  object 
to  the  bankrupt  laws.    The  question  turns  upon  the  per- 


whicfa  wne  i^sed,  diwMMd  mad  decided  in  the  diitiiec  end  otremt  ooarto 
of  the  UBkad  State*,  In  Um  ■leeolieB  ef  tlie  met,  oaimat  be  ootieed  in  tha 
limited  epuB  allowed  to  tbi*  note,  nor  would  they  be  any  longer  tDtereetingj 
NBce  ths  entir*  etktnte  wm  repealed  bir  congrea  on  tfas  !id  of  Marcfa,  1843. 
The  prorinon  in  the  banknipt  ust  whicb  reodeied  ft  a  general  iotolvsnt 
act,  and  wa>  ttte  one  alnuMt  exel(uiTel]r  in  (qMiation,  gare  oeeaAm  to 
ferioni  donbti,  wbetbar  it  wu  within  the  tioe  eonotnietian  and  pnrriew  ef 
the  eonatitQlion,  and  it  wi>  that  bnneh  of  the  Matnle  tkat  btooflit  the 
■yetem,  and  I  think  jaMy,  into  genenl  dbcradit  aod  soDdemnatioB,  and 
led  to  the  repeal  of  the  law.  In  the  caaee  of  Knnilar  t-  KohaM,  and  e( 
Saokett  t.  Androai,  5  HUTm  K.  Y.  Rtf.  317.  397,  the  oonatitationalitjr  and 
oonatmctioD  of  the  bankrupt  aet  of  ooDgreaa  of  IB41  waa  laigelf  dUwMeedi 
and  it  waa  held  that  the  ealmlarjr  aa  well  aj  the  otiier  iKenoh  of  the  aat 
wei  eonetitntieaal,  and  ap^ted  aa  w«ll  lo  deble  oteated  ttfan  ai  aftef  iu 
peaaage,  Mr.  Jnatioe  Broneon  in  a  Tcrjr  elaborate  opinioa  diwentedftoai 
boUi  of  Ihoee  prepoMttona.  And  Judge  Wella  of  the  U.  H.  Patriot  conit  of 
Mlawmrl,  In  the  eaae  of  Edward  Kleen,  9  N.  Y.  Legal  Oinraer,  184.  aftw 
a  vny  fntl  eomidetatien  of  the  iab)ecl,  abo  deeided  that  the  proriaiaii  in 
Ibe  aet  ofoongma  of  1B41  for  the  diBcfaarge  of  a  eelwUaif  debtor  fren  hia 
debtaaad  fatme  aaqaMti^witheat  payment  or  aMBnl  af  bia  oreditota  waa 
ancMntltotional. 

•  Mayo  V.  Areher,  Afr.  JI«]k  613.    Wella  t.  Parkw,  1  r«m  X«p.  34 
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son's  common  or  ordinary  mode  of  dealing  la  the  case, 
and  wbether  there  be  any  trading  carried  on  ultra  his 
particular  calling  as  &nner,  grazier  or  drover.>  If  a  man 
exercises  a  manufacture  from  tlie  produce  of  his  own 
land,  as  a  necessary  or  usual  mode  of  enjoying  that  pro- 
duce, he  is  not  a  trader ;  but  if  the  produce  of  his  faim 
be  merely  the  raw  material  of  a  manufacture,  and  that 
manufacture  not  the  necessary  mode  of  enjoying  his  land, 
he  is  a  trader.  >>  And  if  a  person  use  the  profession  of 
a  scrivener,  receiving  other  men's  money  or  estates  into 
bis  trust  or  custody,  he  is  a  trader,  liable  to  the  bankrupt 
act  of  6  Geo.  lY.,  c.  16.  And  with  respect  to  the 
*302  'infirmities  of  the  BngUsh  bankrupt  system,  which 
has  been  the  growth  of  upwards  of  two  centuries, 
and  been  constantly  under  the  review  of  parliament, 
and  matured  by  the  talents  and  experience  of  a  succes- 
sion of  distli^ulshed  men  in  chani^ry,  we  may  refer  to 
the  observations  of  Lord  Eldon,  when  he  succeeded  to 
the  great  seal,  in  180L  who  took  the  earliest  oppor- 
tunity to  express  his  strong  indignation  at  the  frauds 
committed  under  cover  of  that  system.  He  remarked,<: 
that  the  "  abuse  of  the  bankrupt  law  was  a  disgrace  to 
the  country,  and  ihat  it  would  be  better  at  once  to  repeal 
all  the  statutes,  than  to  suffer  them  to  be  applied  to  such 


'  PttnuB  T.  VftDghui,  1  Ttnm  S*f.  579.  ButtMdmww  t.  SiMrwooil, 
an.  not*.  BoUon  v.  S«wefb;,  II  £aff  *  Rep.  374.  Wright  v.  Biid,  I 
Prvn'i  Bxek  Rep.  90. 

*  Weill  V.  Faiker,  I  Term  Reji,  34.  A  planter  who  gmiat  b;  the  ninili' 
of  erop*  by  ikve  l«boDr,  and  wbo  hu  «.  iBW-miU  and  briok  yard  ii  ao 
appendagv  to  e  ■agar  plallt»tioti,  ia  which  he  malua  for  lale  planke  and 
brieki,  ia  not  a  trader  withUt  the  baaknipt  law  of  Loninu*,  of  1B9G. 
FoDclter  t.  Hia  CndHora,  7  Louie,  Rep.  49S.  In  Patten  t.  Bidwim,  T 
Tflimt.  Bep.  409,  tbii  diatinction  wai  taken,  that  if  a  lianner  bayi  an  nr- 
tiele,  with  the  Unci  ol^ect  of  making  a  profit  npnn  the  reaale  af  it,  he  i*  ■ 
trader  within  the  bankrupt  l«w« ;  bat  if  purehaeea  be  made  ai  anetUary 
to  Ibe  more  profitable  occopation  of  the  farm,  and  expenditure  of  the  pro- 
dace  of  it,  and  miiini  it  with  the  ptodnoe  fiu  that  potpcae,  he  i*  not  a 
trader. 
•  6  re«y,  I. 
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purposes.  There  was  no  mercy  to  the  estate.  Nothing 
was  less  thought  of  than  the  object  of  the  commission. 
As  they  were  frequently  conducted  in  the  country,  they 
were  Uttle  more  than  stock  in  trade  for  the  conunissioa- 
era,  the  assignee,  and  the  soUcitor."' 

The  respectiTe  states,  as  we  have  already  seen,  may 
pass  bankrupt  and  insolvent  laws.  The  power  given  to 
the  United  States  to  pass  bankrupt  laws,  is  not  exclusive. 
This  is  now  established  by  judicial  decisions  ;>>  and  the 
exercise  of  the  power  residing  in  the  states  to  pass  bank- 
rupt and  insolvent  laws  does  not  impair,  in  the  sense  of 
the  conatitutioD,  the  obligation  of  contracts  made  posterior 
to  the  law.o  The  discharge  under  a  state  law  is  no  bar 
to  a  suit  on  a  contract  existing  when  the  law  was  passed, 
nor  to  an  action  by  a  citizen  of  another  state,  in  the 
courts  of  the  United  States,  *or  of  any  other  state  *393 
than  that  where  the  dischaige  was  obtained.  The 
discharge  under  a  state  law  will  not  dischaige  a  debt  due 
to  a  citizen  of  another  state,  who  does  not  make  himself 
a  party  to  a  proceeding  under  the  law.^     It  will  only  op- 


'  The  EDj[liBh  banknipt  syitttm  hu  be«Q  mooh  iinpioT«d  b;  the  lUlnte 
of  6  Geo,  IT.  eb.  16,  which  wu  the  coDioIidmtion  of  dl  tba  prevroiiB  ata- 
lut«a  of  bankniptejr,  ud  by  the  ut  of  1  and  3  William  IV.  oh.  56.  The 
improTeonnti  h>Te,  of  caotw,  prta  mere  (implicity  and  anifonnity  to 
the  coda,  and  nndered  it  in  aevaral  i«»pect<  more  remedial.  The  lyitam 
hai  been  tboroogUy  illiutraled  by  the  tiiatiMi  of  Eden,  Anhbold  and 
Wairand.  On  the  other  hand,  the  bankrnpt  law  of  Scotland  ii  aaid  to  hare 
attained  ^al  sicelleDOe,  by  a  alow  and  gradual  conne  of  improvement, 
■uggeatod  in  the  ooaiae  of  practice,  and  with  the  aid  of  comluned  wiedom 
of  lawyen  of  profound  knowtedga,  and  merchanli  of  large  Tiewa  and  great 
experience.  BtlPi  Com.  toI.  i.  p.  IT.  The  French  law  of  bankroplcy  in 
the  cammereial  code,  i>  nid,  l>y  M.  Dnpin,  to  be  cocD[dainedof  cqaaLy  by 
banknipta  and  by  their  creditor*. 

!•  See  fujira,p.  SdO,  note. 

•  The  partiea  t«  a  contract  are  iuppoaed  to  make  the  contract  in  re- 
ference  to  the  ixUting  laws  in  relation  to  (be  lobject  matter,  and  the  law 
ileelf  becomei  a  part  of  the  contract  Belcher  adi.  Comminionen  of  the 
Orphan  Hoiue,  3  JU'Corif «  S.  C.  Rtp.  23. 

<  Sturgaa  t.  Crowninahield,  4  Wheatm,  133.  Ogd«D  T.  Sannden,  I'i 
tUd.  313.    Biaynard   v.  ManbiU,  8  Puk.  Rip.  194.    CUy  t.  Smith,  .1 
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ente  upon  contracts  made  within  the  state  between  its 
own  citizens,  or  suitors,  subject  to  state  power.  The 
doctrine  of  the  supreme  court  of  the  United  States,  in 
Ogden  V.  iSaunders,  is  that  &  discharge  under  the  bank- 
rupt law  of  one  country  does  not  affect  contracts  made  or 
to  be  executed  in  another.  The  municipal  law  of  the 
state,  is  the  law  of  the  contract  made  and  to  be  executed 
within  the  state,  and  travels  with  it  wherever  the  parties 
to  it  may  be  found,  imless  it  refers  to  the  law  of  some 
other  country,  or  be  immoral,  or  contrary  to  the  policy  of 
the  country  where  it  is  sought  to  be  enforced.  This  was 
deemed  to  be  a  prineiple  of  aniversal  law ;  and  therefore 
the  dischai^  of  the  contract,  or  of  the  party,  by  the  bank- 
rupt law  of  the  country  where  the  contract  was  made,  is 
a  dischai^  every  where.'  There  is  not  any  bankrupt 
law,  technically  so  called,  existing  in  New- York ;  bat 


Pittr^  S.  C.  Sep.  411.  3  StPry'tC«mm.Omit.U.S.p.3S3~3&t.  Nor- 
ton T.  Cook,  9  Conn.  Rtp.  314.  Pagh  v.  Buml,  2  Blaelf.  Ind.  Rep.  394. 
Woodhojt  V.  Wagner,  I  Balda.  C.  C.  U.  S.  Rep.  396.  Bromia  t.  Stack- 
pole.  S  N.  H.  Rep.  4TS.    See,  sIm,  tupra,  vol.  i.  p.  433. 

•  Ogden  T.  Saunden,  IS  WAenlon,  313.  See,  ilte,  Sturgoi  t.  Crownio- 
■big1d,4n>if.l2S.  H'Hillu  t.  H'NeiU,  itt<<.!»9.  Le  Roj  r.  Crawain- 
■hiold,  3  JVawm'*  Rtp.  161,  163.  Fagb  v.  BnMet,  3  Blachf.  Ind.  Rcp.SM. 
And  MO  Camm.  tqI.  i.  p.  419 — 123.  Lord  Staift  Iiutitutionei,  vol.  i. 
note  a.  p.  4.  by  I.  S.  More,  tbe  sdilor  of  tbe  edilkm  of  1833.  Thii  oditiM 
of  UiBt  authoritative  work  of  Lord  Stair,  ii  rendered  very  valaable  by  the 
nalei  and  illaatratioaa  of  the  learned  editor.  It  is  equally  well  eitaUiibad, 
that  the  diacharge  of  a  contract  by  lbs  law  of  a  place  where  the  contcact 
wa>  not  made,  ot  to  be  performed,  will  not  be  a  diicharge  in  any  other 
■WBDtry.  In  Phillipe  v.  Allen,  8  I'.antiB.  j-  Ctim.  477,  the  dinbarga  of 
an  inmlTent  debtor  by  a  Scotch  conrt,  wai  held  to  be  no  defence  U>  an  ac- 
tion brought  in  lln^and,  by  an  Engliih  aobject,  for  a  debt  contracted  ia 
En^and ;  bnt  the  role  wonid  have  been  difiereol  if  the  creditor  bad  come 
in  for  his  diridend  nnder  the  Scotch  law,  or  Ibe  debt  had  been  contracted 
in  Scotland.  He  aame  rule  waa  declared  in  Van  Raugh  v.  Van  Aiadale, 
3  Coined  Rep.  154,  and  it  hu  repeatedly  been  recognized  in  England  and 
Scotland,  ae  welt  aa  in  Ihia  conatiy.  See  Doug.  Rtp.  170-  1  H.  BUett 
Rtp.  693.  3  Ibid.  553.  1  Eatl't  Rtp  6.  11.  5  Ibid.  134.  Lewii*. 
Owen,  4  Barnw.  ^  JU.  654.  S  BtWo  Cimm.  689—691.  Woodbnll  t. 
Wagaer,  1  BaUwin't  C.  C.  V.  S.  Rtp.  396.  Van  Hook  v.  Whitlock,  9C 
ir«>^>II,43. 
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there  is  a  permanent  inBolveiit  law,  enabling  every  debtor 
to  be  discharged  from  all  his  debts  upon  (hfl  teitos  and 
in  the  mode  prescribed.  The  first  general  insolvent  law 
of  New- York  was  passed  in  the  year  1784,  and  altera- 
tions and  amendments  have  from  time  to  time  been  made, 
until  the  system  attained  all  the  consistency,  pro- 
vision  'and  improvement,  that  the  nature  of  the  *39i 
subject  easily  admits.* 

Insolvent  laws  prevail  throughout  the  Union,  and  con- 
stitute a  system  of  an  important  and  interesting  charac- 
ter and  subject  to  diversified  modifications,  for  the  reli^ 
■of  the  debtor.  In  the  states  of  Maine,  New-Hampshire, 
Virginia  and  Kentucky,  they  are  confined  to  the  relief  of 
debtors  charged  in  execution.  In  New- Jersey,  Delaware, 
Maryland,  Tennessee,  North  and  South  Carolina,  Georgia, 


•  With  rMpect  to  Iha  opentian,  Tilue,  sod  policy  of  the  geunl  ijitcm 
of  iiiKdTellt  Uw,  it  i>  observed  by  Iho  chaocellor  and  judges  o[  lbs  am- 
preme  court  of  New- York,  in  a  report  made  hy  them  to  the  tegialatiiM 
Jaonaiy  93d,  1819,  in  punuaccc  of  a  concucrent  reaolutian  of  the  two 
hoQMi,  that  "judging  from  (heir  Cornier  experieDca.  aad  from  oburvslioii 
-  in  the  conrae  of  their  judicial  duties,  they  were  ofoinnion  that  the  insolrent 
l«w  was  the  aoarce  of  a  gteat  desl  at  fraud  and  perjury.  They  were  ap- 
prehenrive  (bat  the  eril  wan  iocnrable,  aud  arose  prinoipally  from  the  in- 
finnity  inherent  in  every  laeb  lyileni.  A  permanent  insolvent  act,  mads 
eipressiy  for  the  relief  of  the  debtor,  and  held  up  dally  to  his  view  and 
temptation,  had  a  puwarfnl  tendency  to  render  him  heedless  in  the  crea- 
tion of  deht,  and  careless  as  to  payment.  It  induced  him  to  place  his 
hopes  of  relief  rather  in  contrivances  for  his  drscbarf[e,  than  in  increased 
and  wvere  exertioa  to  perfono  bis  duty.  It  held  out  an  easy  and  lempt* 
ing  mode  of  procuriag  an  absolate  release  to  tbs  debtor  from  bis  debts ; 
aud  the  system  had  been,  and  still  was,  and  probably  ever  mast  be,  from 
the  very  nature  of  it,  productive  of  incalculable  abun,  fraud,  end  perjury, 
and  greatly  injurious  to  the  public  morala."  See.  on  this  subject,  supra, 
vol.  L  p.  419 — 432.  It  was  staled  by  the  chief  justice,  in  giriug  the  opi- 
nion Df  the  supreme  court  of  the  United  States,  in  Sturges  v.  Crowiiin- 
shield,  4  Wieaton,  193,  that  the  insolvent  laws  of  moat  of  the  stales  only 
diseharKe  the  person  of  Iho  deblor,  and  leave  his  obligation  to  pay,  out  of 
his  future  acquiutions,  in  full  force.  The  insolveol  act  of  Maryland,  of 
1774,  aabjeoled  (o  tho  former  debla  of  tbs  insolvent,  hii  fulure  ncquisitlons 
by  deaeeol,  gift,  devise,  bequest,  or  in  a  conne  of  dislriholion.  See  3  Hatr. 
^  John.  61. 

Tot.  il.  "  38 
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Alabama,  Mississippi  and  IHiaois,  (he  insolvent  laws 
extend  to  debtors  in  prison  on  mesne  or  final 
*396  'process.  In  Massachusetts,  New- York,  Connec- 
ticut, Rhode-Island,  Pennsylvania,  Ohio,  Indiana, 
Missouri,  and  Louisiana,  they  are  still  more  extensive, 
and  reach  the  debtor  whether  in  or  out  of  prison.*  The 
insolvent  laws  of  New-York  enable  the  debtor,  with  the 
assent  of  two-thirds  In  value  of  his  creditors,  and  on  the 
due  disclosiue  and  surrender  of  his  property,  to  be  dis- 
charged from  all  his  debts  contracted  within  the  state, 
subsequently  to  the  passing  of  the  insolvent  act,  and 
due  at  the  time  of  the  assignment  of  his  property,  or  con- 
tracted before  that   time,  though  payable  afterwards.^ 


•  The  atatatra  of  Coniitctiont,  Ohio,  New-Jencjr,  PeniMfUsDii,  flU- 
noii.  North  CaTolioB,  Tenntweo,  Georgia  and  MiBsnurF./ordSe  «(ie/o/i«- 
talntnl  Jeblart,  ^  only  to  duchar|^  aud  exempt  (he  penon  of  the  debtor 
&om  imprt»nmPDt.  SlaiuitM  0/  CanTucticut,  1S3B,  p.  270.  Staluitt  of 
Okia,\S3\.  Statutaof  IUim>i;\Ki^.  R.  L.  of  Mi-attri,  \«3i.  Princi'i 
Dif.ofStatatMuf  Georgia  Sdedtt.  1837, p.3ST.  S93.  Purdtn'i  Dig.  «/ 
Pain.  La«m,  514.  Elma't  Dig.  255.  H.  S.  of  Neu-Jtmy,  ISJT,  lit.  9. 
ch.  I,  S,  3,  4,  eoDtaiui  (he  whole  lyatBin  of  proviiiDai  Tor  the  relief  of  debt- 
on.  Nortk  Carolina  R.S.voll.  330.  Statute  LaitM  of  Tcnnture,  p.  iM. 
Thii  ii  undenlood  tobelh«  Umitatioa  of  iiualreDtlawiin  the  greater  Dnmber 
Dftbaitales.  Sse  supra,  toI  j.  p.  4S0.  The  new  ioaolTeatlaworManachn- 
Mtti,  wai  puaed  in  1 B38,  graatiog  a  complete  discharge  to  detrton,  whether 
ia  or  out  of  prison,  who  coioplj  with  ila  proTisioDa.  The  application  for 
TcJierniaj  bo  made  by  the  debtor,  or  hy  certaia  of  hii  crediton.  It  appltea,  of 
coom,  only  to  contraeti  made  aubaequent  to  ile  panage,  and  it  reeemblea 
In  leTeml  of  ita  realnraa,  the  U.  8.  bankrupt  aol  of  ISOO,  and  (ppean  to  be 
Cnalionaly  and  wiaety  digested.  See  infra,  p.  592,  note.  Jn  VenDoDt,  it 
)■  even  a  conatitntioDal  provision  that  Ihe  debtor  shall  not  be  conlioaed  ia 
prison,  where  there  is  nut  a  itroog  prssamptioa  of  fraud,  after  deliToiing 
Dp  and  niaignin2,  bona  fide,  all  his  estats  for  the  ate  of  his  credilon. 

>  Lavi  of  N.  Y.,  April  13(h,  IDl3  ;  February  ?8th,  1817 ;  Febraary 
90(h,  1833  i  Bud  April  9lh,  1833.  Under  the  Eoglifh  iniolTent  debtor's 
act,  the  diachargod  iusoWgnt  liecames  liabls  lo  a  rarely,  who  pays  for  him, 
alter  bis  discharge,  an  annnily  due  belbrs.  Abbot  v.  Bruere,  5  Bingham, 
N.  C.  598.  The  ininl rent  Uwi  of  New-York  have  been  redlgealed  sod 
I,  by  the  /f.  Y.  Reeited  Slatntee,  voL  ii.  p.  15—33  ;  but  Ihe  insol- 
it*ct  or  April  19th,  1813,  is  declared  to  be  in/or«,Bllhaagheoa«aJid*- 
b  the  Revised  SUtntei,  Tot.  ii.  p.  15—33.    See  N.  Y.  R.  S.,  vol.  iil  p- 
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The  creditor  who  raises  objections  to  the  insolvent's  dis- 
chaige,  is  entitled  to  have  his  allegations  heard  and  de- 
termined hy  a  jury.  The  insolvent  is  deprived  of  the 
benefit  of  a  discharge,  if,  knowing  of  his  insolvency,  or 
in  contemplation  of  it,  he  has  made  any  assignment,  sale, 
or  transfer,  either  absolute  or  conditional,  of  any  part  of 
his  estate,  or  has  confessed  judgment,  or  given  any  secu- 
rity with  a  view  to  give  a  preference  for  an  antecedent 
debt  to  any  creditor.*  The  discharge  applies  to  all  debts 
founded  upon  contracts  made  within  the  state,  or  to  be 
executed  within  it ;  and  from  debts  due  to  persons  resi- 
dent within  the  state  at  the  time  of  the  publication  of 
notice  of  the  application  for  a  discharge ;  or  to  persons 
not  residing  within  the  state,  but  who  united  in  the  peti- 
tion for  his  discharge,  or  who  accept  a  dividend  from  his 
estate.  The  discharge  likewise  applies  to  all  liabilities 
incurred  on  contracts  made  after  January  1st,  1830,  by 
making  or  endorsing  any  promissory  note  or  bill  of  ez> 
change  prior  to  his  assignment,  or  incurred  by  rea- 
son of  payments  by  any  other  party  *to  the  paper,  *396 
made  prior  or  subsequent  to  the  assignment.  The 
discharge  likewise  exonerates  the  insolvent  from  arreat 
and  imprisonment  thereafter,  upon  all  debts  existing  pri- 
or to  the  assignment.    Any  fraud  whatever,  in  relation 


HT<  It  appean  notwitlwtaDdiDs  thmt  dictum  of  the  nT[Mn,  that  lbs  ^n- 
acal  iDaolTSDl  act  of  1813,  and  all  tha  acta  amending  the  aame  are  in  foroe 
Mtly  Ilia  aerymedyled,  (fin  any  degree;  for  ander  the  general  lepealing  act, 
N.  r.  R.  S.,  Tol.  uL  p.  133.  MC  115,  and  Ibid.  p.  154.  aec.  549,  aa  much  of 
Ibeinaolrent  aet  of  ItflS,  and  the  aetiBinsiicliDg  l[,  aa  aie  not,  and  ako 
that  are,  eoiuoUdated  and  re-enacted  in  the  Reriied  fitotntea,  are  repeal* 
ed .'  The  a; item  haa  been  improTed  by  more  eSectnol  proTnione  againat 
tnnd  and  abow. 

■  N.  Y.  Reniaed  Stalulet,  toI.  iL  p.  30.  aec  24.  By  the  lava  of  LoQui> 
ana,  an  ioaoiTent  debtor  cannot  give  prefereneo.  Hodge  t.  Morgan,  14 
Martin/*  Lauit.  Rip.  6\.  Bf  the  inailTent  aol  of  PenaajlTaaia,  of  IGlh 
Jane,  ISSfi,  the  inaotveot  debtor  ia  deprived  ortha  benefit  of  the  act,  if  it  ap- 
pean  that  the  iaaolTano;  area*  bom  l«aaeabj  gkmbUng,  orb;  the  pnrchaao 
of  lottery  ticket*. 
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to  any  proceedings  under  the  statute,  or  its  requisitions, 
renders  the  discharge  null  and  void.* 


•  jr.  r.  Rtnited  Stalatet.riii.  n.  p.  IS^U.  The  fraud  tbat  got*  to  d«- 
feit  tho  reli«rDDder  Ihn  imalnnt  laws  of  PeonsylTuiiB,  is  the  frsudiilent 
«DDceaIinaat  or  convejanos  of  the  eatate,  and  not  the  rraudulenl  meuia 
b;  whioh  lh«  inMlvent  acqnirrd  pa«Be«iian  of  property,  nor  bi«  unprinei- 
{dedandezlravagsnt  wuteof  it.  Case  of  Ben nej,  1  JtiaiMiTi  ilep. 96L 
la  Englaod,  by  ll>e  alatulei  of  1  Geo.  IV.,  3  Geo.  IV.,  and  5  Geo.  IV., 
ihe  syttem  of  their  insoWentlawi  wai  ntw  nradelied  andgieatly  inpTored, 
and  placed  under  the  iuradictioD  of  (he  innlveat'e  court.  The  ioaolvent 
acta  in  Gnglind  wore  coneoiidatrd  by  ilalnte  T  Geo.  IV.  cST,  and  gnally 
amended  by  iialate  of  1  and  9  Vict.  e.  110.  Tbey  apply  lo  penoni  ia 
aclnal  cuelody  for  debt,  end  tbe  eilate  b  veated  in  Buigneea,  and  the  pii- 
aoDei  or  bii  creditors  may  petition  far  ail  order  to  tesI  fais  estalB  in  aiUEll- 
ecs.  The  maia  object  of  the  lut  atatate  was  lo  aboliab  impneooment  Iix 
dsM  on  mttat  pnetu,  eicept  where  fraud  can  be  thowp.  It  is,  in  many 
of  its  proTisioDS,  analogoui  (a  their  bankrupt  eystem.  VoloDtary  prebr- 
«nce«,  bj  tbo  iusolveat,  before  or  after  impriaonment,  are  declared  flaiid- 
nleut.  For  dsbia  fraud ule ally,  iia providently,  or  maliciously  contracted, 
and  for  damages  ariiiiig  upon  torts,  or  acis  ex  dtlicte,  the  inaolreDl  is  Iia- 
bte  to  cloie  imprison  meal,  and  to  be  depriTod  of  hii  discharge  lor  a 
period  nol  eiceediDg  two  years.  Tbe  discharge  only  protects  the  penon 
from  impriionmeDt,  and  does  not  protect  the  falnre  acquiaitiont  and 
property  of  the  debtor ;  Bud  the  act  euables  the  creditor  to  reaeb  sDch  pro- 
perly, whether  in  the  funili,  or  existing  as  choeea  io  BClion,  or  b«bl  ilt 
Un«t  In  1844,  by  7  and  8  Vict.  ch.  96,  the  Eagluh  inwlTcnt  law  wo* 
farther  meliorated  and  impnived,  Impriaonment  in  execution  was  by  ala. 
lute  aboliibed  aa  to  all  debts  nol  exceeding  £30,  and  eveiy  debtor  may  b* 
released  from  bis  debts  upon  sutreDder  of  his  properly,  and  without  any 
imptisonmeDt,  be  his  debts  of  whatsosTsr  amount,  if  be  applies  for  the 
benefit  of  the  act  while  at  liberty,  and  before  eiecotion.  The  assignment 
of  the  debtor's  proper!/  includes  all  bis  estate  real  and  petaonsl.  at  booM 
and  abroad,  wliich  ia  veiled,  or  which  may  in  future  rcTcrt,  descend,  et 
come  lo  him,  by  purchase,  will,  or  otherwtae,  before  he  MtAli  Aacr  oblmud 
tkt  final  order  of  ditchargt,  and  also  all  debla  due  lo  him  befora  each  or- 
der, (wearing  apparel,  bedding,  and  implements  not  exceeding  X90, 
«xcepled.}  ll  wee  futther  declared  thai  after  LLe  final  order  to  be  giren 
«n  the  fair  aurreDder  of  hii  property,  tile /ulare  oc^t'red  property  ef  lAc 
deblor  una  not  to  it  tatrn.  But  much  complalut  is  made  in  England  by 
merchanis  and  traders  against  the  operation  of  ihpir  bankrupt  and  insoUent 
laws,  as  being  a  fruitful  source  of  fraud  and  abuse  ;  and  tbe  true  cause  of 
the  evil  is  said  to  be  the  abolilion  of  arrest  on  mesne  prouew.  It  is  propo- 
•ed  lo  restore  arrest  on  mesne  proceaa,  gnardiog  it  carefully  agaimt  abuse. 
A tnll  for  that  porpoM  was  iLtmduMl  bl*  parliament  in  I84G.    It  is  likewise 
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*(2,)  There  are  other  proTisiona  belonging  to  the  in- 
aotveDt  syeteni,  which  are  ezciusively  apphcable  to  im- 
prisoned debtois,  who  may,  in  all  cases  free  from  fraud, 
be  discharged  from  prison,  and  exempted  from  future 
arrest,  without  the  hazard  of  any  constitutional  objec- 
tion. Imprisonment  is  no  part  of  the  contract,  and 
aimply  to  release  the  prisoner  does  not  impair  its  obli- 
gation, but  leaves  it  in  full  force    against  his  pro- 


propowd  in  UmBn^iihdiKiiHioDs.aDd  with  much  p]aiisibi1ilj,ir  not  raaun, 
taaboliih  all  procMiagainit  good!  &adehuteli,ucej>l  in  hankmptcy,  anda* 
a  rafaitJlate,  to  sxtaod  Iha  bukrapt  lawi  Is  aUcIaue*e/d<ilar*.  &m  tha 
London  Laa  Review  Tor  Nut.  1846,  p.  87—99,  when  the  sabject  b  Gonii- 
dered  at  largt.  Sea  vol.  L  p.  4S3,  u  to  the  effect  ot  the  ettiio  imsniin  in 
the  «iTil  lav,  and  to  which  our  inaolveat  lain  are  analogong.  The  leanied 
oomraentnlor  on  tbo  Partidat,  {Ortg.  Lap.  GI.  3,)  a>  cited  in  a  note  to  the 
InttilHUt  of  tie  Ciril  lyiie  of  Spain,  bj  A»  &,  Manael,  [b.  S.  tlL  ]  1.  ch. 
3.  MC.  3.  n.  49,}  aaya  that  tlie  futoie  acquirementi  of  the  debtor  would  not 
be  liable  nnder  the  eettia  bmorvm,  in  tlie  caie  at  ■  cmnpuiiory  oenion, 
and  in  any  case  (ufficient  muit  be  leA  for  the  debtor  to  IItb  npoD,  nf  *gtaL 
The  lawB  of  the  indiftduiil  wnlBi,  on  the  ■abject  of  bankrupt  uid  inul. 
vent  deblon,  hare  hitherto  been  unatable  and  Suctnating  ;  but  they  will 
probably  be  redlf^ted,  and  become  mere  liable,  liDCe  the  deoiaioai  of  the 
■npreme  court  of  the  Uniled  State*  haTe  at  lul  defined  end  fixed  the  line 
■round  the  narratr  encIoiDre  of  itate  juriadiQlion.  Tha  commiHionen  ap- 
pdnted  to  rtcMt  tht  mil  codt  ef  Ptniuylrania,  in  their  Report,  in  Jann. 
arf,  1835,  p.  S3,  S3,  complain,  la  strong  tanna,  of  the  exisliiig  atate  of 
thinga.  Congreaa  will  not  exert  their  conititational  power,  and  paia  a 
bankrupt  law,  and  no  alale  can  pan  a  bankrupt  or  insolrsnt  Uw,  except  an 
far  aa  regards  their  own  citizena  ;  and  eren  then,  only  in  relation  to  coa- 
tracla  made  after  the  penage  of  the  law.  Foreign  creditoia.  and  craditon 
in  other  italsi,  cannot  be  barred,  while  atale  crediten  may  be.  Tbe 
former  preserra  a  perpetual  lien  on  alter-acqoired  property  except  ao  far 
at  tfasatalutei  of  limitatione  inCerpoie.  State  bankrupt  and  inBolrenl  lawa 
cannot  be  cheriihed  under  such  inequalitiea.  A  difficulty  eiiata  in  Maaaa- 
chuaelta  in  reapect  lo  their  attachment  and  insolvent  lawa.  The  procaaa 
ef  altachment  of  the  gooda  of  the  debtor  on  meane  proceaa  in  that  atata, 
hae  exieted  eince  17^,  but  their  iiuolTenl  law  diaolTei  the  attachment  on 
the  debtor  being  placed  nnder  tbe  operation  of  that  lyalem,  either  by  hi* 
Tolontary  aet  or  by  the  act  of  hii  craditon,  and  which  lyatem  auiu  at 
equal  diatribolioa  amoag  the  creditors.  Creditora  aning  in  the  federal 
oouriiate  aald  to  bold  their  attachmeats  without  having  (hem  diHoWed, 
aa  they  are  in  the  atate  courli  by  the  force  of  the  praviaion  in  thui  inai^ 
vrat  «yrtem.     Tki  Law  Seporttr  for  Ifarcb,  194G,  p.  534. 
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perty.*  'The  English  process  of  execntian  against  the 
body,  (and  which  we  have  generally  followed  in  this 
country,)  is  intended  to  confine  the  debtor  until  he  satis- 
fies the  debt.  It  is  not  a  satisfaction  strictly,  but  a 
means  to  procure  it;  though  the  languige  of  the  wiit 
directs  the  defendant  to  be  imprisoned  to  saiisfy  the  plain- 
tiff for  his  debt.i>  In  Scotland,  the  imprisonment  on  exe- 
cution is  avowedly  to  enforce  payment,  and  the  discovery 
of  funds ;  and  it  does  not,  like  the  English  imprisonment, 
preclude  an  execution  concurrently  against  the  property. 
The  Scottish  law  ofimprisonmentfordebt  is  slow,  cautious 
and  tolerant  in  its  operation."  In  this  country,  the  piogieas 
of  public  opinion  is  rapidly  tending  to  enlarge  the  remedies 
against  property,  and  to  abolish  imprisonment  for  debt, 


>  HaMm  V.  Haila,  13  Wkialon,3W.  Manhall,  Ch.  J.,4  Wieslim.aOl. 
Baen  t.  HoaghtoD,  9  PetetM'  D.  S.  Rep.  339.  The  iDuWent  law  of  New- 
Yoik,  in  it!  applicatioD  la  impruoned  debtora,  and  ai  it  eiiited  prior  la 
April,  1631,  aod  April,  1840,  may  b«  iceo  ia  the  N.  Y.  Rtvitd  Slaluttt, 
Tol.  ii.  p.  34. 39.  Batiincs  impriaoDment  for  dtbt  in  Nsw-Yoik  >  now 
eauDtially  aboIlihBd,  a  detail  of  Ihe  praviiioni  of  thai  syitem  i«  no  lonfci 


*  Imprisonmant  on  ea,  ta.  is  no  exUngniHhtnent  of  a  lien  by  niorlgspi 
Ha  the  aame  debt  Daiii  t.  Battine,  9  Rum  f  Mylnt,  76.  11  wu  laid 
by  the  conrt,  in  Sir  William  Herbert'a  caae,  (3  Co.  II,)  Ihal  at  common 
law,  and  prior  to  the  atatulea  of  Hen.  Itl.,  Ed.  I.  and  III.,  the  body  of 
the  debtor  wna  not  liable  to  execution  for  debt,  eicept  in  cases  of  injuriea 
accompanied  with  force,  and  for  the  king's  debla.  Sir  Wllliain  Blackitons, 
vol.  iii.  p.  361,  hai  followed  that  oplniou,  and  Sir  Francia  Palgrave,  who 
tiu  examiced  with  great  reiearch  the  Angla-Saxan  inelitutione,  aayi  that 
no  arrest  of  the  pctaon  woe  allowed  at  common  law,  except  when  jollified 
by  B  breach  of  (he  peace,  or  a  contempt  of  the  king'*  aathority.  The 
Anglo-Saxon  or  Teutonic  Uw  gave  a  dittringa*  on  neglect  to  obey  a 
(umTnoaa.  by  which  the  def^ndant'e  goods  and  challela  were  leiied  w 
pledges  to  compel  his  ■aboiinian  to  the  judgment  of  Ihe  conit.  Ri$e  and 
PngTtti  of  the  Englitk  Commetaeealtk,  toI.  i.  IHl.  Bot  this  poiilion 
appears  from  Biscton.  and  from  the  hialoiy  of  legal  proem,  aa  detailed 
by  Mr.  Reeves,  lo  be  unfounded,  if  we  consider  the  cammon  law  u  it  ei- 
istod  as  early  aa  Ihe  reign  of  Henry  III.  Sir  F.  Palgrave  refera  to  the 
Anglo-Saxon  commou  law.  Braefon,  440,  441.  9  Rcnu'i  ifiil.  Eng. 
LaiD,  439,  440. 

<  1  BelFt  Com.  T.    9  Ibid.  SSJ^ 

Dig-izedtyGOOgk- 


iM.  XXXTUO        OF  PERSONAL  PROPERTY.  398 

'«zcflpt  where  the  judgment  is  founded  upon  tort,  misfea- 
sance or  fraiid.> 


•  In  Nair-YaA.  b;  ibe  act  of  Aptil  36,  1631,  ch.  300,  and  which  went 
into  operaikiD  oa  March  IM,  1833,  anait  and  impruoamenl  on  cml  pin- 
1MB  >t  hw,  and  on  exscalion  id  eqnilf  fiianded  npon  eoatnuil,  wars  abnl- 
iabed.  The  proTuion  under  that  id  wai  not  lo  ■pply  to  nay  penon  who 
■boDid  hara  been  b  uon-reiident  of  the  iitate  for  a  maatb  preceding  ;  (and 
even  this  exception  wae  ab(diabctl  Jijrlhe  act  oF  April  SSth,  1641,1001  to  pro- 
ceeding* ai  for  a  contempt  to  aoforce  ciiil  remediea  ;  nor  to  actions  for  fines 
and  penaltlM,  nor  to  anita  foanded  in  tarti,  7  HiWi  Rtp.  578 ;  or  on 
promiaea  to  marr;  ;  or  for  moneya  collected  b;  an;  public  officer ;  or  for 
mieconduct  or  neglect  in  office,  or  in  anj  profeaaional  employment.  The 
plaintiff,  however,  in  any  rait  or  upon  any  judgment  or  decree,  may  apply 
to  a  judge  for  a  warrant  to  arreat  the  defendant,  upon  affidavit  attttiog  a 
debt  or  demand  due  to  more  than  9^0  ;  and  that  the  defeodant  ia  aboat  to 
remove  property  ont  of  the  jariadictlon  of  the  court,  with  intent  lo  de&aad 
hia  creditora  ;  or  Ifaat  ha  haa  property  or  righta  in  action  which  ha  fiand- 
ulently  conceola ;  or  poblic  or  corporate  stock,  money  or  evidences  of 
debt,  which  he  unjnalljr  refuaea  to  apply  to  the  payment  of  the  jadgment 
oi  decree  in  favonr  of  the  plaintiff;  or  that  ha  hai  aaaigned,  or  is  about  to 
ungn  or  dispose  of  bis  property,  with  intent  to  deftand  bis  creditors  ;  oi 
has  frandnlenliy  contracted  (he  debt,  or  incurred  the  obligation  reepectmgf 
which  the  auit  ia  brought,  ir  the  judge  ahall  be  aatiified,  oa  daa  eiamU 
nation  of  the  truth  of  the  charge,  be  is  to  commit  the  debtor  to  jail,  imleai 
he  complies  with  certain  preeciibed  couditiona,  or  aome  one  of  them,  and 
which  are  calcuialed  for  the  security  of  the  plaintiff's  claim.  Nor  ia  any 
execution  againat  the  body  to  tie  issued  on  juallce'a  judgments,  except  in 
caSH  enenlially  the  same  with  those  abova  stated.  To  be  a  resident  of  the 
state  within  the  meaning  of  the  act  of  1631,  it  waa  held  that  the  parson 
must  have  a  fixed  abode,  and  an  intention  to  remain  and  settle,  and  not  he  a 
tranaient  Tailor.  Frost  t.  BriiUn,  19  WtndcU,  11.  But  this  decision 
ceases  now  to  be  of  any  eppUcilion,  inasmuch  aa  the  eiceptiou  itself  is 
rapsaled.  By  the  N.  Y.  act  of  1616,  ch.  150,  the  defendant  is  liable  for 
imprieanment  as  in  actions  for  wrong,  if  be  be  sued  and  judgment  pass 
agaiaal  him  in  actioos  on  contracts  for  monies  reoeived  by  him,  (and  it  ap- 
pliea  to  all  male  peiaoaa)  In  ifidudary  characler 

The  legislature  of  Massachnietta,  in  1B34  and  1643,  essentially  abol- 
ished arrest  and  imprieonment  for  debt,  nnlea  on  proof  that  the  debtor  wa( 
about  to  abscond.  As  early  as  1790,  the  coDstllalion  of  Fennsylvania 
established,  u  a  fandamentai  principls,  that  debiori  should  nol  be  conlm- 
ned  in  prison  attei'  snrrender  of  tbeit  eitates,  in  the  mode  to  be  prescribed 
by  law,  nnlan  in  cases  of  a  stcoug  presumption  of  fraud.  In  February, 
JBIS,  the  legislatnre  o(  that  stale  eieRVted  women  from  wrsst  ud  im- 
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The  assignment  of  the  losolveat  passes  all  his  inter' 
est,  legal  and  equitable,  existing  at  the  time  of  ezecQting 


priHnmoDt  for  dsbt;  and  thia  proniion  ■■  to  womeD,  wu  sflenrarda 
■pplisd  Id  New-York  to  all  ciril  Kctioiu  Ibnnded  upon  coatnct  {If.  Y. 
Rttutd  Statula,  toI.  ii.  p.  S49.  4!28.)  A  proriaioD  In  thai  effect  had  beea 
noommended  to  the  legialMDra,  b;  Die  chancelloi  and  judgei,  b  Janaaiy, 
lliI9.  Femalea  ware  firat  eiempted  rrom  imprisonmeat  Tor  debt  in  Loni- 
aiaDB  and  MiMiaaippJ ;  aod  impriaoument  for  debt  Id  all  caaes  free  btno 
tnad  a  bow  abotialied  ia  each  of  thoae  atat«a.  The  commiaaioiieTa  ia 
Feaaaylvania,  in  Ihaii  Rtport  on  lie  Civil  Cadt,  in  Jaauarf,  1835,  n. 
commeDdad  that  Iheni  be  no  atreat  of  tha  bodj  of  the  debtor,  oo  nuitlte 
proceai,  withoat  an  affidavit  of  the  debt,  and  that  the  defendant  waa  a 
Don-reatdent,  or  abant  to  depait  without  leiTing  aufficieat  property,  el- 
c«pt  in  caaea  of  force,  fraud,  or  deceit,  varified  bf  affidavit.  Thia  ■ngg*'' 
tion  waa  cBTried  into  efiirat  by  the  act  of  the  legialatore  of  PennajlTaoia  of 
Jaiy  12,  1842,  entitled  "  An  act  to  aboliah  impiiaotimenl  for  debt  and  to 
pnniah  fraudnlent  dabton."  Id  New-Hampshire,  iiopriionment  on  means 
proceaa  and  execution  (or  debt,  eiisled  under  certain  qualificatioiu  nntil 
Docember  23,  1840,  when  it  waa  aboliahed  bf  itatute  in  caaea  of  contract*  - 
and  debta,  aecruiog  after  the  1st  of  March,  1841.  In  Vermont,  im- 
priaonmsDt  for  debt,  on  contracU  aade  aJler  Ut  JaoaatT,  1839,  ia  abot- 
iabad,  bj  to  reatdent  ciliiena,  nnleaa  there  be  evidence  that  the;  are  about 
to  abacond  with  Ihsir  property  ;  ao  alao  the  eiBepIioa  In  Miaaisaippi  applies 
to  caaea  of  torla,  fraud*,  and  meditated  concealment,  or  rrandalent  dixpoai- 
tion  of  property.  Law  iff  MinUiippi,  hf  Alden  &.  Van  Hoeaen,  1B39, 
p.  511,  512.  915,  916.  In  Connecticut,  impriaonment  for  debt  on  contract, 
i*  aboliahed,  except  in  the  uaually  excepted  caaea  of  fraud,  &,c.,  by  aCatote 
of  June  ID,  1842.  In  ludiaaa,  (EL  S.  1B38,}  priwio  baouda  for  debtora  are 
declared  to  be  co-eilenilve  with  the  coanty.  Thi>  ia  reducing  impriaon- 
meat  to  the  mere  cox  et  praterta  nil.  In  Alabaoia,  by  atalute  of  lit. 
Feb.  1839,  impriaonment  for  debt  ia  abolisbsd  eirept  in  caaea  of  fraud. 

In  T«ime««ee,  by  atatute  of  1831,  ch.  40,  and  of  January,  1810,  noeo. 
«.  can  iaane  to  impriaoo  fbr  debt,  without  an  affidavit  that  tho  defaDdant  ia 
•bout  to  remove,  or  baa  removed  bia  property  beyond  the  jurisdiction  of  the 
conrt,orlhalhe  baa  irandutontly  conveyed  or  concealed  it.  Aaimilarlaw 
waa  paaMd  in  Ohio  and  in  Hicbi^an,  in  1838  and  1839.  The  power  of  im- 
priaonment for  debt,  in  caaea  free  from  fraud,  aaenu  to  be  fait  going  into 
amiLhilation  in  thii  eoanlry,  and  it  u  conaidBied  aji  repugnant  to  humanity, 
policy  andjuallca.  In  addition  totbeatatea  ct  MauachutttU,  Nete-Hamp- 
thire,  Vernumt,  CenBtclicul,  New-York,  IftiB-Jmey,  Penatylnanin, 
Michigan,  Ohio,  Tentuuee,  Mittitiippi,  Louiriana  and  Alabama  already 
mentioned,  impriaonmeut  for  debt  ii  aboliahed  in  Dilaieare,  FUirida,  ITi*- 
eamin,  and  la»a,  with  the  nanal  exception  of  all  or  m«t  of  the  caaea  of 
Mtntenpta,  fine*  and  penaltie*,  promiaea  to  manyi  monay*  coUeeted  by-. 
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tiie  *assignmeQt,  in  any  estate,  real  or  personal ;  but  no  c(Hi- 
tiogent  interest  passes,  unless  it  shall  become  vested  within 


pnUic  eScen,  miaconduct  ia  office  and  fraudi.  Bj  the  new  coutitutjon 
of  New-Jenej  id  1844,  impriwDEnent  it  Bbolished  ia  kctiana  for  debt,  ot  on 
uiy  judgment  npon  contracts,  nnim  in  cum  of  band.  But  intptwonnMMlt 
for  debt  i>  nill  rstained  andar  miligated  modificalioni  in  Manu,  Rh«dt- 
ItUuid,  MnryloHd,  Virginia,  N.  and  S,  Carolina,  Otorgia,  ArkaiiMiu, 
Kattiteky,  Mittouri,  lUiaoii,  Indiana,  and  the  Dittrict  of  CBlumbia. 
See  Kinni  on  JmpritanmtnU  for  Debt,  Nev-Yoik,  1B4S.  Act  of  Con- 
grtit.  Much  3d,  1843,  ch.  9a  The  constitution  of  Rhode  Island  of 
1819,  and  which  went  into  opention  in  May,  1843,  declares  thai  tbepenoD 
of  B  debtor,  where  Iheie  is  not  strong  [iiesumptjon  of  frand,  ought  not  to  be 
continued  in  prison,  atler  he  baa  delivered  np  his  property  for  (he  benefit  of 
his  creditors.  Anactofcongressof  14th  January,  1841,  aboliahed  imprinn- 
ment  for  debt  under  process  in  the  federal  conru,  in  alt  cue*  in  which, 
by  the  laws  of  the  stale  in  which  the  court  is  held,  euch  imprisonment  has 
been  abolished.  In  1838,  an  act  was  passed  b;  the  British  pBitiameol,  1 
and  S  Vic.  o.  110,  aboliahing  impiisonmenl  for  debt  on  aunu  proceit, 
except  under  ipecial  order,  when  the  debtor  ie  about  to  abKond,  aod  re- 
quiring the  remedies  against  property  lo  be  ezhausled  berore  it  can  be  per- 
mitted on  final  process.  The  execution  a^iuit  the  debtor's  property, 
reaches  the  whole  profits  of  the  real  estate,  ioitend  of  a  moiet;  u  bafore, 
and  money  or  hank  notes,  checks,  bills  of  eiohaage,  pniminary  Dotea, 
Bpeeiallies,  and  other  eecuritiea  Tor  money,  may  be  taken  on  ^rri/netiM. 
So  Btocka,  funds,  or  annnitiei,  or  any  stock  or  aharea  inapy  public  compa- 
ny, maybe  attached  for  the  payment  of  Iho  judgment  creditor.  The  cre- 
ditor hiB  foil  pawer  over  all  the  debtor's  properly,  and  Ike  latter  is  also 
liable,  as  before,  to  oientual  impriaonniBnt  on  execution. 

But  it  is  anderslood  that  the  Euglish  commisnoneis,  appointed  to  in- 
qoire  into  the  laws  afisctingbaakraptaandinaalTeots,  havsreoently  (1840) 
made  an  interesting  report  on  the  subject,  in  which  they  condemn  as  unjust 
and  impolitic  the  exiiting  laws,  holding  the  fiitore  acqaired  property  of  in- 
soWsnt  debtors  who  are  dtschargsd,  liable  for  their  pre-exieting  debts  ;  end 
they  recommend  that  this  distinctian  between  the  operation  of  bankrupt 
and  insoEvent  laws  he  abolished  ;  and  also,  that  im  prison  cnent  for  debt,  on 
final  process  by  ca,  to.,  eieept  in  special  cases,  be  also  abolished.  In  1643 
the  crMiB  hmuTum  act  waa  ialrodnced  into  (he  British  parliament  by  Lord 
Brongham,  aboliabiag  Tirtnally  the  practice  of  impriaonment  for  debt.  In 
April,  IB44,  Lord  Cottenham  introduced  a  bill  into  lbs  House  of  Lords,  for 
abolishing  entirely  imprisonment  for  debt  on  mesne  process  and  on  execD* 
tiou,  in  caaea  ttta  from  fnnd  or  TioleDce,  and  thai  the  discharge  of  IdmI- 
vents  SB  wall  as  bankrupts  shoold  protect  all  alter  acquired  property.  It 
was  dnring  the  Samnite  war  thai  the  Romaa  law  was  passed  prohibiting 
pMSonal  slBTBry  for  dsbl,  and  eonflning  the  ctedUor'a  nmedy  to  Ihe  pro- 
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threeyeaTsaftermakinglheassigDmentandthenitpaRsea.^ 
This  I  apprehend  to  be  the  general  effect  of  the  assignment, 
in  every  state,  and  under  the  English  law.  Possibilities, 
coupled  with  an  interest,  are  assignable,  but  not  bare  pos- 
sibilities, such  as  the  expectancy  of  an  heir>  The  as- 
signment does  not  affect  property  held  by  the  debtor  in 
trust'  oor  does  the  assignment  by  the  insolvent  husband 
affect  the  property  settled  to  the  separate  use  of  the  wife, 
free  and  clear  of  her  husband.''  It  has  been  repeatedly 
held,  that  the  insolvent's  discharge  applied  only  to  debts 
existing  when  the  petition,  inventory,  and  schedule  of 
debts  were  presented,  and  not  so  as  to  cover  debts  contract- 
ed between  that  lime,  and  the  time  of  the  dischai^. 
The  distinction  is  founded  on  obvious  principles  of  jus- 
tice ;  for  the  computation  of  the  amount  of  the  debts  and 
creditors,  is  founded  upon  the  inventory  and  schedule  ac- 
companying the  petition,  and  the  assignment  and  dis- 
charge relate  to  them."  It  is  likewise  the  general  po- 
*401  licy  of  all  insolvent 'laws,  to  distribute  the  proper- 


paily  of  the  debtor,  bot  the  ineoWent  debtor  neTcrthelaa  farfeited  «11  lue 
politic&l  right!.    Dr.  Aniald'a  Hiit.  of  Ranu,  vol.  3,  311. 

•  JV.  y.  Rnurd  Slalute;  Tol  ii.  p.  SI,  The  Engl ish  benkropt  lewi 
bare  &  mors  eiteiuiTe  and  (liicl  operaliou  apon  the  bankrupl'i  propenj  ; 
for  the  aaignment,  iFhoiieTeT  made  by  Ihs  coiiiini«iDnoi«>  aperalei  ftjr  Tt- 
talion,  *D  u  to  ciny  to  the  auigooc*  all  the  property  which  the  banknipt 
had  at  the  time  or  tbe  commiialoii  oC  an  act  or  bankruptcy.  Vidt  tupra, 
p.  390,  n.  The  bankrupt  is  incapable  af  afiecliag  his  eilate  by  any  act  of 
hie,  after  an  act  of  baokruptcy,  Ihoagh  befoni  the  Lulling  of  the  comnui- 
■ion.    Combe  T.  Bnif[»,  13  Prur't  Exeh.  Rep.  137. 

k  Carlton  v.  lAighloa,  3  MerinaU't  Rep.  G67.    Comegya  r.  Vane,  I 

FittTi- u.  s.  Rtp.  193.  aao. 

«  Kip  V  Bank  of  New-York,  10  jQhtu.  Rtp.  63.  Dexter  T.  Stewart,  7 
Jokni.  Ck.  Rtp.  52.     Yatei  &.  M'littyre  v.  Curlia,  5  Mawa't  Rtp.  80. 

•  AdanwiD  T.  Armilage,  Cooper'i  Eq.  Rtp.  2S3.  WagitalFT.  Smith,  9 
Vetry,  SaO-  See  Mr.  Ingraham'i  Viea  oj  tkt  InMolvtnt  Laai  ef  Penrn- 
tflvanio,  Sd  edit.  333—337. 

•  Erneat  t-  Bciacoaluga,  Cmep.  Rep.  537.  Feaaa  t.  Fotgw,  14  JTom. 
Rep.  364.  M'Neilly  r.  Hicfaanban,  4  Cmeen'i  Rep.  607.  Ingraiam  «a 
Iiuolttntf,  168, 1G9. 
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ty  assigned  rateably  among  all  the  creditors,  sub- 
ject, nevertheless,  to  existing  legal  liens,  and  priorities 
existing  before  the  asssignment  ;^  and  under  the  Nev- 
York  insolvent  laws,  a  creditor  cannot  become  a  peti- 
tioning creditor  in  respect  to  any  debt  secured  by  a  le- 
gal lien,  unless  he  previously  lelinqutshes  that  lien  for 
the  general  benefit  of  the  creditors. <> 

(3.)  The  case  of  absconding  and  absent  debtors  may 
be  referred  to  this  head  of  insolvency.  The  attachment 
law  of  New- York,  (like  insolvent  acts,  and  the  acts  for 
the  relief  of  debtors  from  imprisonment,)  is  a  legal  mode 
by  which  a  title  to  property  may  be  acquired  by  opera- 
tion of  law."  When  the  debtor,  who  is  an  inhabitant  of 
New- York,  absconds,  or  is  concealed,  a  creditor  resident 
within  or  out  of  the  stale,  to  whom  he  owes  one  hundred 
dollars,  or  any  two,  to  whom  he  owes  one  hundred  and 
fifty  dollars,  or  any  three,  to  whom  he  owes  two  hundred 
dollars,  may,  on  application  to  a  JHdge  or  commissioner, 
and  on  due  proof  of  the  debt,  and  of  the  depariure  or  con- 
cealment, procure  his  real  and  personal  estate  to  be  at- 
tached }  and,  on  due  public  notice  of  the  proceeding,  if 
the  debtor  does  not,  within  three  months,  return,  and  sa- 
tisfy the  creditor,  or  appear  and  offer  to  contest  the  fact 
of  having  absconded,  or  offer  to  appear  and  contest  the  va- 
lidity of  the  demand,  and  give  the  requisite  security,  then 
trustees  are  to  be  appointed,  who  become  vested  with  the 
debtor's  estate  ;  and  they  are  to  collect  and  sell  it,  and 
aettle  controversies,  and  make  dividends  among  all  his 


■  lliu  ii  tha  e»s  in  molt,  ud  psrhip*  doi*  in  all  tb«  ■late*,  though 
equality  of  diatribation  wai  nDdentood  not  (o  eiiat  bodib  few  yean 
paM  in  Maine.  Neir-Hampaliire,  and  Vermoul,  and  tliat  tha  race  of  diii- 
{ence  among  eredltora  was  kept  np. 

b  N.  Y.  RiBUid  Slatatf,  vol.  E  p.  36. 46.  Ilarth  *.  Uibbei,  i  ItCarft 
R*p.8. 

•  N.  Y.  Reeittd  Sfatutet,  toI.  ii.  p.  3— U.  The  proriiioiii  of  (ha 
atalnta  are  mianle  and  fnli  of  detaih,  and  a  ^neral  ootline  only  ia  given  in 
the  text.     See  ■]»  JV.  V.  Suttit  ofHay  8th,  1B4S,  oh.  153  amandiBg  the 
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creditoTs  in  the  mode  prescribed.  From  the  time  of  the 
notice,  all  sales  aad  asfiignments  by  the  debtor  are  de- 
clared to  be  void.'  If  the  debtor  resides  out  the  state, 
and  is  indebted  on  a  contract  made  within  the  state,  or 
to  a  creditor  residing  within  the  state,  although  upoa 

a  contract  made  elsewhere,  his  property  is  lia- 
*402    ble  to  be  attached  and  'sold  in  like  manner ; 

but  the  trustees  are  not  to  be  appointed  until 
nine  months  after  public  notice  of  the  proceeding.'*  Per- 
ishable goods,  other  than  vessels,  when  attached  under 
the  absconding  debtor  act,  may  be  immediately  sold  and 
converted'  into  money ;  and  if  the  sheriff,  under  the  at- 
tachment, seizes  property  claimed  by  third  persons,  he  is 
to  summon  a  jury,  and  to  take  their  inquisition  as  to  the 
title  to  the  property  claimed.  If  any  American  vessel 
belonging  to  the  debtor  be  attached  under  these  proceed- 
ings, it  may  be  released  on  the  claimant  of  the  vessel 
giving  security  to  pay  the  amount  of  the  valuation  of  the 
vessel  to  the  trustees  or  to  the  debtor,  as  the  case  may 
be ;  and  if  it  be  a  foreign  vessel,  claimed  by  a  third  per- 
son, the  attaching  creditor  must  give  security  to  prosecute 
the  attachment,  and  pay  the  damages,  if  it  should  ap- 
pear that  the  vessel  belonged  to  the  claimant. 

It  has  been  decided,  that  a  creditor,  having  an  unli- 
quidated demand  resting  in  contract,  is  a  creditor  within 
the  absconding  debtor  act,  and  competent  to  apply  for  the 
attachments  it  was  formerly  held,  that  the  creditor  who 
instituted  proceedings  against  an    absconding  debtor. 


>  The  cwloay  met  of  New-Bnumriek  traDBfer*  to  tha  tcmtaea  all  right* 
to  aclioa  of  the  debtot  •xitling  et  the  lime  of  their  apppointmeDt.  Ritsbie 
T.  Boyd,  Ktrr't  N.  B.  Rep.  SU. 

k  The  penonal  npTMentatiTee  of  a  deceaKd  debtor  are  not  liable  to  b» 
ftoceeded  apiiwt.  nadar  the  aUKhment  Iswi,  ia  New-York.  Jackson  r. 
Walworth,  1  Ja\n*.  Cat.  373.  In  .the  matter  of  Hard,  9  WndtO,  465. 
Bot  the  proceeding  bj  attachment  ma;  be  iaitituted  by  aaaign  eai  of  the 
debt  la  ibeir  own  namw.    Beasley  t.  Palmer,  1  Hi^i  Sep.  489. 

■  Lenoi  T.  Howtaad,  3  Caiatt'  Rtp-  333.  Thii  wai  undst  the  act  of 
1801,  and  the  N.  Y.  Retold  Act  of  1630,  eoven  the  rery  can. 
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must  be  a  resident  vithin  the  state  ;^  but  the  statute  de- 
clares, that  any  creditor  residing  in  or  out  of  the  slate, 
shall  be  deemed  a  creditor  within  the  act,  and  be  may 
proceed  by  attorney.  Under  the  former  statute  laws  of 
New- York,  the  process  by  attachment  did  not^apply  ia 
the  case  of  a  foreign  creditor  against  a  debtor  residing 
abroad,  and  whose  debt  waa  not  contracted  within  the 
stated  The  same  provision  still  exists  under  the  new  re- 
vised statutes.  Any  creditor  may  proceed  against  an 
absconding,  or  concealed  debtor,  being  an  inhabitant  of 
the  state,  or  against  any  non-resident  debtor,  ifthe 
contract  was  made  in  New- York  ;  but  if  *the  con-  '403 
tract  was  made  elsewhere,  then  the  creditor  must 
be  a  resident  of  the  state.o 


•  Cue  of  Fritigerald,  9  Cai'nct'  Rtp.  3I& 
«  Ei  parte  Schnwdcr,  6  Gavm'i  Rep.  603. 

•  If.  Y.  Rtvittd  StaiaiH,  vol.  >L  p.  3.  MO.  1 , 3.  6.  7.  Lam  of  N.  T. 
Ttmj  8th,  1845,  ch.  153.  Fitch't  eat,  3  WendiU,  319.  In  the  mattet  of 
BniWD,3l  A.316.  The  altachmeDt  proceas  for  Teaching  the  property  uf 
abaoODdiDg  and  abient  and  nou-reaident  debton,  waa  a  faTonrile  meoaura 
of  JDaliee  with  the  colonial  lejie'itiirea ;  hot  in  nepect  to  non-rcaident 
MbUta,  it  waa  atrenglj  oppoaed  by  the  gorernor  and  council  in  aome  of 
tbo  ftalta,  aa  beiog  difl^nnt  from  the  mode  of  recorery  aliowed  in  like 
oaeaa  in  EnglaDd.  Boyal  inalrncttoDa  were  communicated  to  the  colonial 
garemon,  lo  rehue  assent  to  aoch  altaobment  lawa,  and  the  subject  waa 
for  Hiaie  time  a  matter  of  diaeusaion  and  warmth  between  the  governor 
and  honao  of  assembly  of  North  Carolina.  The  great  objectiun,  on  Iha 
pert  of  the  eiecntive  power,  waa,  that  the  attachment  laws,  aa  contended 
for  by  the  colony,  did  not  place  the  English  and  American  credilon  on  SD 
«qqal  footing,  bat  allowed  the  American  creditor  the  prererence,  in  like 
manner  aa  if  he  had  obtained  for  his  own  beneGt  a  judgment  and  exccu- 
Uon.  9  Martin't  Hitt.  N.  C.  303.  Attachment  lam  sgainit  ihc  properly 
real  and  personal,  of  abaconding  and  non-reaident  debtors,  prevail  through* 
oat  the  aereral  United  States  ;  but  theae  atalatalawa  are  notnnilorm  on 
this  point. 

In  England,  the  proceeding  by  foreign  attachment  ia  need  in  London, 
Bristol,  LJvetpool  and  Chester,  bnt  it  has  fallen  into  diauae  in  Oxford, 
Ezeler  and  other  places. 

In  the  Neia-Englaad  Statu  the  tmstee  pncesa  hia  in  many  respects 
the  operation  of  the  domestic  aa  well  as  forflign  attacfamenl,  and  it  operates 
in  a  greater  or  less  degrea  npon  penons  as  wall  as  property.    The  sinct 
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Debtors  impriaoned  in  New-York  in  a  state  prison  for 
a  term  less  than  their  natural  lives,  or  imprisoned  in  any 


traatM  procMi  extendi  to  the  goodi,  effect!  asd  credit!  of  the  ptincipat 
debtor,  in  tbe  haadi  of  hii  ageiit,  triutee,  or  debtor,  and  who,  u  tnulee,  it 
famraoned  to  ippear  and  eoiirer.  Tbe  lint  proeees  in  cinl  ectioDB  agRiaet 
Ibedebtor  u  not  only  lo  catnpd  ■ppcBrmnce,  bat  to  attach  the  good!  and 
eitile  of  the  debtor,  and  hold  them  ia  ptedgs  to  pay  the  dabt  or  damage* 
recoTered.  The  strict  tniitee  procesi  doe!  not  extend  lo  (be  real  eatata  ia 
the  handiof  the  tnatas.  iCutking'*  Trtatitt  on  tie  Tnutit  Prttcem, 
1833.  p.  4— 16.) 

The  MiutackautU  ReeUed  StataU;  of  1835,  part  3.  tiL  4.  oh.  109, 
eoDlaio  Tery  epccific,  miaute,  and  remedial  pronaions  relative  to  tha  proeeir 
offore^  attaeimtnl,  or  tmttt  prectn.  All  peraonal  aetiona,  except 
detinue  and  replovio,  and  action!  aoandingin  (art,  may  be  connnenoed  by 
Ihla  prootn,  which  aulhariiea  the  attachment  of  tbe  gooda  and  eatate  of  tha 
prinoipat  defendant  in  bia  own  handa,  and  alio  in  the  hondi  of  tmateea.  or 
gamiahee*.  Every  petvon  baTing  gooda,  effecta,  or  credita  of  the  deftndant 
entroited  or  depoaited  in  hi>  poaaeaaiou,  maybe  anmrnonod  aa  a  trustee, 
and  tha  property  in  his  hands  attached  and  held  (a  respond  the  final  jndg- 
ment  in  the  aait.  Bat  there  are  limitBtiona  to  tbe  damanda  attachable  by 
the  trustee  process;  (L)  No  person  ia  to  be  adjudged  a  tmatoe,  by  reason 
of  having  draws,  accepted,  made,  or  endorvsd  any  negotiable  bill,  draft, 
note,  or  other  secarity ;  (S.)  nor  by  reason  of  any  money  or  other  thing 
received  or  colloeted  by  him  as  iberifl)  or  other  officer,  by  execntion  or 
other  proccas  in  fivoar  of  the  principal  defendant ;  (3.)  nor  by  reaaon  of 
any  mcDoy  io  his  hands,  and  for  which  be  ia  accountable,  aa  a  pnblie  offi- 
oer,  lo  the  principal  defendant ;  (4.)  nor  by  reaaon  of  any  money  or  olbet 
thing  doe  from  him  to  the  principal  defendant,  nolea  dua  absolutely,  and 
without  depending  on  any  contingency  :  (5.)  nor  by  reason  of  any  debt  dna 
from  him  on  a  judgment,  aa  long  aa  he  ia  liable  to  an  eiecnlion  on  that 
Judgment,  (6)  nor  aa  goardian  for  the  debt*  of  hia  ward.  If  a  legacy  ae- 
eme  to  the  wife  during  coverture,  it  ia  liko  bor  clioaea  la  action  liable  to  be 
•ttachad  by  the  trustee  procees,  at  the  auit  of  a  creditor  of  tbe  husband, 
(hough  not  reduced  to  possession  by  him.  Holbrook  v.  Watera,  19  Pith. 
Bep.  354.  Gaaaett  v.  Grout,  4  Metealft  Rtp.  486.  By  the  act  of  1838, 
ch.  163,  BUthoriiiDg  prooecdiDg*  agsinat  inaalvent  debtora,  open  thnr  vol- 
untary application  or  upon  the  application  of  a  creditor,  the  proceedinga 
are  conGned  to  resident  debton.    ClaSn  v.  Beaoh,  4  Mttealf  Rep.  393. 

In  Kline,  the  law  concerning  foreign  attachment  ia  SBBeulially  the  same 
nnder  the  act  of  February  28tb,  183!,  ch.  Gl,  and  tha  aaveral  labaeqnent 
•cU  in  addition  thereto.  The  statute  of  1R35,  ch.  166,  gave  the  Iraalea 
proceaa  agaiait  third  peraons  holding  the  debtor 'a  properly  by  way  of  moit> 
(age  or  pledge.  The  proceedinga  agiinat  tiastees  of  deblon  are  of  the 
••me  import,  in  Nttt-Htttipthirr,  by  the  act  of  July  3d,  1699.    The  pro- 
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penitentiary  or  county  jail  for  a  criminal  offeoce,  for  a 
term  more  than  one  year,  are  liable  to  the  like  proceed- 


eum  TCKchN  deUa,  chows  in  iction,  itoeki,  &,e.,  in  th«  bandi  of  third  per> 
««•.  8o,«]mi,  iDrmaMf,  bf  the  Hvenl  itMntei  of  October  Ut,  1797, 
NoTcmbei  tOlh,  1807,  Noveniber  6lh,  1617,  nod  NoTPmber  lOth,  1630, 
IIiB  UoalBapnicaM  i*  given  lo  eredilon  agKinit  penoni  pontMed  of  mone^, 
gooi;  chattels,  rigbta,  or  crudilB  of  coceealeil  or  abacoading  delilota,  or  of 
dabtDta  reuding  oot  of  the  alBtF,  or  rcmOTOd  out  of  tbe  etate  leHTing  efiecti 
Vitbin  iL  Tht  Rtvittd  Statutii  af  Vtimmt,  1839,  p.  188.  It  haa  how- 
•Ter  been  hsld,  and  verj'  joally,  that  a  penon  reajding  out  of  the  alate,  and 
eomiaf  within  it  for  a  temporary  porpoee,  ia  not  liable  to  br  aummoned  u 
n  trnttee,  of  bo  BbacondiDg,  concealed,  or  absent  debtor.  Bailer  t.  Vin- 
Mnt,  6  Vermont  Rep.  614.  The  ume  principle  applies  to  the  Inutee  pro- 
eeM  in  HaMachoselta.  Ray  t.  Underwood,  3  Picl.  Rep.  302.  From  (h« 
time  of  lertice  of  process  on  the  trustee,  it  fixes  the  property  or  debt  in  his 
hand*,  as  a  ■take-holder  for  the  parly  nllimately  entitled.  Bat  it  will  not 
bold  eheaes  io  action  preriooaly  aiaigaed  with  notice.  The  attaching  credi- 
tor aoqairea  priority  aeeordiof  lo  the  order  of  time.  The  Manacbueetta 
praolica  in  respect  to  the  trustee  proccas,  goes  further  than  that  of  Con- 
neeticnt  or  Vermont,  and  givee  it  against  any  peieon  as  the  tnialee  of  hi« 
leaideut  neighbour.  Leach  t.  Cook,  1  Shan't  VeTmont  Rep.  N.  8.  339. 
Neither  in  Vennont  or  Ohio  ean  tbe  foreign  attachment  be  aualaiaed,  nn- 
!«■  all  the  debtors  are  non-residents  or  have  absconded.  Iicach  t.  Cook, 
tapra.    Taylor  v.  M'Donald,  4  Oiia  Rep.  149. 

Id  Caiaiectieal,  the  effecle  and  debts  of  absconding,  or  absent  or  non- 
resident debtors,  in  the  hands  of  any  agent,  factor,  tmstee  or  debtor,  may 
be  attached  by  any  eraditor  by  tha  process  of  foreign  allaclimenl.  Sla- 
IbTsi  */  Cenneetieul,  1838,  p  387.  But  eions  in  aetum,  aa  notes  not  ns- 
goliable,  ara  not  goods  and  cbatteU  liable  to  the  process  of  foreign  attach- 
ment, or  liable  to  be  sold  an  ezecntion.  Fitch  v.  Waite,  5  Cana.  Rep. 
117.  Gnmenor  T.  F.  &.  M.  Bank,  13  Ji.  104.  It  lies,  alio,  again  it  debt- 
on  imprisoned  for  debt,  who  shall  not,  within  three  months,  be  admitted 
to  lake  the  poor  man's  oath  ;  and  deblon  discharged  from  imprisonment 
are  lo  be  deemed  absconding  debton,  >a  a*  to  allow  the  creditor  to  proceed 
afaiitii  their  goodi  and  efieot*  in  the  hands  of  tlieir  attorney,  agent,  trus- 
tee or  debtor.     Statuttt  ef  Cmm.  1638,  p.  S93,  S94. 

In  Rhadt  Iiland,  nnder  the  atatule  of  Jannary,  1691,  the  tmatee  pro- 
cess lies  against  the  altoraey,  agent,  factor,  Imstas,  or  debtor  of  absent, 
or  non.resldent,  or  concealed  debtors-;  and  also  against  tbe  personal  estate 
of  any  inoorporated  company  ealablisbBd  withoat  the  state,  and  being  in- 
debted, and  having  personal  estate  in  the  posiession  of  any  penon  or  cor- 
porate body  williin  the  state.  Seamen's  wages  are  exempted  from  the  at- 
tachment pn>ceH,  pricr  lo  the  tennlnation  of  the  voyage. 

In  Nmtt'Jtrity,  the  attachment  issues  by  any  creditor,  foreign  or  do- 
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logs  against  their  estates  as  in  the  case  of  absconding 
debtors.*     The  court  in  which  proceediogs  under  the 


n«M!e,  again*!  abKandiDg  or  noo-rcsideDt  deUon,  and  tb>  tUOM  it  Taty 
proviiioDiil,  and  'a  cDnilruBil  liberally  tor  ths  bcneSt  of  cmiiUn.  Tb*  U' 
tacJiinenl  bgconiM  a  liin  rromtbe  lime  of  cxecntiDf  the  same.  It  reaahei 
all  the  deblor'i  pr^iMrly  aDd  rSecIa,  in  the  pcwwbn  of  the  gaiMliM,  « 
debtor'*  debtor.  The  property  ettaofaed  ia  dntriboted  rateably,  anraug  nQ 
the  creditor*  who  come  in  on  due  notice  ;  and  in  thk  leapecl,  it  naemUea 
tbe  New-York  atlachtnent  law.  Eima'*  Digett,  30-^1.  ft.  S.  Hem- 
JtTtty,  1647,  p.  4& 

Id  renntylvsRia,  tbe  procew  at  demistie  atlachnient,  i*  prorided  bjr 
atatute  againit  abaconding  and  concealed  d«bton,  and  reaident  debtonwhu 
■re  abaeul.  Tniateea  are  appointed  and  tbe  proceed*  ralcably  diatriboted 
among  all  the  rreditora  who  oonw  in  and  pron  their  demanda.  Pardtm'w 
Digttt,  377.  S83.  The  prooeaa  ot/areigu  altaohnMot,  ia  Tor  the  eicloiiTa 
benoGl  of  the  attaohinf  creditor,  aod  it  may  iaine  at  tha  aiut  ot  any  credi- 
tor, reiident  or  noa-reaident.  Mulliken  t.  Aoghinban^,  1  Penx.  Rif. 
117.  it  ij*u«  agaiuit  the  ealite,  real  and  penonal,  o(  non-n«*dent  deU- 
ota,  and  of  debtoi*  coDGoed  for  crime*.  Froe^a  may  he  awarded  agaiMt 
any  peraon  who  liu  intiperty  or  effecta,  or  moDey  of  the  debtor  in  poaieae- 
•OD,  anil  tlie  attacbnieiil  bind*  all  the  ealate,  real  and  paraooal,  of  the  dabt- 
(V,  in  hbDWD  hand*,  or  in  thoae  of  hi*  truitce.  debtor, or  gamiafaee.  Parimt'l 
Dig.  45,  46.  435.  The  foreign  BltBchment  can  only  be  mcd  ont  again*t 
a  debt  preicutly  demandabie,  but  a  dameitic  attachment  like  a  commit 
■ion  of  biiikniptey  under  6  Geo.  IV.  can  be  aaed  ont  for  a  debt  not  due, 
for  it  i*  a  prai:ee*Drdi*lribution  among  crcditoia,  4  WaUi  ^  Serg.  901. 
But  under  the  attachment  law*  of  FFnnajlrania.atock  of  the  United  Sutaa 
alanding  in  the  name  of  the  debtor  on  the  book*  of  the  treamry,  cannot  be 
attached.  N  eiihei  tha  United  Slate*  nor  the  officer*  of  the  traaaory  in  their 
official  capacity,  are  amenable  to  the  prooeB  of  law  or  equity.  Opunoa* 
of  tht  Alteraiiyi  Gtntrat,  vol.  i.  657—665.  The  rery  elaar  and  able  argo- 
menl  of  Mr.  Wirt,  the  Attorney  General,  would  eeem  to  be  equally  appli- 
cabJe  10  the  law*  of  every  elate,  and  the  only  limilation  to  the  principle  ia, 
where  the  United  Stale*  held  the  *tock  a*  itokeholder*  ready  to  p*y  to  tbe 
rightful  claimaal,  and  a  voluntary  lubmiiaiDn  on  term*  to  the  proce^  ia 
recommeoded  lu  have  the  rightful  claim  jadicially  aseertaiued. 

In  Ohia,  the  procen  of  atuchment  lie*  at  tbe  inatanea  of  any  creditor, 
reaident  or  non-reiidenl,  and  wbetfaer  tbe  debtor  ha*  abiconded  or  ia  a 
non-rciident ;  and  the  Hteime  regulate*  proeeedinp  againat  the  gamUtM, 
ia  who*e  poaaeaiion  the  property  may  be,  or  who  owe*  money  to  the  origi- 
nal debtor.  Ciais't  Statuiet  of  Okie,  vol.  ti.  p.  1331 ;  and  in  IndUm 
aad  tUinait,  the  foreign  attachment  lie*  agaJiwt  the  eetate  of  non-reaident 


•  N.  y.  Semiati  ftolaf**,  nL  ii.  p.  IS. 
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absconding  debtor  act  are  pending,  has  an  equitable  ju- 
risdiction over  all  claims  betveen  the  trustees  and  tfie 


(Mkan,  sad  agaioit  thiir  effeetauid  property  in  the  hmadi  o(  m  gamiahM, 
Ud  ths  procMdinf  ii  for  Ihe  benefit  of  the  [deintiff ;  but  in  lUinoia  if  tba 
procMi  be  ai^uoM  the  eattte  of  a  noD-rendent  debtor,  the  creditor  mint  be 
■  rerident.  Rnittd  Laitt  of  IndiaKH,  edit.  1838,  p.  73—79.  Rtviied 
Law  tf  lUineii,  edit.  IB33,  p.  B3,  83.  So,  in  Maryland,  nuder  the  act 
•f  1825,  the  creditor  mnat  be  a  reeident  of  the  United  Statei.  We*er  «. 
BdlieU,  E  am.  f  Jo\n*.  335.  Baldwin  v.  Neale,  10  Id.  974.  The  la«i 
ef  eaveral  at  the  itatae  an  reetrictire,  ae  to  tbe  cbaraoter  of  the  pluatiff. 
Jn  Nartk  Coratim,  and  Tninretee,  the  creditor,  in  the  caea  of  an  sbKoad- 
ill|>  debttN',  need  not  be  a  reaidMit,  but  in  the  caae  of  an  attacbniaiit  a^sinat 
a  non-ivaident  debtor,  he  mmt  be.  1  Mowt'i  Ala.  Rep.  14.  69.  North 
Carolina,  ataL  IT77,  cb.  115.  N.  C.  Rtmtei  Statatei,  vol.  1.  71.  Ten- 
neaeeeactor  1794,  I  Yergtr't  Btp.  101.  E/Ui.473.  By  tbe  old  altaeh- 
ment  law  of  Alatama,  only  reaident  ciUieni  coald  commence  mita  by  aU 
tachmeol,  bat  a  anbaeqaent  atalnta  pxa  the  power  eqaally  to  non-reaident 
plaintifia.  ^Ala.  R.  N.  5.  3S6.  In  Tnnettei,  no  attachment  will  lie 
againat  property,  when  both  creditor  and  debtor  are  noo-reaidenu,  unleaa 
judgment  had  been  fint  obtained,  and  execntioD  inued  in  tbe  conrta  of  the 
jariadiolioD  where  the  defendant  waa  a  riwideat;  nor  in  cuea  io  which 
pereanal  eerrice  of  procea  cannot  be  made,  nor  an  attachment  at  law  lie. 
In  thoee  ejMKiial  caaei,  the  non-reeident  creditor  may,  by  Inil  in  chancery, 
eanee  atocka,  and  choaea  in  aolioo.  and  other  property  belonging  to  tbe 
noB-reaident  deTendBnt,  or  held  in  imat  Ibr  him,  to  be  applied  to  hie  debt. 
Sut.  1801,  eb.  E.  Stat  1B32,  ch.  11.  Garget  t.  Scott,  9  Trrgtr,  344, 
where  the  reaaon  of  their  italnte  law  u  clearly  and  jnatly  vindicated. 
Slat  1836,  oh.  43.  lu  Virginia,  Jftweurt,  and  Lnuinana,  the  foreign  at- 
tachment liea,  thongh  both  the  creditor  and  debtor  realde  out  of  the  etate. 
WlUianaon  v.  Bowie,  6  Van/.  Jtcp.  176.  Poeqr  t.  Bockner,  3  Mitnari 
Stp.  604.  Flower  t.  Griffith,  19  leu.  Rep.  3<15.  5  XilUr,  300.  Tbe 
atalnta  of  Minonri  eeeme  to  apply  to  all  credHora  and  the  attachment  and 
prooeeding,  in  rtm,  and  against  property  in  the  haadi  of  ganiiaheee  apply 
when  the  debtor  ii  a  non-reeident,  or  hu  afaeoondad,  or  concealed,  or  ab- 
aeftted  himaelf,  or  ia  ahoot  to  remove  hia  property  out  of  the  atate,  or 
ttandnlently  to  convert  it.    Rtviied  Slatulet  ef  Mittouri,  18.15,  p.  75. 

Ilk  VirgMa,  the  domaetic  attachmeot  line  againat  the  abaconding  debtor, 
and  alao  againat  non-reaident  debtoia,  far  debta  not  exceeding  $90, 
■Dd  againat  a  gamiihee,  thongh  the  debt  be  not  doe.  Tbe  foreign  attach- 
ment lice  agamet  abaant  debtors,  and  reaident  debtM*  of  tbe  foreign  debtor 
may  be  proaeented  aa  ganiabeaa.  1  Rn.  Cede,  edit  1614,  p.  160.  U 
/M.9B.  It  ia  grounded  npon  two  (acta ;  non-reaidence  of  the  debtor,  and 
hit  having  eSecIa  in  Virginia;  and  the  proceeding  is  conclmive  againat 
pMtiea  and  priviia.  Haitiii  *.  Chandler,  3  Brotkenhmtgh,  135.  In  the 
Vol.  n.  39 


:v  Google 


403  OF  PERSONAL  PEOPEKTY.  [PutV. 

creditors.     The  trustees  are  liable  to  be  called  to  ac- 
count at  the  instance  of  either  the  debtor  or  creditor. 


cue  of  non-reiideDt  debtora,  it  U  a  general  principle  thkt  all  tbe  prone- 
dia{B  are  cuDBtruvd  itrictly,  for  Uie  greater  uTetyof  the  abMnlee,  to  wbota 
notiee  maj  not  have  reached.  Stale  Bank  v.  Hinton,  1  Dee.  N.  Canli' 
tiaRtp.  391.  In  EenCack;  tbe  landi  of  a  non-rcndenl  debtor  maj  be 
appropriated  by  attachioeiit  by  the  creditor,  if  tbe  dfihtor  hat  no  penooal 
properl]'.  9  Daaa't  Rep.  98.  366.  So  ■  bill  in  equity  will  lie  to  eeqaeatai 
the  effeclaoT  abieni  debton  io  the  hand*  of  peiwDl  rendent  in  tbe  itate. 
Statolee  1796,1837,  1S37.  These  itatatsB  give  the  remedy  againat  th  • 
laudi  aad  goodi  of  noa-reaident  and  of  absent  debtars.^S  Dana'i  Stp, 
307,306.    3B.  JHonnw,  119. 

In  SoutA  Carolina,  Iheii  foriegn  attachtnent  law  ia  ionnded  on,  and  hu 
received  coaitrnctioD  from  the  cmtomof  London.  Smith  v.  Poaay,  3  ifilTt 
Rtp.  471.  See  Rice'i  vaJaable  Digitt  on  tit  Catei  Dtciitd  in  that  Stite 
and  in  which  the  declsiona  imtler  the  title  of  "  attachment  (foreign)"  are 
folly  and  cletirly  ateled. 

Ia  Ocorgia,  the  same  proceaa  of  domeitic  attaohment  lies  when  the 
debtor  ii  abeoonding,  and  if  he  ia  aboat  to  remove,  it  Ilea  though  the  debt 
be  not  due.  The  foreign  attachment  lies  when  the  debtor  ia  a  non-reudent, 
and  alio,  in  favour  of  a  noo-reeidanl  crsdltar.  It  reacbea  debt  and  oredila 
in  the  hands  of  the  garnishee,  and  is  for  the  benefit  of  the  plaintiff'  in  IIm 
attachment.  Prinee'i  Digtit,  3d  ediL  1637,  p.  30 — IS.  The  same  lU- 
tnte  provinona  in  Alabama,  Ailtia'a  Dig.  3d  edit  p.  37 — 10. 

In  Loaitiaita,  thej  have  the  like  process  of  attachment  as  in  the  other 
states,  when  the  debtor  absconds,  or  Is  abont  to  remove,  or  is  non-resident. 
Third  persons  who  have  funds  and  effects  of  the  dsbtor  in  hand  may  be 
luted  to  answer  apon  interrogatoriea,  and  if  tbs  garnishee  has  funds  of  the 
debtor,  the  sreditor,  alter  judgment  against  the  debtor,  may  pursue  then 
by  judgment  and  execution  agunst  the  garnishee.  Proseus  v.  Mason,  13 
Zduif.  Rtp.  IG.  Tfaa  debtor  abont  to  remove  may  be  arrested  and  beU  to 
bail,  though  the  debt  be  not  doe.  Desha  v.  Sulomons,  13  L»tU.  Rtp.  373. 
lb,  479.  If  the  garnishee  be  a  consignee  of  goods,  and  has  made  ad- 
vances on  thorn,  he  may  claim  a  preference  as  a  creditor  of  eoaaignot,  if 
the  attachmeDt  be  levied  while  tbe  goods  are  in  tmuitu,  and  before  deltv- 
erj  to  the  consignee.  Wilson  v.  Smith,  13  Lauit.  Rip.  375.  Gardiner  *. 
Smith,  lb.  370. 

In  Miuiitippi,  there  ii  the  like  process  of  foreign  and  domeatie  attach- 
ment against  non-resident  and  abacoDdioE  debtots,  and  debtors  preparing 
to  remote  though  tbe  debt  be  not  duo.  Debts  and  credits  of  the  debtor  in 
the  bands  of  third  persons  may  be  attached  by  procea  ol  anmmona  or  gar- 
nishment. The  party  suing  out  a  foreign  attachmeDt  mnst  be  a  resident. 
R.  Code  of  Miniuippi,  1834,  p.  157—168.  Tbe  proeess  of  attaehmeBt 
in  moat  of  tbe  statea  is  fbr  the  eKclouve  beneet  of  tbe  allaohlng  debtor 
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So,  the  assignees  under  the  insolvent  act  are  'declar- 
ed to  be  trustees ;  and  where  there  are  two  trustees, 
either  of  them  may  .collect  the  debts;  and  where  there 
are  more  than  two,  the  powers  appertaimng  to  (he  trust 
may  be  exercised  by  any  two  of  them.  But  no  suits  in 
equity  are  to  be  brought  by  the  assignees  of  insolvent 
debtors,  without  the  consent  of  a  majority  of  the  creditors 
in  interest,  unless  the  sum  in  controversy  exceeds  $500. 
They  are  to  sell  the  assets  at  auction,  and  may  allow  a 
reatjonable  credit  on  good  security.  They  are  to  redeem 
mortgages  and  pledges,  and  conditional  contracts,  and 
settle  accounts,  and  compound  with  debtors  under  the 
authority  of  the  officer  appointing  them.  They  are  to 
call  a  general  meeting  of  the  creditors ;  and  the  mode  of 
distribution  is  specially  declared.  They  are  to  declare 
dividends ;  and  dividends  unclaimed  for  a  year  are  to  be 
deemed  relinquished.  They  are  to  account  upon  oath, 
and  are  allowed  a  commissioD  of  five  per  cent,  on  all 
moneys  received ;  and  they  may  be  discharged  from 
their  trust  by  the  proper  authority  on  their  own  applica- 
tion, and  new  assignees  appointed  in  their  stead.*  These 
trustees,  in  many  respects,  resemble  conunissioners  under 
the  English  bankrupt  laws ;  and  the  proper  remedy 
against  them  is,  either  by  a  bill  in  chancery,  or  an  appli- 
cation to  the  equitable  powers  of  the  court  in  which  the 
proceedings  are  pending,  to  compel  an  account  and  an 
adjustment.  It  was  held,  in  Peck  v.  Randall,^  thai  the 
creditor  could  not  maiotain  a  suit  at  law  against  the  trus- 
tees of  an  absconding  debtor  before  the  demand  had  been 
adjusted,  and  a  dividend  declared.  In  England  it  is 
well  settled  in  the  analogous  case  of  a  claim  for  divi- 
dends  on  a  bankrupt's  estate,  that  a  suit  at  law  cannot  be 


But  a  emirt  of  aqaity  hu  jurisdictioii  of  a  bill  Glad  by  a  Don-TeBident  plain- 
liffogiiiM  a  non-nndent  debtor,  if  thtrt  be  aim  a  midtnt  dtftndant. 
CooMtock  r.  Bnyford,  1  Smi4i$  j-  Mar*haU  Mi*i.  R.  423.    lb.  5S4,  8.  F. 

•  If.  ¥.  BnUtd  Statutu,  toI.  il  p.  39—51. 

k  1  J»kn».  Rrf.  16S. 


DigizedtyGOOgle 


404  OF  PERSONAL  PROPERTY,  [Pmit  V- 

sustained  for  a  dividend,  and  that  the  cieditor  applies  to 
the  court  of  chancery  for  assistance  to  obtain  it," 
A  grave  and  difficult  question  has  been  frequently  dis- 
cussed in  our  American  courts,  respecting  the  cm- 
*406  flicting  'claims  arising  under  our  attachment  laws, 
and  under  a  foreign  bankrupt  assignment.  If  a 
debtor  in  England,  owing  a  house  in  New- York,  as  well 
as  creditors  in  England,  be  regularly  declared  a  bankrupt 
in  England,  and  his  estate  duly  assigned,  and  if  the 
house  in  New- York  afterwards  sues  out  process  of  at- 
tachment against  the  estate  of  the  same  debtor,  and 
trustees  are  appointed  accordingly,  the  question  is,  which 
class  of  trustees  is  entitled  to  distribute  the  fund  and  to 
whom  can  the  debtors  of  the  absent  or  bankrupt  debtor 
safely  pay.  In  such  a  case,  there  are  assignees  in  Eng- 
land claiming  a  right  to  all  the  estate  and  debts  of  the 
bankrupt,  and  there  are  trustees  in  New  York  claiming 
the  same  right.  This  question  was  considered  in  Holmes 
V.  Remsen,^  and  the  English  and  Scotch,  and  otiiei  foreign 
authorities  examined  ;  and  the  conclusion  was  that  by 
the  English  law,  and  by  the  general  international  law  of 
Europe,  the  proceeding  which  is  prior  in  point  of  time  is 
prior  in  point  of  right,  and  attaches  to  itself  the  right  to 
take  and  distribute  the  estate.  It  was  considered,  that 
as  the  English  assignees  in  that  case  were  first  appointed, 
and  the  assignment  of  the  bankrupt's  estate  first  made 
to  them,  that  assignment  carried  the  bankrupt's  property, 
wherever  situated  ;  and  it  consequently  passed  the  debt 
due  by  a  citizen  of  this  state  to  the  English  bankrupt ; 
so  that  a  payment  of  such  a  debt  to  the  English  assignees 
was  a  good  payment  in  bar  of  a  claim  for  that  same  debt, 
by  the  trustees,  under  our  absconding  acL  This 
'406    "rule  appeared  to  be  well  8etded,<:  and  to  be  found- 


>  Ex  pBTte  White,  sod  Ex  patte  Whitohareb,  I  Atk.  Rep.  90.     A»i 
•a  of  Gudiner  v.  Shuuou,  S  ScK  j-  Lef.  SS9. 
b  4  Jithtu.  Ch.  Rep.  460. 
'  Tb«  authoriliei  cited  in  Holmea  t.  Ranuen,  to  *Iiow  thU  the  tote  « 


Dig-izedtyGOO^Ic 


lAB.  XXXVU]       OF  PERSONAL  FBOPERTY.  406 

ed  in  justice  and  policy,  cuid  the  comity  of  nations. 
It  rested  on  the  principle  of  general  jurisprudence  that 
personal  property  was  deemed  by  fiction  of  law  to  be  si- 
tuated in  the  country  in  which  the  bankrupt  had  his 
domicil,  and  to  follow  the  person  of  the  owner  :  and  it 
was  to  be  administered  in  bankruptcy  according  to  the 
rule  of  the  law  of  that  country,  as  if  it  was  locally  placed 
within  it.  No  doubt  was  entertained,  that  if  the  appoint- 
ment of  trustees,  under  the  New- York  act,  had  been  the 
first  in  point  of  time,  the  title  of  the  trustees  would  have 
been  recognized  in  the  English  courts  as  controlling  the 
personal  property  in  England.  By  the  aame  rule,  the 
Euglish  assigneeSj  being  first  in  time,  were  held  entitled 
to  control  the  personal  property  of  the  debtor  existing  in 
New-York. 

But,  whatever  consideration  might  otherwise  have 
been  due  to  the  opinion  in  that  case,  and  to  the  reasons 
and  decisions  on  which  it  rested,  the  weight  of  American 
authority  is  decidedly  the  other  way ;  and  it  may  now 


tmdsd  for  in  thai  cue  wu  iuooatcaTcrtiblf  eatabliibad  in  tha  jniifpiudiiaoB 
ofthannitttikuigiloiiu  of  Great  Britain  and  Iralaod,  are,  Plpon  t.  FipOD., 
Amb.  Rep.  SS.  Ca«e  of  \V]lw>n,  befors  Lord  Hardwicke,  ciMd  b;  Lord 
LoDiffaboKnigh  in  1  if,  Blaek$.  Rip  691,  Bolamaoa  t.  Ron,  ISI,  Ibid. 
note.  Jolletv.  DspoDthiea  &Baril, /Aid.  t3S,  Dole.  Naal  t.  Cottingfaam 
II  Bongbton,  Ibid.  Philjpa  t.  Hontar,  3  Ibid.  403.  Silk  r.  Wonwiek,  1 
Rid.  f>S5.  Lard  Thnrlow,  in  the  oaaa  Ei  parta  Blakea,  1  Ca^t  Rtp.  398. 
Lord  Kenyon,  in  Hnnter  t.  Fotta,  4  Ttrm  Rtp.  183.  Lord  EllanborouEh, 
iEateiRef.  131.  Steio'i  tww,  ]  fiow on  Bsairvpecy,  App.  463.  Selk- 
lig  r.  DiTia  &,  Salt,  9  Dtte'i  Rtp.  330. 3  Ron  m  Bankruptcy,  991.  By  tbe 
Sootoh  law,  tba  forai^  aaii^nment  will  not  prgrent  a  ■ubaeqoeiit  attach- 
ment in  SooUand  by  a  Scotob  creditor,  onleii  aotioe  of  Ibe  usignment  ba 
{iTBD  to,  or  bad  bjr  tba  oreditor.  No  aacb  notice  is  ivqniBile  to  tha  opera- 
tion of  ths  anipimant  nnder  tbe  Engliab  law.  Hia  EagliaK  doctrine  ap- 
pliM  eqnallj  to  rotDnlar;  and  hana  fidt  aaiignmenta  of  panonal  propailj 
by  the  owner  domiciled  abroad,  to  anignioeata  nnder  bankrupt  and  inaoN 
T»t  ilatataa,  and  to  tbe  dktribntion  of  tba  mOTaaUe  property  of  teataton 
andinteitateab;»ill,aDd  nnder  the  law  of  diitribntion.  Thacauaallreaton 
the  (am"  general  principle  t;'*>iiS  ■  nnivenal  operation  to  trnnafer,  or  the 
diapoailion  of  penooal  property,  mado  or  existing  at  the  owner*!  domicU, 
whererer  that  property  may  be  aitaated,  and  when  not  bonnd  by  any  local 
lien  at  the  time. 
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be  considered  as  part  of  the  settled  jurisprudence  of  this 
couniry,  that  peraonaJ  property  as  against  creditors  has 
locality,  and  the  lex  loci  rei  sittB  prevails  over  the  taw  of 
the  domicil  with  regard  to  the  rule  of  preferences  in  the 
case  of  insolvent's  estates.  The  laws  of  other  govern- 
ments have  no  force  beyond  their  territorial  limits  ;  and 
if  permitted  to  operate  in  other  states,  it  is  upon  a  princi- 
ple of  comity,  and  only  when  neither  the  state  nor  its 
citizens  would  suffer  any  inconvenience  from  the  appli- 
cation of  t!i3  foreign  law."  A  prior  assignment  in  bank- 
ruptcy, under  a  foreign  law,  will  not  be  permitted  to  pre- 
vail against  a  subsequent  attachment  by  an  American 
creditor  of  the  banicrupt's  effects  found  here ;  and  our 
courts  will  not  subject  our  citizens  to  the  inconvenience 
of  seeking  their  dividends  abroad  when  they  have  the 
means  to  satisfy  them  under  their  own  control, 
•407  "This  was  the  rule  in  Maryland  prior  to  our  revo- 
lution, according  to  the  opinion  of  Mr.  Dulany,  re- 
ported in  Burk  v.  McLean  ;^  and  afterwards,  in  1790,  it 
was  decided,  in  Wallace  v,  Patterson,"  that  property  of 
the  bankrupt  could  be  atttached  here,  notwithstanding  a 
prior  assignment  in  bankruptcy  in  England.  The  same 
doctrine  was  declared  in  Pennsylvania,*'  after  an  elabo- 
rate discussion  of  the  question.  The  court  in  that  state 
considered  that  an  assignment  abroad,  by  act  of  law,  had 
un  legal  operation  extra  territorium  as  against  the 
claims  of  their  own  citizens.  But  the  foreign  assignee 
in  bankruptcy  may  sue  in  Pennsylvania  in  the  name  of 
the  bankrupt,  for  the  assets  of  the  estate,  and  recover 
them  except  as  against  the  rights  of  the  American  credi- 


*  PtnoDi,  Ch.  J.,  in  GrMDwood  r.  Cortii,  6  Mat.  Rtp.  378.  pMUr,  J. 
io  OliTwr  r.  Townea,  14  Martin'r  Ijiaii.  Btp.  99—101. 

k  1  Harr.  j-  ItHtmy,  S36. 
'3  Ibid.  4S3. 

*  Hilpe  T.  MontoD,  6  Biinty'i  Rtp.  353.  Sea  Mullikhi  t.  AnghinlMagt, 
]  Peiin.  Rtp.  117,  to  Ihs  game  point.  See,  &1m>,  Ugdin  v.  GilliD^am,  t 
BaUw.  Rtp.  C  a  C  S.  3B.    iMwrj  r.  Hall,  2  WalU  4-  Srrg.  33. 
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tor.^  The  same  doctrine  was  declared  in  North  Carolina, 
as  early  as  1797.i>  In  South  Carolina,  the  question  aiose 
in  the  case  of  the  Assignees  of  Topham  v.  Chapman, 
in  1817 ;'  and  the  court  in  tliat  case  followed  some  puor 
decisi<His  of  their  own,  and  the  case  of  Taf/lor  v.  Geary, 
decided  in  Connecticut  as  early  as  1787  ;^  and  they  held, 
that  law,  justice,  and  public  policy  all  combined  to  give 
a  preference  to  their  own  attaching  creditors.  So,  ia 
Virginia,  and  Kentucky,  under  their  statute  laws,  all 
real  and  personal  property  witbin  the  state,  even  debts 
and  choees  in  action,  are  held  to  be  bound  by  the  attach- 
ment laws  of  the  state,  though  the  owner  should  execute 
an  instrument  in  control  of  it  at  his  domicil  abroad.  The 
rule  of  curtesy  is  held  to  be  overruled  by  positive  law. 
The  law  of  the  locus  rei  sitm  overrules  the  law  of  the 
domicil  in  this  case,  and  debts  due  to  absentees  have  so 
&r  locality,  and  are  subject  to  attachment  by  the  credi- 
tors of  such  absentees.  But  the  rule  is  not  carried  so  for 
as  to  apply  to  absolute  sales,  bona  fide  for  a  valuable 
consideration,  of  choses  in  action,  accompanied  with  as- 
signment  and  delivery  of  the  evidences  of  the  debt.* 
The  point  arose  in  the  supreme  court  of  Massachusetts, 
in  Ingrakam  v.  Qeyer,  in  1816  jf  and  they  wonid  not 
allow  even  a  voluntary  assignment  by  an  insolvent 
debtor  in  anotbei  state,  to  control  an  attachment  in  that 


>  Muiick'i  EUaU,  9  4«tttes4  485.  &.  C.i  Wotta.  i Serg.n.  Thi* 
ii  tha  scope  of  the  AsHikuin  ouea,  uid  ths  New-York  ciae  of  Abraham 
T.  Pbiloio,  3  \finitU,  S3B,  went  farther  whao  it  mted  tha  fareign  uaign- 
mulL  in  buiraptcj  void,  even  ■>  asaiiiat  i  Britiifa  oradiloi,  not  domiciled 
bare.  Thej  do  not  fo  lo  lar  in  Penniyltukia.  Xiowij  t-  Ball,  i«^<. 
Htdlikm  t.  ^nshiDbaach,  1  Pann.  Rtp.  IIT. 

k  M'Neil  *.  Colqnhoon,  3  ffiiyiceaif  >  Aap.  2^ 

•  CoMt.  Rtp.  S.  C.  283.  See,  alw,  RobioMui  t.  Ciowder,  4  M-CtTtT* 
Jtap.  619,  (o  the  ranw  point. 

'  Xn-V  ^f-  313- 

•  Hnth  «.  B«nk  of  United  Statee  in  Chan.,  LouiiTille,  Kantnokf,  Au- 
fwt,lB43. 

( 13  IbM.  Arp.  14a 
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state,  of  the  property  of  the  insolvent,  made  subsequently 
to  the  assignment,  and  before  payment  to  the  assignees ; 
and  the  court  denied  that  any  such  indulgence  -was  re- 
quired by  the  practice  or  comity  of  nations.'    The  opin- 

iou  in  the  case  of  Holmes  v.  Remsen  was  also 
*40S     questioned  by  one  of  the  Judges  of  the  'supreme 

court  of  New- York,  in  a  suit  at  law  between  the 
same  parties.''  And  still  more  recently,  in  the  supreme 
court  of  the  United  Stetes,'  the  English  doctrine  (for  it 
is  there  admitted  to  be  the  established  English  doc- 
trine) was  peremptorily  disclaimed,  in  the  opinion  deliv- 
ered on  behalf  of  the  majority  of  the  court.* 

'  See,  abo,  to  the  sBme  fcant,  Borden  t.  Snmner,  4  Pieh.  S65.  Blalra 
T.Waiiaini,6/<{.38G.  Fali  River  Iron  Works  T.Croade,  tS /it  11.  Fox 
f .  Aiama,  G  CheenUaf'i  Rtp,  345.  Olivier  v.  Townee,  14  Martin'*  Louu, 
Rtp.  93.  Norria  v.  Mamfbnl,  4  Id.  SO.  The  Brig  Wetcbmen,  in  Uw 
district  oonrt  of  Msine.  fTaTt't  Rep  S39.  Saunders  r.  WllliBiaa,  5  N. 
/f.  Rep.  313.  Mitchel  V.  McMillui,  3  Jtrarfin'*  LoaU.  Rep- G7S,  ia  Uie 
(■me  poinL  Bat  ia  Goodwin  v.  Jooee,  3  Man.  Rtp.  517,  Ch.  J.  Panoni, 
held  to  the  Englieh  doolrine  :  and  in  Bohlen  t-  Cleveluid,  5  Mana'j  Rtp, 
1 74,  ID  uiiiinnieBt  ma  held  to  pnvail  over  a  tnulae  or  attadment  pn- 
ettM,  ai  agaiait  creditor!  liTing  in  the  laoie  atate  with  the  debtor.  It  k 
likeviM  held,  In  Rogen  t.  Allen,  3  OhU  Rip.  4B8,  that  an  aangnment  by 
■n  inaolvant  debtor  in  one  atate  will  not  affect  tho  title  to  landi  in  another 
■late  in  derogation  or  the  tex  rri  fitca.  In  South  Carolina,  a  bonafidt 
foreign  asngament  In  trait  br  creditora,  taksa  preoedence  of  a  anbaaqnent 
attachment  levied  within  the  atata,  but  not  if  eiMsnted  noder  the  operation 
of  a  at^tDle  of  bankruptcy.    Green  v.  Howry,  3  BaUey'i  Rep.  1  S3. 

>  Piatt,  J.,  io  90  Join*.  Rtp.  954. 

•  Ogden  T.  Sanodera,  19  m»ton,  313.  In  Raniaon  v.  Stetry,  5 
CroncA'*  Rtp>  369,  the  anpreme  oonrt  of  the  United  Statea  had  long 
previaady  bdd,  tbat  the  bankrupt  law  of  a  foreign  oonntry  oould  not  op«- 
rate  a  legal  tranafer  of  property  in  thii  oountry.  The  doetrine  reata  on  ttw 
■ame  footing  betwesn  ooe  atate  and  ODOthar.  An  oaalgnment  in  imntmm 
nnder  the  law  of  one  atate  or  nation,  baa  no  operation  in  another,  erelt 
with  reipeot  to  its  own  oitiaena.  Abraham  r.  Plaatora,  3  Wtnitli,  538. 
Jofanwni  T.  Hnnt,  33  Ih-  90,  91. 

*  It  waa  the  reeetved  doetiine  in  En^and,  acconliog  to  the  opinion  of 
counael  aa  eariy  >a  1715,  tbat  the  Engliah  credilofa  of  an  iniolTent  debtor 
reaidiug  in  Holland,  could  attach  and  recover  by  exacntian  levied  on  bia 
affecta  in  England,  without  being  reeponuble  to  the  cnrator  In  Holland, 
who  had  entered  upon  hia  tract  prior  to  ths  nttaduBCSit  in  Enjlaiid.    8w 
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IT.  By  intestacy. 

The  last  instaDce  which  was  mentioaed  of  acquiring 
title  to  goods  and  chattels  by  act  of  law,  was  the  case  of 
iatestacy.  This  is  when  a  person  dies,  leaving  personal 
property  undisposed  of  by  will ;  and  in  such  case,  the 
personal  estate,  af^r  the  debts  aie  paid,  is  distributed  to 
the  widow,  and  among  the  next  of  kin.  To  avoid  repe- 
tition and  confusion,  I  shall  be  obliged  to  confine 
myself  essentially  to  the  discussion  of  "the  leading  "409 
principles  of  the  English  law,  and  assume  them 
to  be  the  law  of  the  several  states,  in  all  those  cases  in 
which  some  material  departure  from  them  in  essential 
points  cannot  be  clearly  ascertained. 

This  title  will  be  best  explained  by  examining,  1.  To 


opuiioni  of  R.  BBravHtd,  J.  JekjII,  ud  othen  in  lbs  Appendix,  354—056 
of  Mr.  HsDry'a  Trtatise  en  Foreign  Laa.  In  Blaka  t,  Williams,  G  Pick. 
Rep.  386,  Lord  t.  The  Brig  Witcbman,  id  tht  diatrict  conrt  of  Maine, 
W  Bri't  Rep.  p.  ass,  Abnbam  v.  PleMoro,  3  Wendell,  538,  and  JohuKin 
T.  Hunt,  33  Ibid.  B7,  the  qneation  waa  a^n  diaaawed,  and  tha  decaagna 
niadfl  in  antin  caajbrmitjr  with  the  general  doctrioo  nov  preTilent  in  the 
United  Statea.  The  aathoritiM  for  the  contrary  and  mora  liberal  doetxina 
in  the  Kngtiab.  Soattiah  and  Iriah  eonrta,  are  collected  in  BelVi  Cmnnunta- 
ri«(,  TOl.  ii.  p.  661 — 667,  aa  well  u  in  the  oaae  of  Holmea  t.  Bemwn, 
nipra,  405.  Mr.  Belknya,  that  the  rale  giving  effect  to  con*e;anaea, 
made  for  the  parpnee  of  collecting  and  diatribating  among  inediton  the 
fandi  and  aetata  of  the  debtor,  aocording  to  the  law  of  hia  reaidance  end 
aest  of  ttode,  doe*  not  reat  in  any  tagialatJTe  enactment,  bnt  open  thoae 
princi[doa  of  inttrnationBl  law  which  gnida  the  connection  between  atataa,  , 
and  pnacribe  the  aDthoritj  which  ii  to  be  allowed  by  each  to  the  inatitn- 
tiana  and  lawa  of  naother.  The  whole  doctrine  of  the  international  effect . 
ef  banknplcy,  ia  a  ctmaaqaence  of  tbs  genetal  principle  of  ncirenal  joria- 
pmdenoe,  that  penonal  property,  wherever  aitnated,  ia  tegnlaled  by  the 
taw  or  the  bankmpt'a  domicll ;  while,  on  the  other  hand,  real  property  ia 
goremed  by  the  law  of  the  terrilcty  in  which  it  ia  aitnated.  The  law  on 
thii  vexed  anl^ect  of  the  efieet  to  be  given  to  foreign  aadgnmenta,  ii  eiam- 
ined,  and  aU  tha  anthoritiea  and  argumenta  pre  and  eoji  ooDected  and  re- 
viewed in  Stor^a  Caaanentwnee  an  tko  Canfiiet  af  Lam,  p.  336 — 357. 

In  Canada,  an  Engliah  commitaion  of  bankrnptcy  operatee  aa  a  volunta- 
ry aaaignmaat  by  the  bankmpt,  bnt  rigbta  and  privilegea  acqnired  by  the  . , 
provincial  creditcra  are  not  affisoted  by  the   ( 
Brace  V.  Andanon,  8t**rt*  h»»tT  Cmtada  Rap.  197. 
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whom  the  administration  of  auch  property  belongs,  and 
to  whom  granted ;  2.  The  power  and  duty  of  the  admi- 
nistrators ;  and,  3.  The  persons  who  succeed  to  the  per- 
sonal estate  by  right  of  succession. 

(1.)  Ctf  ffranting  adminutraiion. 

When  a  person  died  ioteslate,  in  the  early  periods  oi 
the  English  history,  his  goods  went  to  the  king  as  the 
general  trustee  or  guardian  of  the  state.  This  right  was 
afterwards  transferred  by  the  crown  to  the  popish  clei^ ; 
and,  we  are  told,  it  was  so  flagrantly  abused,  that  parliai- 
ment  was  obliged  to  interfere,  and  take  the  power  of  ad- 
ministration entirely  from  the  church,  and  coafei  it  upon 
those  who  were  more  disposed  to  a  faithful  execution  of 
the  trust.  This  produced  the  statutes  of  31  Edw.  III. 
ch.  11,  and  2J  Hen,  VIII.  ch,  6,  from  which  we  have 
copied  the  law  of  granting  admioistrations  in  this  coun- 
try.* The  power  of  granting  administration,  and  of  su- 
perintending the  conduct  of  the  administration,  was  still 
left  in  the  hands  of  the  bishop,  or  ordinary,  in  each  dio- 
cese. Id  out  American  law,  we  have  assigned  this,  as 
well  as  other  secular  matters,  to  the  courts  and  magia- 
tnttes  of  civil  jtirisdiction.t>     Before  the  revolution,  the 

>H«DdH'iewa,  9Ca.3ab.    9  BtoeU  Cml  494— 496. 

k  In  KHiM  of  the  AalM,  Um  juriidietiaD  eaneaniaf  the  piobate  of  wBIb 
•■d  the  HUniDiitratnD  of  teeUton'  and  intMtatai'  eftitee,  m  TeeUd  in  the 
eennt;  eoorta.  In  oiben.  it  ia  confided  to  comti  of  ■pacial  jgriidiirtiea. 
nnjrr  tbe  Tuiou*  nkmee  of  the  oourt  of  prcdiaiei,  the  Tepiten'  oDort,  th« 
or^un'i  court,  the  oomt  of  the  onHnerr,  and  the  uurogate'i  oonrt.  The 
ooDat^  ceorti  of  AUbomB,  when  nltian  u  oooita  of  pndntea,  we  deaaai- 
aMt»i  Orpkmn'i  Caurit,  and  they  have  a  yvj  aitenMre  jarudtetiao  vrer 
the  ealatM  of  dacaawd  peteona.  In  IniSana,  bf  act  of  Frinaiy  11th, 
1638,  the  eoort  of  probatea  in  each  conntjr  aonajati  of  one  jadge  eloelad 
br  the  people  •eptenaially,  and  the  oonrt  hai  eieloMTe  joriadiction  in  mal- 
tan  of  pfobale  of  willa,  and  adininiatratioa,  and  piardaadiip,  and  the 
aattlaiMBt  of  deeedent'a  aKate*,  and  eoncHnent  juiadiotion  in  all  auita  at 
U«r  and  in  equity  in  faTOnr  of  and  againit  heira,  eieenlon,  admlaittrataM 
and  piBrdieu,  whora  the  amoant  in  oanlraTsny  ewwada  950,  and  in  pai- 
tkion  and  dower,  and  it  may  aotboriie  foacdiana  to  aell  real  eatata  t*  pay 
debta,  and  mppert  intanU,  tnaatiet,  fce.    It  may  wmiaii  jary  tiiala  !■ 
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power  of  panting  letters  testamentary,  and  letters  of  ad- 
ministration, resided,  in  New- York,  in  the  colonial  gor- 
emor,  as  judge  of  the  prerogative  court,  or  court  of  pro- 
bates of  the  colony.  It  was  afterwards  Tested  in  the 
court  of  probates,  consisting  of  a  single  judge,  and  so  con- 
tinued until  1787,  when  surrogates  were  authorized  to 
grant  letters  testamentary,  and  letters  of  administration, 
of  the  estates  of  persons  dying  within  their  respectira 
counties.  If  the  person  died  out  of  the  state,  or 
within  *the  state,  not  being  au  inhabitant  thereof^  *41tt 
the  granting  of  administration  was  still  reserved 
to  the  court  of  probates.*  This  [ffactice  continued  until 
the  act  of  March  21st,  1823, >>  when  the  court  of  probates 

proppr  CUM.  The  prolnto  jarudiotioD  is  pleDsry  and  highly  iapoitant, 
■nd  lb*  lUitilta  oouferring  the  powsn  ii  v»iy  proviaoail,  and  •mqu  to  In 
mil  digmted.  SevUed  Statutit  of  /iiiImm,  1838,  p.  ITS.  459.  A  eouM 
of  probitea  in  MiaiHippi  ig  satabtiihed  in  each  conDtjr  and  hai  the  like 
enlarged  and  dJacrgtioDirj  juriadiction  in  all  matten  of  willa  and  of  admia- 
ietntiaa^aod  afealea  uid  dialributiDii  ortfav  est&te*  of  decedent*,  and  ai  far 
•a  the  jnriidictiati  exteada  rt  ia  exclnnTa  sad  hea  powei*  aa  unpie  ai  ■ 
emutofehancerr.  S  Snt4tr  ^  ManhoU,  336. 330.  333.  Fane  t.  GiaTea, 
4  M.  T07.  The  act  in  MiauDri,  ooaoemisf  ezecutora  and  admiliiatrBliaB 
ia  eomprabenaiTe,  and  their  po wen  and  dnttea  are  well  defined.  Hiejuriedie- 
lioil  reaidea  in  the  eoonty  conna.  Reetatd  Siatuiii  d/ JHimoiiW,  1635,  p. 
40.  So  in  Kentnckjr  and  North  Carolina,  the  county  conrta  bare  eicln- 
■Te  jorMdiotion  to  establiah  will*  of  real  and  penonal  eatataa.  Hunt  *. 
Hamilton,  9  i^sna't  Rtp.  SI.  1  y.  C.  Rniatd  SUitKte;  1837,  p.  630, 
631.  The  Rafiaed  Statntea  in  each  Mate,  and  sapecialty  wbers  the  Teri- 
iioM  bare  been  recent,  dontaia  a  apedal  datwl  of  the  jnriediotioii  ul 
power  of  probata  ooDTta  We  can  only  allude  oeeaaionally  and  by  way  ef 
iUitetraliM,  to  tbe  local  ilatoie*.  The  law  of  Mar^and  on  Sutafrf 
Tutamtnlary  Lam,  ia  eolbeted  by  Jodfo  Doney,  and  Ibe  Tolame  w  «>- 
liebad  by  •  refemice  to  tbe  dectaioBi  of  the  oontt  on  tbe  aabjeeU  It 
Mow- Jeroey,  the  fOTemot  by  the  coDilltation  until  IB44waB  tsefieio,  lb« 
Mdinaiy  aa  widl  as  the  chancellor  of  the  elate,  and  be  ecMMequently  had 
janadiolioD  to  take  proof  of  willa  and  to  ffrant  Mtera  taatamentary,  and 
lettara  of  adminiatration.  Bat  by  the  coutilation  of  1844  Ibe  ohanoaHar 
ia  dsotared  to  b«  tbe  ordhiary  or  mtrofate  gvaeral  and  ^dge  of  the  pt»- 
rogatire  court 

*£.W.  y.WM.  1.  eh.  13.and  aoM.  10.ob.3S.    Goodrioh  t. 
4  Aim:  Ch.  Sep.  5^. 

k  Seaa.  46.  oh.  70. 
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waa  abolished,  and  all  the  original  powers  of  that  court 
■were  transferred  to  the  surrogates ;  and  each  surrogate  has 
now  jurisdiction,  exclusive  of  every  other  surrogate,  with- 
in his  county,  when  the  testator  or  intestate  waa  at  his 
death  an  inhabitant  of  the  county,  in  whatever  place  he 
may  have  died  ;  or  not  being  an  iuhabitimt  of  the  state, 
died  in  the  county,  leaving  assets  therein  ;  or,  not  being 
an  inhabitant  of  the  state,  died  abroad,  leaving  assets  in 
the  county  of  the  surrc^te ;  or,  not  being  an  inhabitant 
of  the  state,  and  dying  out  of  it,  assets  of  such  testator  or 
intestate  should  thereafter  come  into  the  county ;  or, 
when  no  jurisdiction  is  gained  in  either  of  the  above 
cases,  real  estate,  devised  by  the  testator,  is  situated 
in  the  county.'  The  first  judge  of  the  county  acts  in 
cases  in  which  the  surrogate  is  disqualified  to  act ;  and 
the  county  treasurer,  in  each  county  acts  as  a  public  ad- 
ministrator in  special  cases.  There  is  likewise  a  public 
administrator  in  the  city  of  New- York,  with  enlarged 
jurisdiction  in  special  cases  of  intestates'  estates.  He  is 
authorized  to  act  as  public  administrator,  in  cases  where 
there  are  effects  in  the  city,  of  persons  dying  mtestate, 
and  leaving  no  widow  or  next  of  kin  competent  and 
willing  to  administer.*) 

Administration  is  directed,  by  the  Netc-  York  Revised 
Statutes,  to  be  granted  to  the  husband  on  the  wife's  per- 


»  N.  r.  Rnutd  StaMit,  toL  ii.  p.  73.  mo.  33.  H.  T.  Ad,  ROtb  atm. 
eb.  460,  SM.  I.  Id  Eofluid,  gvntrally  spekkiiiE,  all  eodanaftioal  UatK- 
iDBDtuy  joriadictkMii  an  linuted  in  tbsir  ■uthority,  la  property  locally 
•itiiBt«  within  tbsir  dialrict.  Croiley  t.  Archdeacon  of  Sudbnry,  3  H^g. 
E.  R.  199.  In  Tannsvee.  lettan  of  adminNtntian  (granted  not  in  the 
OMlsty  of  the  deeedent'i  raaidencB  and  domicil  an  void.  Wilaan  T  Fra- 
tiar,  fi  Hamphreyi,  30. 

►  rf.  r.JtS.  vol.  ii.  p.  79.  /i«I.Fol.  Ii.  p.  117— 138.  By  thn  act  of 
April  30th,  1830,  m  amendmoDt  of  the  BeviaedStBtDlM,  further  piovimon 
ia  made  for  the  mm  in  which  the  ftiat  jnAgt  of  the  county  cannot  act  ■■ 
■ncTogate.  The  tnut  deroWee  on  tbe  diatrict  attorney  af  the  coanty,  and 
erentnally  on  the  chancellor.  In  Nsw-Jeney  if  the  ioteatale  leavea  no 
relationi  to  adminiiter,  the  ordinary  panta  admioietration  on  dne  Monrilr 
to  uxj  proper  appUeant    R.  S.  N.  J.  1847,  p.  345. 
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sonal  estate,  and  in  other  cases  to  the  widow  and  next 
of  kin,  or  to  some  one  of  them,  if  they,  or  any  of  them, 
will  accept  in  the  following  order  ;  first,  to  the  widow  ; 
second,  lo  the  children ;  third,  to  the  &ther ;  fourth,  to 
the  brothers  ;  fifth,  to  the  sisters ;  sizth,  to  the  grandchil- 
dren ;  seventh ,  to  any  other  of  the  next  of  kin  who 
would  be  entitled  to  a  share  in  *the  distribution  of  Mil 
the  estate.'  Under  the  English  law,  (and  the  law 
of  New- York,  and  it  is  presumed,  the  law  of  the  other 
states,  is  the  Bame,)>>  the  surrogate  has  the  discretion  to 
elect  among  the  next  of  kin,  any  one  in  equal  degree,  in 
exclusion  of  the  rest,  and  to  grant  to  such  person  sole 
administration.  So,  Under  the  English  law,  he  may 
grant  administration  to  the  widow  or  next  of  kin,  ot  to  both 
jointly,  at  his  discretion."  To  guard  against  imposition  <»' 
mistake  tnissuinglettersof  administration  prematurely,  the 
surrogate  is  required  to  have  satisfactory  proof,  that  the 
person  of  whose  estate  administration  is  claimed  is  dead, 
and  died  intestate ;  and  when  application  is  made  to  ad- 
minister, by  any  person  not  first  entitled,  there  must  be  a 
written  renunciation  of  the  party  having  the  prior  right 
to  administer,  or  a  citation  to  show  cause  is  to  be  first  is- 
sued to  all  such  persons,  and  duly  served  or  otherwise 
published.^ 


•  iV.  Y.  RniteJ  Slatala,  vol.  iL  p.  74,  Me.  37. 39.  Ths  rnU  in  Engluid 
b  to  grant  odmiDiftRitiaii  to  the  boaband  mi  the  wib'a  aMate,  and  in  other 
eaoea  lo  the  widow  or  nezt  of  kin,  or  both  at  dixiretioii.  The  nearaat  of 
kia  to  the  inteatate  baa  preforance  ;  and  of  penoni  in  eqnal  degTee,  tha 
STdiuBTy  may  take  which  ha  pteawa.  The  neatnaaa  of  kin  ia  compnted 
aecording  to  the  civil  taw.  3  Slack:  Cam.  504. 

b  IV.  y  Snittd  Stattttei,  vol.  iL  p.  74.  mc.  38. 

•  I  Salt  Ftp.  37.  Fawtry  t.  FawUry,  Str.  Rip.  553,  Anas.  Caae  rf 
Williann,  3  Hagg.  B.  R.  317.  Th»  S.  Y.  ReBited  StatuUt.  vol.  ii.  p.  74, 
■ac.  37.  Bcnni  to  have  deatroyed  this  diacntion.  But  tha  MauaelnuetU 
Rtvind  Statulii,  1835,  and  the  New-Jeraey  Statotea  of  1795,  Etma't 
Dig.  165,  leave  it  ai  in  ths  Eogliah  law. 

i  S.  Y.  RieUei  Law*,  vol.  ii.  p.  74.  wc.  S6.  Ibid.  p.  76.  mc.  35, 36. 
In  England,  an  ezecalot  who  fana  lenounced,  may  retract  befoni  admlnia- 
tntion  ia  MtatUy  panted  In  another.    U'DoddcU  t.  Pendargaat,  3  Hagg- 
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Acccvdit^  to  the  provision  in  the  Nev  York  Revised 
Statutes,  if  none  of  the  relatives,  oi  guardians  of  infant 
relatives,  (for  the  guardians  of  minors  who  are  entitled 
may  administer  for  them,)  will  accept  the  administration, 
then  it  is  to  be  given  to  the  creditors  of  the  deceased ; 
and  the  creditor  first  applying,  if  otherwise  compet^t, 
is  to  be  preferred.'  If  no  ci-editor  applies,  then  to  any 
other  person  legally  competent^  In  (he  city  of  New 
York,  the  public  administrator  has  preference  after  the 
next  of  kin ;  and  in  the  other  counties,  the  county  trea- 
surer has  preference  next  after  creditors. •=  In  the  case  of 
a  married  woman  dying  intestate,  the  hitsband  is  entitled 
to  administration,  in  preference  to  any  other  person  ;  and 
he  is  liable  as  administrator  for  the  debts  of  his  wife, 
only  to  the  extent  of  the  assets  received  by  bim.  If  he 
does  not  administer  on  her  estate,  he  is  presumed  to  have 
assets,  and  is  liable  for  her  debts.<i  Under  the  English 
law,  at  least,  until  lately,  if  the  husband  dies  leaving 
the  goods  of  the  former  wife  unadministered,  the 
*412    right  of  'administration  de  bonis  non  belongs  to 


E.  R.  313.  And  in  New- York,  the  lorrogMe  ma;,  with  the  caoaent  of 
Ihe  peraon  Bdtitleil,  join  onGor  mora  competent  person!  with  him  in  the 
ailmmiitralioi].  When  ■dmLntatratian  it  granted  to  two  or  mors  penona, 
it  being  aa  eutira  thing,  if  one  diee,  the  enlira  aathorilf  remain*  with  the 
■QiTiTora,  the  eams  u  in  the  caee  of  execnton.  Lewie  t.  Brooke,  6  Ytr- 
gtf*  Ttnn.  Rep.  167. 

•  In  North  CuoUna,  the  graateat  creditor  ii,  in  luoh  caie,  entitled  to 
the  prerorence.    Act,  1792. 

b  The  same  genaral  rnlea  are  preaoribad  ia  the  UatvKlmttUt  Reeued 
Staiutti  of  1335,  and  udit  thronghaat  thii  conntry. 

•  N.  Y.  Rnited  Statulit,  vol  iL  p.  74.  aec  S7.  When  perw>ni  not 
JBhabilanta  of  the  itate  of  New- York  die,  leaTiug  BMOt*  in  the  elate,  if  no 
applic&tioa  for  letten  of  adminialration  be  made  by  a  relalifa  ealitlad 
thereto,  and  legnll;  competent,  and  letten  taitamentar;  or  of  admiairtra- 
tion  haro  been  granted  by  competent  authority  in  an;  other  etate,  the  per- 
eoa  *o  appointed,  on  prodncing  each  leltera,  i>  entitled  to  lettere  of  adminia- 
tnUion  in  prefereDCe  to  credilort,  or  any  other  peraoiu,  eioept  tbe  pablie 
adminiitrBtar  in  the  eity  of  New-York.     /Si4.  p.  75.eec.31. 

e  N.  Y.  RiviMd  StataUt,  toL  ii.  p.  71.  eec.  37.  Iliid.  p.  75.  sec  39.  33  ; 
attd  vide  lufra,  p.  135,  136. 31. 


DigizedtyGOOgle 


-Lse.  XXXVII.]       OF  PBBSOHAL  PROPERTY.  412 

the  next  of  kin  of  the  wife;  though  the  right  of 
property  belongs  to  the  representatives  of  the  husband. 
The  principle  ofthe  English  statute  of  21  Hen.  Till,  was 
to  vest  the  administration  de  bents  non  in  the  person 
who  was  next  of  kin  at  the  time  of  the  intestate's  deatli, 
and  who  was  possessed  of  the  beneficial  interest  io  the 
personal  estate.  The  case  of  Hale  v  Doleman,  in  17%, 
was  an  anomalous  case,  and  established  an  exception  to 
a  general  rule ;  for  the  original  administration  to  a  feme 
covert  was  granted  to  her  next  of  kin,  in  preference  to 
the  representative  of  the  deceased  husband,  who  survived 
her,  and  in  whom  the  interest  was  vested.' 

When  there  are  several  persons  of  the  same  degree  of 
kindred  to  the  intestate  entitled  to  administration,  they 
are  preferred  in  the  following  order ;  first,  males,  to  fe- 
males ;  second,  relatives  of  the  whole  blood  to  those  of 
the  half  blood ;  ihird,  unmarried,  to  married  women ; 
and  when  there  are  several  persons  equally  entitled,  the 
surrogate,  in  his  discretion,  may  grant  letters  to  one  or 
more  of  them.''  Tfo  person  convicted  of  an  infamous 
crime,  or  incapable  by  law  of  making  a  contract,  nor  a 
non-resident  alien,  or  minor  or  feme  covert,  or  person 
deemed  incompetent  by  the  surrogate  by  reason  of  drunk- 
enness, improvidence,  or  want  of  understanding,  is  enti- 
tled to  administer ;  but  the  husband  is  entitled  to  adminis- 
ter in  the  right  and  behalf  of  his  wife  :  and  with  the  con- 
sent, in  writing,  of  the  party  entitled,  one  or  more  com- 

•  t  Hagg.  B.  R.  341.  3  Rid.  631.  App.  15D.  1G5.  Tha  leeent  doe- 
trins  in  BetU  t.  KimptoD,  %  B.  ^  Adolpktu,  373,  ii  aUo,  that  sdmiaistm- 
tion  dt  bonit  Mti  of  the  wib't  efaoae*  in  tMtUm  left  mudmiiiittered  by  the 
hutb&ad,  gqta  to  Um  SMt  oCkin  of  the  wifo ;  to  be  iilniiiiitlinTili  howerer, 
hi  the  bsDofit  of  the  hnihaiid'i  repnHDtativss.  See  ntpra,  136.  Bat  ia 
the  Hill  later  caia  of  Fieldw  t.  HaoKei,  3  Hagg.  E.  R.  769,  the  man 
reMooable  nile  it  at  lait  adepled  that  the  adminiitralwDontheeitatoor 
deoeeaed  wife  fbUowa  the  inteteat,  and  oa  the  hniband'a  death,  goea  to  bta 
repreaenlalirea. 

k  N.  Y.  R*vimi  Statutei,  toL  ii.  p.  74.  mc.  3&  The  aUltile  Uw  of 
Nev-Jeneyof  1795,  foUom  oloaelr  tho  Engluh  law  on  the  «ih)eat  af 
adntiaiatntion.    EIbut'i  Digttl,  165. 
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peteat  persons  may  be  associated  by  the  surrogate  with 
an  administiatoT.*  The  husband  who  administers  on  his 
wife's  estate  is  now  bound  (though  contrary  to  the  Elng- 
lisb  law,  and  the  former  law  of  New  York)  to  give  a 
bond,  in  the  same  manner  as  other  administrators ;  yet 
be  is  not  bound,  in  consequence  of  it,  to  distribute  the  es- 
tate after  the  debts  are  paid  ;  but  he  continues  to  enjoy  it 

according  to  the  rules  of  the  common  law.)* 
*413        *If  letters  of  administration,  should  happen  to 

have  been  unduly  granted,  they  may  be  revoked ; 
and  administration  may  be  granted  upon  condition,  or 
for  a  limited  time,  or  for  a  special  purpose ;  as  for  the 
collection  and  preservation  oi  the  goods  of  the  deceased ; 
and  it  is  the  received  doctrine,  that  all  sales  made  iii  good 
&ith,  and  all  lawful  acts  done  either  by  administratora 
before  notice  of  a  will,  or  by  executors  or  administratora, 
who  may  be  removed  or  superseded,  or  become  incapable, 
shall  remain  valid,  and  not  be  impeached  on  any  will 
appearing,  or  by  any  subsequent  revocation  or  superse- 
ding of  the  authority  of  such  executors  or  administratora.' 
The  nearness  of  kin,  under  the  English  law,  is  com- 
puted according  to  the  civil  law,  which  makes  the  intes- 
tate himself  the  terminus  a  quo,  or  point  from  whence 
the  d^rees  are  numbered ;  and,  therefore,  the  children 
and  parents  of  the  intestate  are  equally  near,  being  all  re- 
'  lated  to  him  in  the  first  degree ;  but  in  this  instance  the 
surrogate  has  not  his  option  between  them,  but  must  pre- 
fer the  children.'!     And  from  the  children  and  parents 


•  Ibid.  tel.  ii.  p.  75,  nc.  39.  34.    Act «/  JV.  Y.,  April  90U),  1830. 

b  New-York  Rttittd  Slatntt*,  vol.  ii.  mc.  39.  IM.  vol.  it.  p.  98.  mc. 
79.    Bee  mpra,  p.  139. 

•  Siep.  ToneK  hj  PtcMoD,  464.  JV.  Y.  RevUed  SUtaltt,  toL  ii.  p.  T6. 
nc  38.  Ibiit.  nl  ii.  p.  79.  no.  46,  47.  It  ii  m  j^aial  rule  la  tlw  Enf- 
liih  Ibw,  thit  tha  grant  of  Utten  o(  adminiftratioii  relate*  back  to  Uw 
dcsthoftheititeaUlte,  ■oHlOBDthoriio  the  adminiatratar  to  briDg  tmer 
or  tmpas  for  ^oodi  of  the  inteitate.  Ytar  Boot,  3G  H.  6,  fo.  7.  Loof; 
T.  Hebb,  Sty.  341.    Shaipe  t.  Stallwood  C.  B.  7  J»itt.  492. 

i  a  Vtm.  Rep.  las.  It.    3  BUek*.  Cm.  504. 
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the  next  degree  embracoa  the  brothers  and  grandpareats, 
and  so  on  in  the  same  order.  The  law  and  course,  in 
those  states  which  follow  the  English  law,  must  be  to 
grant  administration,  first,  to  the  husband  or  wife ;  se- 
cond, to  the  children,  sons  or  daughters;  third,  to  the 
parents,  father  or  mother  ;  fourth,  to  the  brothers  or  sis- 
ters of  the  whole  blood ;  fifth,  to  the  brothers  or  sisters  of 
the  half  blood  ;  sixth,  to  the  grandparents ;  seventh,  to 
uncles,  and  aunts,  and  nephews,  and  nieces,  who  stand 
in  equal  degree  ;  eighth,  to  cousins.^  Grandmothers  are 
preferred  to  aunts,  as  nearer  of  kin ;  for  the  grandmother 
stands  in  the  Second  degree  to  the  intestate,  and  the 
aunt  in  the  third.i>  If  noneof  the  nextof  kin  will 
accept,  'the  surrogate  may  exercise  hia  discretion  "414 
whom  to  appoint;  and  he  usually  decrees  it  to 
the  claimant  who  has  the  greatest  interest  in  the  effects 
of  the  intestate.0  If  no  one  offers,  he  must  then  appolnta 
mere  trustee  ad  colligendum,  to  collect  and  keep  safe  the 
effects  of  the  intestate  ;  and  this  last  special  appointment 
gives  no  power  to  sell  any  part  of  the  goods,  not  even 
puishable  articles ;  nor  can  the  surrogate  confer  upon 
him  that  power.^  This  very  inconvenient  want  of  pow- 
er is  supplied  by  the  New  York  Revised  Statutea  /■  and 
an  admimstratoT,  ad  colligendum,  (who  is  called  in 
the  statute  a  collector)  may,  under  the  direction  of  the 
aunogate,  sell  perishable  goods,  after  they  shall  have 
have  been  appraised. 

(2.)  Of  the  power  and  duty  of  the  administrtUOT. 
The  administrator  must  enter  into  a  bond  before  the 
Judge  of  probate,  (under  whatever  name  the  competent 


•  Shf.  Ttuch.  br  PriMtiin,  vol.  u.  p.  ASS.    Dnnut  t.  Fnvtwood.  1  Atk. 

t  nMkbnm^  t.  Dan,  1  J>.  Wm*.  41. 

•  Tocket  T.  WMtcutb,  3  AUame  Rtf.  359. 

•  I  SoL  Akr.  tit  EstatUr,  <^  1.    Siitf.  Tmok.  by  Pnatoa,  vA.  ii.  p. 


*  T<d.  u.  p.  Te,  M 
Vol.  n. 
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court  may  be  known,]  with  sureties,  for  the  faithftil  exe- 
cution of  his  trust ;  and  being  thus  duly  appoialed,  it  i» 
his  duty  to  proceed  forthwith  to  the  execution  of  his 
trust.*  His  powers  and  dudes  under  the  common  law 
of  the  laud  may  be  sumnwirily  comprehended  in  the  f<d- 
lowmg  particulars :  1.  He  is  to  make  an  inventory  of  the 
goods  and  chattels  of  the  intestate,  in  the  presence  and 
with  the  discretion  of  appraisers,  who,  in  New  York^ 
Massachusetts,  and  probably  in  other  stales,  are  to  be  ap> 
pointed  by  the  probate  court,  and  sworn ;  and,  under  the 
English  law,  they  are  selected  by  the  executor  or  adminis- 
trator, from  the  creditors,  or  next  of  kin,  of  discreet  neigh- 
bors. !■  Two  copiesof  this  inventory  are  to  be  made  and  in- 
dented and  one  copy  is  to  be  lodged  with  the  surrogate,  un- 
der the  attestation  of  the  administrator's  oath,  and  the 
*416  other  is  tobe  retained.^    This  'inventory  is  intended 


•  N.  7.  Rtvimd  Statula,  toL  ii.  p.  77.  wc.  43.  UndN  the  N.  Y  Rf 
viMed  Stalutti,  Tol.  ii.  p.  70,  lec.  6,  76,  the  mmignte,  if  ha  deem  tha  o)i- 
eDmataacei  of  tbo  cue  to  require  it,  miy  reqaire  an  eiecDtor  to  |[ire  leeil* 
lily.  If  he  be  kbont  to  remove  oat  of  the  itate,  he  miy  io  that  eus  alio 
nqoira  it  See  Wood  t.  Wood,  4  Faigt't  Rep.  399.  In  Tennewao,  eta- 
euton  nmatgiTe  Mcnrily  eqaally  witli  admiDistratoiB,  before  they  can  law- 
fnlly  act.  Act  of  1813.  4  Ytrgtr'i  Rep.  30.  By  the  Miuiaehuittti  Jk- 
witti  StaluUi  of  1S35,  and  the  Reeited  Slatulei  of  Vermont,  1B39,  p. 
360,  the  execQlar,  u  well  u  the  iidmiaiMrator  before  he  eaten  on  bii  tnnt, 
mart  in  kll  caiH  give  bond  with  mfficieat  ea.ety  to  the  jadge  of  probate, 
tor  the  faithfal  elecntion  of  hie  tniat ;  and  u  a  eooiequeDce  (he  executor 
of  an  ezeoalor  haa  no  authority  to  administer  on  the  eitate  of  the  lint  tes- 
tator. The  English  rale  in  equity  is,  that  if  an  eieoutriz  who  haa  infant 
ohildren  marries  a  ■econd  huiband  in  necenitoos  circunulancea,  and  thers 
is  danger  of  waste,  a  receiver  will  Im  appointed,  Dillon  t.  Lady  Mount 
Casheil,  4  Bro.  341.  Middletan  t.  Dodswell,  IB  Vtiey,  S6S.  And  this  is 
the  rule  of  equity  in  South  Carolina,  Stairley  *.  Rabe,  I  M'MuUtn,  S3, 
and  would  probably  he  followed  if  the  case  aroiB  in  the  equity  courts  in 
the  other  state*. 

t  The  administration  bond  only  binds  the  administrator  to  administer 
the  aauls  within  the  elate  and  not  goods  in  another  jnriadiclion.  GoTofa- 
OT  T.  Williams,  3  IreJeWt  K.  C.  Rep.  153. 

•  N.  Y.  Reeieed  SlataU;  vol.  Ii.  p.  89.  sec  1 .  Ibid.  Td.  ii.  p.  B4.  mo. 
15,  IE.  The  New-York  statute  ipecilies  the  nalore  of  the  assets  whii^ 
■hall  go  to  the  eiMntor  or  wUninialralor;  and  it  baa  followed,  in  thia  ra- 
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fin  the  benefit  of  the  creditors  and  next  of  kin  ;  and  the  ad- 
ministrator will  be  obliged  to  account  for  the  property 
mentioned  in  it ;  and  he  will  also  be  obliged  to  show  good 
cause  for  not  collecting  the  debtn  that  are  mentioned  to 
be  due,  unless  he  had  the  precaution  to  note  them  in  the 
inventory  as  desperate.  He  is  liable  also  to  hare  the  let~ 
ters  of  administration  revoked,  (and  it  is  the  same  with 
the  letters  testamentary  of  an  executor,]  if  an  inventory 
be  not  duly  made  and  returned.  And  if  any  one  or  more 
of  the  executors  or  administrators  returns  the  inventory, 
those  who  neglect  to  do  it  cannot  afterwards  interfere 
with  the  administration  until  they  redeem  their  defalt> 

qnct,  ths  nite  of  tbs  common  Ikw.  Tbej  tre,  the  inUnat  of  the  dsoeaieif 
in  louM  for  yau*  ;  thiogs  annaied  to  tlia  freahold,  for  the  puTpoHi  of  tnd» 
or  manufaclnre  ;  {[owing  cropt  niaed  ananall;  by  labonr  and  calliTatioa, 
«ic«ptiag  gnm  and  fiuit  not  gatherad  ;  ivat  accrued,  debta  and  thui(^  in 
action,  though  aecured  by  morlgago,  and  moTcobte  propartj  and  vBMm, 
K.  Y.  Revittd  Statuttt,  tdI.  ii.  p.  8S.  tee.  6.  Evana  t.  Eglehart,  6  Oill 
^  Johnxm,  171, 189,  190,  H.  P.  In  Hunchnaetta,  mortgage  debta,  be- 
fbte  forecloaiirfl,  aie  paraonal  sauta  in  the  handa  of  the  eiecaton  and  ad- 
minlatraton  of  the  mortgagee.  MatachuittU  JtiBind  Statatet,  1B35. 
Cettaia  neeeaaary  domeatic  artictea  for  family  nae,  ai  looma,  atoTea,  pic- 
ture!, acbwd  booka,  wearing  apparel,  liedding,  table  furaiLure,  and  a  amsU 
nambar  ofneceaaary  domeatic  animala.  are  not  to  be  appraiaed,  bat  to  re- 
main for  the  nse  of  the  widow  and  children.  Neie-YoTk  Reviitd  Statulf, 
vol.  ii.  p.83.  aec.  9,  10.  There  ia  a  aimilar  exceplion  In  MaBachaaetta, 
Connectlcnt,  Ohio,  and  probably  in  other  alatea,  io  faTonr  of  the  widow 
and  family ;  ajid  it  eitenda  to  anch  amall  naceasary  family  articlea  aa  are 
eiumpt  from  execution.  The  widow  and  ohildreu  in  Ohio,  if  any  under 
fifteen  yeuaofagn,  or  the  children  only,  if  no  widow,  are  entitled  to  aufficient 
proviaiona  or  olhsi  proprrly  for  their  aiippori  for  twelve  monlha  from  th* 
inteatate'a  death,  wiibout  having  Ihe  same  accounted  for  aa  part  of  the  in- 
ventory. Statiileief  Ohio,  1B31.  The  Ohio  alatute,  as  to  emblement* 
dectarea  that  thoae  eowed  after  March  111,  and  before  December  3  lit,  ahall 
go  lo  the  executor  or  admlniatralor,  if  the  desedcnl  died  within  that  period ; 
but  that  ihMB  growing  on  the  land  on  March  lit,  or  between  December 
Slat  and  March  let,  ihal]  go  lo  the  heir,  deviaee  or  remainderman  or  re- 
Venioner,  If  the  decedent  died  within  thai  peiiod. 

In  Maasachuactta,  L'ounecticut,  {Reviitd  Slatuttt  af  MauachutetU, 
1B3S,  and  of  Cnnntctieuty  IBSl,)  aud  probably  in  thoae  other  (tatea  where 
the  diairibalioQ  of  real  and  peraonal  property  ii  the  lame,  the  invenloiy  ia 
lo  include  equally  the  real  andperaonal  eitale. 

•  N.  Y.  Rttittd  Staluitt,  voL  IL  p.  85.  wc  17—33. 


1 1»  Google 


415  or  PEBSONAL  PROFfiRTy.  (Put  T. 

Aftei  completing  the  inventorr,  the  duty  of  the  admlB- 
istrator,  is,  to  collect  the  outstanding  debts,  and  conveit 
the  property  into  money,  and  pay  the  debts  due  from  the 
intestate.  He  must  sell  the  personal  property,  so  far  as 
it  may  be  necessary  for  the  payment  of  debts  and  legacies, 
beginning  with  articles  not  required  for  immediate 
family   use,  nor  specifically    bequeathed.'      In    paying 


•  Tba  EDjlJih  rule  ii  to  nonvert  the  unte  into  cub  bj  b  public  Mie,  and 
Ibis  wu  tbe  mie  declared,  in  CoTenhoTen  v,  Shuler,  3  Paige,  133.  Bat 
ID  MaiyUnd,  unleM  the  aale  of  Ibe  aiaeta  be  D^ceaary  to  pay  debU  and 
lagatuea,  or  to  in*k«  a  aatiafaetoiy  dJatribntiaa,  the  rule  ia  for  the  ezecnton 
and  ndmiDialraton  to  divide  tbe  property  apecificall;  in  tmd  bettreen  le- 
{Bteea  and  dialributeea.  Etbu  v.  E|{lebart,  6  Gill  ^  Juhtuim,  171.  By 
tbe  JV.  r.  Retiud  Statute*,  toL  ii.  p.  ST.  aec.  S5,  aS,  tho  ezecotot  ia  al- 
lowed, aicapt  in  the  city  ot  New-York,  to  aell  on  credit  not  eiceedinf  one 
year,  with  approved  aecnrity ;  and  he  will  be  eieiapted  titaa  reaponaibiUtj 
for  loaaaa,  if  he  acta  in  good  faitb  and  with  ordinary  prudence.  The  ata- 
tuta  haa  not  de&ned  what  waa  intended  by  appnmtd  aecnrity.  The  Elnj- 
Bah  role  in  equity  ia,  that  the  sieeator  moat  aot  real  on  ptrtonal  aecniitj ; 
and  if  be  doet,  it  ii  ttt  bii  owd  perJ.  fint  there  an  exception*  to  the  ae- 
verity  of  that  role ;  and  it  will  depend  opon  oirconntancei  whether,  under 
(be  New- York  atatute,  on  ezeoolor  or  admioiatnitor  acting  in  good  fkitb, 
b«  bound  to  anawer  for  the  eventoal  faQora  of  penonal  lecurity.  Sea  a 
diacnaaiDu  of  tbe  mbject  in  Smith  T.  Smith,  4  Jokiu.  Ch.  Rep.  284.  699- 
Tbe  weight  ot  the  modem  Engliab  authority  ii,  that  inreiting  tmat  ma- 
neya  in  peraonal  aecnrity  ia  a  breaeb  of  traat  Lord  Hardwicke,  in  Sidei 
T.  Bickerton,  3  Saaiul.  Rtp.  80.  note.  Lord  KenyoDi  in  Holmea  t.  Dring, 
S  Ctx'i  Catt;  1.  Ltml  Loughborough,  in  Adye  v.  Fanilleteau,  3  SteaiiM. 
lt*p.  34,  note.  Lord  Etdon,  in  Walker  v.  Symonda,  3  Ibid.  63.  Wbefa 
tbe  will  directed  the  eiecnton  to  put  on  inttrtil  Id  he  weU  ttairti  £500, 
and  they  inreated  it  in  atock  of  the  bank  of  the  TT.  S.  and  it  wai  loat  by 
tbe  bankrnptcy  of  the  bank,  it  wa*  beld  to  mean  aecnrity  by  tnoRgage  ot 
jndgment  on  realty,  and  that  the  bank  aecurity  waa  no  better  than  petao- 
aal  aecurity,  and  the  executon  were  held  reaponaibta  for  the  monaj'. 
Nyce'a  estate,  5  Watit  j.  Serg,  R.  954.  An  eiaoutor  ia  raapooaible  if  ha 
inveata  tiuat  moniei  otherwiaa  than  upon  real  aecnrity  or  in  goremntent 
atock.  Bank  atock  will  not  do.  Aokennan  v.  Emett,  hj  Parker,  T.  Ch., 
in  3  ff.  y.  Legal  Obtener,  337.  But  tbe  executor  may  place  money  where 
4ba  taatator  had  been  accnitomed  to  place  it,  and  wilhont  being  reapon- 
«ible,  if  he  acta  with  good  faith.  1  Tmtlyn't  Rep.  379.  In  Gray  y.  Foi, 
Saxlon'i  S.  J.  Ck.  Rtp.  359,  tbe  qneation  what  ia  due  aecurity  in  reapect 
<a  tnial«ea  loaning  money  waa  laamadly  diaenaaed,  and  it  waa  daclarad  t« 
be  a  wall  aattled  rnle  in  the  Elngliah  chanc«ry  tod  wh  adopted  in  New- 
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*the  debts,  the  order  prescribed  by  the  rules  of  the 
common  lav  is,  to  pay,  first,  funeral  chai^es,^  and 
the  expense  at  the  probate  office  ;  next,  debts  due  to  the 
state ;  then,  debts  of  record,  as  judgments,  recognizances,^ 
and  final  decrees ;  next,  debts  duefor  rent,  and  debt  by  spe- 
cialty, as  bonds  and  sealed  notes ;  and,  lastly,  debts  by 
simple  contract.  Causes  of  action  arising  ex  delicto, 
fisr  wrongs  for  person(U  injuries,  die  with  the  person,  and 
do  not  survive  against  his  representatives.  Executors  and 
administrators  are  the  representatives  of  the  personal  pro- 
perty of  the  deceased,  an  d  not  of  his  wrongs,  except  so  far 
as  the  tortious  act  complained  of  was  beneficial  to  his  es- 
tate."   The  civil  law  gave  no  preference  to  creditors,  ei- 

Isney,  that  the  lonauig  of  tnut  monief,  and  wpecisUr  whora  infuiU  wars 
eoncerned,  oa  privatt  or  pergonal  lecurity,  was  not  due  secuiity,  and  sueb 
Imuib  were  at  the  risk  or  the  tmaleee.  The  tmstee  iniut  take  adeqaate 
real  lecuritj,  or  an  iDTsatment  in  pablic  atocki  or  fundi.  Thit  iraa  the 
o{diiioD  of  the  obancellor  of  New-York,  in  Smith  t.  Smith,  abovd  cited. 
In  Stickney  t,  Sewall,  1  Mylnt  ^  Craig,  I ,  eiecnlon  were  empowered  to 
land  moDey  on  real  or  pereonal  aeeurity,  and  it  was  held  that  money  shoaid 
be  advaneed  to  Iba  amount  onlf  of  two  thirds  or  tbe  valne  of  &Behold  land, 
of  a  permanent  Talae,  and  aot  upon  bousea  or  bnildings  wbieh  are  floota- 
atiD^,  and  the  executor  was  held  anawerable  for  the  deficiency. 

^  A*  againrt  creditora,  the  mie  of  law  is,  that  no  more  iball  be  flowed 
(or  foneral  eipeusea  than  is  abeolnlely  neeeaaarj,  regard  beiof  bad  to  the 
degree  and  condition  in  life  of  the  deceased  person.  Hancock  t.  Fodmore, 
10.^  Adal  360.  Falmei  t.  Stephens,  JI.  Jt  CAarUen'i  Ota.  Jtep.  5G. 
In  Louiriana  the  privileged  claim  of  ihe  lessor  as  a^init  the  estate  of  the 
deceaaed  leasee,  comee  in  immediately  after  the  (uaeral  charges.  Dirine 
V.  Tecqoet,  4  Rob.  Rtp.  3GG. 

k  A  recoguixance,  as  of  special  bul,  is  of  higher  dignity  Ibad  a  debt  by 
specially,  and  hat  preference.    Mood  t.  Partear,  4  Leigh'l  Rtp.  35. 

•Harably  t.  Trett,  Cawp-SJl.  The  People  t.  Gibbs, 9  Wendell,a9. 
H«Doh  T.  MeltsT,  €  Strg.  ^  RaaU,  973.  But  for  dtmutarUl,  or  wronga 
to  property,  tbe  penonal  repreaeatatives  of  tbe  deceaaad,  who  committed 
tbe  tort,  were  mada  anaweraUe  by  the  statotN  of  30  Car.  II.  ch.  7,  and 
4  and  5  W.  &  M.  eh.  94,  anddonbtleaa  the  same  law  eiisU  in  this  country. 
ExecntoiB  and  admiobtratora  are  also  made  liable  to  answer  for  injuries  t» 
real  property,  in  the  character  of  torta  or  trespasses.  N.  Y.  RniMd  Sta- 
tttU;  vol  ii.  p.  114.  sec.  4.  Respecting  the  lialHlities  of  co-executors,  it 
i«  mdnMsod  that  one  eieenlor  is  not  chargeaUe  Air  a  dmattavU  of  hia 
co-ezecntoT,  and  is  cbargeoUe  oaly  tot  tbe  aneta  whieb  bare  eon*  to  Ua 
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cepi  as  to  debts  incurred  for  funeral  expenses,  and  the 
expenses  of  the  administration,  and  debts  by  mortgage. 
The  heir  paid  himself  first,  and  he  might  pay  the  first 
creditor  who  came.  All  the  assets  were  considered  as 
equitable.*  When  debts  are  in  equal  degree,  the  admin- 
istrator may  pay  which  he  pleases  first,  and  he  may  al- 
ways prefer  himself  to  other  creditors  in  an  equal  d^ree. 
If  a  creditor  commences  a  suit  at  law,  or  ia  equity,  he 
obtains  priority  over  other  creditors  in  equal  degree,  but 


own  hud*.  Cro.  E.  318.  Str.  SO,  4  Dtttaun  S.  C.  Rtp-  65.  93. 199. 
5  Coin.  Rep.  19,  3a  It  Jokat.  Rtp.  16.  SI.  5  Johia.  CK  Rep.  S»6.  5 
Pick.  Rep.  104.  9  UoUoTfe  Ch.  Rep.  186.  But  he  ia  uuwer&bia  for  tlM 
act!  or  hii  co-eiaculor  nhen  lh«re  bsB  bseti  canniTKace  or  ne^igonee,  or 
nhOD  be  deliTan  over  anetB,  or  makn  paymcDt  diiectlj  to  hia  co-execn- 
tor,  7  £a«{'«  Rep.  S46.  9  MoUoy"!  Rep.  18G.  So  one  eiecutor  taay  di>- 
pon  of  the  aweU  and  bind  the  eatnle  b;  Bale  or  dischirgo,  9  Cmeen,  34. 
4  WendeU,i9l.  Prttton  an  Ahitraett  oj  TilU,  vol  9.33.  33.  11  Jehu. 
Rep.  31.  9  Paige't  Rep.  S3.  4  HitVe  N.  Y.  Rep.  493.  The  bettec  opi- 
nion would  aecm  alio  to  be,  Ihat  admrnistralora  stand  on  the  aame  ground 
ia  thaae  respects  u  la  their  potvera  and  reapoDubilities.  3  Vetey,  367.  1 
Weiiiell,3&.  i  Waih.  C.  C.  V.  S.  186.  11  Jahni.  Rep.  91.  Gaydea 
T.  Gayden,  1  M'MuUen't  S.  C.  Rep.  435.  But  where  ■  note  or  other  aecn- 
(iiy  i*  (iven  to  two  or  more  ezeculan  jointly  alter  teatator'a  death,  the 
title  ia  is  all  of  thein  eqnBlly  aa  if  ^vea  to  them  aa  triuteex,  aiifl  tbo 
concorrance  of  all  ia  neceaaaiy  to  tranafer  the  title  to  Ibe  aame.  Smith  t. 
'WhiUng,  9  Msi«.  Sep.  334.  Hertell  t.  Bogert,  9  Paige'i  Rep.  53.  In 
the  caae  o[  Jonea'  appenl,B  H'aff*  4  ^^'g.  1^>  >t  waa  forcibly  illaatrated 
by  the  cbanoelloT,  that  joint  truatees  are  not  anawer&ble  for  the  defaolla  of 
•Bch  other  in  cea«a  of  ordinary  prudance  aad  diligence  in  the  truitee  aougfal 
to  be  charged  for  hii  <»-truatee. 

It  waa-held  by  Lord  Hardwicke,  in  1  Atk.  526,  that  an  executor  was 
not  traund  in  law  or  equity  to  plead  the  alatnte  of  liniitationa,  to  a  demand 
otherwiKweil  rounded.  But  that  dictum  was  ahaken  b;  a  contrary  die- 
lam  of  Bailey,  J ,  in  H'Culloch  t.  Dawei,  9  Dowl.  ^  Ryl  40.  It  !• 
therefore  left  aa  an  unHltled  point,  and  the  eiacnlor  moat  at  leoat  elefsiae 
«  Tory  aonnd  diacretion  in  ths  caae.  Bat  more  recently  it  ia  held,  ia  Hodg- 
don  T.  While,  11  N.  M.  Rtp.  905,  that  the  administrator  ia  not  booad  to 
flnmi  the  alatate  of  limitaliona  to  a  demand  otherwiae  well  foaaded.  Thia 
if  the  Boand  docliina. 

•  Di;.  II.  7. 45.  nuf.35.3.73.  Code,  6.  30.33.  aoo.  4,  S.  9.  Weofi 
Jtutilutet  ef  Ike  Ciml  Lav,  186, 187.  firoun'*  Viea  «f  tie  CieU  Luw, 
vol  L  p.  307. 
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-an  administiator  may  go  aod  coofesa  judgment  to  ano- 
ther creditor  in  equal  degree,  and  thereby  defeat  the  cre- 
ditor who  first  sued  by  pleading  the  judgment,  and  nil 
■ultra,  (kc.» 

The  Neio-  York  Revised  Statutes,^  have  made  some 
essential  alterations  in  the  English  law,  and  in  the 
•former  law  of  New- York,  as  to  the  order  of  pay-  "ilT 
ment  of  the  debts  of  the  deceased.  The  order  now 
established  is  as  follows :  1.  Debts  under  the  law  of  the 
United  States ;  2.  Taxes  assessed ;  3.  Judgments  and 
decrees  According  to  priority ;  4.  Recognizances,  bonds, 
sealed  instruments,  notes,  bills,  and  unliquidated  de- 
mands and  accounts,  without  any  preference  between 
debts  of  this  fourth  class.  Nor  is  a  debt  due  and  paya- 
ble entitled  to  preference  over  debts  not  due ;  nor  does 
the  commencement  of  a  suit  for  the  lecovery  of  any  debt, 
or  the  obtaining  a  judgment  thereon  against  the  executor 
01  administrator,  entitle  such  debt  to  any  preference  over 
others  of  the  same  class.  Debts  not  due  may  be  paid, 
according  to  the  class  to  which  they  belong,  after  de- 
ducting  a  rebate  of  legal  interest  upon  the  sum  paid,  for 
the  unexpired  time.  The  surrogate  is  authorized  to  give 
a  preference  to  rents  due  and  accruing  upon  leases  held 
by  the  testator  or  intestate  at  his  death,  over  debts  of  the 
fourth  class,  whenever  he  shall  ^eem  the  preference  bene- 
ficial to  the  estate.  In  suits  against  executors  and  ad- 
ministrators, the  judgment,  if  there  be  a  proper  plea  in 
the  case,  is  to  be  entered  only  for  such  part  of  the  assets 
as  shall  be  a  just  proportion  to  other  debts  of  the  same 
•class ;  and  the  execution  is  to  issue  only  for  a  just  pro- 
portion of  the  assets  applicable  to  the  judgment ;  and  no 
execution  is  to  issue  until  an  account  has  been  rendered 


•  William^  £«MM(*r«,  679. 1913, 1314.  Sm  Skp.  TnidL  bj  Pm- 
'tOD,  \<iL  ii.  p.  475—480.  Bae.  Air.  tit.  Extatten  and  AimitiMraUn.  L. 
3,  for  •  mecioct  *mw  of  tha  rnle*  of  the  common  liw,  lonehiDi  flu  oidw 
-•t  paTtug  driiti  by  eiacston  and  MliniDiatratan. 

k  Vol.  U.  p.  67.  MC.  97,  98,  39. 30. 
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and  settled,  oi  the  surrogate  shall  otherwiae  order.' 
*418     No  executor  'or  administrator  can  retain  for  his 

ovn  debt,  until  it  has  been  proved  to,  and  alloved 
by  the  surrogate,  and  it  is  not  entitled  to  any  preference 
over  debts  of  the  same  class.'*  The  executor  or  adminis- 
trator may,  by  public  notice,  call  upon  the  creditors  to 
exhibit,  within  six  months,  their  accounts  and  Touchers^ 
verified  by  affidavit  The  executor  or  administrator 
may  go  on  and  close  the  trust  as  to  claims  not  exhibited 
within  the  time ;  and  he  will  not  be  chargeable  for  any 


^N.T.Rni»*dStataU*,To\.ii.p.SS.ato.3l.S3.  The fnnogata nwy 
dMTee  the  payinaiit  of  d«bti,  apan  the  epgriicalioa  of  e  oreditot,  Kt  mny 
time  efter  ax  month*  from  Ibe  gTBntiag  of  the  [eltsn  tMtuneatuy  or  of 
admiiiiitratiou,  and  the  peyment  of  any  Isgecy  or  distiibntive  ahare,  on 
the  application  of  the  party  enljlled,  aftei  the  expiration  of  a  jeai ;  and 
he  m^y  enfbiee  payment  by  canaing  the  bond  of  the  axscntoi  or  adnunia- 
ttator  to  be  praasented.  On  jndgmeuti  obtained  at  lair,  againit  any  «xee- 
ntot  or  adminiitralor,  application  may  be  made  to  the  sarrogate,  who  ia  to 
cite  tbe  defendant,  and  having  ucectained  the  anfficiency  of  the  aMcti, 
to  order  execntion.  N.  Y.  Rmacd  Statutet,  vol.  iL  p.  116.  aee.  18-^39. 
Ihid,  Tid.  ii.  p.  930.  In  Conneetionl,  the  itatata  of  limitatioD*  ia  aiupewl- 
•d  in  peiBonal  aettona,  for  one  jtv  from  the  creditor's  daatb,  in  faTooi  of 
hi*  eiecnton  and  adminiatratora.  .ilcf*  a/1833,  ch.  13.  In  England,  itia 
a  rule  in  chancery  that  the  psnonal  lepreaentatiTea  have  one  year  to  pay 
legaciea,  except  where  explicit  ditectiena  are  giren  by  the  tealator.  Lord 
ladon,  6  Vney,  53B.  The  atatnta  law  in  this  eonntry,  in  eereral  at  the 
alatae,  ta  the  aame.  A.  Y-  Rtvitd  Butittat,  voL  ii.  p.  90,  aeo.  43.  In 
N«w-Jei*ay,  the  etatnta  of  Jnna  19th,  1890,  pndiibita  anita  againat  exao- 
nton  .and  adminiatratora  of  inaolventa,  fbr  debta  due  l>om  the  daceaaed, 
nntil  NX  month*  ttom  the  death  of  the  deceaaed,  tmlesi  in  caiee  of  frand,  or 
fiir  the  phyneian'i  bUl,  fiuwal  charge*,  and  jadgmenta  agtunat  the  deea- 
4hL  By  Ike  MattatkuttU  Revittd  Sututet,  in  13SS,  the  credhtt  ie 
nM  to  ane  the  eaecttlot  or  adminiittBlDr  nntil  tin  eqniatioii  of  one  year, 
u««pt  in  apecial  eaaea.  It  ia  a  well  letlled  nle,  that  the  time  allowed  hy 
itatnte  to  execntor*  and  adnUniatraton,  before  anit  brought,  ia  excluded  from 
the  eonipalatiaa  of  time  in  the  atatute  of  limitation*.  Hoaea  v.  Jones,  3 
IVcfl  ^  JPCord,  359.  Dowell  v.  WebUi,  9  Saitdti  ^  Martkall,  453. 
La  Eni^and,  tt  waa  decided  in  the  preregatiTe  eomt  of  Caitlarhnry,  in. 
I7M,  that  a  oredilor  bad  a  right  to  call  tor  an  inventory,  but  that  tb» 
•MM  bad  no  jnriadiotion  at  bia  «Dlt  to  eianlne  the  putienlai*  ef  an  U~ 
Mont    Brown  t.  Atkini,  9  Let,  by  Fhlllimore,  p.  1. 

k  N.  Y.  Bnittd  StatvtM,  vol  ii.  p.  88.  mc  33. 
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due  disposition  of  the  assets  prior  to  a  sait  od  such  claims, 
though  the  next  of  kin  or  legatees  may  be  liable  to  re- 
fond  to  such  creditors.  If  claims  be  exhibited  and  dis- 
puted, they  may  be  referred  to  referees  by  consent ;  and 
if  not,  the  creditor  must  sue  thereon  within  six  months, 
or  be  barred  for  ever.* 


•  N.  V.  RteUed  StaUtltt,  v<d.  ii.  p.  88.  •»«.  34— i3.  An  eiecator  or 
kdmiaiitrtitor  may  piMid  the  itatnU  of  limitaliont,  aod  will  not  be  preclu- 
ded trota  the  benefit  of  the  givn,  though  he  may  have  preriauily  acknowl- 
edged the  debt,  for  he  may  hare  made  it  withoat  due  eoniideration  and  in 
ifiwranoe  of  the  tme  atate  of  the  caaa.  Nor  is  he  bonnd  to  plead  the 
atatate,  for  ho  may  know  the  debt  to  be  joat  The  plea  nata  ui  bb  diacro- 
tion.  Friti  V.  Tbomaa,  1  tVAarton,  66.  Nor  ia  he  liable  U>  ereditora,  IT 
he  eieiciaea  u  reaaonable  diwretion  in  compromiaiDg  a  debt.  Pennington 
T.  Healy,  1  Crvnipfan  ^  Mteion,  403.  In  Naw-York  the  aoirogats  ia 
anlboiiied  by  atatnte,  TDth  aea.  ch.  81,  to  permit  eieeutora  and  adminia- 
tnton  to  compromiM  and  oompoand  debts  due  to  thaic  tertalor  or  intaatatf. 
The  jnriedioIiOB  of.  the  coorta  of  equity  to  auperintand  tbe  adminiatratioa 
of  aaaela,  and  decree  a  diatribution  of  the  reeidna,  after  payment  of  th* 
debta  and  charge*,  baa  been  long  eitabliihcd.  Mathewi  t.  Newby,  1 
Vern.  Rep.  133.  Howard  f.  Howard,  Ibid.  134.  And  when  leliaf  ia 
•ooght  in  otianoery  by  s  creditor  on  a  creditar*!  bill,  it  has  been  the  aet> 
tied  docthoe  of  the  coort,  ever  ahice  the  great  coae  of  Hoiiia  t.  The 
Banker  England,  ICatt  Tonp.  Talb.  SIT.)  that  upon  a  decree  bMng  ^ 
tainad,  it  was  in  the  natme  of  a  jndgmanl  for  all  the  creditor!,  and  the 
oonit  will  notpannitany  paiticular  creditor,  by  proceeding  at  law,  to  disturb 
that  admioistration  of  the  aHola.  Ail  the  crediton  are  entitled,  and 
Aoold  have  notice  for  that  pnrpoee  to  oome  in  and  pniTe  Iheir  debta  be- 
fcre  the  master ;  and  on  motion  of  aitber  patty,  an  injonotion  will  be 
granted  to  slay  all  proceedings  of  any  of  the  ereditora  at  law.  Thia  sub- 
ject wea  la^ly  di«)Uved,  and  the  anthoriliea  and  preoedenla  examiued, 
and  the  prinoiple  adapted,  (and  I  beliere  for  the  fint  time  in  this  country,) 
in  Thompaon  t.  Brown,  4  Jtktit.  Ck.  Rtp.  619  ;  and  the  decree  in  that 
OMe,  whieh  ia  giren  in  the  report  of  it,  was  drawn  by  the  ehaneellor 
M  «i]JanBtary  of  the  relief  to  be  afibrded.  The  English  rale  and  pnotiea 
In  chancery  ia  still  the  nma,  with  pn^reaaiTe  enlaigamant  Drawty  v. 
Thacker,  3  Suonat.  Btp.  544.  Clarke  v.  Eari  of  OnnMid,  1  Jacoi't  Rif. 
10&  Bnt  in  erdiDary  cans,  the  plain,  prompt,  and  cheap  decretal  ad- 
BrinWratien  oT  tbe  aaaeU  fa  Ihe  probate  courts  m  mneh  to  be  pretend. 
The  prinoipal  Engliab  easea  and  doetriaa  on  the  subject  of  the  dlatribnthm 
•nd  mmhaning  of  aaeta  ia  equity,  are  colleoted  and  digested  in  Mh 
Jnrtiee  Story'a  Comwi.  on  Bq.  Jaritprudtne*,  113 — G53.  See,  ako,  Mr. 
Bun's  ••  Praotieri  TreailHof  a«ts,  debt*  and  hiamiibnneaa,"  vUih 
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These  alterations  in  New- York  in  the  rules  at  cotnmoQ 
law,  are 'generally  dictated  by  justice  and  policy ;  and 
those  respecting  equality  of  payment  have  long  been  the 
prevailing  doctrine  in  the  distribution  of  assets  in  chan- 
cery. The  surrogates  are  clothed  with  new  and  enlai^ 
powers,  which  are  very  convenient  to  the  public,  in  the 
settlement  of  these  ordinary  and  popular  trusts.  To 
guard  against  the  undue  assumption  of  power,  sum^lea 
are  restrained  from  exercising  any  power  or  jurisdiction 
whatever,  not  expressly  given  by  statute.*  But! forbear 
to  enla^  further  on  the  subject.  My  principal  object, 
in  this  part  of  the  present  lecture,  was  rather  to  notice 
the  descent  and  distribution  of  personal  property,  than  to 
discuss  the  general  powers  and  duties  of  executors  and 
administrators ;  and  it  may  here  be  generally  observed, 
that  what  has  been  said  concerning  the  rules  of  law  as  to 
the  inventory,  the  collection  of  the  property,  and  the  pay- 
ment of  debts,  applies  equally  to  executors  and  adminis- 
trators. 

In  the  jurisprudence  of  the  other  states,  the  adminis- 
tration of  the  assets  is  likewise  subject  to  various 
•419     local  modifications.    'In  a  few  of  the  states,  the 
English  order  of  preference  is  preserved.i>   In  most 


■  the  iDoit  aoiple  view  of  any  ire  have,  on  the  admioiriratioD  and  dJMri* 
tation  ar  b«mU  in  law  and  equity,  nippoiled  bj  an  vrerwhelming  ta»m  of 

•  N.  Y.  Reoirtd  StataM,  vol  ii.  p.  331.  The  StalvU  of  NeK-Ytrk, 
1837,  ch.  460,  gtve  nan  and  apacifie  direotiont  to  aomigatea  relativa  to  the 
proving  of  willi,  and  taking  naw  aecurity  from  admioiatralon  and  gnar- 
diani,  and  revoking  the  trnat  o[  adminiitraloTi  and  gnardiaoi,  and  ralativ* 
to  their  aceonnting,  dtc. 

k  In  Virginia,  Naiib  Carolina,  Soulb  Carolina,  Keutackjr,  Dalawara, 
Gaorgia,  and  Indiana,  the  En^iah  order  of  preference  it  praaerved,  with 
the  eneplion  at  a  few  alight  variatioiii.  Thua,  in  South  Carolina,  do 
prafaience  )•  given  among  detiti  in  npiaX  degree,  eicept  that  mortgagea, 
jndgmenla  and  exeooliona,  are  paid  a*  legal  lieoii  BBCording  toaeniorily. 
Ill  Virginia  and  Kentnekj,  dehia  due  on  proteatad  ftweign  bllla  are  plaood 
ona  fooling  with  judgmenta.  By  act  of  VirgiKlaof  March,  1831,  dabu 
4«e  by  apaoialtT  and  promiaoty  aotea,  and  othai  writinga  of  doeadealf 
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of  them,  that  order  is  entirely  disturbed,  and  a  more  just 
and  equitable  rule  of  distribution  adopted.  Expenses  of 
the  last  sickness  including  the  physician's  bill,  and  fune- 
ral and  probate  charges,  have  every  where  the  prefer- 
ence ;  and  generally  debts  due  to  the  United  States  and 
the  state  are  next  preferred,  and  then  all  other  debts  are 
placed  on  an  equality,  and  paid  rateably  in  the  case  of  a 
deficiency  of  assets ;  but  with  the  exception,  no  doubt  of 
legal  liens,  if  there  be  any  such  reci^nized  by  law.^  In 
Louisiana,  there  is  a  particular  detail  of  the  order  of  pri- 
ority, which  is  special  and  peculiar,  and  minute  even 
beyond  the  rule  of  the  common  law.i>  In  Maryland, 
judgments  and  decrees  have  preference,  and  all  other 


an  taken  to  ba  of  Aqnal  dignitj.  In  North  Carolina  ipaciatl;  and  limplo 
ooDlract  dabU  are  placed  on  an  equality.  Bee  Grifitk't  Lam  Rtgitter. 
b.  t.  19  Wktatm,  594.  Chappell  t.  Bn>wn,  1  fioiley'*  S.  C.  Rip.  S97. 
Brazton  t.  Winalow,  4  CaWt  Rep.  30a  Mayo  t-  Benlley ,  Ibid.  536. 
iiddoadale  T.  Robineon,  3  Bnekenhroug^,  165.  Bompnz  t.  BeTan, 
Dudlt^*  0(0.  Rrp.  110.  Falmea  t.  Stspheu,  R.  M.  CiarlKm't  Ota. 
Btp.5G. 

>  This  ia  the  cue  In  the  italea  at  Uoine,  New-Hampabire,  Vennont, 
MuMchuaelta,  Rhode  Iiland,  Conneclicnt,  NenJeney,  Ohio,  Indiana, 
Illinaia,  Tenaemee,  Mininippt,  and  Alabama,  with  lome  imalt  vaiialioni. 
Thus,  in  Alabama,  debtt  dae  to  nrBtiei  btb  prererred ;  aad  in  Nevr-Jer- 
■ay,  debts  dae  to  tha  United  States  haTS  picrsrence,  and  icdu  doe  aad 
jodgmenta  enlaied  darin([  thu  llrit  of  tha  decedent  bave  prererence.  In 
Ohio,  aAar  fnnenl  axpanaei,  and  the  eipanaai  of  tha  loit  lickneaa,  a  anm 
ia  allowed  for  Iha  lupporl  of  the  widow  and  children  Tor  one  year,  and  then 
liena  on  Iba  land,  by  moitgage  and  jud^ent  are  prererred.  The  reaidne 
«f  the  awata,  are  diitribnled  rateably  among  ihe  creditora.  In  Georgia  after 
dabt*  dae  to  the  pnUio,  are  payable  jodgmenta,  mortgage!  and  eiecutiona, 
tba  eldest  Gnt ;  next  rente,  then  bonda  and  other  obtigatianB,aDd  laatly  apan 
ooeannls.  Act  of  Georgia,  December,  1793.  Act  af  Ifew-Jenry,  1B90. 
Jlevfnd  Laietaf  Km-Jirtof,  7EG.  Oiiffith'i  Rtg.  pnan'm.  Dana'i  Ahr. 
af  American  Laa,  vol.  L  p.  560.  Public  Aett  of  Catrntetieul,  IB31.  5 
HammotuTt  Rtp.A9S.  SialuUi  ef  Ohio,  1B31.  MattaehvulU  Revittt 
StatKitt,  1B35.  Revitd  Lawt  a/ Indiana,  1636,  p.  IBI.  186,  and  of /Ui- 
nOM,  edit.  1633,  p.  646.  In  Tanneaase,  by  act  of  18th  October,  1833,  oh. 
36,  the  weta  of  penona  dying  insolTsnt,  an  directed  to  ba  distiibulad 
rataaUjr  amongst  all  the  creditors. 

k  Cntl  Cadt  of  LtttititMt,,  ari.  1051—1061. 
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debts  are  equal ;  and  in  Missouri,  expenses  of  the  last 
sickness,  debts  due  to  tbe  state,  and  judgments,  have  pre- 
ference, and  all  other  debts  are  placed  on  an  equality.* 
In  Pennsylvania,  the  order  of  administration  is,  to  pay, 

1.  Physicians,  funeral  expenses,  and  servants'  wages; 

2.  Rents  not  exceeding  one  year  ;  3.  Judgments ;  4.  Re- 
cognizances ;  6.  Bonds  and  specialties ;  6.  All  other  debts 
equally,  except  debts  due  to  the  state,  which  are  to  be 
last  paid> 


•  Oriffth'i  Laa  SegnUr,  h.  t. 

b  Fraier  t.  Tanii,  1  Bitauy'i  Hep.  954.  Th«  phydelu'i  bill,  Snt  ts 
b«  paid,  i»  not  eonlined  to  medieme  and  attaDdance  in  tlu  last  nckiMM. 
Rciue  T.  Morria,  IT  Strg.  f  RaaU,  338.  But  bj  itatats  of  34tti  Feb- 
ruary, 1838,  in  Peniuylvaiiis  no  prefurenee  i*  now  giren  to  jodgnumt  orsr 
bood  and  ninple  contract  craditon,  in  the  dialribotiou  of  the  a«ata  of  de- 
cedeati.  Foreign  indgmenla  rank  aa  Mmpla  contract!  odI;.  Jndgmenta 
of  other  itate*  rank  in  the  aunt  grado  with  jndgDienti  in  the  itale.  4  Wattt 
^  Serg,  314.  The  preftoranee  giTen  by  the  lawi  of  almost  all  eoDntiiei 
in  Ihepayment  ofdebli  totheexpeDBMcribelMtwckiieu,  andfaneral,  and 
Ihewagee  ofeerTanti.b  founded  oaconiideration*  of  hnmanity  and  decoram. 
Ha  laat  item  of  priTJIegad  dehia  ii  naaally  confined  to  menial  aerrantl,. 
and  (0  the  cnnent  wa^  of  the  laat  term  oF  (he  contracL  Thla  ia  tbe 
mle  in  Scotland.  S  BeWt  Com  157,  158.  The  Mattaekiuettt  Rtoitrd 
Statutti,  in  IB35,  go  into  a  minute  and  very  iperiGc  detail  of  tbe  dulieaef 
eiecntors  and  adminMralon,  in  oollacDilf,  aettlin;,  and  diiposing  of  the 
(•tale  of  the  daceaied.  Coniidering  the  bniden  and  the  incanant  caJla  tor 
the  asaumption  of  thOM  tnuta,  encb  detaila  are  jadidon*,  very  nBefol,  and 
•ran  benerolent.  Tie  estaUiihad  rule  in  the  adminiatration  of  the  aaaeta 
ef  the  deceaaed  penons,  in  regard  to  eriditort,  ia  to  be  drawn  from  the 
laWB  of  the  oountry  where  the  uasti  an,  and  wbere  the  aiecntor  or  ad- 
miniatrator  acta,  and  fropi  which  ba  darivcs  hit  aofborily,  and  not  by  tblt 
of  the  domioil  of  tba  deoeaaad.  The  raiidue  of  tfaa  amta  u  diMiibnted 
according  to  tlt«  law  of  the  domicil.  Maieball,  Ch.  J.,  in  Huriso*  *. 
Sterry,  S  Cramek't  B*p.K9.  TilgbmBn,  Ch.  J.,  tn  Milne  t.  Moreton,  6 
Bimuf'*  Kep.  361.  ChaM.Ch.J.,  in  DsaobryT.De  Laiitre,  S  ifarr.  ^ 
Jahuon.  994  SroiHi  t.  Union  Bank  of  G.,  S  Pdn-a'  U.  S.  Rtp.  523,  5*4. 
Tamnm  t.  Camp,  ]  Orein't  N.  J.  Rtp.  339.  Story't  Can.  on  tit  CanJUel 
>/  Laie;  439  tu  449.  See,  alao,  infra,  p.  454,  455.  Bnt  many  of  Ike 
fbreiga  ioriala,  la  whom  Judge  Story  refen,  maintained  that  the  law  of  the 
domicil  of  the  debtor,  aven  in  a  confliot  of  the  rigbta  and  privtte|M 
af  enditon,  oggbt  to  oremile  the  juiiapmdeoee  of  the  titat  of  tba 
aflMti. 
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*(3.)  Of  the  distribution  of  the  persoruU  estate. 

1.  When  the  debts  are  paid,  the  administTator  (the  hus- 
band as  administrator,  excepted,)  is  bound,  under  the 
English  statute  of  distributions,  of  22  and  23  Charles  II, 
ch.  10,  after  the  expiration  of  a  year  from  the  granting  of 
administration,  to  d  istribute  the  surplus  property  among 
the  neit  of  kin.»  He  is  first  to  account  to  the  ordi- 
nary court  of  probates,  surrogate,  or  other  proper  jurisdic- 
tion, and  which,  in  several  of  the  United  States,  is 
appropriately  termed  the  orphan's  court.  It  is  held,  that 
he  is  not  bound  to  distribute  without  a  previous  order 
for  that  purpose  ;>>  and  the  statute  of  distributions  makes 
it  the  duty  of  the  court  of  probates  to  decree  distri- 
bution."    The    statute   declares,  that  after  the  debts, 


>  Hr.  BobMUon,  in  hii  Tnatitt  «a  Panmial  Suea—iau,  EdinbuiEhi 
i83G,  cb-  1  to  6,  bu  goas  fnltj  ud  witb  great  rcaearch  and  lekraing,  into 
the  tuitory  of  the  law  a[  ■iirrnoiiinn  in  England,  Scotland,  and  Ireluid, 
aa&  bM  tiaced  tlie  gtadnal  relaxalion  of  the  reatiictioni  on  the  power  of 
IwqaeMta,  uid  the  alteimtioiM  and  impnireieenti,  in  the  adminiiliation  and 
diatDbBtion  of  inteitale't  Mtal«%  dawn  to  tha  pieaent  time.  This  inlereat- 
ing  traatiie  ii  rapubliihed  in  the  £ats  Zdirary,  vol  xii.  edited  \>j  TAaaMt 
J.  Winrtat,  Eaq.,  of  Fhitadetphia,  and  which  ia  an  ezUemeljr  oaefal  and 
TalnaUe  compilation  to  the  American  bat,  for  they  bave  b;  msao*  of  it,  a 
iMdjr  aocea  to  a  aslectiDa  of  the  beat  Englieb  tnati«aa  on  the  vahMM 
hnnohea  of  the  law. 

k  AFohbidiop  of  Canteibwy  t.  Tqipan,  6  Barwit.  ^  Cm*.  151. 

*  Bj  the  Ntw-Yart  Jhauad  SiatuUi,  the  azaaBtor  oi  adminiatiator  ia 
honnd,  afUr  the  expintivo  of  ai^teen  mtntha,  to  ftceonnt  before  the  (oro* 
gUe,  nnder  the  penaltr  of  attaohmeDt  and  a  tevocatios  of  hii  powet.  N. 
¥.  Bnistd  SteMtM,  toL  ii.  p.  EIS.  mo.  53.  Id  aoooonting  he  rnBat  reiify 
bj  vanehen,  and  may  be  ezanined  i^mi  oath ;  and  hia  oath  will,  if  nncon- 
tndiotMk,  ann^j  the  place  of  TODchnn,  aa  to  itema,  each  of  which  doaa  not 
«ioeed  (SO,  and  not  eioeedJoc  in  the  whole,  ia  behalf  of  any  one  eaUt*, 
9500.  md.  aao-  M,  55.  Thii  vra»  adapting  the  rule  in  chancery,  which 
had  eataUiehed,  that  a  dafeodant,  en  accounting  befon  a  manor,  might 
y«titf,  on  hia  own  oi,tb,  itema  not  exceeding  in  each  caae,  %S0,  and  nnl 
exceeding  ui  the  whole  1001.  iterling.  Remaon  t.  Bemaon,  2  Jtkm*.  Ck. 
J{«p.  501.  The  execntot  at  Bdraioiatntor  may  be  allowed  foi  property 
peiiahed  or  lost  withoat  hia  Ainlt ;  and  he  ii  net  to  gain  by  the  iacnaa^ 
nor  loaa  by  the  deenaae  of  the  property,  withont  hia  fkult.  He  ■>  alao  en- 
titled,  beiidM  bi*  naoaaaaiy  expeaac*,  t«  the  ndm  raU  of  owniniwioM  ef 
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funeral  chargea,  and  just   expenses,  aie   deducted,  a 
just  and  equal  distribution  of  what  lemaineth  cleat 


fire,  two  and  m  b>lf,  nnd  ooa  per  cant.,  wblch  had  been  edopted  1^  Iba 
ehancellor  in  IBIT ;  thangh  if  a  compenBatian  be  provided  hj  the  will,  it 
ii  to  be  taken  ai  a  fbll  aatiifaction,  nnlen  the  execator  elect  to  taka  tha 
kUowancs  prarided  bj  law.  N.  Y.  Renitd  Slatutit,  vol.  ii.  p.  93.  mc  58. 
N.  3  Jolmt.  Ch.  Rtp.  44.  The  ccmmiMionen  who  leviMd  the  stalDtw 
of  HaMachiuelta  in  1B35,  reported  a  dmilar  allowance  to  be  made.  Bj 
■tatnte  o[  ITth  April,  1838,  thn  Revised  Statatee  of  Mauachnaetli,  on  thia 
point,  were  repealed,  and  the  court  in  which  the  accaonta  of  ejecnlon  aDil 
adminiitralora  are  Bettled.are  to  allow  their  reaaonable  eipenaea,  and  a 
joat  and  reoBonaUe  compsnaation  Tor  their  eerricea.  Anigneei  in  tmat  ar* 
allowed  an  equitable  compeniation  for  their  aerrioa,  according  to  oirevm- 
■tancM-  Jewett  v.  Woodwsrd,  1  Edv.  Ch.  Btf.  195.  In  Maryland,  tbs 
eommiwion  ii  frani  five  to  ten  per  cent,  in  the  diacretlon  of  the  eoatt  1 
Ptltrf  V.  S.  Buy.  SE3.  1  Harr.  ■§■  001, 13.  In  Fenoiylvania,  the  otdt> 
nai7  commiiDOn  ia  five  per  cant.,  but  it  may  exceed,  or  be  lesa  than  that, 
in  the  discretion  of  the  court,  and  under  the  circanutaneaa.  For  receiving 
and  paying  ont  money  it  ii  two  and  a  half  per  cent,  and  aometiincia  an 
additional  half  per  cent,  ia  held  to  be  a  anffioient  compenaatuin  for  trooble. 
In  the  Brtale  of  Miller,  1  Aihmta^t  Rep.  333.  Puaey  v.  ClenMan,  9 
Serg.  j-  RatBle,  S04.  SteveiiaoD'e  Eatate,  4  ff  Aorton,  98.  Id  Lonirauia, 
the  cainmwion  to  ayndici  cumet  exceed  5  per  cent,  by  act  of  1B17.  That 
to  eiecntora  ie  two  and  a  half  per  cent.,  on  the  wholt  amount  receivadi 
and  ia  afaared  among  them  all.  Civil  Cede,  art.  1676.  In  Soulh  Carolina, 
the  eatahliahed  commislon  is  five  per  cent.,  with  a  farther  allowance  to  ba 
aaseased  by  a  jury,  in  eaeeB  of  eilraordinary  care  and  trouUe.  Logan  v. 
Logan,  1  JH'CoriT*  Ch,  Rtp.  1.  lu  England,  it  ia  a  principle  in  eqnity, 
that  if  the  teatator,  by  will,  givea  a  coaipenaation,  Uie  execator  ie  not  en- 
titled to  any  otber  which  may  be  allowed  by  law,  niileoa  be  promptly  eleole 
to  prefer  it.  3  MerieaU't  Rep.  34.  The  mode  of  conlealing  the  acconnla 
before  the  eurrogate,  by  the  creditora,  legateea,  and  next  of  kin,  ia  apedally 
detailed  in  the  New- York  atilutea.  N.  Y.  Rtvttd  Slalattt,  vol.  ii.  p.  93, 
■ec.  GO — TO.  And  the  manner  of  accoanting  before  the  lurrogale  by  eiecn- 
tora  and  adminlatratora,  ia  also  dalailed  in  the  ceie  of  Gardner  v.  Gardner, 
7  Faige,  US.  The  decree  of  the  lorrogale  on  a  final  aettlement  ot  tb» 
eiecntor'i  acconota  is  final,  (lubject  to  an  appeal  to  the  chancellor),  as  ta 
payments  to  creditora,  legaleea,  next  of  kin,  and  concludes  all  parties. 
Wright  T.  Trustees  of  Melbadirt  Episcopal  Chnrch,  I  Hoffmaa'a  Ch.  Rip. 
914.  SIS. 

In  PennsytTania,  the  registen'  conrta  have  a  similar  jnriidiclion  over 
taltstatea  of  testator*  and  inleatalea ;  and  the  orphan's  conrt  has,  a  apecies 
of  equity  jurladiclion  over  executors  and  admiuistralon,  guardians  and 
B^ora.    Ctt  Dt  PkteiMn'i  estate,  1  Wmtti  ^  Strg.  393.    Bnt  the  prae- 


izedtyGoOgk- 


Uo.  XXXVIL]       OF  PERSONAL  PBOPBRTy.  421 

of  the  goods  and  personal  estate  of  the  intestate  shall 
be  made  amongst  the  wife  and  children,  or  children's 
children,  if  any  such  there  be ;  or  otherwise  to  the 
next  of  kin  to  the  intestate,  in  equal  degree,  or  legally  re- 
presenting their  stocks  ;  that  is  to  say,  one  third  part  of 
the  surplusage  to  the  wife  of  the  intestate,  and  all  the 
residue,  by  equal  portions,  to  and  amongst  the  children 
of  the  intestate  and  their  representatires,  if  any  of  the 
children  be  dead,  other  than  such  child  or  children  who 
shall  have  any  estate  by  settlement,  or  shall  be  advanc- 
ed by  the  intestate  in  his  lifetime,  by  portion  equal  to  the 
share  which  shall,  by  such  distribution  be  allotted  to 
the  olhet  children  to  whom  such  distribution  is  to  be  made. 
And  if  the  portion  of  any  child  who  hath  had  such 
settlement  or  portion,  be  not  equal  to  'the  share  *423 
due  to  the  other  children  by  the  distribution,  the 
child  so  advanced  is  to  be  made  equal  with  the  rest.^ 
If  there  be  no  children,  or  their  representatives,  one  moie- 
ty of  the  personal  estate  of  the  intestate  goes  to  the  wi- 
dow, and  the  residue  is  to  be  distributed  equally  among 
the  next  of  kin,  who  are  in  equal  degree,  and  those  who 
represent  them  :  but  no  representation  is  admitted  among 
collaterals,  after  brothers'  and  sisters' children;''  and  in 


lic«  ukd  rulM  in  the  orphuu*  tribmuita  wers  nprascsled  to  be  in  a  alite  of 
deplorable  confmion  ;  (DnncmD,  J.,  11  Strg.  ^Raalt,  432  ;)  end  in  Jin- 
Duy,  1831,  tho  earn misaion era  appointed  to  revue  the  italutfl  cods  of 
PeaaeylvaDia,  reported  new  rpTlsed  Btslutes,  conlainiog  a  coneoUdilion  of 
all  the  italntea,  with  the  anggBrtioo  of  improvemeulB,  in  relutioo  to  the 
ngisten'  and  orpbaoa'  coarti.  la  Ohio,  leilameDtary  jurisdictioD,  or  pro- 
bate powera,  and  ibe  appointment  and  control  of  guacdiaiiB,  are  anneied  to 
the  coBrU  of  common  pleas  in  the  reapectire  conntiea.    Actt  of  1B3I. 

•  Under  this  alalule,  the  widow  cannot  come  into  hotcbpot  and  elum 
eollalian  of  BdrBncementi  to  the  children.  Sho  only  lakes  her  there  of 
what  remaiiia  anerdeducling  the  advaacementB.  Ward  T.  Lant,  Free,  in 
Cioncery,  182.  184.  Kiicudbrighl  v.  Kiiciidbright,  8  V(«y,  51.  Thii  ia 
aln  the  law  in  TsDnenee  nnderthe  Nonh  CaroUna  alatute  of  1784,  adopted 
in  that  Male.    Brunton  t.  Branaan,  1  Meig'i  Sep.  630. 

►  The  coDilinction  of  the  etalnte  which  declnrca  that  there  »hall  be  no 
npreHnlatiaa  amonf  coUitwalt,  after  bfathen*  uid  uatcn*  etuldnn,  k, 
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case  there  be  no  wife,  then  the  estate  is  to  be  distiibated 
equally  among  the  children ;  and  if  do  child,  then  to  the 
next  of  kin,  in  equal  degree,  and  their  lawful  representa- 
tives, in  the  manner  already  mentioned.  It  is  further 
provided,  that  if  any  child  shall  die  intestate  after  the 
death  of  the  father,  and  without  wife  or  children,  and  in 
the  lifetime  of  the  mother,  every  brother  and  sister,  and 
their  representatives,  shall  have  an  equal  share  with  her. 

This  is  the  substance  of  the  English  statute  of  22  and 
23  Charles  II.,  which  was  borrowed  from  the  118th  novel 
of  Justinian ;  and,  except  in  some  few  instances  men- 
tioned in  the  statute,  it  is  governed  and  construed  by  the 
rules  of  the  civil  law.* 

(2.)  The  Qezt  of  kin  is  determined  by  the  rule  of  the 
civil  law  ;  and  uodei  that  rule  the  father  stands  in  the 
first  degree,  the  grandfather  and  the  grandson  in  th  ese- 
cood  ;  and  in  the  collateral  line,  the  computation  is  from 
the  intestate  up  to  the  common  ancestor  of  the  intestate, 
and  the  person  whose  relationship  is  sot^ht  after,  and 
then  down  to  that  person.  According  to  that  rule,  the 
intestate  and  his  brother  are  related  in  the  sectmd  degree, 
the  intestate  and  his  uncle  in  the  third  degree.^  The 
half  blood  ar«  admitted  equally  with  the  whole  Uood,  for 
they  are  equally  as  near  of  kin  ;  and  the  father 
•423  succeeds  to  the  whole  personal  estate  of  a  'child, 
who  dies  intestate,  and  without  wife  or  issue,  in 
exclusion  of  the  brothers  and  sisters ;  and  the  mother 
would  have  equally  so  succeeded  as  agaitist  the  coUato- 
rals,  had  it  not  been  for  a  saving  clause  in  the  act,  which 
excludes  her  from  all  but  a  rateable  share.     She  is  ex- 


that  it  meuu  the  ehildnn  of  ths  brathsn  mod  mttua  of  ths  iotealmto.  If, 
thanfbre,  the  int«rtate  die*  withont  bans,  tad  Imtu  an  aunt,  and  childran 
of  luclaa  aod  aiuiti,  the  aunt  aneeeMk  to  tho  whole  eatate.  Bowan  v. 
UtUawirad,  1  P.  Wm*.  593. 

•  8m  tol  i.  f.  643,  note ;  and  aln.  Carter  t.  Crawley,  T.  JZaym.  R^. 
496.  Palmer  t.  AlUeaek,  3  Mtd.  Rtp.  58.  Edwai^  t.  Freainan,  9  P. 
Wmt.  43G. 

k  Ba  JabB  atnnft,  ia  Uoyd  t.  Ten^,  9  Vm.  313. 
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eluded,  lest,  by  remarrying,  she  would  cany  all  the  per- 
sonal estate  to  auotheihusband,  in  entire  exclusion,  for  ever, 
of  the  brothers  and  sisters;  but  she  still  takes  the  whole  per- 
sonal estate  as  against  more  remote  relations  of  the  intes- 
tate.' The  K.  B.  declared  in  Blackbaroughv.  Davis,^  that 
the  father  and  mother  had  always  the  preference  before  the 
brothers  and  sisters,  in  the  inheritance  of  the  personal 
estate,  as  being  esteemed  nearer  of  kin ;  and  for  the 
same  reason,  the  grandmother  is  preferred  to  the  aunt. 
The  grandmother  is  preferred,  not  because  she  is  simply 
in  the  ascending  line,  for,  under  the  statute  of  distribu- 
tions, a  nearer  collateral  will  be  preferred  to  a  more  re- 
mote lineal,  but  because  she  is  nearer  of  kin,  according  to 
the  computation  of  the  civilians,  by  one  degree.  And  in 
Moor  T.  Barkam,  decided  by  Sir  Joseph  Jekyll,'>  the 
grandfather  on  the  father's  side,  and  the  grandmother  on 
the  mother's  side,  take  in  equal  moieties  by  the  statute  of 
distribution,  as  being  the  next  of  kin  in  equal  degree  ; 

>  It  hu  besD  decided,  in  Maryland,  in  Griffith  T.  tiiiffilb,  4  Harr.  ^ 
M'Htnry,  101,  aod  Coomea  v.  Clemeata,  4  Hon,  ^  John*.  480,  that  1^ 

the  commoD  law  of  England,  as  it  Misled  at  the  (ime  of  the  caloDiialioa 
iif  Mainland,  and  by  Ibe  coinmen  lav  of  Maryland,  the  vidow  ia  entitled 
to  a  reaaenable  eliBTe  of  hei  hoiband'e  personal  eatats,  alter  payment  of 
hia  debiB  ;  and  which  Teasauahla  part  waa  one  third,  or  oae  half,  nccordiD|[ 
to  dmunulancM ;  and  it  waa  a  right  psramount  to  the  power  of  the  hna- 
baod,  and  he  coatd  not  deprive  her  of  it  by  wilt.  In  Penoaylvania,  under 
the  act  of  I80T,  a  widow  ia  ealilled  to  a  dielribulTTe  akare  cf  the  tesidue 
ef  her  huaband'a  eatato  nndiapoacd  of  by  bia  will,  in  commeu  with  Iha  next 
of  kin  ;  and  if  tbere  be  no  widow  or  next  of  kin,  the  atste  will  take  in  pre- 
f^trence  to  the  eiecotor,  who  holda  anch  a  reaidunia  ai  a  mere  irustee. 
Damb  t.  M'Nsir,  1  Athmead,  33G.  At  commoa  law,  aacb  reaiducm  weol 
to  tbe  execator.  The  courta  of  equity  tlien  interfered,  and  gave  it  10  the 
oait  of  kin,  if  thay  cunld,  even  by  a  atrained  conalractioQ  of  (be  will, 
make  oat  aacb  an  intsnllon.  Tbe  widow  iu  auch  caaea,  came  in,  of  coarae 
for  her  ahare,  with  tbe  nsit  of  kin.  Tbe  Fennaylruiia  law  wisely  pula  u 
end  to  ell  matter  of  constroclion,  and  equitably  girt*  at  once,  and  in  all 
eaaea,  the  andiepoasd  aurplus  to  the  noxt  of  kin.  Ja  VirgiDia,  the  execu- 
tor ia  not,  in  any  eaae,  entitled  to  the  Ttnduum  of  peieonal  property  uudia- 
poeedofbjwill.  itgoeato  theneitofkin.  Panp  v.  Hingo,  4  Leifi'aii.lCS. 

a  ir.  IVnu.41.    3Vti.2li. 

•  Cited  in  1  P.  Wmt.  53. 

Vol. IL  41 
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and  ihe  half  blood  take  equally  with  the  whole  blood. 
A  brother  and  a  grandfather  of  the  intestate  are  equally 
near  of  kio,  and  each  related  in  the  second  degree,  and 
therefor  it  would  seem  from  the  directions  ia  the  statute, 

that  they  would  take  equally ;  but  it  has  been 
*434    'decided  in  England,  and  it  is  also  said  to  be  the 

better  construction  of  the  novel  of  Justinian,  that 
the  brother  of  the  intestate  will  exclude  the  grand&ther 
of  the  intestate.  This  was  so  decided  in  Pool  v.  WU- 
shaw,  in  1708 ;  and  Lord  Hardwicke,  in  Evelyn  v.  Eve- 
lyn,^ followed  that  determination,  as  being  correct,  though 
it  may  be  considered  an  exception  to  the  general  rule. 
He  said  it  would  be  a  very  great  public  inconvenience, 
to  carry  the  portions  of  cfaildr^i  to  a  grandfather,  and 
contrary  to  the  very  nature  of  provisions  among  children, 
as  every  child  may  properly  be  said  to  have  spea  accre»- 
eendi.  This  question  was  very  much  debated  among 
the  civilians  in  their  constructioD  of  the  118th  novel  of 
Justinian :  and  the  generality  of  them  of  whom  Ferriere 
and  Domat  are  of  the  number,  were  of  opinion,  that  the 
grandfather  and  the  brother  took  equally ;  but  Toet  was 
of  a  different  opinion,  and  his  opinion  though  without  any 
strong  foundation  in  reason,  is  the  one  prevailing  in  the 
English  courts.'* 

The  question,  whether  the  ht^  blood  took  equally  with 
the  whole  blood,  under  the  statute  of  distributions,  was 
debated  in  the  case  of  Watts  v.  Crooke ;"  and  it  was  de- 
termined in  chancery  that  they  were  of  equal  kin,  and 
took  equally  with  the  whole  Mood ;  and  the  decree  was 
affirmed  upon  appeal  to  the  house  of  loi:d8.<i    So  posthu- 


■  3  Atk.  Rtp.  T6S.    Amh.  Rtp.  191.    0Kni«*  Etcl  Law,  vol.  It.  p.  411:. 

k  V»tt,  Com.  ad.  PaiuL  lib.  38,  tit.  IT,  ch.  13.  Dr.  living  ia  hia  iiitr*- 
daetien  (o  the  ttudy  ef  tht  civil  late,  4  Edit  Laodaa,  39 — 101,  contendB 
thai  Ihe  reauatng  of  VmI,  and  tha  deciuoni  in  Engtand  wece  fallacious 
and  erron«oai  and  not  roaaded  on  a  troe  comtniclion  of  ifas  dotoI. 

<  SIhaei'i  coat*  ir  Parlianteiit,  lOB.    3  Vent.  12i.  8.  C. 

4  In  Marjiand,  ■«  ]sl«  n  1S37,  in  Ibe  ewa  of  Seakamp  v.  Hammar,  it 
waa  dacidad,  that  Dnder  tba  act  of  1798,  the  half  bleod  took  eqoally  with 
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mous  children,  whether  of  the  whole  or  half  blood,  take 
equally  as  other  children,  under  the  statute.^ 

As  the  statute  of  distribution  says,  that  no  representa- 
tion shall  be  admitted  among  collaterals  after  bro- 
fliers'  and  sisters'  "children,  it  was  held,  in  Pett  v,  *425 
Pett,^  that  a  brother's  grandchildren  could  not 
share  with  another  brother's  children.  And,  therefore, 
if  the  intestate's  brother  A.  be  dead,  leaving  only  grand- 
children ;  aud  his  brotherB-bedeadfleavii^  children,  and 
hisbrotherC.be  living,  the  grandchildren  of  A.  will  have 
no  share,  and  cannot  take.  One  half  of  the  personal  estate 
will  go  to  the  children  of  B.,  and  the  other  half  to  C.  But  if 
all  the  brothers  and  sisters  and  their  children  be  dead,  leav- 
ing children,  those  children  cannot  take  by  representation, 
for  it  does  not  extend  so  far ;  but  they  are  all  next  of  kin, 
and  in  that  character  they  would  take  per  capita.  Re- 
presentatitm  in  the  descending  lineal  line  proceids  on  ad 
ittfinitwn,  restrained  by  no  limits.  It  has  also  been  de- 
cided, that  if  the  intestate  leaves  no  wife  or  child,  brother 
01  sister,  but  his  next  of  kin  are  an  uncle  by  his  mother's 
side,  and  son  of  a  deceased  aunt,  the  uncle  takes  the 
whole,  and  the  representation  ia  not  carried  down  to  the 
represeoutives  of  the  aunt.<> 

It  is  the  doctrine  under  the  statute  of  distributions,  that 
the  claimants  take  per  stirpes  only  when  they  stand  in 
unequal  degrees,  ch-  otaim  by  representation,  and  then  the 
doctrine  of  represeutation  is  necessary.  But  when  they 
all  stand  in  equal  degree,  as  three  brodiers,  three  grand- 
children, three  nephews,  &c.,  they  take  per  capita,  or 
each  an  equal  share ;  because,  in  this  case,  representa- 
tion or  taking  per  stirpes,  is  not  necessary  to  prevent  the 

ths  whde  blood,  in  tbe  distribation  ot  ths  panonil  ntit*  of  an  intoMtte. 
9  HfT  4-  OiU,  9. 

>  Bumet  V.  Mtutn,  1  Vn.  I5G. 

b  ISalk.  Rtp.  950.  1  F.  Wmt.  95  S.  C.  Dnrall  t.  Huwood,  1  Hwr. 
^  OiU.  474.  S.  P. 

•  Bowui  T.  littlewDod,  1  P.  Wm$.  S93.  Parker  r.  Ntnu.S  S.  H.  Rcf. 
460.    PwtarT.Aikew,  11  OiII4'Ai«M<i,346. 
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exclusion  of  those  in  a  temoler  degree;  and  it  would  be 
contrary  to  the  spirit  and  policy  of  the  statute,  which 
aimed  at  a  just  and  equal  distribution.^     Uncles  and 

aunts  and  nephews  and  nieces,  stand  in  the  same 
*426     third  'degree,  and  take  equally  per  capita.^    If  a 

person  dies  without  children,  leaving  a  widow, 
and  mother,  brother  and  sister,  ftnd  two  nieces  by  a  de- 
ceased brother,  then,  according  to  the  established  doctrine, 
the  widow  would  take  a  moiety,  and  the  mother,  brother 
and  sister  would  each  take  one  fourth,  and  the  two  nieces 
the  other  one  fourth  of  the  remaining  moiety.  This  point 
vas  ruled  ia  Keylway  v.  Keylicay  ;<^  and  the  doctrine 
was  declared  to  be  correct  by  Lord  Hardwicke,  in  Sttm- 
Uy  V.  StanleyA 


*  Walib  T.  Walsh,  Prtc.  in  Ch.  54.  DaT«n  t.  Dewei,  3  P.  Wm*.  50. 
Stent  T.  M'Leod,  9  M'CordJ  S.  C.  Ck.  Rip.  354.  Hb1I«U  t.  Hare,  S 
Paigt,3iS.  Nephewi  and  niccH.  nndcr  ths  atBtnte  «r  dcsceDl*  in  Svolk 
Camlina,  of  Fsbroiry,  1796,  which  aboliihad  primogenitnra,  and  diMiiho- 
tad  real  and  penoiwl  properly  io  the  nme  monanr.  would,  ia  the  MM 
itatsd,  lake  per  ilirpet,  coDtrarj  to  tlie  rule  io  the  Eo^iih  law 

>•  Donnt  r.  PrMtwood,  3  Alk.  Rtp.  454.  Uoyd  t.  TsDch,  3  Vtt.  913. 
Baiwiem  t.  Anteit,  3  Let,  51.  (Bug.  EecU.  Rtp.  vol.  6.  30.  Edit  Phfl- 
adelphia,  1841.) 

*  3  P.  Wwu.  344. 

*  I  Alk.  Rep.45T.  Thi  Engliah  daclrineardiatributifln  of  peiaoDal  pf»- 
pertjt,  accordiag  to  the  atatalei  at  S3  and  33  Cbarlea  II.,  and  39  Chailu  IL, 
•nd  1  James  II.,  ia  fnlly  and  elaarlf  explained  b;  Ch.  J.  ReoTi,  in  hit  3Vm- 
Uat  on  tkt  LaiB  of  Dmenti,  nndet  the  head  of  latnidactorjr  Eiplanalioa. 
It  ik  Ibe  moat  comprrhenaiTO,  neat  and  accurate  Tiew  of  tbn  EngliA  law 
on  tba  gnbject  that  I  have  any  wliere  met  with. 

Mr.  Robertson,  in  hia  learned  Treatitt  on  thi  Laie  ef  Pertenal  Sxeeet- 
tion,  p.  386,  thioka  that  the  Scotliih  mica  of  (acceaiian  In  regard  to  pano- 
nal  estate,  require  rerisian  and  ara  not  jnst  or  eipediant,  as  they  (1)  Umit 
the  power  of  a  husband  or  falber  to  make  a  will ;  (S)  allow  brolhere  mai 
mien  and  their  descendants  to  ejclude  (he  father  from  the  aoeceMiaa, 
thongh  he  be  the  nearrat  in  blood,  and  atiow  uncles  and  aunts  and  Iheil 
deacendants  to  eiclude  the  gracdfatber ;  (3)  eiclude  the  luolher  entiNty 
from  any  share  in  the  succesaion  of  bar  child  ;  (4)  totally  eiclude  mslai- 
aal  relations  from  Ihe  succession  ;  (5)  totally  exclude  repreaentations  {« 
erery  case  iu  regard  to  the  saccession  of  personal  eelate  ;  (6}  dinble  b«a- 
tarda  fhrni  dispoaiDg  of  rheir  personal  estate  by  will. 
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(3).  The  distribution  of  personal  property  of  intestates 
in  these  United  States,  has  undergone  considerable  modi- 
fication.    In  niany  of  them,  the  English  statnte  of  distri- 
bution, as  to  personal  property,  is  pretty  close!  y  fol- 
lowed.*    *In  a  majority  of  the  states,  the  descent     *427 

•  This  ■  lh«  MM  \a  T<iiiD«sm,  North  CarolinB,  MsryUnd,  Delawara, 
NBW'JaiMy,  aDd  Varmont.  The  EDgliah  itatnla  of  dirtribatlona  wm 
adopted  in  Naw-Jenajr,  bjr  an  &Dt  gf  uwmbJy,  aa  sai^y  ai  BSBl.  iSntith't 
Hi*t  of  NaBjertey,  130.)  vti  i*  ra-eoBcted  ia  1847.  N  J.  R.  S.  p,  35S. 
The  NetB-Yark  Rtvitfd  Statatei,  which  weut  into  operation  on  the  lat 
Jennarjr,  1S30,  hno  eaantially  ra-enacted  the  Engliah  alatale  of  diitribn- 
ttooB,  »hiah  bmd  beea  adoptod  and  eoatiaanl  the  law  of  the  atate  down  to 
tbal  period ;  wd,  for  peater  precitiaD,  they  baTe  p«rtieit)ady  apeoified  tba 
•Dana  of  dielribotion.  After  the  aoeoDnt  ia  nnderad,  and  finally  aelUed, 
Uie  MirrofBtv  decree*  diitribntion  of  the  anrplui  of  paraonal  catita,  aod 
4e«idea  all  qoeetiona  arising  thoreon.  The  distribntiona  La  1.  One  third 
thereof  to  the  widow  ;  and  the  rsddne,  hy  aqoal  portions,  among  the  chil- 
dren, and  aooh  peiaons  as  legally  repraaent  tham,  if  dead.  Q.  If  no  chil- 
dren, or  their  repreHintaiirea,  one  moiaty  to  the  widow  ;  and  the  rasidne 
to  the  naxt  of  kin.  3.  If  no  deacandant,  parent,  brother  or  aiater,  nephew 
•T  niece,  the  widow  takes  the  whole  surplus.  If  thsrahe  ahrolher  or  slater, 
Hphew  or  niece,  and  no  descendant  or  parent,  the  widow  lakea  the  whole 
■■rplua,  ir  it  doea  not  exoeed  two  Ihonaand  dollar*.  It  it  does,  she  lakes  her 
noiety  and  two  Ihonsand  doltara  only.  4.  Ifoo  widow,  the  earpliu  goes  eqnal- 
ly  to  the  children,  andthoae  that  represent  them  5.  If  no  widow  or  children, 
•r  their  ropresentatiTss,  the  surplus  go«e  to  the  neitof  kin,  in  equal  de- 
(fae,  and  their  repress ntalivea.  G.  If  no  children,  or  their  repreasnlatiras, 
W  fatbsr,  a  moiely  of  the  surpla*  gDea  to  the  widow,  and  the  other  moie^ 
IB  equal  shares,  to  the  mother,  and  brothen  and  sisters,  er  their  repreeenta- 
Mtss.  If  no  widow,  the  whole  snrplua  got*  to  the  mother,  and  biotbera  aed 
risleiB,  and  their  repreaeotaliTea.  7.  If  there  be  a  father,  and  no  child  or 
dseoandant,  he  lakea  a  moiety,  if  there  be  a  widow,  and  the  whole  if  Ihera 
he  none.  B.  If  there  be  a  mother,  and  no  child,  ur  deocendani,  or  father, 
Wothar,  sistar,  or  repress atati re  of  ■  brother  or  sister,  the  mother  takes  a 
moiely,  if  there  be  a  widow,  and  the  whole  if  there  be  none.  And  if  th» 
bteatale  was  an  illegitimate  and  left  no  cbild,  desoendant  or  widow,  the 
mother  takes  the  whole  sod  shall  ba  entitled  to  admin iatration.  JV.  ¥. 
Act  of  May  13th,  1H45,  oh.  93S.  9.  Whan  deaeendaots,  or  next  of  kin, 
•re  iu  equal  degree,  they  take  ptr  ea;>ita.  10.  When  they  stand  in  aaequal 
degrees,  they  lake  ptrilirpf.  II.  No  reprvaeotalion  la  admitted  among 
oolUterela,  after  brothera'  and  listen'  children.  19.  Relativea  of  the  half 
blood  take  equally,  and  in  iha  aamo  manner  aa  those  of  the  whole  blood' 
13.  Posthumona  oblldren  take  equally  aa  if  horn  in  the  lifetime  of  the  pet- 
eon  they  rspramnt.  {iV.  Y.  Rnued  SlatuUt,  voL  ii.  p.  96.  see.  75.)  Aay 
kdrancemaut  to  a  ohild,  by  aattlemant  or  portion  of  real  or  pinonal  estate, 
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of  real  and  petsonal  property  is  to  the  same  persons, 
and  in  the  same   proportions,  and  the  regutation   is 


eqoat  sr  ■nperior  to  bii  ihAra,  will  exclude  him  and  his  dtacendanti  Iram 
the  diitiibatiau  ;  and  if  the  Mme  wia  not  equal,  he  will  be  antitlad  only  to 
w  mnefa  u  will  mpplj  the  deflciencj.  The  maiDtaliuDg,  or  ediiaatiii{,  er 
firinit  money  to  a  child,  withoni  a  Tiew  to  a  portiou  or  Mltlement  in  lib, 
ia  not  to  be  deemed  an  adraneement ;  nor  doea  the  prorinon  a*  to  advaDoe- 
ment  apply,  it  there  be  any  real  eatate  ef  the  Jnteatate  to  deaeend  lo  hia 
faein.  {N.  T.  Rtvitd  StatuUt,  vol.  it.  p.  97.  aee.  76,  77,  7S.]  The  moat 
atriking  filature  in  the  new  profiMona  intnidaeni  into  the  JVm- Fori  K<- 
viwd  SlatvtMt,  on  the  BDbject  of  inteatate  eatataa,  and  of  teatamentary 
matten,  ia  the  eolatged  and  equitable  jnriadiotion  coahitafl^an  the  anr- 
regatca  in  (be  reapeotire  ooonliee.  Thia  branch  of  onr  jn^BWanea  wilt 
aiqtly  more  fraqnontly  than  any  other,  and  witli  great  fime  and  tnteceat, 
to  family  oonoorna ;  and  it  will  liaa  into  cmreapondetit  importance,  and 
awaken  mnch  puUio  aDlicrtude.  It  ia  in  analogy  to  the  powen  veated  in 
the  ordinary  in  En^and,  and  in  the  orphani'  comta,  or  tortamentary  JDria- 
dictiona,  in  the  other  United  Stataa.  The  anrrofate  under  the  Naw-Yorfc 
■tatotea  baa  ooncartent  iorikliction  with  obanceiy,  to  nail  eieenton  and 
adniaiatntol*  to  aocotmt  Bat  a  prior  anit  paading  in  chancery  by  Iha 
complainant  is  a  bar  to  the  proeeedins  before  the  aoirogate.  So  a  decree 
in  chaaeety  for  the  beneGl  of  dabnant  npon  the  estate  of  the  decedent,  is 
a  bai  to  a  proceeding  before  the  snrrogate  for  an  aoconnt.  Uofers  *.  King^ 
8  i'otg^s'i  Rtp.  SIO.  It  waa  further  held  in  Heyer  w.  Burger,  1  Uitfima^t 
Ch.  Rtp.  1,  that  the  sBiTogBte  had  the  aole  jurisdietion  to  try  the  validity 
of  a  will  of  panonal  estate,  and  that  chancery  bad  no  original  juriedietioB 
in  the  eaae.  The  (unogate  ia  Kaw-York  has  the  like  power  tonching  the 
payment  and  distribution  of  the  proceeds  of  real  estate,  when  the  will 
is  proved  in  hia  oSoe,  aa  in  the  caae  of  the  personal  estate.  S.YJLS. 
Tol.  3. 109,  sec.  57.  Daeree*  of  anrrogatea  (ac  the  payment  of  money  by 
an  exeentor,  administrator  or  gnordian,  as  well  as  deoreea  in  chancery, 
are  liens  on  real  estate  in  any  county,  on  the  tranacripta  or  oertifiealw  of 
the  aame  being  filed  with  the  clerk  thereof  odd  entered  and  doeketted  «« 
the  books  for  docketting  jndgmenta  therein,  Lofot  if.  r.  April  1st,  1844,1^ 
104.  In  Miviaaippl,  the  probate  oonrts  in  each  eonaty  have  ezdasin 
joriadiotioD  in  all  leetamentaiy  and  admhilstration  matters,  in  dower,  nad 
in  lunacy,  &0.  Catmiobaal  r.  Browder,  3  Howard,  S55 ;  hnt  not  agaiatf 
the  snretiee  in  an  administration  bond.  Green  t.  Tmistall,  5  Ih.  636>  "Aa 
snrrogata'a  eonrta  in  New-Yoik  with  all  thur  enlarged  powera  are  oonrts 
of  inferior  jarisdiction,  and  a  party  aeeking  to  make  title  tonal  tatate 
nnder  their  proceedings,  mnet  show  offiimatifely  that  they  had  jnriadie- 
tion.     Bloom  t.  Bnrdick,  1  HOTi  N.  Y.  Rev.  130. 

In  Nsw-Jeney,  hj  the  oonatltntioi)  of  1844  the  ehaneelloi  ia  declared  te 
be  the  ordinary  or  sotregate- general,  and  jndge  of  tho  preMgatire  Mart, 
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the  same  in  substance,  *as  the  English  statiUe  of  dis. 
tribuUims,  with  the  exception  of  the  widow,  as  to  the 
real  estate,  who  takes  one  third 'for  life  only,  as  dower. 
In  Georgia  the  leal  and  personal  estate  of  the  intestate 
is  considered  as  altogether  of  the  same  nature  and  upon 
the  same  footing,  both  in  respect  to  their  statute  of  dis- 
tributions and  the  descent  of  property.  Prin.  Dig.  229, 
1  Ketlj/  R.  540.  The  half  blood  take  equally  with  the 
whole  blood,  as  they  do  under  the  English  statute  of  dis- 
tributions."   Such  a  uniform  rule  in  the  descent  of  real 


■ad  fall  amfde  jntMiction  in  gnntlBg  lottan  tcatamaatuj,  »t  ■dminitUA- 
tion,  and  sf  faardiaaaliip ;  in  compalliDg  exicntan,  adminlatnton  and 
piardiaai,  to  ftceoniit  in  hi*  pnrapitive  court,  and  to  unlNl  Ibem,  and  Id 
dcoras  diatrilnticin,  and  the  pajmant  of  iegaoua,  and  to  trj  coDleatcd  faot* 
bj  a  JuTj  and  befbra  a  aiaiter,  and  to  deeraa  ths  lala  of  leal  eatate  to  pay 
dabla.  Tha  oi^ana*  court  eonikta  of  the  jndgia  of  tlie  voart  or  common 
pleu  in  BBCb  eonnty,  and  aMini  to  ba  elMbed  with  limilar  and  concomBt 
jarMdiotkni,  and  with  power  to  award  paitilion  of  land  amoa|[  heiia  and 
deTJaaei.  It  ii  the  mora  ordinarjp  and  proper  tribunal  for  Ibe  Mttlnuent  af 
the  aceonnta  of  exeentara  and  ■dminiatralon.  I  (trten'l  N.  J,  Ch.  Rep. 
480.  R.  S.  »f  Nine-Jertty  of  1847,  tit.  T.  ob.  5.  The  aumgate  of  eaah 
oonntjF  in  the  regiater  of  the  oqriiana'  oonrt,  and  an  eaaantial  member  of  it 
•ad  baa  alee  power  eoaanrretit  wiib  tha  orphans'  conrt,  to  grant  lattan 
(tatamentarx,  of  adminJatratiou,  and  nf  gnaidianabip,  in  oaaea  ariauig  with- 
in bia  coantj,  and  to  hold  oonrta  in  mattan  cogniiable  before  him,  with 
qipaal  to  ths  orphan*'  conrt.  Tbe  orphana'  eonit  aaema  to  b«  the  moat 
efficiant  of  the  eoMJatcrial  JDiiadiotiona.  lie  prarogatiTa  court  or  ordi- 
nary, the  ai^tana*  oonrta  and  theaonogate*,  all  harajnria^lioB  in  teatamen- 
taiy  and  admmiatralion  cMaa.  AcUof  9d  March,  1795,  13th  Jane,  1830, 
and  the  acta  anpplementarj  thereto.  See  Slmtr't  Digttt,  p.  165.  S59 — 
370.  38S.  444.  New-Jenoy  Mama  to  have  donbled  and  tnUed  her  oomit- 
lorial  ooiula.   Sn  N.J.  B.  B.  of  1B47,  tiL  7.  oh.  5. 

■  "Riia  ia  eaMotiall;  the  caae  in  Maine,  New-Hampahira,  VarmoBl, 
Rhode- Uand,  Conneoticat,  (hot  there  tho  whole  Mood  are,  inoertaio  caaea. 
ptafaired  to  tbe  half  blood,  and  eran  when  in  equal  degree,}  New-Jeraay , 
Pennsylvania,  Virginia,  (bat  there  the  half  blood  inherit  only  half  aa  mwih 
aa  tbe  whole  blood,)  Indiana,  Dlinma,  Michigan,  Eentacky,  (by  the  Ken- 
tnaky  atfttntea  if  part  of  the  collateral  kindred  be  of  the  wh<de  blood,  and 
part  of  the  half  hlood,  the  lattsr  inherit  only  half  ao  mnofa  aa  those  of  the 
whole  blood,  and  the  ratio  of  ftpportianmenl  has  reference  to  the  individoala 
of  the  two  claasra,  and  not  to  tbf<  classes  celleetiTely.  Niion  t.  Hison,  8 
Dana,  7,)  Hissonri,  [bnt  there  brothcra  and  alatera,  and  parenta,  take  eqnal- 
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and  personal  property,  gives  simplicity  and  symmetry  to 
the  whole  doctrine  of  descent.    The  English  statute  of 


ly,)  Mininippi,  (bat  there  brotheis  and  sistsrs,  aud  th«ir  d«M!«iidaat>,  take 
befots  parcDti,?  Soulb  Carolina,  (but  tbera  parsnta,  and  brotben  ■iid  auten, 
take  equally :  and  a  brother  of  the  hair  blood  doa*  not  shars  with  a  mo- 
ther. First  canaiiu  of  the  whole  and  b^f  blood  are,  howeviir,  uext  of  kin 
in  equal  degree,  and  take  equally  ot  the  eatale  of  the  inlnlale,)  Georgi*, 
and  Alabama.  (In  Alabama,  brolhen  and  aislen  lake  before pareDla,  and 
when  to  eqoal  degree,  the  whole  blood  !■  preferred  lo  llie  half  blood.  See 
Ori^i't  LaiB  Rrgitter,  h.  t.  1  GrcenUtJ't  Rep.  ISl.  S  N.  H.  Rtp.  461. 
Dane't  Abriilgment,  vol.  it.  p.  538,  539.  Stalates  of  Connecticml,  ITM, 
P.S1.  7it<f.  ]831,p.S07.  Ibid.  IK38,  p.  935.  S  Conn.  Rrp.  233.  I 
M-CBTieiR.lSl,4iS.  Eiwitrim  v.Bai\LaMt,Si  HOT*  S.  C.  Ck.  Rep.4n. 
Rent'*  Lnaof  Dfceatipattm.  Statutet  of  Georgia,  December  33d. 
I7B9,  and  Oecsmbar  13th,  1S04.  Territorial  act  of  Michigau,  April  ti. 
1B37.  Purdan't  Ptnrt.  Dig.  S50,  551.  Aikin'o  AUbtma  Dig.  3d.  adtL  f. 
151,  198.)  In  Loniiiana,  the  legal  hein  of  the  intaatate  are,  1.  Childna 
and  tbair  deacendanls,  vrilboat  diatinctian  of  aei  or  priioageuiturB.  Tbef 
iBheritper  egpila,  whea  in  thoMuue  degree,  and ;Mr  alirpa*,  when  in  diAr- 
ent  deKreei.  If  no  deacandauti,  then  the  pireola  take  equally  one-half 
of  the  eetate,  and  the  bralheta  aod  Bitara,  and  their  dcaeandAnta,  the  oLher 
half.  If  the  father  or  mother  only  anrrlve,  tha  aurrivoi  takea  only  oaa 
fourth  ;  aud  if  no  parente,  brolban  and  akten  and  their  dewxiudanta  take 
fhe  whole.  Civil  Codt,  898.  907,  908.  lu  Ohio,  by  the  act  of  1S31,  Itaa 
widov  ia  aatitlad  to  the  whole  personal  eatate,  after  the  debta  are  paid,  if 
there  be  do  children  ;  aud  if  there  be  any,  she  f  akae  one  half,  if  the  eatate 
■mouula  Duly  to  t^^i  ""'  '^  >'  eicsida  that  sum,  ahe  takea  only  ODa 
third  of  such  overplua.  Statutet  of  Ohio,  1831.  Id  other  re^tecta,  the 
peison^  eatate  goea,  <1.)  to  the  iune  and  their  repreaeulatiTea ;  (9.;  tu 
hrothen  «Dd  aJatera  and  their  Tepreaentalirea  of  the  whole  Uood ;  (3.)  te 
brotliera  and  aiatan  and  their  repreaeuIatiTea  of  the  half  blood ;  (4.)  Is 
the  father ;  (5.J  to  the  mother ;  (0.;  to  the  next  of  kin  of  Ihe  blood  of  the 
iutMiate,  When  in  equal  degree  Ihey  take  per  capita,  otberwiae  ftr 
ulirpei.    Ibid. 

In  Georgia,  widow  and  ebildren  take  equal  ihaiea,  unlaaa  ahe  electa  to 
lake  her  common  law  dower,  aud  then  ahe  lakea  do  further  of  the  real  a*- 
late,  and  a  child'a  portion  of  tha  peraonal  eatale.  If  no  imuo,  widow  takM 
a  nuiely  of  (he  eatate  and  the  other  moistj  gaet  to  the  next  of  km.  IT 
DeJIhcr.  the  eatate,  real  and  peraonal.  goei  to  the  next  of  kin  in  equal  de- 
gree, but  no  repreaentnlion  among  collaterala  beyond  brolheni'  and  aiaten' 
children.  A  father,  and  if  dead,  the  mother  while  unmarried,  takea  on  tb« 
same  footing  aa  a  brother  or  aiater.  So  that,  by  the  alatute  law  of  Geor- 
^,  the  widow  and  children  stand  in  the  Arat  degree  of  conaangaioity; 
pannla  and  hrothen  and  aialera,  in  the  ateond  degrae.    Act  «/  Oeorgi», 
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diBtributions,  being  fouadod  in  justice,  and  on  the  wisdom 
of  ages,  and  fully  and  profoundly  illustrated  by  a  series 


DaosmlMr  13,  1604,  uii]  DwiambaT  23, 18-26.  Prinet't  Dig.  Sd.  edit 
1837,  p.  033, 334.  In  Sauth  Carolina,  Lheir  Btatnls  of  distrlbuliont  af 
1791,  give*  la  Ihe  hoaband  Dalf  B  r&tenbJe  ilmre,  boinj;  ous  third  aa  atn 
of  Lhe  haira  at  liir  or  diatribatees  of  hu  irifs's  penaaal  ejlBte,  Ibou^h  in 
En^lBBd  tha  fanaband  (akea  the  wire'a  aoliio  choaea  la  aclion  as  hrr  ad- 
In  MBBacfanaatla,  the  dialrihatioa  of  the  perMHial  ealate  of 
a  aooMwhat  apaciaL  After  the  alloiTBace  of  her  apparel,  itt. 
to  lhe  widow,  and  funeral  charges  and  deblB  paid,  the  reiidue  goea,  (1.)  Is 
tiie  huaband,  if  the  inteatale  was  a  married  woman.  |3.]  To  the  widow 
one  third  part,  and  teaidue  to  hia  iaaue.  (3.;  If  no  iaaae  or  liueal  deacand- 
«nta,  then  one  half  to  lhe  widow,  and  reudoe  to  the  father.  (4.)  If  no  fa- 
ttier, then  to  the  mother  and  bnithen  and  aiatera  eqnalty,  and  to  their  ii- 
ane  ptr  ttirpet,  if  any  one  of  them  be  dead,  leaTing  a  brother  or  aialer 
anrriving.  (5.)  If  ell  the  brothera  and  aiatera  be  dead,  then  lo  the  mother 
b  aidaaiea  of  their  iMue.  (K.)  To  the  next  of  kin.  (?.]  If  do  itindred, 
Ibe  whole  lo  the  widow.  (6.)  If  no  hoaband,  widow  or  kindred,  the  p«mo- 
■al  eatate  aaeheatA  Moia.  Rtvtttd  Staiuttt,  IB3^,  part  2  tit.  4.  cb.  64. 
■ac.  1.  I  do  not  undertake  lo  mark  minalelf,  or  ia  detail,  the  many 
amallet  Tariationa  from  the  Eogltih  law  of  diattibutioua,  which  haTe  been 
made  by  the  atalnts  law  of  the  different  atalea.  Such  a  detail  would  he  in- 
eoaaiatent  with  the  plan  of  theae  leetnrea.  wbiah  were  intended  aa  an  elemen- 
tary akelch  of  the  general  princ^ea  nndoullinea  of  the  lav.  To  deacand 
to  minaltn  on  OTerjr  aubjecl,  would  render  the  work  loo  eilenaive  and  toe 
nnintereiling,  for  the  atndy  of  thoae  peraoEia  for  whom  it  ia  prepared.  Tbe 
law  cotieerniDg  wiila,  and  the  rightB  and  duties  of  eiccutora,  adniiaiatra- 
tore  and  gnardiana,  and  of  the  orphana'  conrta,  and  the  law  of  dialiibolion 
of  inlMtates'  eatalea  are  detailed  minateljr  and  diatinctly  in  the  Jlfiwiaaip- 
p  RnUtd  Codt  of  1834,  p  37— TO,  and  which  wai  made  aud  reported  by 
Oeerge  Poadtxter,  Eaq  ,  and  adopted  iu  1833,  aud  it  equala  in  this  reaped 
■ny  of  the  old  atatnta  codea  on  the  aubject.  Bnt  the  whole  gabject  hi* 
been  remodelled,  and  eipreauid  with  more  preciaion,  and  with  tha  intra- 
daction  of  Ihe  late  improvementa  in  aome  of  tha  American  aiatea,  by  P. 
RulUiut  B.  Pray,  E«].,  who,  by  authority,  digealed  and  reported,  ia  1836, 
tbe  atalDte  law  at  Miiisjiisippi,  nnder  Ihe  title  of  ■■  Revised  Statutea  of  tho 
Stale  of  Miaaisaippi."  It  appear*  to  be  a  work  of  much  labour,  researoh, 
and  jadpneal,  and  doea  credit  to  the  abilitiea  and  diaoreiioa  of  the  an- 
thor.  1  am,  bowever,  informed,  thai  so  late  aa  Janniry,  1S39,  tbia  rafl- 
aed  code  bad  not  leen  ratified  or  enaolod,  aud  whenever  I  hara  had  occ»- 
■OD,  in  theae  TOlomea,  to  refer  to  the  atatnte  law  of  Mlsaiaaippi,  I  hare 
fMurred  tothe  reriaad  coda  of  1834,  or  lo  the  new  editiou  of  tlie  Late*  tf 
Miuiuippi,  publiabed  iu  1839,  by  Alden  Sl  Van  Hoeaen,  and  which  k  la 
•Soot  a  repnblioation  of  the  code  of  IBS4,  with  the  aabaeqaeul  alatntoiy 
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of  judicial  decisions,  was  well  selected,  as  the  most  suita- 
ble and  judicious  basis  on  which  to  establish  our  Aiaeri< 
can  law  of  descent  and  distribution. 

(4.)  There  has  been  much  discussion  as  to  the  rule  of 
distribution  of  personal  property,  whea  the  place  of  the 
domicil  of  tiie  intestate,  and  the  place  of  the  situation  of 
the  property  were  not  the  same.  But  it  has  be- 
'429  come  a  settled  "principle  of  international  jurispru- 
dence, and  one  founded  on  a  compTehensive  and  ea- 
tlghlened  sense  of  public  policy  and  convenience  that  the 
disposition,  succession  to,  and  distribution  of  peraonal  prop- 
erty, wherever  situated,  is  governed  by  the  law  of  the  coun- 
try of  the  owner's  or  intestate's  domicil,  at  the  time  of  his 
death,  and  not  by  the  conflicting  laws  of  the  various 
places  where  the  goods  happened  to  be  situated.  The 
principle  applies  equally  to  cases  of  voluntary  transfer,  of 
intestacy,  and  of  testaments.'  On  the  other  hand  it  is 
equally  settled  in  the  law  of  all  civilized  countries,  that 
real  property,  as  to  its  tenure,  mode  of  enjoyment,  trans' 


atUltiaiM  and  BmeDdmenti.  The  doctrine  of  dsteenl,  and,  oonaeqaeDtl;, 
in  ■  peai  iegne,  of  distiibntion,  in  the  differeDt  iWlet,  bu  been  minalelj 
illtMtrated,  mnd  ably  diacnued,  by  the  late  Cb.  J.  Reeve,  o[CODiiecticnt,in  bis 
labaiiena  TreatiM  an  the  I^no  of  Dttotnit  in  the  ttvtral  Vnittd  State!  of 
Afiuriea.  Tbta  woik  doea  honor  to  hia  memoiy ;  bat  it  ia  not  calcalaled 
to  «Dii  the  taata  of  tlioae  genenl  readen  who  have  no  mathematical  heada, 
hy  reawin  of  the  nomeioaa  algebraioal  rtatenanta  of  bjpothetical  caaea 
with  which  the  work  aboand*,  and  by  which  it  ia  perplexed. 

•  Stanley  T.Barnea,  3  0<v;.373.  Farraria t. Henford,  3  CiufRt,  468. 
Deaeabata  v.  Barqnler,  1  Binniy,  336.  The  comtmction  of  willa  aa  to 
real  proparty  ia  to  be  pven  acooiding  to  (be  lex  rei  tita,  and  aa  to  peiaonal 
property  according  to  the  lex  denticilii,  nnleaa  it  be  naoifeat  that  the  teata- 
lor  bad  the  law  of  aooie  other  coantry  in  view.  Story  en  tie  CanfUet  «/ 
Lavi,  p.  409.  Hairiaon  t.  Niion,  9  Pettri,  503.  See  alao  1  JorauB  m 
WiiU,  edit.  Boaton,  1S45,  ch.  1.  p.  1—10,  where  the  unnraron*  anthoritira 
an  rerarred  to.  It  ia  alio  a  declai«d  principle  that  altboagb  penonal 
property  ia  a*  to  the  anocewon  controlled  by  the  lawa  of.  the  domioil,  yet 
eacb  atata  ia  competent  to  reifnlate  within  ita  own  taniloiy  that  niirriaainn 
in  peiaonal  anil  real  property  at  ita  pleaaure.  Sf«ry'*  CanJUtt  rf  LtKi, 
93.  447.    Jonea  t.  Harable,  6  ITamphrei/,  116. 
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fei  and  descent,  ia  to  be  r^^lated  by  the  lex  loci  ret  aUa.* 
Personal  property  is  subject  to  that  law  which  goTema 
the  person  of  the  owner.  Debts  and  personal  contracts 
have  no  locality — debUa  sequuntur  personam  debitoria, 
Habenis  lays  down  this  to  be  the  common  and  coirect 
opinion,  though  the  question  had  been  frequently  agitated 
in  the  courts  in  his  dayi'>  and  Bynkershoeck  says  the 
principle  had  become  so  well  established,  that  no  oae 
dared  to  question  it ;  adeo  reeepta  kodie  aententia  eat,  ut 
tUmo  ausit  contra  hiacere.'  The  same  principle  would 
seem  to  be  the  acknowledged  law  in  Germany  and  France,' 


if  (I  rteta  n 

jut  loam  quo  bena  mat  tit<^  Hub.  torn.  L  lib.  3.  liL  ]3,  De  nceeM.  *.p. 
3TB.  In  Story's  Conm.  on  tht  ConJUct  rf  Lax*,  p.  359—390,  the  sutho- 
litiea,  foreign  and  domeitic,  are  naineraDdy  collected  in  favour  of  th« 
propoBition  that  real  or  inunoTable  proparty  ia  exdonTely  governed  by  the 
tarrilorial  law  of  tho  nfnt.  Tbe  point  is  loo  cleai  for  diKUMion.  Bat  by 
the  ReTiaed  SutatM  of  tha  atale  of  MichigBD,  1S40.  land*  lying  in  Hich- 
i|an  may  be  conveyed  by  tbe  owner  reaidjng  in  another  state  or  territory 
or  in  a  foreign  oonolry,  according  to  the  laws  of  snch  sUte  or  eaantry. 

k  PtoUc.  part  1.  lib.  3.  De  meeiu.  ab.  inil.  coUal.  tata.  i.  p.  STB.  sec 
30.  Ibid,  part  S.  lib.  I.  tiL  3,  De  Confiiciu  Tjtgmn,  tom.  ii.  p.  M3. 
sec.  IS. 

•  Quest.  Jvr.  Prit.  lib.  1.  ch.  IG.  See,  also,  the  opinion  of  UrotitiB  on 
the  point,  given  at  Rotterdam,  October  31st,  1613,  on  consnitation,  and 
cited  at  large  in  Hnwji  sn  Foreign  Lav,  App.  196. 

i  Vatt,  lib.  3B.  til.  IT.  see.  34.  Hiintce.  Open,  tom.  IL  p.  9T9.  Dt 
Ttotamtnti  FaeHonc  Jart  Oerm.  seo.  30.  Opinion  of  H.  Target  on  the 
Dnlchess  of  Kingston's  will,  1  ColL  Jurid.  S40.  ToaUitr,  Droit  Cioil 
Aaoeais,  tom.  L  No.  366.  Merlin,  Rtptrtoin  dt  Jaritfnidtnet,  tit.  Lol. 
sec  6.  3.  See,  also,  supra,  p.  GT,  and  infra,  vol  iv.  p.  44t.  513,  as  to  the 
rnle  when  applied  to  personal,  and  when  applied  to  real  properly.  The 
general  utility  of  this  doctrine,  that  peiaonal  property  has  no  ntus  in  eon- 
lenplation  of  law,  and  is  attaehod  to  tbe  peraon  of  the  owner,  wherever 
he  is,  and  governed  by  tlie  law  of  the  owner's  domieD,  does  not  fail,  as 
Mr.  Joitiee  Story  has  observed,  to  reconmend  itself  to  all  nations  by  ila 
simplicity,  its  convenienoe,  and  its  enlarged  policy.  But  the  doctrine  is 
sometime*  controlled  by  local  law,  and  the  case  of  foreign  assignments  in 
bankropley,  is  an  instance  Vide  lupra,  p.  404 — 108.  So,  in  Louisiana, 
delivery  has  been  held  neeesaary  to  the  complete  transfer  of  personal  pro- 
perty, as  against  creditors  and  pmchajen>,  though  the  transfer  he  made  I^ 
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and  Vattel*  considers  the  rule  to  be  one  that  is  dictated 
by  the  law  of  nations. 

This  principle  was  nnderstood  to  he  settled  in  Eng- 
land, in  the  time  of  Lord  Hardwicke,  in  the  cases  of 

Pipon  V.  Pipan,  and  of  Thorne  v.  WatkiTis  ;*■  aod 
'4S0     Lord  Thurlow  observed  in  the  house  of  'lords  in 

the  case  oi  Bruce  v.  Bruce,''  that  to  hold  that  the 
lex  loci  rei  sitte  was  to  govern  as  to  personal  property, 
Trhen  the  doTnicilium  of  the  intestate  was  in  a  different 
country,  wonld  be  a  gross  misappHcation  of  the  jusgety- 
tium.  And  yet  notwithstanding  all  this  weight  of  ao- 
thority,  in  favor  of  the  solidity  and  universality,  of  the 
principle,  the  point  was  permitted  to  be  very  extensively 
and  learnedly  debated  before  Lord  Loughborough,  in  t\w 


ths  owner  ia  bii  foreign  domlcil,  wlisre  the  tranifer  would  be  good  withoot 
deliverj.  Nnrrii  v.  MumTurd.l  Martin'*  Rtp.'UO.  Ramuj  v.  StrreDson, 
S  Ibid.  S3.  Bake  T,  Cbeodlcr.  7  Ibid.  34.  OliTier  t.  Towiiee.  14  Ibid. 
93.  97—103.  TliBH  deciiione  bsre  not  met  the  Bpprob&tian  of  >oaie  of 
oar  iDDSt  diitinguished  civilinna.  Livemurt't  Diuertation,  p.  137—140. 
Story'M  Cam.  on  Iht  CDnfiict  of  Law,  p.  318—327. 

•  Dr«it  dt*  Otnt,  b.  2.  cb.  7.  wc.  es  ob.  8.  nee.  103.  1 10. 

b  3  Teifi/,  35,  Amb,  Rtp.  35.  9es,  elso,  the  decieion  of  Lord  Mmm- 
field,  before  the  privy  coaDsel,  in  I7G9,  od  *ppeil,  in  the  cue  of  Bam  r. 
Cole,  Ibid.  4J5. 

•  3  Bai.  ^  Pull.  339,  note.  The  decision  in  tlie  hooM  of  lords  in  the 
gteat  case  of  Brace  v.  Bruce,  is  coDaidered  ss  •ettlinf[  lbs  law  bolb  in 
Ea^and  and  Scotland,  in  favoar  of  the  law  of  Ibe  domicil  ia  tbe  diatribo- 
tion  of  the  psrsoaal  estate  of  ialeatstes,  and  that  tbe  actual  liiai  ai  the 
|Dods  VBS  of  no  mnment.  The  decree  of  the  oontt  of  aresian  in  Beot- 
lud  wu  affirmed.  So,  the  very  importaal  ind  very  litigated  case  of  Hoy 
V.  Lsshley,  which  arose  ia  the  court  of  seaaloii  in  1 79 1 ,  aiid  was  carried 
by  Bf^Msl  to  the  house  of  lords,  aad  which  led  to  collateral  iasnca  and 
■Dlieeqaent  appeals,  and  to  the  moK  learned  and  abte  diaoussious,  settteil, 
wnong  other  tbinga.  tlie  points,  that  the  succesaioa  ia  psrsoaal  estate  of 
arery  descriplioa,  wherever  situated,  was  regulated  by  the  law  of  tbe 
domicil ;  *ad  that  parties  marrying  and  having  their  domicil  ia  Bnglandi 
and  (hen  changing  their  domicil  to  Scotland,  changrd  their  rights  and 
Uioae  of  their  children,  and  subjected  them  to  the  auccession  of  tbe  taw 
«f  Scotland.  JZnAertson  in  Pcrssiiaj  Sacctuietit,  eh.  B.  sec.  1.  p.  IIS  to 
)60.  Brown  t.  Brown,  on  appeal,  lb.  p.  193.  4  Vfiilm  j-  Shan't  Ap- 
peal Cases,  38. 
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case  of  Bempde  v.  ^hnstone;*  and  be  said  that  the 
question  had  been  decided  aad  settled,  and  the  law  clearly 
fixed  in  England,  by  repeated  decisions  in  the  house  of 
lords ;  and  that  by  those  decisions,  the  law  of  the  inte^ 
tate's  domioil  at  the  time  of  his  death  carried  the  distri- 
bution  of  his  persoual  property,  wherever  it  was  situated. 
The  law  of  Scotland  was  once  different ;  but  the  court 
of  session  has  now  conformed  to  the  English  decisions> 
He  admitted,  however,  that  if  the  point  had  been  quite 
new  and  open,  it  would  be  susceptible  of  a  great  deal  of 
argument,  whether,  in  the  case  of  a  person  dying  intes- 
tate, having  property  in  didcrent  places,  and  subject  to 
different  laws,  the  law  of  each  place  should  not  obtain,  in 
the  distribution  of  the  property  situated  there  ;  and  many 
foreign  lawyers,  he  said,  Iiad  held  that  proposition.  Af- 
terwards, in  Somervillev.  Lord  Somerville,"  the  lule  as 
above  settled,  was  declared,  by  the  master  of  the  rolls,  to 
apply  to  all  cases  where  the  fact  of  the  domicil  was  not 
in  dispute.     But  in  the  case  of  Curling  v.    Thornton,* 


•  3  FiKy,  198. 
b  The  rula  u  it&led  id  the  ten  may  ImuI  and  hu  lad  to 

runjt.  that  tUs  isDie  p«nioii  may  b*  legitimale  as  lo  the  real  eatste  at  Ua 
lather,  and  illegitimate  u  la  the  ptnoDal.  Thiu  hy  the  Scotch  law  tha 
maniage  in  Scotland  o[  Soolch  paraoti  legilimala  their  preTionaly  bon 
baetaid  iaeas,  bat  it  ii  not  aa  yet  aa  by  the  Eagliah  law.  And  if  the  fa> 
Iher  of  auch  laaB  remoTei  and  die*  domieiled  in  Eafiaod,  laaTiugreal  and 
pnaoual  eetale  in  Scotland  aa  well  aa  in  England,  the  iaane  being  legitl- 
mate  by  the  Scoteh  law  aod  illagiUmaM  by  the  Engjiah,  cannot  take  the 
real  or  penonal  Mtate  of  hi*  father  by  the  Eagliah  law,  eitho'  aa  heb'  or 
aeit  of  kin,  but  be  woold  take  the  real  eatnte  of  bis  father  ia  Scotland 
acoording  to  the  Ux  rii  tita,  and  would  not  take  tlie  penonal,  becanaa  tba 
Scotch  courts  wonld,  by  the  comity  of  naliona,  be  boond  to  reoogDiiei  in 
the  dialribulion  of  the  petaonal  aatale,  the  Itx  domieUiL  And  thna,  aa  an 
Kt^inh  lawyer  bmnoiooaly  obeerToi,  Ike  aame  petsao  would,  tiy  the  aaaM 
eofirt,  and  by  Ihia  paradox  io  the  law,  be  deemed  lefillmate  aa  to  ibe  real 
aaiBte.  and  illegitimate  as  to  the  penonal — "  legilimsta  aa  to  tbe  mill,  illa- 
gitimale  aa  to  the  machinery — born  in  lawful  wedlock  ••  to  the  bam,  bol 
■  bMtard  aa  to  Ibe  grain  within  it." 

•  6  Vexj,  75a 

■  a  AMam^  R,p.  14, 
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Sir.  John  Nicholls  doubted  whether  a  British  natnnil 
bom  subject  could  shift  his  fonim  originis  for  a  foreign 
domicil,  in  complete  derogation  of  his  rights  under  the 
British  law ;  and  he  said  it  must  be  at  least  complete 
and  total,  to  make  his  property  in  England  liable  to 
distribution  according  to  the  foreign  law,  and  the  party 
must  have  declared  and  carried  his  intention  into  full 
effect.^ 


■  TIm  inference  tron  the  oaaa  ii,  tbat  the  Es^mh  propertj  of  BritWi 
■abjecta,  reddenl  abroad,  and  df  ing  (here  intertate,  fellawi  the  coune  ef 
diMributioD  directed  b;  the  Enf^iih  law*-  Aa  to  the  geitenl  rule  that  tbe 
diiponlion  aad  dJrtribntion  of  petMoal  pr^ieit7,are  soTemed  by  the  law  of  the 
owiier'e  domicit  at  the  time,  eee  Sill  y.  Wonwick,  I  H.  Blacks.  Ref.  (iSQ. 
Rrtter  *.  Braini  5  EaM't  Btp.  130.  Stanley  t.  Bamaa,  3  Hagg.  Bedt. 
Rtp.  373.  Sttinfi  Comm.  an  tie  Cmfict  of  Loki,  p.  999. 391— 39&  In 
Garland  t.  Rowan,  3  Snudet  ^  MartliaU,  Miss.  R.  617.  Hie  geiMml 
inleof  tbe  diitribntian  of  the  peraooal  eetate  of  intestate*,  aaoi>tdia|[  to  the 
law  of  tb«  domieil  of  the  intestate,  wt*  held  to  qiplj  eqnallj  (o  the  wid- 
ow's ifaare  of  the  pereonal  estate.  In  ths  case  of  SilJ  v.  Wonwick,  LNd 
Loogbborough  obserrad,  that  it  was  a  clear  proposition  of  every  coonliy 
In  tbe  worid,  where  law  bad  the  seniblance  of  sdenoe,  that  penonal  prap- 
wty  had  no  locality,  and  wu  subject  to  tbe  law  of  the  conntry  where  the 
owner  bad  his  domieil.  Bnt  the  general  mte  is  snb)act  to  some  qnaliSeatisD 
M  to  stocks  and  other  property  which  may  be  required  to  be  transferred  in 
the  node  [MVBcribed  by  local  reifulationB.  Story,  itU.  315, 316.  UnUns, 
in  his  InttitalM,  b.  3.  tit  9.  sec.  4.  And  Pothier,  in  his  Court  d"  OrUaai, 
e.  1.  sec.  S.  n.  S3,  considered  tbat  interests  in  pnblio  stocks  or  local  oompa- 
usi,  &C.,  were  gorened  by  the  Itx  laei  rci  nta.  Bat  they  are  now 
cleariy  sabjeot,  like  other  penonal  ptopeity,  to  tbe  law  of  tbe  domieil. 
IMerttoK  on  PrrsensJ  Sucetmim,  f.  B4,  65.  Jarmm  on  W^»,  vol,  L  p. 
9.  What  facts  conatitatc  a  domicil  of  the  person,  has  bean  a  qnestion  fta- 
qnently  diacoeeed.  There  is  no  fixed  or  definite  period  of  time  requisite  to 
oraalB  it  Tbe  reddence,  to  create  it,  may  be  short  or  long,  acoorduig  to 
cireomstanees.  It  dependi  on  the  actual  or  prasmned  intention  of  tbe  par- 
ty. It  is  said,  in  Moore  v.  Darrall,  4  Hagg.  Beete.  Rtf.  946,  tbat  domiei) 
does  not  depend  on  naadenee  alone,  hot  on  a  oonnderation  of  all  th«  oir- 
cumstancci  of  each  case.  The  domioQ  may  be  in  one  atale  and  the  acta- 
al  resideDce  in  another.  19  WendtU,  11.  But  a  man  cannot  have  btit 
one  domicil  Air  the  purpose  of  snecessioii.  He  oaanot  have  more  than  one 
donicil  at  the  same  time,  for  one  and  the  satne  purpose,  and  erery  person 
has  a  dnmicil  somewbero.  A  person  being  at  a  place,  is  prima  faeit  eri' 
dence  that  be  is  domiciled  there ;  bat  it  may  be  explained,  and  tbe  prs- 
■lunption  rebntlad.    The  place  where  a  m 
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*5.  The  rule,  as  settled  in  Engload,  and  by  the  gene- 
ral usage  of  nations,  as  to  the  succession  and  distribu- 


■inMi,  or  proluaioQil  occupatian,  and  hu  «  boma  and  ptiswnent  re^dence, 
ii  hii  domicil ;  and  he  hu  all  the  priTJIspw,  and  1>  bound  b;  all  ths  dntiai 
Saving  tbarsrraui.  Cadt  Cml,  art.  103.  Tanner  r.  King,  II  Leu.  Rtf. 
175.  Opinion  ofths  jndgea  in  5  Jtfileal/ JL  58 7.  It  il  the  boDW  of  the 
pattj,  the  pUee  of  hii  principal  «MaUiahmenti  which  conititntei  lbs  domi- 
ciL  The  dsfiDtlioD  of  a  domieili  in  the  wiilinp  of  the  juriiti  general);, 
[i  taken  from  the  civil  law.  7b  todtm  2oea  lingvloi  iabtn  domieilium 
MB  OMbigitur,  uM  quit  larem  rtrumqut  M  /orlnBonim  taamm  tamman 
etutituit,  UTidt  [rurnw]  bob  tit  iUcettunu  n  niiil  avoeel ;  Hndt  eitm 
pTvfeetut  ft,  ptngrinari  viittar;  qiud  ti  rtddt,  pertgriaari  jam  dtititit 
Co<l>,Iib.lO.  tiL39.  1.  7.  S«e  abo  i}w-50- >-97.1.  lb.  lit.  SO.  liL  le. 
1.  303.  Tbongh  hii  family  rende  part  oT  the  7ear  at  another  place,  nu)h 
[riace  ia  regaided  unly  ai  a  temporary  readence,  and  the  home  domicil  for 
Iwiiiini  tajtea  away  the  eharaetar  oT  domicil  from  the  other.  The  origi- 
nal  domicil  of  the  party  dwaja  continnaa  nntit  be  hai  faiiiy  changed  it  for 
another,  even  though  he  hai  intentionally  foraaken  it.  There  mnat  be  in- 
tenliOD  and  act  nailed,  to  effect  a  change  of  dom[eil.  A  new  doniioil  ia 
not  acqatred  by  naidence  nnleaa  taken  op  with  an  intention  of  abandoning 
the  former  domicil  Bradley  t,  Lomtj,  1 .  Sfttt't  S.  C.  Rtp.  1.  Attor- 
nar  General  t.  Dunn,  6  JHaaan  ^  W.  Sll.  Hallowell  v.  aaoo,  5  Oritur- 
leaf,  143.  Putnam  t.  Johowin.  10  Man.  R.  488.  And  it  waa  held  in  De 
Bonneral  r.  Da  BonoBTa],  1  Curtcu,  B56,  that  where  A  quitted  Franoe 
in  I'raS,  and  resided  in  England  ontil  1814,  and  then  returned  to  France, 
and  tronT  that  thne  reaided  oceaaionBlIy  in  both  conatriea,  he  had  not  there- 
by abandoned  bli  original  doraieU.  A  ^toaUin;  plaer  ar  hamt  meana  aome 
permanent  abode  or  reeidenee  with  inlontjon  to  rsmahi,  and  baa  a  more 
reatriclsd  meaning  than  domicil  aa  tiaed  In  international  law.  19  Voim 
Rtp,  293.  The  /mai  orijini*,  or  domicil  of  nativity,  remaina  nntil  a  anb- 
qoent  domicil  ii  acquired  onugio  el  fatta.  SomervOle  v.  Somerville,  5  Fet- 
ey,  750.  Balfbar  v.  Scott,  cited  iM.  p.  1ST.  In  thii  laat  oaae  Uw  domi> 
ait  of  Inrth  had  been  ehifled  by  election  and  naidrace  to  a  domloil  in  Eng< 
laud  which  controlled  the  peraonal  eatate.  Caae  of  Dr.  Munroe,  5  JfwU. 
Ck.  Rtp.  379,  Harvard  College  v.  Gore,  5  Pick.  Rtp.  370.  Caae  of 
Jamea  Casey,  1  Atkmta^t  Rtp.  196.  A  woman  on  maniage  takea  the 
domicil  of  her  hnaband.  The  hnrtand'i  change  of  domicil  changea  that  of 
hia  wife,  and  ths  parent  alao  poMcaeea  the  power  of  changing  the  domicil 
of  hia  inhat  child  by  changinic  hie  own.  Under  the  Engliah  aettlemeni 
law,  minor  children  take  the  domicil  of  the  father,  and  if  th«  mother  alao, 
bebig  a  widow,  changea  her  domioil,  her  minor  children  change  thaiia  alae, 
but  not  if  ahe  aeqaiiea  a  new  domioil  by  re-mairiaga.  Cumner  v.  Mtlton, 
•i  Salk.  Rtp.  53a  Woodead  v.  Faolapnty,  9  Lrrd  R*yn.  1473.  Free, 
town  T.  Taunton,  16  Jfou.  Rep.  59.    Sm  alM  Mjnv,  p.  337,  uota,  on  Ilia 
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tion  of  personal  property,  haa  repeatedly  been  declared  to 
coDstitute  a  part  of  the  municipal  jurisprudence  of  this 
country.*  The  difficulty  has  been  not  in  the  rule  itself 
but  in  the  application  and  execution  of  it.  In  Tophamv. 
Chapman,^  it  was  said,  that  though  the  distribution  was 
to  be  according  to  the  laws  of  the  country  of  the  domicil 


right  of  the  mrviviaE  parent,  whethsr  father  or  mother,  to  tranifer  the  do- 
micil of  the  ralnor  children,  if  done  in  good  farlh.  If  a  parlj  hM  two  con- 
temporary domicils,  Biid  a  reudenCB  in  each  allernateiy,  of  equal  porliou 
of  lime,  the  rule  which  Lord  Alvajiloy  waa  incUned  to  adopt  waa,  thai  the 
place  where  the  party's  bmineM  lay  ahould  be  coDnderad  hta  damiciL 
Lord  Tharlow,  Jd  Bruce  v.  Bruco,  3  Bos.  ^  PuU.  339,  Date.  3  Vatj, 
SOI,  S(t2.  5  Ibid.  7S6— 789.  See  I  Johm.  Cm.  3EG,  note,  utd  4  Cow- 
m't  Rep.  516,  note,  (or  ■  collectjan  of  authorities  on  thli  qaeation  of  domi- 
cil. See  alioiupra,  vol.  i.  p.  74 — 81.  aato  the  doinicil  for  coninereial  pnr- 
poces,  and  in  the  purview  of  the  law  of  DBtioDa.  Domicil  ia  diitiogniabed 
b;  the  varioui  aitaationi  to  which  it  ii  applied.  There  ie  a  political,  a 
civil,  and  a  ft>rcBsie  domicil.  There  ia  a  domicil  analog  from  hirlk,  and 
data  the  donualic  relatjoni,  and  fiom  tUction.  Bt/nk.  Qaatl.  Jur.  Prte- 
llb.  1.  ch.  IG.  Henry  en  Foreign  Law,  App.  161 — 908.  Codt  NapoUmt, 
No,  102—111.  Riptrtain  dt  Jaritprudtnct,  ait  Domieilc.  ToaUitr, 
Droit  CiT>il  Franeait,  tonk  i.  p.  31B.  Stori^*  Comm.  on  tht  Conflict  of 
Laic;  ch.  3.  Sur^ e'(  Comm.  on  Colonial  aad  Fortiga  Laiat,  vol.  1.  ch.  3. 
tit.  Domieilt.  A  raident  and  iithahiianl  mean  the  aaine  thing.  Bat  in- 
A^ilancy  and  ittidmee  do  not  mean  the  lame  thing  as  domicil,  when  the 
latlet  ia  applied  to  Bucceaaiaaa  to  petaonal  eatale*  ;  bat  they  mean  a  Jixti 
onif  perntaaeat  abode,  a  dwelling-hoiue  for  the  time  being,  aa  contiadia- 
tinguiihed  from  a  mere  temporary  locality  oCaxiilence.  Rooaevolt  v.  Kel- 
logg, 31)  John:  Rep.  20&  Ch.  Walworth,  S  WtmUlTt  Rep.  140.  See 
also  4  Wendell.  603.  ELeaidence,  oombinsd  with  intentioD,  conititnleB  a 
domicit.  Whether  the  reaideoce  be  long  or  ihort  ia  immaterial,  provided 
the  iotentloD  o[  residence  is  wanting  in  the  one  caie  and  eiiila  in  the  other. 
Code  Napelain,  art.  103.  Teuaiier,  -roL  1. 333.  art.  373.  Hennen  v.  Hoa- 
nen,  12  Loa.  Rep.  190.     Gnier  v.  O'Daniel,  1  Binney,  349,  DOte. 

•  Diion  V.  Kamaay,  3  CrancA'a  Rep.  319.  United  Slatea  v.  Croaby,  7 
Ibid.  US.  Blane  v.  Drammond,  1  Brockenbnugh't  Rip.  63.  Kerr  v. 
Moon,  9  Whtaton,  565.  Deaebats  v.  Berquier,  1  Binnei^i  Rep.  33G.  De- 
coache  v.  Savatler,  3  Johni.  Ch.  Rtp.  310.  Holma  v.  Reoiaen,  4  Ibid. 
463,  470.  Dawes  v.  fioylaiton,  9  Matt.  Rtp.  337.  Harvey  v.  Richardi, 
1  Monn't  Rrp.  408.  CroftoD  v.  Ilslry,  4  Grtealeaf'e  Rep.  134.  Stent  t. 
M'Idod,  3  M'Cord'*  S.  C.  Ch.  Rip.  354.  Smy*  Com.  an  the  Cmfiiet  ^ 
/diM,  p.  391— ^93.403— 411.    Leake  v.  GUchriM,  3  2>>b.  JT.  (7.  Jltp.  73. 

•  1  CoRil.  Rtp.  S.  €.  393. 
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of  the  intestate,  yet  that  his  debts  in  a  foreign  couctry 
most  be  collected  and  paid  according  to  the  law  of  that 
country.  Administration  must  be  granted  where  the 
debts  were ;  for  an  administrator  has  no  power  beyond 
the  jurisdiction  in  which  he  received  his  letters  of  admia- 
istration ;  and  the  home  creditors  must  first  be  paid  be- 
fove  the  administrator  could  smd  the  surplus  fund  to  the 
country  of  the  proper  domicil   of  the  intestate.*     Much 


>  Th«  i^Dsral  rule  in  Engluid  and  in  tbii  conntiy  k,  that  IMtrn  twtm- 
■nentuj,  ra  of  adminiitralioD,  gTsnled  abroad,  giTs  no  autborily  la  aaa  w 
b«  aned  in  another  jnrUdiction,  thongh  tboj  may  be  niffictent  gnnind  ibr 
OBw  probata  anlhority.  Tonrton  t.  Floner,  3  P.  Wnu.  369.  Lea  t. 
Buk  of  England,  B  Vetey,  44.  Dixon  t.  Ramray,  3  CraneVi  Rtp.  319. 
Doe  T.  McFarland,  9  Ibid.  151.  Pond  v.  Makepeace,  S  Mctcolf*  Btp. 
114.  Sabin  V.  Gilman,  ]  N.  H.  Rtp.  193.  Goodwin  f.Jonei,  3  Wan. 
Btp.  514.  Rile;  T.  Riley,  3  Day"*  Rtp.  74.  Morrell  t.  Dicksy,  1  JdAm. 
Ck.  Rep.  153.  Dangerfidd  v.  Thunton,  SO  Martin'i  Louu.  Rtp.  933. 
Keir  V.  Mmii,  9  Wheaten,  5G5.  Aniutraag  v.  Lear,  13  Ibid.  169.  Sla- 
ry**  Com.  on  tht  Canjtiet  ef  liam,  p.  423.  Taughan  v.  Northrop,  19 
Ptla^  U.  S.  Rip.  1.  In  N.  Caiolma,  it  ii  now  held  that  probate  of  a  will 
in  another  itate  and  duly  authenticaled,  iDperMdea  the  ueceBaity  of  a  new 
probate  in  that  itate.  I^ncaster  t.  H'Bryde,  5  Jr«(t«II,  431 .  The  ad- 
miniitration  on  a  foreignar'a  ealala  moat  be  taken  ont  where  ha  died, 
tbongb  the  aveta  there  are  dirtribotable  according  to  the  taw  of  the  coun- 
try of  hie  domicil.  AflfHawall  v.  The  Qneen'i  Froctor,  3  CurttU,  341 
In  Cannichaal  T.Ray,  1  Rieittrdton'i  S.  C.  Rtp.  116,  adroiniitralion  wai 
gnnled  in  S.  Carolina  on  the  eatate  uf  an  inleatate  domiciled  there,  hnt  it 
wot  held,  after  an  aUe  and  leaned  diaenaaian,  that  a  rait  conid  not  lie  in 
that  atata  in  troTor  Ibr  chattel!  betd  by  the  bleatale  in  N.  Carolina,  m 
the  title  of  the  administrator  did  not  extend  to  pei>onal  property  in  a  fo- 
reign Itate.  The  case  of  txeeutor  i>  difieienl.  Hit  title  ia  good  ^'bti 
f  mlium,  and  operative  when  conGrmed  by  the  authority  of  the  jariadiction 
in  which  it  ii  to  operate.  Bat  the  admiaitlralor't  title  under  grant  from 
the  Mitboritiea  of  the  inteatate'i  domicil,  doeB  not  dejtire  extend  or  attach 
to  the  property  in  anather'a  jariadiction.  A  new  title  or  a  recognition  of 
the  anthority  moat  be  deriTed  from  the  foreign  government,  and  then  it  il 
merely  annllary  to  the  original  power  aa  to  the  collection  and  diitribntion  of 
effecta,  and  ia  made  enbaervieut  to  dnmeitic  claiini,  and  the  renduun  ii 
transmitted  to  the  foreign  coantiy  after  the  final  aeconat  ie  eetlled  in  tha 
^laeetic  foram.  On  thia  difflcnltealiject  of  conflicting  claimiimder  probata 
powBia  from  different  itatea,  it  waa  beld  after  a  full  and  learned  diacmaion 
in  Connecticnt,  in  the  oaie  of  Holcomb  v.  Phelpe,  16  Cmm.  Rep.  137,  that 
-wbara  adminiatralion  waa  granted  in  Naw-Tork  on  the  eatate  nt  A.,  «rtw 
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discuBsioD  took  place  on  this  part  of  the  'subject  in  Har-^ 
vey  V.  Richards.*^    It  was  held,  upon  a  masterly  consid- 


wai  domiciled  in  New- York,  and  Ihe  aueli  weni  removed  to  CouuecUcnt 
bjr  the  adniiniatnlor  and  a  new  admiaiitntiaii  wu  granted  there  to  mo- 
ther penan,  that  the  fint  sdminhlrator  wu  not  Bnaweiable  there  bj  enit 
for  ths  SMeli,  and  that  the  anthorit^  fiom  New-York  waa  hi*  protection. 
See  tiifrd,  p.  434.  n.  a.  S.  F.  In  McNamara  t,  Dwjer,  7  Paige,  S39,  the 
chsDcellor  wa>  of  opinion  that  Ihe  ciedilora  and  next  of  kin  were  not 
confined  in  their  remedies  a^init  an  eiecutor  oi  adminiBtrator  to  the 
courli  of  the  country  in  which  the  letters  teitamentary  oi  of  admtnittra- 
tion  were  granted.  t(  wai  adjudged  that  the  conrl  of  ehancerj  had  jnria- 
diction  to  compel  a  foreign  sieeutor  or  adminiatralor  to  acconnt  for  the 
trust  fniidi  which  he  received  abroad  and  brought  with  him  into  the  state, 
and  without  taking  out  lettera  of  administiation  in  New- York  on  the  e*- 
tate  of  the  deceased.  So  it  has  been  adjudged  in  the  court  of  appeals  in 
Virginia,  ai^r  an  elaborate  diecusaion,  that  if  an  executor  takes  out  letter* 
teatamentary  in  England,  and  removea  to  Virginia,  and  bring*  ihe  atttU 
with  Aim,  he  may  be  sued  tbere  for  an  account  of  his  adminiBtralioDi  and 
for  debta  and  legacies.  Tunslall  v.  FoUanl,  1 1  Leigh't  Rtp.  1.  3S.  Bnt 
the  asHti  will  be  applied  and  distribated  according  to  the  laws  of  the  stale 
or  country  from  whom  he  derived  hie  authority  to  administer.  It  is  held 
in  other  cases  that  a  taniga  administrator  may  receive  payment  anytrhere. 
and  give  an  acquittance.  Doolittte  v.  Lewis,  7  JdAos.  Ch.  Sep.  45.  Ste- 
veni  r.  Gaylord,  II  Mait.  Rep,  Q5G.  Trecothick  v.  Austin,  4  Mamt'* 
Rep.  16.  33.  Atkins  r.  Smith,  3  Allc.  Rtp.  63.  Nisbet  v.  Stewart,  2  Dee. 
^  Battle'!  Rep.  04.  Mr.  Justice  Story,  in  his  Conflict  of  Laal,  is  of  o[h- 
nion  that  upon  principles  of  international  law,  a  paymeat  to  an  eriginal 
administrator  as  a(;ainBt  a  foreign  adminiatralor  EUbaeqneDtly  appointed  in 
the  domicil  of  the  debtor  woald  not  be  good,  and  that  the  latter  administra- 
tor wonld  be  entitled  to  recover  the  debt,  inaamucb  u  the  prior  and  original 
administrator  had  no  right  to  demand  it.  But  in  Vaughn  v.  Barrel,  5 
Vennont  Rep.  333,  a  contrary  doctrine  is  declared,  and  it  was  adjudged, 
upon  full  diacusaian,  that  an  administrator  appointed  in  another  state,  had 
no  authority  to  settle  and  discharge  a  debt  due  from  a  oiliien  of  Vermont 
to  his  intestate,  and  that  such  discharge  would  be  no  bar  to  an  action  for 
the  debt  by  the  administrator  appointed  in  Vermont.  Under  the  local  law 
of  Pennsylvania,  letters  of  administration  granted  in  another  state  are  a 
■nflicient  authority  to  maintain  an  action  in  that  etale.  M'CuIlocb  t. 
Young,  1  Binney**  Rep.  63.  This  ia  the  esse  in  Ohio.  Statutet  ef  Ohh, 
1831,  p.  341.  8  Ohio  Rep.  3S8.  And  in  Tennessee,  by  the  statule  of 
1809,  and  the  provision  ia  cominended  in  Smith  v.  Marry,  7  Terger,2S,. 
as  just  and  liberal.    But  (oreiga  executors  and  adminislraton  cannot  ba 
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eration  of  the  case  that  whether  a  court  of  equity  would 
proceed  to  decree  an  account  and  distribution  according 
to  the  lex   loci  rei   sU<b,   or   direct   the    assets    (o    be 


■oed  rn  TeiuiBae«,  M  «icb,  in  virtne  of  their  foraigii  l«tten  leitameDtarr 
01  of  idnunirtnition.  Alkup  v.  Allnip,  10  Ytrger,  383.  And  lo  entiU» 
the  executor  or  utmmiitrBlor  to  ine  in  TonneasM,  on  the  lict  of  tha  foroip 
probalQ  oi  letten,  be  mnst  produce  s  duly  anthsutieated  eop;  of  Iho 
ume.  Statult  Laui  ef  TenntMiet,  183G,  p.  78.  In  the  Revbad  Statotw 
of  FeDDiylTnaia,  relating  to  orphan**  coorta,  aa  reported  in  January,  1831, 
the  law  of  FtaturlTania  was  recommended  to  be  mads  to  agree,  in  Ibii 
particular,  with  tba  law  of  moat  of  the  other  itatea,  lu  Maaachnaelta 
and  Ohio,  no  will  ia  effectual  to  pan  either  real  or  peraoual  satala,  nnlea* 
duly  proved  and  allowed  in  the  probate  court ;  and  the  probata  of  a  will 
deviling  real  eatate  ii  conolndTe  aa  to  the  due  eieoutiou  of  the  will,  equally 
aa  it  ia  of  a  will  of  penonal  eatate.  Stan.  Reviitd  StaUitta,  1B35,  part  3. 
tit  3.  oh.  GS.  HC.  aO.  Swazey  t.  Blackman,  6  Ofiio  Rep.  1.  Bo,  the  pro. 
bale  ia  equally  conclualTC  on  triale  at  law,  in  Maine,  Connecticut,  and 
Virginia  :  {4  6TttnUaf,aia.  5  Ibid.  494.  1  Day,  ITO.  1  Ltigh,  993,) 
whereas  m  PennaylTania,  tba  probate  of  a  vriU  ii  conelunTe  aa  to  chattela, 
and  only  prima  evideuce  of  title  nnder  it  aa  to  land&  In  England,  the 
probate  ia  evidence  of  the  will  oa  to  chattela,  but  none  at  all  aa  to  land*, 
for  the  ordinary  baa  no  juriadicUon  over  witla  aa  to  landi.  Hie  coDfirma- 
tion  of  foreign  letter*  teatamentary,  of  adminirtiation,  and  oT  gaardian- 
■hip,  ia  made  very  eimple  and  eaiy  in  Alabama  and  Indiana  by  their  ata- 
tnle  codea.  It  ia  by  filing  with  the  clerk  of  the  conrl  where  auit  is 
brought,  the  aame  antberitiea  or  autheuticaled  copie*  thereof.  The  guar- 
dian i*  to  give  nev  aacnrity,  aa  well  aa  to  Gte  a  copy  of  the  appointment, 
in  order  to  have  the  privilege  of  a  rendent  guardian.  So,  in  Virginia,  a 
will  duly  authenticated  and  proved  m  another  alate,  or  in  a  fbreign  eonn- 
tty,  will  be  admitted  to  probate,  if  the  proof  abroad  be  anch,  that  if  made 
in  Tirgiuia,  it  would  have  been  admitted  to  proof,  aa  a  will  of  chattela,  or 
of  lands,  as  the  case  may  be.  Ei  parte  Povoll,  3  Ltigh'i  Rep.  81 G.  In 
MaaaachuBetli  and  Maine,  a  will  proved  and  allowed  ia  any  other  atale, 
or  in  a  foreign  conntry,  according  to  the  lawa  of  auch  alata  or  eounlry, 
may  be  filed  and  recorded,  on  producing  an  authenticated  copy  to  the 
judge  of  probate  of  any  county  in  which  then  ia  any  estnte,  real  or  parao- 
nal,  on  which  the  will  may  operate  ;  aud  the  judge  ia  to  hear  the  case  on 
the  probate  of  the  will  on  giving  the  praacribcd  notice  of  the  time  and 
^aca.  If  allowed,  it  is  to  be  filed  and  recorded,  and  to  have  the  aoma 
force  and  effect  >a  if  proved  ui  the  usual  way  ;  and  letter*  teatamenlary  or 
of  adminiatration,  with  tho  will  anuezed,  are  to  be  granted.  Man.  Rt- 
mted  Statutei  of  1B35,  part  S.  tit.  4.  ch.  3.  Act  of  Maine,  1821.  See, 
alio.  Slate  V.  Judge  of  Probalea,  IT  Laui*.  Rep.  466,  aa  to  a  aimilar  rule 
and  practice  ui  Looiaiana. 
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'distributed  by  the  foreign  tribunal  of  the  domicQ  oC 
the  party,  would  depend  upon  circumstances.  Tha 
aitug  ret,  as  well  as  the  presence  of  the  parties,  con- 
ferred a  competent  juiisdiclion  to  decree  distribution,  ac- 
cording to  the  rule  of  the  rex  domicilii ;  and  such  a  ju- 
risdiction was  sustained  by  principles  of  public  law,  and 
was  consistent  with  intematioaal  policy.  The  court  was 
not  bound,  at  aU  events,  to  have  the  asseta  remitted  to 
the  foreign  odmiBistnitor,  find  to  send  the  parties  mlitiad 
to  tfie  estate  abroad,  at  great  expense  and  delay,  to  seek 
their  rights  in  a  foreign  tribunaL  Though  the  property 
was  to  be  distributed  according  to  the  Us  dimtialu,  iui> 
timal  comity  did  not  require  that  the  distribution  sfaooM 
be  made  abroad.  Whether  the  court  here  ought  to  de- 
cree distribution,  or  remit  the  property  abroad,  was  a 
matter  of  judicial  discretion,  and  iheie  was  do  univenal 
01  uniform  rule  on  the  sul^t. 

The  manner  and  extent  of  itie  execution  of  the  mAo 
were  well  discussed  and  considered,  in  the  supreme  court 
of  Massachusetts.'  A  peison  was  domiciled  at  Calcutta, 
and  died  theie  insolvent,  and  his  will  was  proved,  and 
acted  upon  there.  Administratis  was  taken  out  in 
Uassachusetts,  on  the  probate  of  the  will  in  the  East  In- 
dies ;  and  assets  came  to  the  hands  of  the  administrator 
at  Boston,  sufficient  to  [n,y  a  claim  due  citixeos  of 
the  United  States,  and  a  judgment  dd>t  due  a  British  sub* 
jeet  in  En^^nd ;  but  all  the  assets  were  wanted  to  be 
applied,  in  the  course  of  administration,  by  the  executor 
at  Calcutta.  It  was  held,  that  the  administrator  here 
waa  only  ancillary  to  the  executor  in  India ;  and  the  as- 
sets ought  to  be  remitted,  unless  he  was  compelled  by 
law  to  appropriate  them  here  to  pay  debts.  It  was  not 
decided  whether  he  was  compelled  to  pay  here  ;  but  if 
it  were  the  case,  it  would  only  be  the  American  credi- 
tors ;  and  the  British  creditor  was  not  entitled  to  come 
here  and  disturb  the  legal  course  of  settlement  of  Uie  es- 

•  DawM  T.  Head,  3  Ftci.  Rtp.  138. 
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tate  in  his  own  coontry.  If  there  wBre  no  legal 
claimants  with  us,  in  *the  character  of  creditors,  le-  *434 
gatees,  or  next  of  kin,  the  administrator  would  be 
bound  to  remit  the  assets  to  the  foreign  executor,  to  be  by 
him  administered  accordi  ng  to  the  law  of  the  testator's  do- 
micil ;  and  if  any  part  of  the  assets  were  to  be  retained,  it 
would  form  an  exception  to  the  general  rule,  growing  out 
of  the  duty  of  eTery  goremment  to  protect  its  own  citi- 
zens fn  the  recovery  of  their  debts.  The  intimation  has 
been  strong,  that  such  an  auxiliary  administrator,  in  the 
case  of  a  solvent  estate,  was  bound  to  apply  the  assets 
fbtmd  here  to  pay  d^ts  due  here ;  and  that  it  would  be 
a  useless  and  unreasonable  courtesy,  to  send  the  assets 
abroad,  and  the  resident  claimant  aAei  them.  But  if  the 
estate  was  insolveDt,  the  question  became  more  difficult. 
The  assets  ought  not  to  be  sequestered  for  the  exclusive 
benefit  of  our  own  citizens.  In  all  civilized  countries, 
foreigners,  in  such  a  case,  are  entitled  to  prove  their  debts, 
and  share  in  the  distribution.  The  court  concluded  thai 
the  proper  course  in  such  a  case  would  be,  to  retain  the 
funds,  cause  them  to  be  distributed  pro  rata,  according 
to  ourown  laws,  among  out  own  citizens,  having  regard 
to  all  the  assets,  and  the  whole  aggregate  amoutit  of 
debt  here  and  abroad,  and  then  to  remit  the  surplus 
abroad  to  the  principal  administrator.  Such  a  course 
was  admitted  to  be  attended  with  delay  and  difficulty  in 
the  adjustment ;  but  it  was  thought  to  be  less  objectiona- 
ble, than  either  to  send  our  citizens  abroad  upon  a  forlorn 
hope,  to  seek  for  fri^ments  of  aa  insolvent's  estate,  or  to 
pay  them  the  whole  of  their  debts,  without  r^ard  to  the 
claims  of  foreign  creditors." 


>  Id  the  oua  ax  puts  RfBii,  (Ntwfmtndhnd  Rip.  113.)  it  wu  held,  that 
in  Iha  caw  or  the  inaolTency  of  two  brvDCbM  of  the  fame  firm,  one  in 
En^laBd,  snd  th«  o(b«r  in  NewfouDdland,  the  prapert;  in  each  aonntiy 
wu  ■xcluiiTal]'  difiirUa  among  the  craditon  who  traited  the  braneh 
where  the  property  mti  aitaated.  The  lapreme  court  af  LooUana,  in 
AmTilkm  T.  Rkhardt,  13  l»Hu.  Btf.   393,  fidlowtd  the   MiMacboNtta 
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A  difficult  question  on  the  subject  of  the  distribution  of 
the  property  of  intestates,  arose  in  the  K.  B.  in  England, 


doetrine,  und  declared  thit  it  wu  competeat  for  the  courta  of  probates  in 
LoDuiaaB,  to  order  the  remieeion  of  fundi  beloDging  (o  i  foreigner  domioi- 
led  in  France,  bnt  dying  >'  New-Oiievi*,  lo  the  represeatatiTes  in  France 
•nlhoriied  to  receive  Ihein,  &ad  that  policy  and  joslice  required  mich  a 
trananiiiHon,  inumuch  bb  the  creditors  wsre  iq  France,  and  none  in  Loui- 
aiana.  In  Daiia  v.  Ertejr,  8  Pick.  Rep.  475,  it  wbb  held,  that  where  the 
original  adminielration  wai  in  another  state,  and  that  in  Manachuiette 
cnly  ancillary,  and  the  eatale  woi  inBulreiil,  Ibe  creditor  in  MaBwchtiaetti 
WU  only  entitled  to  a  pro  rata  dividend,  though  the  aseeliin  MuaachueetlB 
It  to  meet  hii  demand.  In  the  caae  of  these  diSerenl  admi- 
I,  each  ie  deemed  lo  far  independent  of  the  otbere,  that  property 
recelTad  under  one,  caiiDOt  be  ened  for  under  another,  though  it  may  at 
any  time  be  within  the  jurisdiction  of  the  latter.  Currie  v.  Bircbam,  1 
Dual,  f  Ryl.  Rtp.  35.  Holcomb  v.  Phelpa,  (upra,  p.  431.  n.  e.  Nor  can 
a  jodgmenl  againet  one,  fumieb  a  right  of  action  againit  the  other ;  for 
in  contemplation  of  law,  there  ii  no  priority  between  them.  Lightfool 
T-  Bickley,  3  Rawle'i  Rep.  431.  Story  on  the  Canfiiet  of  Ijaat,  p.  431. 
436,  437.  In  Mothland  t.  Wiseman,  3  Penn.  Sep.  165,  the  eubject  wai 
well  diieusied.  It  wea  held,  that  the  liability  of  the  adminiatntor  to  ac- 
count, and  hia  title  lo  the  aeaeta,  wan  commenearate  only  with  the  jarit- 
dictioD  of  the  authority  that  appointed  him,  and  the  tniit  was  in  ezdniion  of 
for^gn  interference,  and  waa  regulated  by  the  law  of  Ibe  lotirii  aila.  This 
principle  was  indiapenaable  to  the  proleetion  of  the  reaident  or  domnatic  cre- 
ditoiB,  who  were  not  to  be  sent  abroad  lo  asBert  tbeir  claiiDS  in  foreiga  conrta, 
•olfflig  as  there  wereaiBeta  within  the  control  of  the  domestic  administratisn. 
The  foreign  conrta  might  impair  the  priorities  allowed  by  the  domestic  bw, 
or  bar  clume  hy  shorter  statutes  of  limitation.  The  inleatate'a  effects  were 
to  be  collected  and  administered  under  the  authority  of  the  local  jurisdic- 
tion, in  which  they  were  at  hJB  death,  and  with  the  permissioa  lo  foreign 
creditors  to  participate  in  proportion  to  their  debta,  respect  being  had  to  the 
aggregate  of  the  estate  and  debts,  whether  foreign  or  domestic.  If  tbere 
b*  no  domestic  elainanta,  or  they  be  eatiaSed,  then  the  local  aniiEarT 
administrator  ia  to  remit  the  assets,  when  oollected,  to  the  primary  admin- 
iatralor  at  the  place  of  the  inteatate'a  domicil,  and  to  whom  they  tightAlUy 
belong  lor  adminiatration.  This  is  not  the  case  as  to  eiecutois,  whow 
title,  flowing  from  the  will,  extenda  to  the  assets  whereTsr  round.  The 
opiuiooa  of  the  Ch.  J.  in  this  case,  and  in  the  case  of  Miller's  Es- 
tate, 3  flaw  [i,  313,  are  drawn  with  much  precision  and  force;  and 
the  general  American  rule  from  these  Pennsylvaoin  cases,  and  frran  deci- 
sions ia  Massiehnaetts  and  South  Carolina,  seemslo  be,  laikd  Mr.  Justice 
Story,  in  bis  Commentarut  on  the  Confiiet  of  Laui,  p.  433,  comes  to  the 
same  conclnaion,  and  ses,  also  wupra,  p.  430,)  that  the  new  sdministration 
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in  1767,  in  the  case  of  The  King  v.  £R»y.»    A  fa- 
ther aad  his  'only  daughter  perished  at  sea,  in     *43S 


U  made  aqbaerTieat  to  the  right*  of  crediton.  ligiteM,  aad  distiibal«s>' 
Ttndtnt  laithin  tht  country;  and  (hat  (he  raidanin  wu  tmumixible  to 
the  foieigo  cauntiy  only  when  (he  final  aeconnl  bad  been  MtUed  iu  the 
propel  doniNlie  tribuaal,  upon  (he  equitable  prindple*,  adopted  in  iU  lawi. 
Some  or  the  anthoritini  above  rafarred  la,  speak  of  tha  dtunestic  )6|[ataei 
.and  dlatiibuleei  as  beiag  entitled,  oiler  craditon,  to  have  their  claima  lat- 
<  Msd  out  of  (he  aiaets  aiiting;  within  the  an(horitf  of  the  ancillarr  admin- 
■Mia(or ;  bat  other  caaea,  as  Richards  v.  Dutch,  6  Ma**.  Rep.  500,  Dawei 
T.  Bojleaton,  9  Ibid.  3B7,  and  StBvans  v.  Gajlord,  II  Ibi±  asT,  held,  that 
tbay  are  to  raaoit  to  the  primary  admininntian  abroad,  where  Ihe  ron- 
(Inary  asaeta  are  to  be  traaamittsd.  The  can  of  the  Ueira  of  Porter  v. 
Haydook,  G  VermanI  Rep.  374,  followed  the  principtea  declared  in  the 
caaea  of  Dawes  v.  Head,  and  Harrey  t.  Richardij  and  decided,  that  it 
appertained  to  the  eoDTta  in  Veimoat,  when  the  ancillary  adminiBtration 
was  granted  there,  to  settle  and  a^juat  the  accounta  of  the  adminiKrator 
toucfaiag  asMU  rteeiaed  in  Vermant ;  and  (bal  it  waa  liiKrefionary  in  them 
to  Older  distribution  in  Vermont,  or  remit  the  effects  to  tha  place  of  the 
jtrincipai  adminiftration  fbr  that  purpose.  It  rsitsd  on  courtesy  and  ex- 
pediency alone,  and  it  ia  the  uana]  courw  to  remit  them ;  bat  il  will  not 
be  adopted  when  the  rights  of  thos««  entitled  to  the  estata  would  be  endtn- 
geied  by  it.  So  in  Slattar  f.  Carroll,  3  Sandfor^i  Ck.  Rep.  573,  a  foreipi 
leiident  owned  landa  in  New-Yoilt,  and  conveyed  them  to  a  trustee  then 
to  sell  and  distribute  the  procseds  and  retuit  the  balance  for  distribution  at 
the  domicil.  It  waa  held  that  the  court  would  direct  tha  fund  to  be  re- 
mitted,  or  retain  and  diadibote  it  in  New-York,  accotdbg  to  the  circnm- 
■tanoes  of  the  case,  in  reference  to  the  convenience  of  creilitan,  and  of  the 
accounting  parties.  In  the  case  of  Fay  v-  Haven,  3  Melcaff,  109,  being 
the  lalcet  case  in  Hassachosella,  it  was  held  that  the  assets  received  by  a 
foreign  ueoatoi  or  administrator  in  the  foreign  state  where  the  testator 
.ie«ded,  wsn  to  be  adtniniatered  in  such  state,  and  that  under  (he  aneillaiy 
■dminiatratiaa  in  Haasachusetls,  he  was  not  held  to  pay  debts  due  to  credi- 
tors in  that  state  ont  of  aaels  received  abroad,  Ihongfa  he  had  paid  all  the 
«radi(ara  elseirhera,  and  had  the  nqolaite  balance  in  hand  receiTsd  frem 
the  aasats  in  the  atale  where  the  principal  admiaiat ration  was  granted. 
The  oreditoiB  moat  resort  to  the  tribunals  of  the  foreign  atate.  See  the 
.just  critioismi  of  Mr.  Justice  Story  on  aoms  of  the  American  case*  on  Ihia 
foint,  in  hi*  treBti*e  on  (he  Ca^iUet  of  £■■»,  9d  adit.  439—433.  In  the 
■case  of  the  Earl  of  Wioohdna  v.  Oaretty,  2  Ktta,  293,  A.  was  domicdled 
in  England  and  died  intestate  leaving  real  estate  in  Scotland,  and  the 
.fcond-debts  were  paid  by  the  heir  out  of  (he  real  es(a(e,  and  it  waa  held  that 


*  1  auckt.  R*p.  640. 
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the  same  vessel,  and  in  one  catastrophe,  and  a  qnes- 
ticHt  suggested  by  the  case  was,  who  took  uader  the 


tlw  h«ir  wu  eatitM  to  nlisf  ant  of  the  p«non>l  eMate  in  England,  u  b«- 
ing  bj  (be  law  of  ibe  domiGJI  the  primary  fund  fat  tbe  payment  of  debta. 
Tba  TBxed  anbjaet  of  tbo  datribntioQ  of  uaeta  boing  in  diffsrcDl  itntca,  ww 
dMnaad  ia  Goodall  t.  Hanhill  in  11  If.  ff.  Rep.  88  by  Mr.  Ch.  J.  Parker 
with  hia  nenal  ability,  and  the  renitt  of  the  deciiion  of  the  court  was,  that 
tke  lawi  of  the  place  under  which  an  andUary  or  aiuiliary  adminiatratisn 
waa  taken,  gmtmt  the  tKatribotion  of  the  aiaeta  in  the  payment  of  debu 
llarii  bnt  that  the  diatrihotkni  of  the  estate  among  the  itiri  and  legatat 
ia  to  he  made  acoordingto  tbe  law  of  Ibe  domicit  ^  the  testator  or  intestate - 
U  hi*  death.  Ant  if  a  penon  demietfed  in  anotfatr  goranunent  diai  tear- 
ing pemonal  ^opeity  in  New-Hampahira  and  an  ancillary  adminiatratien 
la  taken  ont  there,  and  the  wtate  be  maidvent,  aO  Itt  cniilar*  of  the  dc> 
eeaaed  are  entitled  to  prove  theit  claime  and  haye  the  reel  as  well  a*  per- 
annal  aetata  duly  applied  in  aatiafaotion  thereof,  and  they  are  entitled  to 
poreoe  their  dainu  in  every  govemnMnt  where  adminialralion  ii  taken  and 
to  avail  tbemaelvea  of  all  tba  eatata  of  tba  debtor  antil  ItaHy  paid. 

The  qnealion  of  the  payment  of  debta  and  diatribnlien  of  the  aneti  of 
lartatoie  and  inteatatea,  being  In  diff^ot  jariadictiona,  by  trmteea  aeting 
nnder  tbe  antliorily  of  dtffetent  probate  powen,  primary  and  ancillary,  haa 
been  frsqoeatly  eiamined  and  diKnueed  in  onr  American  oonrla  with  great 
taaraing  and  ability,  and  while  the  general  prineiplea  are  acknowledgnd  in 
an  of  (hem,  tbe  difeience  aeema  to  aoanat  in  tbe  local  application  of  tome  of 
them  on  minor  poinla.  The  ipirit  of  jmtiee  perradea  them  alt,  though  it 
may  Im  ohtaiaed  dinerao  inivUm  and  with  more  or  lesa  mconvenianee. 
The  moat  important  caeca  ma;  be  peraaad  with  mach  praBt  and  pleaanta 
Snch  aie  the  caatr  referred  to  m^o,  p.  p.  431 — 434,  and  more  eapecndj 
those  or  Httrsey  t.  Sielanb,  Dmvtf  v.  Mtai,  GtBdaU  T.  MartMl,  heifs 
of  Ptttr  r.  Hejdock,  Haknnb  t.  FMyr,  Mtlilmd  y.  WuemMt,  Car- 
MieAwI  T.  Kay,  and  OramUott  v.  Rieltardt.  Mr.  More  the  learned  editor 
MLu4  Stair"*  IntlUutiaiu,  vol.  I  note  A.  8,  stalea  that  great  coBfiiBen 
weald  prevail  onleH  the  law  of  the  domicil  be  held  to  be  the  rale  of  dtatri- 
bntion,  both  in  aacceaion  and  in  bankruptcy,  Tbe  avprame  coort  of  Hta 
Vnited  States  in  Aapdan  v.  Nixon,  4  Haward  467,  has  very  much  narroired 
the  doctrine  and  application  >f  comity  in  the  caae  of  concurrent  adminia- 
tKtors  in  different  goveramenla  over  the  aaeta  of  tbe  aame  taMator  rt  \t- 
(satale.  A.  waa  damlciled  ia  England  and  died  there  leaving  aaaett  both 
in  England  ntd  America,  and  lettera  leatamantary  were  taken  oirt  in  both 
oaantties,  end  the  claim  nnder  ea«b  power  waa  reatricted  te  the  linltiet 
the  eonntiy  to  wbioh  the  letters  extended,  and  it  waa  conaidared  that  tiM 
PanniylvaniB  Ezecotor  conldnot  rigbtfldly  tranaralt  bia  aaaala  to  1m  lEslri- 
bated  by  tbe  foreign  jnriadictlon,  Ibr  that  the  anita  were  to  be  regarded  as 
anlta  between  different  parties,  and  that  the  property  in  eoaUovaisj  wb>> 
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f  latule  of  distribations.  If  tlie  father  died  first,  the  per- 
sonal estate  would  have  vested  in  the  daughter,  and,  by 
her  death,  in  her  next  of  kin,  who,  on  the  part  of  the 
mother,  was  a  different  person  from  the  next  of  kin  on 
the  part  of  the  father.  The  right  to  succeed  depended 
upon  the  iact  which  person  died  first,  and  that  fact  could 
not  possibly  be  known,  as  the  vessel  perished  at  the  same 
time.  It  was  said  to  be  the  rule  of  the  civil  law,  to  found 
its  presumptions  on  the  relative  strength,  arising  from  the 
difference  of  age  and  sex  of  two  persons ;  but  these  pre- 
sumptions were  shifting  and  unstable.    The  court  did 


diffarant  uidlhB  local  lam  diSennl.  and  lliattbe  axaiciMoresmity  among 
diSkreat  atalea  wu  little  more  than  a  barren  thaoty.  ThU  del^i•ioD  haw- 
erer  It  ia  to  be  otoeired,  met  tbe  diaeat  of  the  Cb.  Justice  and  of  Mr.  Mc 
Ltan,  and  it  eanoat  tie  receited  withoat  mnch  mjagiviag. 

The  MuMtclnartU  RrvUtJ  rStotutH  of  1835,  part  3.  tit.  4.  oh.  TO.  eae. 
91—36,  hsTs  Snail;  lettled  this  queition  in  that  atala.  The;  direct,  that 
if  adminiitralion  bs  taken  oat  on  the  aatate  of  a  )>etMD  who  waa  of  an- 
other itsts,  or  a  foreigner,  Iha  esloto  after  payment  of  deUa,  ihonld  be 
diqioaed  of  aceording  to  hii  vill,  if  TBiidly  made  eccorduig  to  the  law  of 
HaaaohOBitli.  If  no  will,  tha  real  eatete  deecenda  aeeording  to  the  law 
•f  that  aiftte,  aad  hie  pemual  eatale  ia  Id  be  distributed  accordinf  to  lbs  law 
of  hi*  domicil,  altei  the  paymetit  of  all  debli  for  which  he  wai  liable  in  that 
Btale.  The  reiidue  may  be  thna  diitribuled  by  the  probate  conit  in  which 
the  eatale  ii  aeltled,  or  it  may  ha  transmilled  to  the  eiecotor  or  adminit- 
tntor,  if  any,  in  the  place  of  the  daceaied'a  domicil,  to  be  there  dieposad 
of,  as  the  eooit,  nndet  the  oirououlaucea  of  the  ease,  ahall  Ibiuk  beat  If 
the  deceaeed  died  insolvent,  bii  estate  in  Maaachoaelti  ia  to  be  dispoaed  of 
as  far  aa  practioabls  equally  amonfi  bia  ereditora  there  and  elaewhere.  His 
eatale  ia  not  to  be  Irammilted  to  the  foreign  eieculoi,  or  admioiatratori 
nnlil  the  domestic  eraditon  have  reeeired  their  jnH  proportioa  of  all  the  ti- 
late,  whereTer  found,  applicable  to  the  payment  of  common  oredilon ; 
and  tha  domealiu  ereditere  are  to  receiTe  their  just  pnportion  before  any 
otbw  creditor  ahall  be  paid  ont  of  assets.  After  the  domestic  ereditora  hare 
•e  reoeirad  thair  jnal  prapoition,  other  creditor!,  who  prove  their  dehta, 
may  than  racaive  their  pri^itioa ;  hat  oe  one  is  to  receive  more  than 
would  be  dna  to  him,  if  the  whole  was  to  be  divided  rataably  among  all  the 
eredilon.    Tha  balance,  if  any,  to  be  tranamilted  as  aforesaid. 

In  Kentnoky,  the  law  of  the  domicil  of  the  iatestale  is  not  regarded  M 
lo  the  nwoSMin  to  moveable  praparty,  «•  far  aa  his  ereditora  in  that  atale 
are  eonceined.  The  adminiW  ration  for  tha  benefit  of  crediton  i>  regnlaled 
by  tba  Zaz  loci  rd  tita.    Wamn  v.  HaU,  G  D»n»,  459. 
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not  decide  the  question.  The  arguments  on  each  side 
were  equally  ingenious  and  inconclusive.  Lord  Mana- 
field  recommended  a  compromise,  as  he  said  there  was 
no  legal  principle  on  which  he  could  deoide  it.  The 
same  question  aroae  again  in  the  prerc^ative  coiut, 
in  1793,  in  Wright  v.  Sarmu4ta.*-  The  husband,  wife 
and  children,  all  perished  together,  in  a  vessel,  which 
foundered  at  sea  ;  and  Sir  William  Wynne,  after  a  long 
and  learned  discussion,  held  it  to  be  the  most  rationid 
presumption  that  all  died  together,  and  that  none  could 
transmit  rights  to  another.  So,  again  in  Taylor  v.  Dip- 
lock,  in  1815,  <>  in  a  like  case,  Sir  John  Nichoil  assumed, 
that  the  parties  (who  were  husband  and  wife)  perished 
at  the  same  moment ;  and  he  could  not  decide  on  any 
survivorship  in  the  case,  and  consequently  granted  ad- 
ministration to  the  representatives  of  the  husband.'^  The 
English  law  has  hitherto  waived  the  question,  and,  per- 
haps, prudently,  abandoned,  as  delusive,  all  those  inge- 
nious and  refined  distinctions  which  have  been  raised  on 
this   vexed   subject  by  the  civilians.     The  latter  draw 

their  conclusions  from  a  tremulous  presumption 
■436    resting  on  the  dubious  point,  which  "of  the  parties, 

at  the  time,  under  the  difference  of  age  or  sex,  or 
of  vigour  and  maturity  of  body,  and  quickness  and  pre- 
sence of  mind,  was  the  most  competent  to  baffle  and  re- 
tard the  approaches  of  death. ^^ 


•  S  PbiUimon,  366.  a.  AR«rw«rdi,  in  Calrin  t.  Proctumtor  Gaoenl,  1 
Hogg.  Bed.  Rtp.  350,  SJi  Jobn  NichoU  b*ld  th«  pnmmptioD  of  law  fn 
«ach  B  cue  (0  ba,  that  the  hmbsnd  inrriTed. 

k  9  PhiUimort,  SEl. 

°  So,  >l»,  in  tba  cute  ef  Murray,  in  tbe  Bo^M)  pronigatiTe  coort,  1 
Curteit,  596,  the  hiubond,  wife  uid  child  poriehed  together  bjr  ahipwradE, 
«nd  adininiitretion  wu  ([raaled  on  the  hoibBnd'i  effeeti,  u  o(  m  widower. 
And  in  Sattarthwaile  v.  Fawsll,  Ibid.  TOS,  where  baibuid  ind  wife  w«n 
drowned  at  the  lame  time,  Iha  pTopeitf  pueed  to  (he  next  of  kin  of  the 
puty  in  whom  it  wa«  varied,  and  neithai  patty  eonld  claim  ai  mrrivor. 
The  wlfa'a  effisctj  pawed  to  bar  next  of  kin,  to  whom  admiDirtration  waa 
(ranted.    See  aUo,  the  caaa  ol  Coya  *.  Leaoh,  B  Meltrnff,  371. 

*  Thi*  cuiion*  qneMion  waa  mncb  diacnaaed  in  the  cir^  law,  and  th» 
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invminptioD  u  lo  which  wu  Iha  longeit  I'lvn,  ribroted  between  pueot 
and  ehild,  according  to  circumitaDcn.  (Dig.  lib.  34.  tit.  5.  ch.  10.  fee.  1 
■nd  4,  and  33,  34,  ifs  Cimrnvritntiiui.)  Il  wu  bIio  very  ingenioDal;  and 
alaboralal;  handled  in  Cauia  Cthbrtt,  lorn.  iii.  p.  413 — 133  ;  and  a  num- 
ber of  oara  oiled.  The  deeiaione  bad  not  been  ateadf  or  cooatatent.  M. 
Talan,  the  eloquent  aToeat  general,  took  a  diatipgQiehed  teed  in  the  diacna- 
nona.  The  aaciant  French  Juriaprndence  had  nothing  Gxed  on  the  inb- 
Jaet,  and  contioued  floaliog  and  uncertain,  with  a  very  abirtinf;  prenimp- 
tion  in  favonr  of  one  or  another  penon,  according  to  age  sad  aei,  aad 
vaanner  of  the  death,  until  the  law  waa  reduced  lo  certainty  by  the  Caifa 
ff^ajwleea.  {TauUiw,  Drail  Citil  Francaia,  torn.  iv.  No.  TE.)  B;  the 
Codt  Napoleaa,  No.  730,  731,  7SS,  and  bj  the  Ciei'I  Cede  o/  Lmiitiam, 
No.  930 — 933,  which  haa  adopted  the  aame  proviaion,  when  two  of  the 
aeil  of  kin  periah  tt^lher,  wilhont  it  being  poiaible  lo  be  known  which 
died  Gnt,  the  preeumplion  of  aorrirorahip  ia  deteimined  by  circumalancaa. 
If  the  partiet  were  both  under  fifteen  yeara  of  age,  the  sideat  ahall  be  pra- 
nmed  to  have  aurrired.  If  aboro  aixly,  the  yonngeat  afaali  be  preiumed 
lo  haTo  anrrived.  If  Ibey  were  between  the  age  of  lifteea  and  eixty,  and 
of  diflerent  aeiea,  the  male  ahall  be  preaumed  to  haTO  been  the  aurviTor, 
provided  the  agea  were  within  a  year  of  each  other.  If  of  the  aame  aax, 
then  the  youngeet  of  Ihe  two  ia  pnmmed  lo  hare  anrrived. 

Tho  caeea  on  tfaie  difficult  anbjact  in  the  jaiiapmdenee  of  Ihe  civil  law, 
•f  the  ceotinenlal  naliona  of  Europe,  and  of  England  ara  collected  and 
■tated  in  Bargt'i  Com.  on  Cetonial  and  Fartign  Laal,  yiA.  iv ■  p.  11 — 30. 
The  caee  of  Pell  t.  Ball,  on  Ihe  aame  anbject,  occnired  in  the  court  of 
ehanceiy  in  Sonth  Carolina,  and  waa  decided  ia  January,  1840.  (1  Chnt'i 
Eq.  Stf.  99.)  The  huaband  and  wife  both  periahed  with  many  othen  in 
the  draadltal  deetraction  of  the  aleamer  Palaaki  by  ei|doaion  of  a  boiler  in 
the  night  of  June  I4th,  1838,  on  her  paaeage  horn  Charlealon  to  New- 
Vork.  The  wife  [Mn>.  Bait]  waa  seen  alire  on  the  wreck  for  a  abort  time 
after  tfae  eiploeian,  but  the  huibaad  waa  not  eeen  aflei  the  eiploaion. 
Chancellor  Johnaton  decided  upon  that  fact  in  favour  of  the  aurrivonhip 
of  the  wife.  Tharo  waa  a  ground  of  probability  founded  upon  poailive  proof 
of  that  fact,  anperior  lo  any  thing  fbnnded  on  artnlrary  preaampliona,  and 
the  deraaion  waa  no  doubt  logioal  and  correct. 
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LECTURE    XXXVin. 

OF   TITLE  TO  PERSONAL  PROPERTY  BY  QIFT. 

Title  to  personal  property  arising  from  traasfei  by 
act  of  the  part;  may  be  acquired  by  gift,  aud  by  coatraet. 

Then  has  been  much  disctis«<Hi  among  the  wrilera 
on  th«  ciril  law,  whether  a  gift  was  not  properly  a  con- 
tract, inasmuch  as  it  is  not  perfect  without  delivery  and 
acceptance,  which  imply  a  convention  between  the  par- 
ties.  In  the  opinion  of  Toulliei,*  every  gift  is  a  coatraet, 
for  it  is  founded  on  agreement ;  while,  on  the  other  band, 
Puffendorf  had  excluded  it  from  the  class  of  contracts, 
out  of  deference  to  the  Soman  lawyers,  who  restrained 
the  definition  of  a  contract  to  engagements  resulting  from 
negotiation.  Barbeyrac,  in  his  notes  to  PtiSendorf,>>  in- 
sists, that,  upon  principles  of  natural  law,  a  gift  inter  vi- 
vos, and  which  ordinarily  is  expressed  by  the  simple 
term  gift,  is  a  true  contract ;  for  the  donor  irrevocably 
divests  himself  of  a  right  to  a  thing,  and  transfers  it  gra< 
taitously  to  another,  who  accepts  it ;  and  which  accep- 
tance, he  rationally  contends,  to  be  necessary  to  the  vali- 
dity of  the  transfer.  The  English  law  does  not  consider 
a  gift,  strictly  speaking,  in  the  light  of  a  contract,  because 
it  is  voluntary,  and  without  consideration ;  where- 
*436  as  a  contract  is  defined  *to  be  an  agreement  upon 
sufficient  consideration  to  do  or  not  to  do,  a  par- 

•  DrMt  CbM  Ffmmeait,  torn.  t.  Z>««  DoMliaiu  Eatri  Vift,  mc.  4,  i, 
and  11.1. 
k  Dmt  Dt*  G«M,  IW.  V.  «h.  3.  no.  10.  n.  C. 


DigizedtyGOOgle 


Lm.  XXXTIILI      of  rBM(H4AL  FSOraXTT.  438 

ticular  thing.'  And  jret  every  gift  whieh  is  made  perfect 
by  delivery,  and  every  grant,  are  executed  contiacts ;  f« 
tliey  ate  founded  on  the  mutual  eonseot  of  the  partiee,  in 
reference  to  a  right  or  interest  passing  between  them. 

There  are  tvo  kinds  of  gifts ;  1.  QiAs  simply  BO  called, 
or  gifts  in/er  vivos,  as  they  weie  distinguished  in  the  civil 
law ;  9l  Gifts  cauaa  mortis,  or  those  made  in  appreh^.- 
sion  of  death.  The  rules  by  which  they  are  governed 
are  different,  and  quite  distinct,  and  they  were  taken 
ftom  the  Rtmian  law. 

1.  Gifts  inter  vivos  have  no  reference  to  the  future,  and 
go  into  immediate  and  absolute  efiect.  Delivery  is  essen- 
tial, both  at  law  and  in  equity,  to  the  validity  of  a  parol 
gift  of  a  chattel  or  chose  in  action  ;  and  it  is  the  same 
whether  it  be  a  gift  inter  vivos,  or  causa  mortis.^  With- 
ont  actual  delivery,  the  title  does  not  pass.  A  mere  in- 
tention,  or  naked  promise  to  give,  without  some  act  to 
pass  the  property,  is  not  a  gift.  There  exists  the  loaLi 
panitentitB,  so  long  as  the  gift  is  incomplete,  and  left  im- 
perfect in  the  mode  of  making  it ;  and  a  conrt  of  equity 
will  not  interfere  and  give  effect  to  a  gift  left  inchoate 
and  imperfect."  The  necessity  of  deUvery  has  been 
maintained  in  every  period  of  the  English  law.  Dona- 
tio perficUur  possessions  acdpientis,  was  one  of  its  an- 
ciMit  maxims.'    The  subject  of  the  gift  must  be  certain, 


•  9  BImtis.  CoMi.  440. 

k  IrtNW  T.  SiiultpieM,  3  Btnuo.  ^  Aid.  551.  Bimit  *.  MvUiaiii,  T 
Tsmt.  Rtp.  297.  firTWii  t.  BntwiiriEg,  9  Vuty,  1-  Anlraboi  t.  Smith, 
19  Btid.  39.  Hooper  v.  Goodwio,  1  Swanit.  fUf.  485.  Slau  t.  SimB,  3 
Mai.  Btf.  V.  S.  117.  Nobl*  t.  Smith,  9  Joiiuon,  5S.  Adftmi  *.  H«?m, 
3  IraiM,  N.  C.  Rtf.  36&  Bat  though  Itia  two  comi  fint  menlioned  do 
Dot  adToit  to  uij  diatioctjoii  botTean  gilti  iater  u'tM,  and  gift*  csum 
mariia,  Ihore  m  caaoi  which  do  mako  it,  and  eoiuidat  a  pSl  inter  *ioo«, 
hj  parol,  accompaDied  hj  ace*fta»tt,  good  lo  pan  the  properly,  withont 
Mtual  dcUvBry  of  tha  ohalM.  Com-  Dig.  tit.  Biattt,  D.  2.  3  Maming  ^ 
Granger,  691,  note  e. 

•  AntR^i  V.  Smith,  19  Vatf,  39.  PCDDUgton  t.  GUIingi,  3  OiU  ^ 
J»i,u.  90S. 

1  Jmt.  Cint.  109,  eu«  9.    BrmettH,  it  tcfmbtndo  nrum  D»mi»h,  Uk 
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and  there  must  be  the  mutual  consent  and  concurreiit 
wiU  of  both  parties.  It  is  nevertheless,  hinted  or  assum- 
ed, in  aacient  and  modem  cases,^  that  a  gift  of  a  chattel, 
by  deed  or  writing,  might  do  without  delivery ;  for 
*439  an  assignment  in  writing  would  be  tanteimouut  to 
delivery.  But  in  Cotteen  v.  Misnng,*>  a  letter  tO' 
executors,  expressing  a  consent  that  a  specific  sum  of 
money  be  given  to  a  donee,  was  not  a  sufficient  act  in 
writing  ;  and  it  was  held  not  to  be  a  gift  of  so  much  mo- 
ney in  their  hands,  because  the  consent  was  not  executed 
and  carried  into  effect,  and  a  further  act  was  wanting  in 
that  case  to  pass  the  money.  The  vice-chancellor  held, 
that  money  paid  into  the  hands  of  B.,  for  the  benefit  of  a 
third  person,  was  countermandable,  so  long  as  it  remained 
in  the  hands  of  B.«  A  parol  promise  to  pay  money  as  a 
gift  is  not  binding,  and  the  party  may  revoke  his  promise ; ' 
and  a  parol  gift  of  a  note  from  a  father  to  a  son,  was  held 
not  to  be  recoverable  from  the  executors  of  the  father.' 

Delivery,  in  this,  as  in  every  other  case,  must  be  ac- 
cording to  the  nature  of  a  thing.  It  must  be  an  actual 
delivery,  so  far  as  the  subject  is  capable  of  delivery.  It 
miut  be  aeeundum  subjectam  materiam,  and  be  the  true 
and  effectual  way  of  obtaining  the  command  and  domin- 
ion of  the  subject.  If  the  thing  be  not  capable  of  actual 
delivery,  there  must  be  some  act  equivalent  to  it.     The 


3,  15,  IS.  Tha  delivery  mwt  be,  if  not  uIdkI,  ;Bt,  Dudsr  the  ciKuroHui- 
eta,  ooiutnictJTe  or  ■ymbolicaL  C>rnuline  t.  Colliiu,  T  SmsiUi  ^  Mar- 
tiall,  R.  438.  Id  Sonth  Cv»Iia&  il  ia  deeUrad  bj  (Utate  in  1830,  thil 
no  parol  gill  ot  iDf  cb&tlel  ihall  be  valid  affuait  ■nfaaeqiniil  creditora,  pnr- 
cbaaara,  or  morlgagee;  except  where  tha  dooea  u  laparate  anil  apart  tnta 
tha  danor,  and  actual  pojaosiiiHt  deliTered  at  tha  time  and  conttaoed  k  the 
donee  and  hia  repreaentatlTea. 

•  blowar'a  csM,  Wny't  Rep.  67.    [roM  t.  Smallpieee,  9  Some,  f  Aid. 
SSI.     Came  t.  Martey,  3  Ytrger'i  Tim.  Rtp.  583. 

»  1  Maddcek't  Ch.  Rep.  176. 

<  1  Dyer,  49,  a.  S.  P. 

a  PaarKD  t.  Peaiwni,  7  J«Jtn(.  Rtp.  36. 

•  Fink  T.  Coi,  18  Jff&na.  Ref.  145.    PiUi  v.  Hanpua,  9  BuUt^t  S.  C. 
Jlap.  S88.  S.  F. 
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donor  must  part  not  only  with  the  possession,  but  vith 
the  dominion  of  the  property.'  If  the  thing  given  be  a 
chose  in  action,  the  law  requires  an  assignment,  or  some 
equivalent  instrument,  and  the  transfer  must  be  actually 
executed.  Therefore,  where  a  donor  expressed  by  letter 
his  intention  of  relinquishing  his  share  of  an  estate,  and 
directed  the  preparation  of  a  release  of  the  personal  es- 
tate, and  he  died  before  it  was  executed,  it  was  held,  that 
his  intention,  not  being  perfected,  did  not  amount  to  a 
gift." 

"When  the  gift  is  perfect,  by  delivery  and  ac-  *440 
ceptance,  it  is  then  irrevocable,  unless  it  be  preju- 
dicial to  creditors,  or  the  donor  was  under  a  legal  inca- 
pacity, or  was  circumvented  by  fraud.  A  pure  and  per- 
fect gift  inter  vivos  was  also  held  by  the  Roman  law  to 
be  in  its  nature  irrevocable ;  and  yet  in  that  law  it  was 
nevertheless  revocable  for  special  reason,  such  as  extreme 
ii^ratitude  in  the  donee,  or  the  unexpected  birth  of  a 
child  to  the  donor,  or  when  sufficient  property  was  not 
left  with  the  donor  to  satisfy  prior  legal  demands.*'  The 
English  law  does  not  indulge  in  these  refinements,  though 
it  controls  gii^  when  made  to  the  prejudice  of  existing 
creditors. 

By  the  statutes  of  50  Ed.  III.,  ch.  6,  and  3  Hen.  VII. 
cb.  4,  all  fraudulent  gifts  of  goods  and  chattels  in  trust 


•  HiwkJni  T.  Blawill,  3  Eip.  Rep.  6G3.  NgUe  t.  Smith,  2  Johmt, 
Sep.  53. 

>•  Hooper  T.  GoodwlD,  1  Siettnil.  Rtp.  4B6.  Picot  y.  Suidenon,  1  Dtv- 
trnuc'*  If.  C.  Rep.  309.  S.  P.  Bj  the  civil  c<Mla  of  LouiMoni,  adiled  bjr 
Upton  and  Jenninga,  art  1533>  «  donsliaa  inter  dim*  of  inunovoblei  and 
chMM  in  iction  mut  be  TsiiGed  before  a  ootary  nod  twa  witnedel,  na- 
len  it  be  mnnoal  fifta,  accompanied  with  actual  delirary. 

'  Code,  lib.  8.  tit.  56.  De  Revaeandit  Dtmatianiiv*,  1.  10.  Ibid.  I.  8. 
Cvde,  lib.  3.  tit.  39.  De  innffieiUMit  Danationibu4.  Puff.  Droit  Dee  Oen», 
par  Baibejrac,  torn.  ii.  53.  u.  8a  by  the  cidl  code  of  Louiiiana,  art. 
1484,  1485,  the  donation  wonld  be  vmd  if  the  donor  diTcated  himaelf  of 
all  hia  property,  and  did  not  reaarre  Bnangh  tor  hia  own  anbaiitence  ;  and 
lie  eannot  deprive  hia  deacendanta  of  a  certain  portion.  L«gr«ii[e  t.  Bair«i 
11  Bob.  Lou.  R.  303. 
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for  the  donor,  and  to  defraud  creditors,  were  decland 
void ;  and  by  the  statute  of  13  EUz.  ch.  6,  gifts  of  goods 
and  chattels,  as  well  as  oi  lands,  by  writing  or  otherwise) 
made  with  intent  to  delay,  binder,  and  de&^ud  creditors, 
were  rendered  void,  as  against  the  person  to  whom  such 
fraud  would  be  prejudicial.  But  the  statute  exc^)ted 
from  its  operation,  estates  or  interests  in  lands  or  chattels 
conveyed  or  assured  bona  fid*  and  upon  good  considera- 
tion, without  notice  of  any  fraud  or  collusion.  The  stat- 
ute of  27  Eliz.  ch.  4,  was  made  against  fraudulent  con- 
veyances of  lands  to  defeat  subsequent  bona  fide  purchas- 
ers, and  it  applies  in  favor  of  snlmequent  purchasers  for  a 
valuable  consideration,  even  in  cases  of  fair  voluntary 
conveyances,  provided  they  were  purchasers  without  no- 
tice of  the  volimtary  conveyance.*  These  statutes  have 
beoi  re-enacted  in  New- York  and  with  increased  checks  ;^ 

•  Vida  n(/r«.  toL  4,  p.  463. 

k  jr.  V.  Sevind  SlBtula,  to],  ii.  p.  135.  no.  1  ;  Ibid.  tdI.  u.  p.  137. 
MC.  1.  3.  ^B  proTMlon  appliei  eqaallj'  to  every  apeciea  of  tranaTer,  mad 
to  thJDgi  in  action,  and  to  averj  charge  npoD  laadi,  gooia,  or  tbiDgs  io  M- 
lion  ;  and  not  only  in  fsmnr  or  ereditcm  and  pDrehaean,  bnt  in  ftvoor  of 
(ba  hein,  moeeMon,  penonnl  KftcMiitatiTM,  antt  aoigneae,  who  iepna»4 
them.  It  i>  even  made  »  tniidemsanor  lo  be  a  puly  or  privy  to  any  con- 
reyanoe  or  onguineTit  of  any  interest  in  goods  or  thingi  in  action,  u  wall 
aa  in  landi,  with  intent  to  defVaud  prior  or  anbaeqnent  parchaaan,  or  to  de> 
lay,  hinder,  or  defend  cnditDrs,  or  other  peraooB.  Ibid.  *oL  ii.  p.  690.  aae. 
3.  In  Loniwana  it  ia  held,  that  the  tight  of  a  cteditor,  to  attack  a  aaJe  as 
fraadalent,  made  by  bia  debtor  to  m  third  pcraon,  depends  on  hia  ahowing 
be  waa  a  cteditor  btfon  tbi  dale  of  tbt  act.  Lopex  t.  Bergel,  IS  £«b>«. 
Jle^  197.    Tbia  role,  I  abmld  think,  waa  rather  too  atrict  for  >n  caaea. 

The  stelnle  in  Conneolicat  agmntt  fivuduitnl  mtntt/ancti  ia  diatin- 
gnidwd  for  ita  arniplieity,  preoiaion,  and  breTity.  It  declare*  that  all  ttm- 
dnlant  oonreyancea  of  [anda  or  ehaltela,  and  all  bondi,  auiti,  judgment*, 
•lecotiona,  and  contraeta  made  with  intent  to  aroid  any  debt  or  doty,  are 
utterly  raid,  aa  against  the  penooa  whose  debt  or  dnty  la  endeavonttd  to 
be  avoided.  Rtvitid  SlatiUti  af  Cnmiclieul,  1891,  p.  S4T.  The  Ohn 
atatnte  of  laiD,  «nd  the  atatnte  of  Illinoia,  of  IS9T,  and  of  North  Carolina, 
by  the  Reviled  Statntei  of  1837,  p.  2B7,  make  all  inch  conTeyancea  equal- 
ly Titid,  ai  Bgsinat  credilora  and  porchsaera.  The  atatatei  of  Kentucky  of 
"  ISth  December,  1830,  and  of  Feb.  1st,  1839,  render  all  mortgmea  and 
daada  of  traat,  of  real  or  pertoaal  property,  nnleaa  raeorded,  void  RfiiMt 
oeditora  and  porchaaara. 
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and  doubtless  the  principle  in  them  though  theym&y  not 
have  be^  fonnaily  or  substantially  re-enacted,  prevails 
throughout  the  United  States.'  AH  the  doctrines  of  the 
courts  of  law  and  equity,  concerning  voluntary  settle- 
ments of  real  estates,  and  the  presumptions  of 
fraud  arising  from  them,  *are  applicable  to  chat-  *441 
tels ;  and  a  gifl  of  them  is  equally  fraudulent  and 
void  against  existing  creditors.)!  Voluntary  settlements, 
whether  of  lands  or  chattels,  even  upon  the  wife  and  chil- 
dren, are  void  in  these  cases,  and  the  claims  of  justice 
precede  those  of  affection.':  The  English  cases  •were  ex- 
tensively reviewed  and  considered,  in  the  case  of  Heads  v. 


•  8m  toI.  JrAu.  4.  p.  483.  la  Cadosui  t.  EeDiiaU,  Cowp.  4M,  heai 
HansfieU  otaervtd,  tb>t  the  priaciplM  and  rulei  of  tlie  common  Un,  wfr* 
u  itrmig  ■goinit  f^nd  In  »t«7  ihape,  u  the  Ratutcs  of  13  and  ST  Elii. ; 
end  Ihoae  itstate*  m  eoniidered  u  enly  datimwrj  at  tb«  principle*  of 
the  common  law.  Muahall,  Ch.  J.,  in  HamUton  y.  RnneU,  1  CrracA, 
316)  to  the  tame  ftnM.  Lord  Cok«  conudend  the  itatnte  ef  13  Etii.  u 
dttJaratory  of  the  common  Uv.  Co.  LUt  76.  a.  990.  b.  It  pnrfeSM  to 
be  10.  In  North  Canlma,  by  aet  of  1606,  •))  gift*  of  alsTe*  era  Ttid,  im- 
bs  in  writing,  ligned  bj  tbe  donor,  and  atlMted  b<f  one  inlacribing  wlt- 
aoMi  and  proved  or  acknowledged,  and  ragivtsred  within  one  year. 

k  Bayard  t.  Hidlnan,  4  Jokai.  CL  Rip.  4S0.  An  immwal  and  eoimpt 
mettae  ii  not  CMentisl  to  render  die  not  frandnlent  ai  to  crediton.  It  b 
coDilrBetiTely  *o  if  it  necsaarily  leads  to  the  mjnry  of  the  cmditor.  Mont- 
gDoMiy  T.  TiUey,  1  B.  Momt,  157.  Hath  t.  Bank  of  U.  a  in  Ck.  LntU- 
nOU,  £(nl¥eiy,  Aagnet,  1843. 

■  lliii  aantiment  ii  >tmi|^r  hieoloalad  and  «ent«nt>oiHly  ezpnand  by 
CJMre,  (De  Qff.  1.  14.)  Vidmdim  tt  igii»r,  ut  «e  tibmOiUtt  Blmnir, 
fiM  fTMit  •■Bcit,  tuetat  nmiun.  NMi  ttt  mim  Ubtralt,  qmid  non  idtm 
jiWlaM.  Bat  wtlltinmt*  ofptrional  ettatti  nn  held,  in  England,  not  to 
ba  within  37  EUii.  ch.  4  j  and  a  Tolnntary  aetUement  of  them  by  persona 
tut  Mdebted  tt  tit  limt,  ii  good  agaiiiat  a  mbaMiiiont  pnnshanr  for  a  ral- 
naUe  oanaider«li<Hi.  1  Sim.  ^  Stu.  315.  And  in  Bohn  t.  Headley,  7 
Ban.  4  Jahni.  257,  it  w««  hold  that  a  gilt  of  chatteie  by  a  father,  not  in- 
debted at  the  thne,  to  hia  child,  by  deed,  »Uk  a  prvritian  that  Vu  ioner 
wo*  ta  Ttlaiti  potMitton  and  wet  fer  lift,  wm  ndid  ooder  13  Elii.  and 
■In  u  common  law,  and  good  tgainat  a  mbaoqaeat  pnrchHar.  A  gifl  of 
a  parlicolar  chattel,  tboogh  the  girai  be  at  the  time  indebted  more  than 
lie  is  worth,  has  been  held  to  Im  only  preanmpliTe  evidenee  of  Iraod,  and 
not  neoeaaaiilj  void.    Toobnin  t.  BncbuMn,  1  Ste%Mrt'*  Ai».  Ktp.  67. 
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lAvingsion  ;*  and  the  doctrine  of  that  case  was,  that  a 
voluntary  settlement  by  a  person  indebted  at  the  Ume, 
was  ftaudolent  and  void,  as  to  existing  creditors.  The 
conclusion  in  that  case  was,  that  if  the  party  be  indebted 
at  the  time  of  the  voluntary  settlement,  it  is  presumed  to 
be  fraadulent  in  respect  to  such  antecedent  debts,  and 
that  the  presumption  did  not  depend  upon  the  amount  of 
the  debts,  nor  the  extent  of  the  property  in  settlement,  nor 
the  circumstances  of  the  party.  There  is  no  such  line  of 
distinction  set  up  or  traced  in  any  of  the  cases.  The  at- 
tempt would  be  embarrassing,  if  not  dangerous  to  the 
rights  of  creditors,  and  prove  an  inlet  to  fraud.  The 
principle  had  not  only  been  previously  established  in  the 
state  of  New- Jersey, ■>  but  it  has  since  been  recognized  by 
the  supreme  court  of  New-York,"  and  by  the  supreme 
court  of  the  United  States ;  and  it  prevails  equally  in 
several  of    the  otber    states.<3     A  voluntary  convey- 


•  3  Jaluu.  Ch.  Rtp.  4B1. 

b  ]>«]  T.  De  Hut,  I  HaUu^t  Rtp.  450. 

•  Jaekaaa  t.  Seward,  5  Cewm't  Rf.  67.  Ths  doetme  of  the  ewe  of 
JackiOD  V.  Seward,  u  eettled  ia  the  ooDit  of  eiron,  in  6  CetBen'i  Rtp.  406, 
ii  not  preeeed  to  the  eeTere  ezlent  of  faolding  b  voluntary  oaDTflyenee  ab- 
eolutel;  v^d,  tboagh  there  be  k  mall  iodebtedDm  at  the  time.  It  Je  only 
•a  under  oertaia  errcnmstancee.  The  qnertion  ii  one  of  band,  id  faM,  tor 
a  jury.  See,  alao,  to  the  eame  pMnt,  Jeckeon  v.  Peck,  4  WtndelTi  Rtp. 
30O.  HopkirkT.  Bandolph,SAr<>cJt>nh-auf&,I33.  Van  Wick  t.  Seward, 
6  Paige,  63.  The  rale  in  Vennont  and  Peonerirania  ii  to  the  eame  eSSeek  ; 
BEid  indabtediwHi  at  the  time  of  the  volnntaiy  eattleniBnt,  ia  only  pte- 
Bumptire  erideoee  of  tnai,  and  the  cwnclinioa  will  depend  npon  the 
amount  of  the  debt,  and  the  eitate  of  theeettler,andotber  cirEumitanoai. 
Bracket  t.  Waite,  4  Vermont  Ref.  389.  Cbamben  v.  Spencer,  5  WatU, 
404.  Poatan  t.  Foiten,  -1  Wharbm,  37.  In  Van  Wyok  t.  Seward, 
Chancellor  Walworth  held,  that  if  a  parent  makee  an  adTancement  to 
llie  child,  and  honerily  and  &irly  retaiai  in  hie  kandi  anffieient  property  to 
pay  all  \aB  eziating  debta,  the  child  will  not  bebonudto  rafnnd,  even  thoafh 
the  parent  doee  not  pay  hie  debtt  toietiDg  at  the  time  of  the  adTanoament. 
A  TOlnotary  conveyancs  ia  not  per  tt  f  randnlent,  even  ai  af^ainet  orediton 
to  wtiom  llie  grantor  wee  indebted  at  the  date  thereof.  Buik  of  U.  S.  v 
HoOMDan,  6  Poire'*  Rep.  536. 

•  Seiton  T.  Wheatoa,  B  Wkealm,  939.  Hinde  t.  Lon^worth,  11  IhU' 
199.    llwinpaon  t.  Don^Mtty,  19  Strg.  ^  Ravlc,  448.    PaAoi  *.  Pn«- 
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aiice,  if  'made  with  fraudulent  views,  wonld  seem 
to  be  void  even  as  to  subsequent  creditors;  but  no^ 
to  be  50,  if  there  was  no  fraud  in  &ct.* 


tar,  9  Mat.  Rtp.  390.  B«nnet  *.  Bedfbrd,  11  lUd.  431.  Mtmm  v. 
Dyw,  4  Orwnlnif*  lUp.  53.  Hndnall  v.  Teudall,  1  M'Cerd'i  Rtp.  SS7- 
O'Danlel  t.  Cniwfoid,  4  Det.  N.  C.  Rep.  197.  HuKia  t.  Bockner,  4 
Dana't  K.  Rtp.  2M.  Hilli  t.  Morrii,  1  Bafman'i  Ch.  Rtp.  419.  In 
Hadod  T.  Wildu,  (4  ItCori't  Rtp.  394,)  it  wm  beld,  that  ■  Tolnntur 
doad  in  tiTOor  «f  wif*  M  cbiUtm,  wu  ralid  •punat  ■ataaqnent  porchai- 
en  with  notioa  ;  bat  it  wu  loid  w  to  txlaUag  oreditaii,  if  the  donor  war 
■t  the  a&me  time  largtly  iodebled.  To  the  aame  pntpoae  it  wu  decided  in 
tha  coait  of  nppeala  in  South  Carolina,  in  1830,  in  Howard  t.  Wiilisnu, 
that  a  Tolantaiy  gilt  t«  a  child  waa  not  necetaarily  void  ai  to  eiiiliDg 
creAtOTB,  (at  tl  w»iild  diptnd  upoa  eireiimalaitef  ;  and  that  ■  Tolnnlary 
gift  to  a  child,  if  made  hana  fide,  woold  be  gooJ  agMnat  nbaequant  credil- 
oia,  OTen  without  notica  of  it ;  and  that  the  pasKHoa  b;  the  donor,  if  tbe 
doDee  be  a  child  reading  with  tbe  pareal,  wai  not  to  be  deemed  a  badge 
of  Brand.  CanltTm  Low  Jmtmat,  No.  3.  p.  S31.  1  Bailey't  Rep.  575.  S. 
C.  A  very  inconitdarable  amoont  of  debt  exiiliog  at  tbe  time,  woald  not 
effect  tbe  gilt  aa  to  cutting  credrton.  Ibid.  585,  note.  M'Elwae  t.  Sot- 
toD,  3  Ibid.  198.  Haeb  a  gift  i*  good  even  agamat  anbaeqaent  crediton 
with  notice,  though  the  donar  retaiua  poaaaiaion.  Madden  t.  Dajr,  I 
Batltf't  Rep.  567.  Cordery  r.  Zeal;,  9  Ibid.  905.  Tbe  Engliah  coarti 
•aem  now  inclined  to  be  aa  indnlgent  as  any  of  the  eonrta  in  tbia  eonaliy, 
for  from  the  langaafre  of  the  jndgea  of  the  K.  B.,  in  tlie  caie  of 
Sbean  v.  Rogers,  3  B.  ^  Adflph.  363,  wo  are  led  to  infer,  that  tbe  peitr 
musl  be  indebted  at  the  tima  to  the  extent  or  the  inBol*enoy,  to  reader  hii 
conveyance  ftaodnlent  within  tbe  rtatnte  of  13  Ellc.  eh.  5.  In  HaMadia- 
aetta  he  need  onljr  to  be  deeply  indebted  and  not  to  tbe  eitent  of  inut>- 
rencf.  Farkman  v.  Welch,  19  Pict.  Re^  331.  Ttie  N.V.  RtviMtd  Sla- 
tale*,  (vol.  ii.  p  137.  aM.  4,)  have  relaxed  the  itrietaMa  of  the  doctrine  in 
the  text,  a*  to  volimtar;  pita  and  toarvfuavtt,  by  declaring,  that  no  eon- 
Teyanee  or  charge  (and  the  proviaioQ  appliea  eqaally  to  lan^  and  chattels) 
■bonld  be  adjudged  ftindnlent  a*  agaioit  credilon  or  purchaaen,  «ililjr  »n 
tk4  grmnd  tltat  it  wai  not  founded  on  a  valuable  eantideraUen.  In  Loifc 
iaiana,  a  deed  oannot  be  aat  ande  aa  fraudalanl  by  a  creditor,  who  becomes 
aacba/lerthe  date  of  tbe  alieDBUoD,nnleaB  it  be  proved  to  have  been  made 
witbaniDtentk>atode(^BdrBlDreoredton.  IHeserr.Black,  17  Man.Z«u. 
A«p.96.  In  Farkman  t.  Wekb,  19 Piek.  JI.931,it  wm  held,  that  ■  eonvej- 
anca  under  the  I31h  Elii.  o.  9,  made  npen  a  aeeret  trast  and  with  rreDdu- 
lant  intent,  may  be  avoided  by  mbmqutnt  aa  wall  aa  by  proviao*  eredilor*. 
•  Keade  v.  Livingston,  3  Jolkiu.  Ck.  Rep.  501,  509.  Baanol  v.  Bedford 
Back,  II  JWon.  JIr;i.  431.  Damon  v.  Bryant,  S  Pict.  Rep.Ali.  Hewe 
v.  Ward,  4  Or*enU«/'t  Rep.  195.  Sexton  v.  Wheaton,  S  Wlieaton,  939. 
Hind*  V.  LoDgwortb,  1 1  Ibid.  199.    Benton  t.  Janes,  8  Cotn.  Rep.  186.     i 
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It  has  been  said  by  the  elementary  ■writers,"  that  the 
statute  of  13  Eliz.  does  not  extend  to  Toluntary  settle* 


Talidi^  ii  ii«r«  chran  in  Eogjutt  to  a  MUlimgiit,  whan  the  party  wu 
largely  iodebted  at  the  time,  and  Eabaequont  crediton  hsTe  ap[d>ed  for  re- 
lief. If  the  deed  be  tet  andn  ai  &aadalent  againat  crediton,  labeeqnent 
eredilon  are  let  in.  Richardion  t.  Smallwood,  1  Jacob'*  Hep.  659.  Mr. 
Joatica  Stoiy,  In  bia  Commtntaritt  an  EquHi/  JvTUpmd«itet,  p.  351, 
dnv«lha  cMMlnaion  ai  tolJie  (qaiiiau  of  the  mailer  of  the  lolb  in  thaoHe 
last  cited,  that  indebtednaM  at  the  time  waa  a  circoinitBiice  pre*ainpti*e  of 
a  frandulant  intenL  Thi*  learned  commentator  has  examined  the  anlhar- 
itiei  on  the  qneation,  (Com.  p.  343 — 360,)  rely  critically,  and  he  comea  to 
the  eonctnaian,  that  the  doctrine  in  tEie  caae  of  Beade  t.  liringaton  i* 
atricliHtmi  juri* ;  and  he  eridently  tattle*  down  opon  the  conclniionnnder 
the  italoto  of  13  Eliz.,  that  mere  indebtadneM  at  the  time  would  not  ftr 
M  eatabliah,  that  a  Tolnntary  eonveyanee  «&■  roid,  even  as  to  eii«tin£ 
crediton,  nnleaa  the  other  circmnitanoaa  of  the  caae  juMljr  crtatei  aprt- 
naoftiott  qf  fraud,  aetval  or  centtrvetiM,  /tmi  tht  condi'ltsn,  *tat«  aad 
ramk  of  lAe  pnrliM,  anJ  lit  diriet  itndtncy  of  tbi  conMjwicf  le  la^tr 
lA<  right*  of  eriditar*.  I  have  no  donbt  that  thia  ia  the  tendency  of  the 
daabiona  both  in  England  and  America,  and  that  tho  conolmkma  of  ftand 
are  to  be  left  aa  matteri  of  fact  to  a  common  jory.  The  dootrine  is  fieade 
T.  Ii*in£aton,  and  of  thoae  En^iah  chancellon  on  whom  it  reatad,  i*  aa 
I  greatly  fear,  loo  etam  for  the  preaent  timei.  If  the  etetUtor'a  claim,  at 
the  time  of  the  Tolontarr  eonTayanee,  reated  in  unliquidated  damage*  for 
a  tort,  which  had  not  been  then  aaoartained,  and  made  certain  by  a  judg- 
ment, yet  be  ia  entitled  to  the  benefit  of  hia  ohaiacter  aa  a  creditor,  mm 
against  the  conveyance.  Fox  t.  Hilli,  I  Conn.  Rep.  295.  JaekaoB  T. 
Mjen,  18  JoAnj^  Rep.  435.  In  Van  Wyek  t.  Seward,  in  the  ooart  of 
anon  of  New-Yetk,  in  1B3T,  (18  WendeU,  393.  405,)  the  free,  aoand  and 
elevated  reflecliona  of  Mr.  Jnitice  Brenaen,  op  the  doctdiM  in  Ra*de  t. 
livingaton,  andin  JaokaonT.  Sewoid,  fi  Cneni,  67,  which  foUowad  it,  ai* 
delivared  with  elegance  and  atreogth.  He  thinka  tliat  the  preenmpttan  of 
a  frandnlent  intent  may  be  and  onght  to  be  in  caaea  of  that  kind,  an  inla- 
ranoa  of  law,  and  he  doea  not  eonatnia  the  caae  In  8  Coweii,  406,  aa  OMt- 
tradicting  that  priodpla,  bat  oonoladaa  tiiat  the  court  had  not  advanced  a 

■  Athtrlty  an  Maniagi  Settlemattt,  990.  1  KobtrU  «n  TVaainbal 
ConmyoRCM,  431, 429.  Mr.  Joatiee  Story,  in  hia  Camm.  en  EqaUy  Jar- 
ifpnuiraca,  361,  aaya,  that  tbe  Engliah  doctrine  haa  at  length  aettled 
down  in  favonr  of  the  propoeitioa,  tliat  in  order  to  make  •  vdnotary  con- 
veyance vmd  aa  to  cieditoia,  either  exittiug  or  nibeequeat,  it  ia  indiipanaa- 
Ue  that  it  ahonid  tranafer  property  which  would  be  liable  to  be  taken  in 
eieention  for  tbe  payment  of  debta. 
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ments  of  property  which  a  creditor  could  not  reach  by 
legal  process  ia  case  no  settlement  had  been  made,  such 
as  chases  in  action,  money  in  the  funds,  &,c. ;  and 
therefore  that  a  Tolnntary  "settlement  of  that  spe-  *443 
cies  of  property  must  be  good  against  creditors, 
even  if  made  by  an  insolvent  debtor.  The  difficulty  of 
reaching  that  species  of  personal  property  was  discussed 
and  considered,  in  the  case  of  Bayard  y.  Hoffman.* 
The  cases  were  found  to  be  contradictory,  and  the  ques- 
tion unsettled  ;  but  there  appeared  to  be  much  good  autho- 
rity and  much  strong  reason  for  the  opinion,  that  personal 
property,  not  tangible  by  execution  at  law,  could  be  reach- 
ed by  the  assistance  of  a  court  of  equity.  Without  such 
assistance,  there  would  be  great  temptations  to  fraudulent 
aliraiations ;  and  a  debtor  under  the  shelter  of  it,  might 
convert  all  his  property  into  stock,  and  settle  it  upon  his 
family  in  defiance  of  his  creditors,  and  to  the  utter  sub- 
version of  justice.     In  Spader  v.  Davis,^  the  court  of 

^iigl«  itep  tow&Tdi  d«D7ing  the  doctrine  of  li^  f^od,  u  laid  down  k 
lUade  V.  Uringrton. 

In  notiilg  ths  T&eillBtiug  aud  ooatrad[Btory  decnonion  the  pinnt  of  tbs 
nliditj  of  volDDlary  gilta  And  cnuTejruicti  of  property  by  penaui  indebt- 
ed at  ths  time,  it  ii  ptunnil  to  peroeiTe,  in  h>  rntaj  initnucea,  the  tendeney 
to  a  lax  doctrine  oa  (he  enl^ect.  The  relaxation  goea  to  dsitroy  conserra- 
live  priamtde*.  and  to  commit  aonnd,  wholanme.  and  alem  ruiea  of  lav, 
Id  the  popniar  diipoMl  and  anataMe  jadgfmAnt  of  jnron.  The  very  able 
dacieioD  of  tlie  mprame  court  of  North  Carolina,  in  Decemberi  1833,  in 
O'Daniel  t.  Crawford,  4  Z>ra.  N.  C.  Rep.  I9T,  itanda  ont  firmly  opposed 
to  Ihia  enemtins  infirmity.  II  baa  astabliahed  by  atgumeat  and  authority,  - 
resting  on  ths  lOnndest  foundations,  the  rule  that  no  voluntary  oonToyance 
of  property,  CTsn  to  a  child,  will  be  npbsld  to  defeat  any  oredilor  eilating 
at  the  time,  haw«T«r  imall  the  amount  of  the  demand.  It  waa  well  ob- 
tstred,  that  there  is  not  tn  English  ease  In  chancery  to  sustain  the  gift  in 
such  a  case,  and  tbia,  I  think,  was  fUlly  sbown  in  the  review  of  the  caaee 
in  Read  t.  linngston,  mentioned  In  the  text. 

•  4  Joint.  Ci.  Rep.  450. 

0  S  Ibid.  980.  Thia  decinon  in  Spader  r.  Davis  had  important  influences 
on  the  jaria{mideace  of  New-York,  and  nay  be  considered  as  (he  oripn 
and  fonudatjon  in  this  country,  at  the  eradilsr*  bill,  to  supply  the  iueffica- 
ey  of  tbe  eieoatlon  at  law,  which  haa  made  aaoh  a  conapicuooa  (^nre  iii 
the  snbMqnent  boainen  and  practice  in  ohanoery. 
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cb&Dcery  assisted  a  creditor  at  law  to  reach  personal  pro- 
perty which  the  debtor  had  previously  conveyed  away  in 
trust.  That  case  was  affirmed  upon  appeal  ;■-  and  the 
language  of  the  court  of  errors  was,  that  the  court  of  equity 
would  assist  a  judgment  creditor  at  law  in  discoverit^  and 
reaching  personal  property  which  had  been  placed  in 
other  hands ;  and  that  it  made  no  difference  whether  that 
property  consisted  of  choses  in  action,  or  money  or  stack. 
This  dispositionof  the  courts  of  equity  to  lend  assistance 
in  such  cases,  was  afterwards  checked,  by  the  argumeut 
and  opinion  in  Donovan  v.  Mnn,t>  where  the  chancellor 
held,  that  the  doctrine  of  equitable  assistance  to  a  judg- 
ment creditor  at  law,  to  enable  him  to  reach  choses  in 
action  of  his  debtor,  was  to  be  restricted  to  special  cases 
of  fraud  or  trust  ;  and  that  without  some  such  spe- 
cific ingredient,  the  case  was  not  of  equitable  jurisdic- 


»  so  Jolau.  Rep.  554. 

)>  1  H«ptii».  Brp.  59. 

*  The  Eagliih  equity  jnriadictioD  would  •Mm  not  to  b«  oanied  bejnuil 
Uie  doctrine  in  the  oue  of  Don&Tsn  t.  Fain  ;  (Otla;  v.  Uooi,  T  Pritt't 
Exeh.  Rep.  374 ;)  bnt  the  iV.  Y.  Rtm$td  Slatuts;  vol.  iL  p.  173.  nc.  38, 
hsTe  rartonatelj  canied  to  the  fntl  extent  the  principle  daclered  in  Spader 
V.  Darii,  uid  (pven  juriadiction  to  the  court  of  chancery  to  aatiafy  delit*  at 
1aW|  out  of  debit  due  la  tha  dtftndant,  or  tliingi  in  aetwn,  nr  property 
Jield  in  Inut  /or  kin,  after  a  fieri  faciae  at  Uw  baa  been  retnmed  tmUa 
bona,  and  tbe  remedy  at  law  bona  fide  exhatuted.  In  Tappan  t.  Erani, 
II  N,  H.  Rep.  311,  tbe  powei  of  the  coart  of  chancery  to  reach  eboaea 
in  action  in  aid  and  aatiafacUon  of  a  Jndpnent  at  law  afler  tbe  remedy  at 
law  baa  been  eihansted,  u  diaooaaed  and  eatabliabed  in  the  clearaat  man- 
ner; and  tbe  AMiatant  Vice  Chancier  in  Slorm  v.  WaddHi,  3  N.  7- 
Legal  Oieerver,  373,  abowed  alia  very  aatliractoTJIy,  that  loaf  be- 
fore the  caae  of  Spader  t.  Daria,  it  waa  aaltled  law  that  an  nnntiaSed  ei- 
ecuUon  creditor  had  a  ri^t  to  reaort  to  chancery,  to  compel  payment  of 
hn  jadgment  debt  oat  of  oqoitablo  iatereit*  and  thing*  in  action  of  the 
judgment  debtor.  A  credilor'o  bill  will  lie  in  chancery  to  collect  a  public 
tax  eaaeaaed,  out  of  the  eqaitable  intereita  and  cboaei  in  action  ef  a  dotim- 
daot,  on  the  collector'a  return  of  do  Tiaible  property  on  which  to  lery. 
SuperriMT*  of  Albany  Co.  v.  Dnraut,  9  Paige't  Rep.  1S3.  So,  in  Ohio, 
Kentneky,  Michigan,  Georgia,  PetinaylTatiia,  TenDwwee,  HiMiaaippi,  aad 
probaUy  io  other  atataa,  ■  jndgment  wvilitor  ia  anthoriied,  b;  atatuta  to 
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•II.  Gifts  causd  mortis  have  been  a  rabject  of  very 
frequent  and  extwisive  discussion,  in  the  English  courts 


■aba  and  lell  on  eiscutJoD,  or  ippljr  for  tbe  aid  of  chancery  powsn,  to 
leaoh  ckoiet  in  action,  itock,  property  or  msney  ta  the  handi  of  third  per- 
■ona,  or  Tolaatary  uai^aea,  when  the  debtor  haa  not  property  enfficient 
to  laliafy  the  jadgrmest,  wbicll  can  be  reached  by  ejaentiaa,  and  the  lem- 
adj  at  law  haa  been  exhanatad.  Under  that  tMiittuiM  eqailahle  intereati 
and  ohona  in  action,  and  interest  in  joint  atoek  eompaniee,  may  be  made 
lobjeel  to  the  payment  ot  jadgmenla  at  law.  Slatvte*  rf  Ohit,  1831. 
Acr  af  Tetmatie,  1B33.  Act  of  Kintueki/,  FabtDaiy,  IB38.  Ael  of 
Otorgia,  1S39.  Purdtn't  Dig.  368. 371.  313.  Sfolvira  «/  Coiauetieut, 
1838,  p.  G5.  Hobbard,  Id.  98.  Wright  t.  Petrie,  1  Swuitt  ^  M.  Hut.  Ck- 
R.  053.  S95.  C.  C.  U.  S.  for  Hicbigaa,  October,  1841,  where  that  conrt  ana- 
laiced  on  demnrrer  a  ereditor'a  bill  in  chancery  againit  ohoees  in  action,  &c. 
Freeman  t.  Michigan  Slate  Bank,  1  Wattcr'i  Mich.  CL  R.  63.  Williama. 
In  Naw-Hampehlre,  bank  nateamay  be  attachad  on  meoie  proceae,  and 
wUoo  exBCtUion.  Spenoe  t.  BlaiadeU,  1  N.  H.  Caoei,  19B.  Money  may 
be  levied  onjbn  faeia*.  1  Bajky"*  S.  C.  Rtp.  39.  13  Johiu.  Stp.  330. 
So,  in  New- York,  bank  billa,  and  other  efideacea  oT  debt,  i«ned  by  any 
moniad  coiporation,  or  by  the  goveniineat  of  Ihs  United  Slatea,  and  cir- 
eolated  aa  money  ;  and  in  Conneclicnt  all  corporate  stock,  may  be  levied 
npoQ,  and  eold  under  axecntiOD  at  law  without  reooniae  to  chancery.  If. 
Y.  Raiiid  Siatutn,  vol.  ii.  p,  366.  Bivioed  Stalutet  of  Caimectiatt, 
1631.  The  New-Tork  proviaion  in  chancery  extenda  to  propertj  and 
Ihinga  in  action  held  in  tmat  for  the  debtor,  with  the  exoeption  of  auob 
tnata  m  havt  httn  enatad  by,  and  of  fmd»  to  itld  in  tnut  practiding 
/ran  tome  otitrperto*  than  tia  dtf*niaiit  iimnlf.  Ibid.  p.  174.  aec.  39, 
39.  Vide  infra,  toL  iv.  p.  430.  In  KenttMky,  by  statutea  of  1831,  and 
1838,  eqoiliea  of  redemption  were  made  anbject  to  nlo  on  axecntian.  In 
Haryland,  eqoitaUe  eMataa,  are  liable  to  aale  nndar  t  fi.  fa.  in  the  ftme 
nannei  that  legal  eatatea  are.  H'HecheD  v.  Manoan,  8  OiU.  ^  Joknmm, 
58.  But  in  North  Carolina  choaea  in  action  cannot  be  reached  by  ajt/a. 
at  law,  nor  by  a  conrt  of  equity.  Pool  v.  Glover,  9  IredeU,  139.  Doak 
T.  Bank  of  the  Slate,  IrtdtlUt  Rep.  lor  Jane  term,  1B46,  337.  Nor  in 
New-Jeriey  can  ttnat  eatatea  be  aold  an  execnlimi.  The  itatnte  of  S9 
Chaiiea  IL  eh.  3,  on  that  point  haa  not  been  adopted  in  Tfew-Jetaey. 
No  eqnilahle  interest  can  be  levied  on  and  aold  on  execution  at  law.  Dia- 
harough  v.  Oatcalt,  Saxton't  N.  J.  Ck.  Rep.  398.  In  En^and  an  aqaita- 
Ue  inlereat  ia  nut  laleable  under  *fi.  fa.  BcoO.  t.  Seboley,  8.  Eatl,  467 ; 
nor  doea  a  oonit  of  equity  conaider  a  )Ddgment  or  eieontion  at  law  as  bind- 
ing a  mere  eqnitable  inlereat.  See  Bryant  v.  Peny,  1  JoAn*.  Ck.  Rep.  56. 
Hendrielcav.  Bolnnaon,  3  lb.  312.  Diaborongh  v.  Oatcatt,  st.  rap.  In 
Hereer  v.  Beale,  4  Ltigh'i  Rep.  307.  Preeident  Tacker  was  inclined  to 
the  doouine  ia  Bayard  t.  BoSoian,  4  Joint.  Ck.  Rep.  450,  that  whwe  a 
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of  equity.  Such  gifts  are  conditicmal,  like  legacies ; 
aDd  it  is  eesentiat  to  tbem  that  the  donor  make  th«n 
in  his  last  iUness,  or  in  contemplation  and  expecti^ 
tion  of  death ;  and  with  reference  to  their  eSoct  after 
his  death,  they  are  good  nothwithstanding  a  pre- 
vious will,  and  if  he  recovers,  the  giit  becomes  void> 
The  apprehension  of  death  may  arise  from  infirmity,  or 
old  age,  or  from  external  and  anticipated  danger.  ■> 

The  English  law  on  the  subject  of  this  species  of  gift, 
is  derived  wholly  &om  the  civil  law.  Justinian  was 
justly  apprehensive  of  fraud  in  these  gifts,  and  jealous  of 
the  abuse  of  them,  and  he  required  them  to  be  executed 
in  the  presence  of  five  witnesses.  We  have  not  adopted 
such  precautions ;  though  it  has  been  truly  declared, 
that  such  donations  amount  to  a  revocation  pro  tanto  of 
written  wills ;  and,  not  being  subject  to  the  forms  pre- 
scribed for  nuncupative  wills,  they  were  of  a  dangerous 
nature.  By  the  civil  law,  they  were  reduced  to  ihe  si- 
militude of  legacies,  and  made  liable  to  debts,  and  to  pass 
for  nothing,  and  lo  be  returned,  if  the  donor  recovered,  or 
revoked  the  gift,  or  if  the  donee  died  first.*  It  was  a 
disputed  point  with  the  Roman  civilians,  whether  dona- 
tions catisd  mortis  resembled  a  proper  gift  or  a  legacy. 

credlloi  ¥ru  in  pamul^of  ha  damaad,  and  tfa«  dgbtor  truuTsn  bit  ohom  ia 
aotioa,  (todki,  &c,  to  tnuteas  for  bii  bsDefit,  the  crsditor  would  be  ontHItd 
to  be  unrted  ia  aqnily.  In  Geargik  an  aqoitolde  inteceet,  or  m  diitribativ* 
•hvsiimotmbJBctto  nle  on  ezecolioii.    Colvard  v.  Coie,  DudUi^i  JI.99. 

>  Svint.  18.  Dnuy  v.  Smitb,  1  P.  Wmt.  404.  Bloaat  y.  Bnirow,  1 
Vitey,  I'sn.  546.  Sir  L.  Bbadwell,  in  Edwuda  t.  Jonea,  T  raiment,  335. 
B.C.lMyltu^Crmg,WS.  WelU  T.  Tueker,  3  Bmney'*  Rep.  366.  Is 
NicblBT  T.  Aduns,  3  Wharton,  17,  it  wu  beld  not  to  be  indiapeiM«ble  to  a 
T&lid  dekatie  eaam  morti*,  that  it  riionld  ba  mads  in  exiremu  like  a  niia- 
eupaUve  wilt.  Tb*  Ch.  J.  defined  it  to  be  a  conditional  gift  depending  on 
the  cODtingsncy  of  upectad  death,  and  that  it  wa«  defeaaable  by  revooa- 
lion,  01  deliiretsiice  teem  the  periL  To  conatltate  a  ilinuitto  MOrlie  eauti 
the  ciionmatBDcea  mB*t  be  ■oeh  aa  to  ihow  that  tbo  donor  intended  the 
gift  (o  take  effect  if  be  ahonld  dis  ahortlj  allerwarda,  hnt  that  if  he  ahonld 
rocovei,  the  thing  ahonld  be  raalond  to  him. 

t  Dig.  39.  G.  tec.  3, 4,  S.  6. 

•  /n«t3.7. 1.     Ce<f(,8.  58.4. 
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The  final  and  correct  opinion  was  estabiinhed,  that  a  gift 
mier  vivos  was  irrevocable ;  but  that  a  gift  eausd 
mortis  was  conditional  and  tevocabte,  and  of  a  'tes-  445 
tamentary  character,  and  made  in  apprehension  of 
death.'  The  first  case  in  the  Engli^  law  on  the  subject 
of  gifts  cauad  mortis,  was  that  of  Janes  t.  Shelby,  in  171 0,** 
in  which  the  lord  chancellor  ruled,  that  a  donatio  eausd 
mortis  was  substantially  a  will  with  a  like  revocable  cha- 
racter during  the  life  of  the  donor.  Afterwards,  in  Drwry 
V.  Smithy^  a  person,  in  his  last  sickness,  gave  a  one 
hundred  poond  bill  to  a  third  person,  to  be  delivered  to 
the  donee  if  he  died :  and  this  was  held  to  be  a  good  gift, 
and  Lord  Hardwicke  subsequently^  approved  of  that  de- 
cioon.  Id  Lawsonv.  Lawson,'  and  in  MiiUr  v.  MUler,^ 
a  delivery  to  the  wife  as  donee  was  held  good  ;  but  in 
the  last  case  it  was  held,  that  a  note  of  hand  not  payable 
to  bearer,  and  being  a  mere  chose  in  action,  lo  be  sued  in 
the  name  of  the  executor,  did  not  pass  by  delivery,  or  take 
efiect  as  a  gift  causd  mortis.f  The  delivery  of  bank 
notes,  which  circulated  as  cash,  was  held  at  the  same 
time  to  be  a  valid  donation ;  and  the  same  point  has  been 
since  established.^ 


>  Dig.  39. 6.  3.  BDd  SIT.  latt.  S.  7. 1.  Vi^  Big.  lib.  39.  tiL  5.  De 
Dinatiemtiu,  mod  tiL  6.  Bt  m»rti*  mbm  Dtnation^ut,  6x  th«  Roman 
iKW  at  la^  an  Ui«*ubJMt  BjQxo  Lest  Cimeia,  A.  U.  0.550,  a  donation 
•bore  200  totidi  ww  not  valid,  nnlen  nceompaaied  with  dsiirsry. 

t  Prtc.  in  Ck.  300.  In  Hambrooke  t.  Simmoiu,  4  Suntiri  Rtp.  25,  It 
vu  l«fl  Bi  a  donUfoJ  point,  wh«thgr  a  dmatia  flurfu  eaatA  b«  aToided 
bj  ib>  making  of  a  labaaqunt  will. 

<  1  P.  Wma.  404. 

*  3  Atk.  Rtp.  314. 

•  I  P.  Wm*.  440. 
r  3  Ibid.  .156. 

(  Tbs  iBiiie  point  ai  tbat  In  IGltcr  t.  Miller,  wai  dacidod  tbe  nmo  wa; 
in  Biadlay  t.  Hnnt,  5  OtU  ^  Joinwn,  54,  ui  tbs  oaw  of  a  pramivary 
nota  payaUa  to  lbs  bmband'i  order.  It  would  bafe  be«a  otberwite,  if  the 
note  had  been  payable  to  bearar . 

b  HIU  r.  Chapman,  a  Bn.  Ch.  Rtp.  6IS. 
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But  the  case  of  Ward  v.  Turner,^  was  that  in 
which  the  whole  doctrine  was,  for  the  first  time,  fully  and 
piofouudly  examined  in  the  English  court  of  chancery ; 
and  Lord  Hardwicke  gave  to  the  subject  one  of  his  most 
elaborate  and  learned  inTestigations.  He  held,  that  ac- 
tual delivery  was  indispensable  to  the  validity  of  a  gift 

cau8&  mortis,  and  that  a  delivery  to  the  donee  of 
*446     receipts  for  south  sea  annuities,  'was  not  sufficient 

to  pass  the  property  though  it  was  strong  evidence 
of  the  intent.  The  delivery  of  the  receipt  was  not  the  de- 
livery of  the  thing.  He  examined  very  accurately  (he 
leading  texts  of  the  civil  law,  find  the  commentators  on 
the  point,  and  concluded,  that  though  the  civil  law  did 
not  require  absolute  delivery  of  possession  in  every  kind 
of  donation  causA  mortis,  that  law  had  not  been  received 
and  adopted  in  England  in  respect  to  those  donations, 
only  BO  far  as  the  donations  were  accompanied  witb  ec- 
toal  delivery.  The  English  law  required  delivery 
throughout,  and  in  every  case.  In  all  the  chancery  cases, 
delivery  of  the  thing  was  required,  and  not  a  delivery  in 
the  name  of  the  thing.  In  Jones  v.  Shelby,  a  symbol  was 
held  good  ;  but  that  was  in  substance  the  same  as  deli- 
very of  the  article,  and  it  was  the  only  case  in  which  such 
a  symbol  had  been  admitted.  Delivery ^of  a  symbol  in 
the  name  of  the  article  was  not  sufficient.  The  delivery 
of  the  receipts  was  merely  legatory,  and  amounted  to  a 
nuncupative  will,  and  was  a  breach  of  the  statute  of 
frauds. 

Symbolical  delivery  is  very  much  disclaimed  by  Lord 
Hardwicke  in  this  case,  and  yet  he  admits  it  to  be  good 
when  it  is  tantamount  to  actjiat  delivery ;  and  in  Smith 
V.  SmUh,^  it  was  ruled,  that  the  delivery  of  the  key  of  a 
room,  containing  furniture,  was  such  a  delivery  of  pos- 
session of  the  furniture,  as  to  render  the  gift  causa  mortis 
valid.    Ch.  J.  Gibbs  said,  that  was  a  confused  case :  but 
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the  efficacy  of  delivery,  by  means  of  the  key,  was  not  a 
questioaable  fact 

The  doctrine  of  this  species  of  gift,  was  afterwards 
discussed  with  ability  and  learning,  in  Tt^e  v.  Hilbert.'- 
Lord  Loughborough  pressed  the  necessity  of  actual  de- 
lirefy  to  the  efficacy  of  such  gift,  except  in  the  case  of  a 
transfer  by  deed  or  writing.  He  held,  that  where  a  per- 
son, ID  his  last  sickness,  gave  the  donee  bis  check  on  his 
banker,  for  a  sum  of  money,  payable  to  bearer, 
and  he  died  before  it  was  realized,  *it  was  not  "447 
good  as  a  donatio  causa  mortis  ;  for  it  was  to  take 
effect  presently,  and  the  authority  was  revoked  by  his 
death.  He  likewise  held,  that  where  the  same  person, 
at  the  same  time,  gave  to  another  donee  his  promissory 
note  for  a  sum  of  money  that  was  not  good  as  such  a 
gift,  for  it  was  no  transfer  of  property.  So,  where  a  per- 
son, supposing  himself  to  be  in  his  last  sickness,  caused 
India  bonds,  bank  notes  and  guineas,  to  be  sealed  up 
and  marked  with  the  name  of  the  donee,  with  directicms 
to  have  them  delivered  after  his  death,  and  still  retained 
possession  of  them,  it  was  held,  ■>  that  there  was  no  de- 
livery ;  and  the  act  was  void  as  a  gift  causa  mortis  ;  for 
there  must  be  a  continuing  right  of  possession  in  the  do- 
nee until  the  death  of  the  donor,  and  he  may  revoke  the 
donation  any  time  before  his  death.  ■> 

The  cases  do  not  seem  to  be  entirely  reconcilable  on 
the  subject  of  donations  of  ehosea  in  action.  A  delivery 
of  a  note,  as  we  have  seen,  was  not  good,  because  it  was 
a  mere  chose  in  action  ;  and  yet  in  iSnellffrove  v.  Bailey,^ 
the  gift  of  a  bond  causa  mortis  was  held  good,  and  pass- 
ed the  equitable  interest;  and  Lt»d  Hardwicke  after- 


>3  r«.>iHi.  III.    4  Bra.  Ck.  Sep.  3S6. 

k  Bddd  y.  Mwkbun,  T  Tamt  Ref.  334. 

•  Hiwhini  V.  BlawiU,  9  Btp.  N.  P.  Rtp.  G63.  S.  P.  In  the  cuw  of  tba 
Bonan  Catholio  Chtuch  t.  Uiller,  17  Martin'*  Lmu.  Rep.  IQI,  it  wu 
ImU  Ihat  ■  logtcj  at  n  mnoh  money  in  k  drawer,  vu  only  good  for  Ibe 
MUD  fonod  there  at  the  death  of  the  tacUttor. 

i3Atk.Rtf.i\^ 
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vards,  in  the  great  case  of  Ward  v.  Turner,  said  he  ad- 
hered to  that  decision ;  and  the  same  kind  of  gift,  as  well 
as  the  gift  of  a  promissory  note  cattsd  mortis,  has  been 
held  in  this  county  to  be  ralid.  The  distinction  made 
by  Lord  Hardwicke,  between  bonds  and  bills  of  ex- 
change, promissory  notes  and  other  choses  in  action, 
seems  now  to  be  exploded  in  this  country,  and  Uiey  are 
all  considered  proper  subjects  of  a  valid  donation  cauad 

mortis  as  well  as  inter  vivos.*' 
448*        'By   the  admirable    equity  of    the  civil  law, 

donations  causa  Tnortis  were  not  allowed  to  defeat 
the  just   claims  of  creditors ;   and  they  were  void  as 


>  WeDa  V.  Tneksr,  3  Bitme^t  Rtp.  3C6.  Boraunu  t.  Sidlingw,  IS 
JBnn.  Rep.  429.  Wrigbt  t.  Wright,  1  Cow<n'«  Rep.  598.  Conituit  t- 
Schayler,  I  Paigt't  Rep.  31S.  Puksr  v.  Emenon,  anp.  conrt  N.  H.  1846, 
The  Law  Reporter,  foi  June  1846.  BntnioD  v.  Bnuuon,  1  Meig't  Tnta. 
Rep.  630.  PRnh  t.  Stone,  14  Pick.  307.  Tbii  Iwt  cue  oremilei  ths 
ons  from  Coatn,  n  fw  M  it  appUw  to  tbs  dooor*!  own  piamiMor;  note 
paysble  to  the  donee,  and  which  cannot  be  the  nibject  of  &  Jonalio  eauMi 
mortit.  It  haa  been  a  debateable  qnealion,  whether  a  bond  and  moitgage 
conld  para  bj  deliver;  w  b  i/malio  cm*i  nurii*.  In  Dnffleld  y.  Eiwee,  I 
Sim.  f.  5f tt.  339,  it  wti  held,  that  a  mntgiga  eoold  not  be  ao  pTcm,  and 
that  the  .bond  did  not  alaopiM.  The  raaaoii  aaiipied  wu,  that  it  wunot 
a  g^tt  oompioted,  inaamnch  aa  tba  mortgagor  had  a  right  to  Teaiat  the  pa;- 
nwnt  of  the  bond  witbont  the  reconTeTMoa  of  the  eatale  ;  and  tba  dtmor 
of  Ibe  bond  wai  not  to  be  eompelled  to  oomplete  hie  gift  by  aocb  oonTcy- 
ance.  Bat  thia  caee  waa  afterwarda  rereieed ;  and  the  deliTcry  of  the 
mortgage,  aa  creating  a  tniat  by  operation  of  law,  wu  good  bb  b  dmutia 
cautd  MorlU.  I  Bligh'*  Rep.  497.  Thia  principle  was  alao  admitted  in 
Hard  V.  Beach,  5  Madd,  Ck,  Rep.  351,  and  a  delivery  of  a  bond  and 
moftgage,  aa  a  donation  vtortit  caiui,  held  valid.  So,  alao,  in  Dnffiald  v. 
Hicki,  1  I>Dte'«  N.  S.  1,  bond  and  mertgage  aecorities  were  held  to  be 
Cftpable  of  n  good  dsUvery  aa  a  dmolw  eaafi  wterlU.  lliBy  laiw  a  tnat 
by  operation  of  law,  and  the  heir  or  execotot  ie  bound  to  give  edbet  to  the 
tntent  of  the  donor.  Tlieee  deddon*  are  anl^eet  to  the  objection,  that  the; 
go  very  much  to  impair  the  proviaion  m  tbe  atatute  of  fiaadt,  whldi  avoida 
pan)  granla  and  aarignmenta  ia  troat.  Tbe  requiaitea  of  a  valid  Amatia 
morlUeavti,  are  well  ooUetted  in  b  learned  note  to  the  oaie  of  Walter  v. 
Hodge,  3  5iDan«ton,  106,  where  it  ii  ataled  and  proved,  that  it  rcqaitaa 
deUvBry  of  the  property  or  the  docmnentary  evidence  of  it — that  it  ia  revo- 
cable by  the  donor — that  it  ia  revoked  by  the  death  of  the  donee  dnring  hia 
life—that  it  ii  anbjeet  to  Ibe  elaimf  of  eteditot*,  and  tlut,  on  Ibe  deatb  of 
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against  them  even  without  a  fetudulent  iiiteDt>  It  is 
equally  the  language  of  the  modem  civilians  and  of  the 
English  law,  that  donations  cannot  be  sustained  to  the 
prejudice  of  existing  creditors.^ 


tha  doaM,  tha  propeitf  tmIb  sbMlntslf  in  the  donie  and  no  probBle  it  re- 
qnind,  and  tin  wifa  ma;  ba  tliit  donee. 

•  Pig-.  39.  6.  IT. 

b  VecU  Ctrm.  Bd  Pond.  39.  5.  mc  90.  Polkitr,  Traiti  det  DmstiaoM 
enlri  Vifi,  nc.  3.  art  1.  iro.  9.  rntUiVr,  Z>niil  Cicil  FrcnfaU,  torn.  ▼. 
p.  733.    Soiitli  T.  CaMn  cited  in  1  P.  Wnu.  406,  nate. 
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LECTURE  XXXIX. 

OP    CONTRACTS. 

In  entering  apon  so  extensive  and  so  complicated  a 
field  of  inquiry  as  that  concerning  contracts,  we  must 
necessarily  confine  our  attention  to  a  general  outline  of 
the  subject ;  and  endeavonr  to  collect  and  arrange,  in 
simple  and  perspicuous  order,  those  great  fundamental 
principles  which  govern  the  doctrine  of  contracts,  and 
pervade  thera  under  all  their  modifications  and  variety.' 

I.  Of  the  parties  thereto. 

An  executory  contract  is  an  agreement  of  two  or  more 

persons,  upon  sufficient  consideration,  to  do  or  not 

*450     (o  do  a  particular  thing. i>     'The   agreement  is 


'  Th«  lataM  and  but  Praclieol  Treatitt  in  tht  EaglUk  laaettUu  Ltm 
o/Caatrattt  net  ttndtr  Stal,  in  the  one  uadsrthat  tills  by  Mr.  Cbiltj  ;  and 
the  PhiladBlphia  adiUon  of  1S34  ii  much  impiored,  by  Dotea  and  refeniDca 
to  Amoiicaa  cbkm,  by  Fraocia  I.  Tronbat,  Esq.,  of  the  PeimaylTBiiia  bar. 
A  TVculite  on  the  Late  t>f  CoMraeU,  and  Right*  and  Liabilitiei  of 
CimtracU  by  G.  G.  Addiaon  of  the  Inuer  Temple  in  twoTolamu  has  ainct 
appeared,  and  ia  fall  and  rery  oompiebeniiTe. 

k  3  Blaek$.  Com.  443.  Plaad.  Rep.  17  a.  Com.  Dig.  tiL  Agreemaot, 
I.  A.  The  definition  of  a  contract  in  the  English  law,  ii  diitingniibad  foi 
naatoen  and  precidoa.  The  definition  in  the  Code  NapaUon,  No.  1101,  ia 
mots  diffuia.  "  A  Conlraet,"  laya  tbat  Code,  "  ii  an  agreement,  by  wbicti 
one  or  nuire  perMMii  bind  themaelTW  tooneorniDreatheR,  to  pre,  lodo,  oi 
not  to  do,  acme  Ibing."  Thia  definition  ia  easentially  the  name  with  that 
in  Polhier,  Traiti  del  OUig.  No.  3.  A  contract,  aaya  Ch.  J.  Hatihall,  4 
H'AealoBtlST,  ia  an  agreemont  in  which  a  party  nndertakei  to  do  or  not 
to  do,  a  paiticnlar  thing.    An   able  writer  on  contracta,  ia  th«  \Awuriean 
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either  under  seal  or  not  under  seal.  If  under  seal,  it  is 
denominated  a  specialty,  and  if  not  under  seal,  an  agree- 
ment by  parol ;  and  the  latter  includes,  equally  verbal 
and  written  contracts  not  under  seal."  The  agreement 
conveys  an  interest  either  in  possession  or  in  action.  If, 
for  instance,  one  person  sells  and  delivers  goods  to  an- 
other for  a  price  paid,  the  agreement  is  executed,  and  be- 
comes complete  and  absolute ;  but  if  the  vendor  agrees 
o  sell  and  deliver  at  a  future  time,  and  for  a  stipulated 
price,  and  the  other  party  agrees  to  accept  and  pay,  the 
contract  is  executory,  and  rests  in  action  merely.  There 
are  also  express  and  implied  contracts.  The  former 
exist  when  the  parties  contract  in  express  words,  or  by 
writing ;  and  the  latter  are  those  contracts  which  the 
law  raises,  or  presumes,  by  reason  of  some  value  or  ser- 
vice rendered,  and  because  common  justice  requires  it 
Every  contract,  valid  in  law,  is  made  between  parties 


Jm-Ut,  tot  Octaber,  1838,  prefai*  thia  dsfinitiMi  which  drop*  the  wotd 
"  cottrideratiOD,"  to  that  at  Blickitoos.  Bat  u  an  ajtnemant,  tbM  In 
law,  nacaaanly  iwfaiitt partiet,  a  mfficietit  cmtidtration,  and  an  object: 
all  Iheaa  eaaaatUl  msmbsn  or  tbo  definition  aught  to  be  etatsd,  or  the  dafi- 
oitioo  U  imperfacL  A  aafficiiuit  eoniidsnlion  ia  in  tbe  pniriew  of  tbe 
Bngliih  law  eaential  to  the  legat  obligation  of  a  contraet,  and  Iha  only 
diSerenoe  between  aimi^e  oonlraota  and  apedaltiaa  la,  that  in  the  latter, 
the  conatderation  ia  pieaamcd,  and  ao  tUangfj,  that  llie  obligor  ia  ertopped 
by  Ibe  aolemnily  of  the  iaitminent,  from  anrring  a  want  of  oonaideration. 
See  I^fra,  p.  464,  note.  In  tho  Fartidat,  part  S,  tit  11.  taw  1,  «  pnmiaa 
i*  defined  to  be  "  a  verbal  agreement,  mutoally  entered  Mb  between  men, 
with  an  intaotion  to  obligate  themaelvM,  the  one  to  tbe  other,  to  gi*e  oi  to 
do  a  certain  thing  agreed  open."  See  the  tranalation  of  the  PortUM  an 
CanlraeU  atid  Salt*,  bj  Maaan.  Moreaa  it  Carlton,  New-Oileuia,  1630. 
lla  Partida*  ia  the  principal  coda  of  the  Spaniah  lawa,  compiled  in  Spain, 
under  the  reign  of  Alphonso  the  Wiae,  in  the  middle  of  the  13(h  centnrj ; 
and  it  ia  declared  hf  the  tranalatora  to  excel  erery .  other  body  of  IftW,  in 
■implioity  of  atyle  and  cleameM  of  eiprenion.  It  ia  eaaentially  an  abridg- 
ment of  the  ciril  law ;  and  it  appean  to  be  a  code  of  legal  principlei, 
which  ii  at  once  plain,  aimide,  oonciaa,  jnrt  and  nnoatentationa,  to  an  emi- 
nent degree. 

■  Rann  v.  Hnghea,  7  Ttm  Rep.  350,  note.    Btllaid  t.  Walker,  3  Joknt. 
C>».  60. 
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having  safficient  UDderstanding,  and  age,  and  fireedom  of 
will,  and  of  the  exercise  of  it,  for  the  given  case.  We 
have  already  considered  how  far  intants  and  mamed 
women  are  competent  to  contract.  The  contracts  of  lu- 
natics are  generally  void  from  the  period  at  which  the 
inquisition  finds  the  lunacy  to  have  conuneQced."  But 
the  inquisition  is  not  conclusive  evidence  of  the  fact ;  and 
the  party  affected  by  the  allegation  of  lunacy  may  gain- 
say it  by  ptooi^  without  first  traversing  the  inquisition.^ 
In  the  case  of  Baxter  v.  The  Earl  of  Portamoutk,  the  K. 
B.  went  quite  far  towards  annihilating,  the  plea 
*451  of  lunacy  in  the  case  of  fair  'dealing ;  for  they 
held  that  the  inquisition  of  lunacy  was  not  admit- 
ted to  form  any  defence,  on  the  ground  that  the  goods 
furnished  by  the  tradesman  were  suitable  to  the  condi- 
tion of  the  defendant,  and  that  he  had  no  reason  to  sup- 
pose that  the  defendant  was  a  lunatic.=  So  in  MeU  v. 
JIforfey,dthe  master  of  the  rolls  held,  that  a  court  of  equi- 
ty would  not  interfere  to  set  aside  a  contract  overreached 
by  an  inquisition  of  lunacy,  if  it  was  fair,  and  made 
without  notice  of  the  derangement.^ 

The  general  rule  is,  that  sanity  is  to  be  presumed  until 
the  contrary  be  proved,  and  therefore  by  the  common  law, 
a  deed  made  by  a  person  non  compos  is  voidable  only 
and  not  void ;  and  when  an  act  is  sought  to  be  avoided, 
on  the  groimd  of  mental  imbecility,  the  proof  of  tho  fact 
ties  upon  the  person  who  alleges  it.  Oa  the  other  hand, 
if  a  general  mental  derangement  be  once  established  or 
conceded,  the  presumption  is  shifted  to  the  other  side, 


•  AttMiuT  Geoenl  t.  Pukhunt,  1  Ch.  Cm.  1]3. 

k  SeigMUD  V.  Sealsy,  9  Atk.  Btp.  413.  Fanldar  t.  BBk,  3  Cmtfi.  N. 
P.  Rgp.  196.  Baxter  v.  Eul  of  Paitimoiith,  5  Banvi.  ^  Cnt.  ITO.  6. 
C.  7  DOK  i  Rylani,  S14.  3  Carr.  ^  Payne,  nS.  Den  t.  Clalk,  5 
HaUlM^t  Rip.  SIT. 

•  See  alM,  to  S.  F.  Browit  t.  Jodrdl,  3  Carr.  4  Poyiu,  SO. 
*9r«.478. 

•  The  Bngliih  act  of  Angnit  4,  1845,  ceDtaina  jndioiom  and  hnaune 
prorinmii,  nUtiTs  to  tbs  cue  and  Ueatnwiit  of  Innalio. 
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and  sanity  ia  then  to  be  shovn.'  The  party  himself 
may  set  up  OS  a  defence  and  in  arddance  of  the  contract, 
that  he  was  non  compos  mentis  when  it  was  alleged  to 
have  been  made.  The  principle  advanced  by  Littleton 
and  Cok0,>>  that  a  man  shall  not  be  heard  to  stultiiy 
himself  has  been  properly  exploded,  as  being  manifestly 
absurd  and  against  natural  justice.' 

The  rule  formerly  was,  that  intoxication  was  no  ex- 
cuBe,  and  created  no  privilege  or  plea  in  avoidance  of  a 
contract  ;■>  but  it  is  now  settled,  according  to  the  dictate 
of  good  sense  and  common  justice,  that  a  contract  made 
by  a  person  so  destitute  of  reason  as  not  to  know  the  con- 
sequences  of  his  contract,  though  his  incompetency 
be  produced  by  intoxication,  *is  vind.*     This     'i&Z 


>  Sirat.  put  3.  ch.  3.  Me.  4. 7.  AlUnner  Genenl  t.  PnntUHr,  3  Bn. 
Ul.  Lord  EnUna,  in  White  t.  WilMm,  13  Vn.  66.  Jukamt  t.  Vm> 
dnuD,  5  jBhM.  Rtf.  144.  BaUsw  t.  Cluk,  3  IridtW*  N.  C.  Btp.  38. 
Ailii  r.  BiUIngi,  G  Vtfeol/,  41S, 

k  UttUten,  to.  405.    BsrarisT'i  oan,  4  Ct.  193.    C«,  Liu.  347.  a. 

•  F.  N.  B.  30S.  D.  YalM  V.  Bo«n,  5(r.  Sip.  1104.  Lmd  Holt,  b  Cole 
T.  BobiM,  BvUa't  N.  P.  173.  Webrter  v.  Woodlutd,  3  Day",  Rtp.  90. 
Gnnt  T.  Thompaon,  4  Cnm.  Rtp.  303,  Mitchell  t.  Eingnun,  S  Pick. 
Jtip.431.  Rice  V.  PmI,  19  Join*.  R<p  503.  Bellsw  T.Cla^.S /ndcIT* 
N.  C.  Stp.  33.  In  Butar  v.  Earl  of  PoitaniDDth,  tupra,  p.  450.  n.  e, 
XJttledala,  J.,  aaid,  that  a  tpteialty  might  ba  evoided  by  pica  at  lanaa;,  if 
at  tha  time  it  wn*  execatad  tho  dsfsadaot  ¥ral  noa  campot  mtrUii!  but 
that  the  rale  did  not  apply  to  tha  caae  of  neee«Mtiea  mpplied  to  a  peiaon 
Inaane  on  aoma  paitioolai  aobjecti  and  aoDud  on  othela,  lhaii|h  faiud  bj 
inqiuiituin  to  bava  bean  of  Doaoniid  mind  wliea  tba  oontract  ma  made. 
AndinBrownT.  Jodrell.  3  Carr.  ^  Payne,  30  S.C.  I  Moedi/  ^-Malkiii, 
105,  Laid  Tantetden  woold  not  allow  a  defendant  to  ttolUfy  himaelf  in  an 
■otien  of  aaaumpiit  for  work  and  laboar,  nnlea  ha  ooold  ihow  impodtioa 
In  oonaeqaence  of  mental  imbeoilitj.  The  point,  whalhar  nnionnd  mind 
eonld  Em  a  defenea  in  the  caae  of  an  nnaxacntad  oontraat,  wai  expnaaly 
wahrad  in  the  caae  of  Baxter  t.  E«ri  of  PDctamouth-  The  rule  allowiof 
dafaudanl  to  atoltiff  hinaeU  by  plea,  aeema  now  to  be  ewiGDed  to  ape- 

*Ca.ZM.3i7.^    Johnaon  T.  Medlioott,  cited  in  3  P.  ITmi.  130. 

•  Loid  Hall,  in  Cole  t.  Kohina,  BiOUt'm  Jf.  P.  Rtf.  179.  Lord  EUan- 
bonmgfa,  in  Fiu  t.  amltb,  3  C»mh.  Stp.  33.  1  Suu-kU't  K.  P.  Rtp.  196. 
SiiWiUiamGiut,  iaCodtaT.CkrwMth,  18ra».13.    WadeAIUMqr 
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qaestion  vaa  fully  and  ably  considered  in  Barratt 
V.  Buxton  ;*■  and  it  was  decided,  that  an  obligation,  exe- 
cuted by  a  man  when  deprived  of  the  exercise  of  his 
understanding  by  intoxication,  was  voidable  by  himself, 
though  the  intoxication  was  voluntary  and  not  piocuied 
through  the  circumvention  of  the  other  patty.'' 

Imbecility  of  mind  is  not  sufficient  to  set  aside  a  con- 
tract when  there  is  not  an  essential  privatioa  of  the  rea- 
soning faculties,  or  an  incapaeittf  of  underatandtttff  and 
acting  with  discretion  in  the  ordinary  affairs  of  life. 
This  incapacity  is  now  the  test  of  that  imsounduess  of 
mind  which  will  avoid  a  deed  at  law.  The  law  cannot 
undertake  to  meEisure  the  validity  of  contracts  by  the 
greater  or  less  strength  of  the  understanding  ;  and  if  the 
party  be  compos  mentis,  the  mete  weakness  of  his  men- 
tal powers  does  not  incapacitate  him."  Weakness  of  un- 
derstanding may  however,  be  a  material  circumstance  in 
establishing  an  inference  of  un^r  practice  of  imposition  ; 
and  it  will  naturally  awaken  the  attention  of  a  court 


V.  CotTsit,  3  MilTi  Com.  Bef.  37.  Ring  v.  HnntiDgton,  I  li.  IQl.  Fool 
T.  Tewkabot;,  9  Vermont  Rep.  97.  Preatice  v.  Action,  3  Paig^*  Rtp. 
30.  BumnigtiB  t.  Richmnn,  I  Oreen't  N.  J.  Rep.  333.  Hutison  v. 
Lemon,  3  Blaekf.  Ind.  Rep.  51.  Hotchkiw  t.  Foitwn,  7  Verger,  67 
Gore  T.  GilaoD,  13  JV>e*an  f  WeUhy,  633. 

*  3  Aikeii'$  Vermont  Stp.  167.  Hutchineon  y.  Tindall,  1  Oretn't  N.  J. 
Ck.  Rep.  357,  8.  P. 

b  DnmkeoaeiiB  rendered  a  coatract  void  bj  the  civil  law.  Potiier, 
Traitl  de»  OUig.ii.  Heintec.  Elm.  JvrU.Nat.l.  14.  eec  339.  The 
role  in  equity  ie  tbat  (be  coort  will  not  inCerfeie  tc  aniet  a  penoQ  on  the 
groand  merely  of  intoxicslion,  but  if  any  nnrair  adimtsge  hie  been  taken 
of  the  petMn'i  inloiictitian,  it  will  render  all  propu  aid.  Cooks  t.  Qbj- 
worth,  18  Veeey,  13.  Hatchinion  t.  Tindnll,  1  Oreen't  N.  J.  Rep.  3S7. 
Cnne  t.  CoaUin,  Saltan'*  N.  J.  Ck.  Rep.  346.  Cooke  v.  Clayworth,  18 
Veity,  13.  Deeliagr  nkh  pereone  lun  compoe  ie  evidence  of  fisod,  but  if 
the  evidence  of  good  faith  it  fiill,  and  the  contract  beneficial  to  the  infirm 
perMn,  the  coort  of  chancery  will  not  Interfere.  Jonea  v.  Ferkina,  5 
B.  Monroe,  337. 

<  Onaond  v.  Fitiroy,  3  F.  Wme.  139.  Lord  Hardwicke,  in  BenneU  v. 
Vade,  t  Alk.  Rep.  334.    Ball  t.  Mannin,  I  Doai'i  N.  S.  Rep.  380. 
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of  justice  to  every  unfavourable  appearance  in  the  case,* 
Nor  is  a  person  born  deaf  and  dumb  to  be  deemed  abso- 
lutely non  compos  mentis,  though  by  some  of  the  ancient 
authorities  he  was  deemed  incompetent  to  contract^  The 
proposition  would  seem  to  be  a  reasonable  one, 
that  every  such  person  was  'prima  facie  incom-  "463 
potent,  inasmuch  as  the  want  of  hearing  and  speech 
must  exceedingly  cramp  the  powers,  and  limit  the  range 
of  the  human  mind.  But  it  is  well  known,  by  numerous 
and  affecting  examples,  that  persons  deprived  of  the  fa- 
culty of  speech  and  the  sense  of  hearing,  possess  sharp  and 
strong  intellects,  susceptible  of  exlensive  acqiurements  in 
morals  and  science." 

If  the  contract  be  entered  into  by  means  of  violence 
offered  to  the  will  or  under  the  influence  of  imdue  con- 
straint, the  party  may  avoid  it  by  the  plea  of  duress ; 
and  it  is  requisite  to  the  validity  of  every  agreement,  that 
it  be  the  result  of  a  free  and  bona  fide  exercise  of  the  will.^ 
If  a  person  be  under  an  arrest  for  improper  purposes, 
without  a  just  cause,  or  where  there  is  an  lurest  for  a 
just  cause,  but  without  lawful  authority,  he  may  be  con- 
sidered as  under  duress.  The  general  rule  is,  that  either 
the  imprisonment  or  the  duress  must  be  tortious  and  with- 
out lawful  authority  or  by  an  abuse  of  the  lawful  autho- 


•  Blachfotd  T.  ChrirtiBD,  Knapp't  Rep.  en  Apprali,  tdL  i.  p.  73. 

b  Browei  T.  Fohsr,  4  Jottu  Ch.  Rep.  441.  Braelou,  it  Mxeeptioitibiu, 
lib.  5.  cfa.  SO.  FUta,  lib.  6.  ch.  40.  Bro.  liL  Eteheat,  pi.  4.  The  cif  jl 
fsir  bIh  heM  mch  afflicted  penoiu  to  be  fit  Babjecli  tiir  a  cntatoi  or  gau- 
iitn.     Init  1.  33,  34.    Ibid.  9. 13. 3.     Vinniat  f  /Vmen,  b.  t. 

•  Mt.  Jutice  Story,  in  hit  ComnieBtariei  on  ffutfy  JurUpnienee,  f. 
337—345,  hM  folly  dMcimed  tlia  qtintian,  and  e»min«d  the  inthoritiefl 
both  in  the  EugGah  and  the  civil  lev,  which  bear  on  it  reapeetin^  the  ra- 
tief  affinded  in  equity  afainit  contracts  and  other  acta  of  perwna  wholly 
or  partially  mm  eompvttt  nuatii. 

•  By  the  Scot!  law,  ftroe  and  fear  annul  sngagententa  when  they  ue 
HBeb  ai  toibake  a  mind  of  ordinary  fiimneM,  BtlFt  PrineipUi  of  the 
Lavs  of  Sealland,  p.  5.  Fear  at  Dotawfa]  impriMnmeut  will  conatitnte  a 
cate  of  doreM  per  Miiuw,  and  aroid  a  contract.  Co.  Lift  953.  6.  9  Inet. 
483.    Fonhay  t.  Ferjuion,  5  Hitr$  N.  ¥.  Rep.  154. 
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rity  to  amat,  to  constitute  duress  by  imprisonments.^ 
Not  will  a  contract  be  valid  if  obtained  by  miBtepresen' 
tation  or  concealment,  or  if  it  be  founded  in  mistake  u  to  the 
subject  matter  of  the  contract  But  the  distinctions  un- 
der this  head  will  be  considered  at  lai^  in  a  subsequent 
part  of  the  lecture. 

n.  7%e  lex  loti  aa  to  contracts. 

Questions  have  frequently  arisen  on  the  effect  to  be 
given  to  foreign  laws,  when  brought  into  view  in  discus- 
sions coQceming  peisonal  rights  and  contracts.  The  in- 
quiry is,  how  are  contracts  made  abroad  to  be  construed, 
and  in  what  manner,  and  to  what  extent  are  they  to  be 
enforced  and  discharged,  when  the  law  of  the  country  in 
which  they  were  made,  and  the  law  of  the  country  in 
which  performance  is  sought,  are  in  collision. 
*464  The  subject  forms  a  secondary  branch  of  the  'law 
of  nations  ;  and  the  rules  by  which  such  questions 
are  governed,  ate  founded  on  the  principles  of  general 
jurisprudence,  and  are  incorporated  into  the  code  of  na- 
tional law  in  all  civilized  countries.  It  is  sometimes 
called  private  international  law,  and  it  exists  not  strictly 
ex  jure  gentium  but  rests  on  the  comitas  gentium.  But 
if  one  independent  state  allows  commercial  intercourse 
and  contracts  between  its  citizens  and  those  of  another, 
the  rights  of  the  parties  and  the  relation  between  them 
would  seem  to  have  a  higher  claim  than  that  of  mere  co- 


>  Nieholli  T.  Nioholte,  1  All.  409.  Thompam  t.  Loekw«od,  IS  Jtku. 
Stp.  SS9.  Watkini  t.  B*inl,  6  ifoM.  JI<^  511.  StonAr  t.  LaUh&w,  3 
WaMPtim.Rep.\^.  Bichankm  t.  DuDoan,!  JV.  A.  iic}i.  SOS.  Tbia 
Uft  caje  lUtei  Iban  even  an  amM  for  a  jnit  oiaa,  and  nndBT  lawftil  an< 
tborit;,  ma;  amontit  to  duiM*,  if  dona  for  anlawfal  pnipona.  5  HUTi  N.  ¥. 
Bip.  157,  S.  P.  Than  ia  a  natarial  dialinetioii  between  dnraa  ot  the 
penvn  and  danm  of  poia,  and  the  latter  will  BOt  randw  an  agnement 
«md.  Bkaate  T.  Beale,  11  jldiHlp.  4'  JEItit,  9B3.  Powell,  J.,hi  II  JTmL 
901.  Bnt  thangh  a  inui  ma;  not  atoid  hii  bond  procttnd  b;  aa  illefal 
diatTMi  «f  bia  foeda,  bnt  Mi.  Jnatice  Brounn  had  no  doubt  that  a  eontract 
ptDCDTod  bjr  thiaat*  and  the  Utt  of  batter?,  <r  tl<  ittttntctin  ^pnptrtf 
HghtbemMedtHtbagMondof  doriM.    FondiajT.  Teiga»m,inf. 
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mity, — a  claim  of  justice,  thoagh  perhaps  of  imperfect  ob- 
ligation  under  ^e  laws  of  independent  states,  within 
their  own  territoriea.  The  principal  events  which  pro- 
duce a  conflict  in  respect  to  peroonal  rights  and  the  dis- 
tribution  of  property,  between  the  laws  of  the  country 
where  the  judicial  discuaaions  arise,  and  the  laws 
of  the  place  of  the  party's  domicil,  aie  marriage,  death, 
bankruptcy,  and  the  application  of  remedies.  We  have 
already  adTerted  to  the  subject,  (though  necessarily  in 
the  brief  manner  which  the  nature  of  the  present  under- 
taking required,)  in  respect  to  the  efiect  of  foreign  suits 
and  judgments  ;>  and  in  respect  to  marriage, >■  diTorce," 
iniancy)  assignments  in  bankruptcy ,•  the  disahaige  of 
insolvent  debtors,'  and  the  distribution  of  intestate's 
estatea.K  A  further  view  of  the  doctrine  will  be  useful, 
and  cannot  &it  to  be  interesting  to  the  student,  in  its  ap- 
plication to  contracts  at  large ;  for  questions  arising  on 
the  ex-territorial  operation  of  statutes,  usages,  and  judicial 
decisions,  are  becoming  frequent  and  delicate  topics  of 
discussion  in  our  American  law. 

A  contract,  valid  by  the  law  of  the  place  where  it  is 
made,  is,  generally  speaking,  valid  every  where  jure  ^en- 
tiu^  and  by  tacit  assent.  The  Ut  loci  eontractus  con- 
trols the  nature,  construction,  and  rahdity  of  the  contract ; 
and  on  this  broad  foundation  the  law  of  contracts,  found- 
ed on  necessity  and  commercial  convMiience,  is  said  to 
have  been  originally  established.^    If  the  rule  were  other- 


'Sapra,f.  IIS. 

>  Snpn,  p.  91.  183,  184. 

•Airrs,p.  10ft— 118. 

*  Supra,  p.  933. 

•  Sapra,  p.  404—406. 
I  Supra,  p.  399,  3M. 

(  Supn,  p.  67.  438 — Gi.  Thamt  nntrunl  pottotMl  qiulitiM,  which 
Um  lam  of  ill  oinlned  natlooa  conndar  u  wrcntldlj  kAotin^  tha  capie- 
itjr  to  oontrMl,  w  nuijoritj  utd  minorii;,  m«iTU{«  w  celibacy,  luiity  or  Id- 
BBcy,  &&,  ars  refulatsd  by  tha  l*xd»utieilii,  and  tiBTal  with  partial  whai- 
•<rM  Uiay  2D,  aa  •a«  pott,  p.  456. 

k  Ee  hetjur*  gnammamaaptm  fntntetui,  inlniiteti  nM — MMMi- 
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wise,  the  citizens  of  one  country  could  not  safely  contract; 

or  carry  on  commerce,  in  the  territories  of  another. 
'456   Ttienecessaryiutercourseofmankindiequires'that 

the  acts  of  parties,  valid  where  made,  should  be 
recognized  in  other  countries,  provided  they  be  not  ccn- 
trary  to  good  morals,  nor  repugnant  to  the  policy  and 
positive  iuBtitutions  of  the  state.' 

The  doctrine  of  the  lex  loci  is  replete  with  subtle  dis- 
tinctioQs  and  embairassiog  quesUons  which  have  ezer- 
cieed  the  skill  and  learning  of  the  earlier  and  most  di»- 
tioguished  civilians  of  the  Italian,  French,  Dutch  and 
German  schools,  in  their  discusaioDs  on  highly  important 
topics  of  international  law.b     These  topics  were  almost 


;«ab  tt  Awnsnu  MctmUmtihu.  Intt.  1.  3.  2.  Pardttta*,  Droit  earn- 
mereul  torn.  t.  p.  1482.  TVubei  t.  Everiiut,  3  Oili  f  Jthm.  334. 
Pickering  T.  Fiik,  6  Vervumt  Rtp.  lOS,  Slary't  Cam.  an  tlie  Confikt  of 
Later,  p.  201,  902.  Rectoret  imperit/ram  id  camiter  agunt  ut  Jura  cujua- 
qa*  populi  infra  tenuities  ejat  exereiia,  leneant  ubiqut  mam  vim,  quatt- 
mu  nihil  poUttali  aal  jvri  alteritti  tnjwrsnlu  ejiuqtu  oBimn  fr^jitii- 
cotia.    HabiT,  Dt  Canfiieiu  Ligian,  tit  3.  no.  3. 

•  Thii  principle  af  public  Isv,  sayi  Taallier,  {Dnat  Civil,  torn.  i.  art. 
80.  D.,)  ia  well  eiplaiasd  uid  flnrorcfld  bf  H.  BB;&rd,  Id  the  NvuvtUe  Cal- 
leetiea  de  Jurilprudtnet,  torn.  iz.  759 ;  and  wfaich  he  nndeitook  in  con- 
jnnaUim  irith  M,  Gainiu, 

t  AnuKig  a  hot  ot  jiuiati  who  bare  diaplapsd  tbaii  raaaareh  and  acata- 
acM  oa  tkeae  nibjects,  the  moat  prB-eminant  an,  DomonliD,  D'Aigentre, 
BnrgnnduB,  Ttadenliurghi  P.  &  J.  Voet,  BouUeaoia,  Boobier,  and  Habema  ; 
and  thsir  reqiectlve  doctringa,  prataaiioiu.  and  merila,  wen  critically  and 
ablj  ■■"■"■"'^  by  Hr.  IdTsnnOM,  of  New-Oilauii,  in  hia  Dimrt»tia»  *n 
Pertmal  and  Scai  StataUe,  pid>Iiabed  in  1893 — a  work  which  it  very 
creditable  to  hia  learning  and  TipmnHW  spirit  of  inqaiiy.  A  cnriona  fact  ia 
nmtioned  by  Hr.  Robertaon,  in  hi*  Treatiie  on  the  haw  af  Permmal  Sue- 
eufian.  He  aaya,  that  ot  the  ninety-one  contbiental  writen  on  the  inb- 
ject  of  the  Caitfict  of  £aw«,  quoted  or  referred  to  by  the  American  jnriata, 
liTermore  and  Story,  a  large  proportion  of  them  waa  not  to  be  fonnd  in 
the  public  law  lihraiiei  in  London,  bnt  tU  of  tbem,  exoept  u,  wen  to  be 
met  with  in  that  admirable  npertory  of  book*  ol  law,  the  IJbrary  of  the 
faeolty  of  ndToo«t*a  in  Gdinbargb.  Hr.  liTerawn,  while  a  practiang 
lawyer  in  New-Orieana,  bad  oolleoted  Drom  eoptinantal  Eoiope,  moat  af 
these  ran  worfca  ai  part  of  hii  *a]nable  law  library,  and  whioh  libnry  ha 
baqoauhad  I9  will  to  Harrard  Uiiiveni(7  in  U 
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unknown  in  the  English  courts,  prior  to  the  time  of  Lord 
Hardwickg  and  Lord  Mansfield ;  and  the  English  law- 
yers seem  generally  to  have  been  strangers  to  the  dis- 
cussions on  foreign  law  by  the  celebrated  jurists  in 
continental  Europe.  When  the  subject  was  introduced 
in  Westminster  Hall,  the  only  work  which  attracted 
attention,  was  the  tract  in  Huber,  entitled  De  Conflictu 
Le^m  and  which  formed  only  a  brief  chapter  in  his  vo- 
luminous Prelectiona  on  the  Roman  law  ;  and  yet  it  ap- 
pears that  the  very  great  diversity  of  laws  and  usages  in 
the  cities,  provinces  and  states  of  Germany,  Holland  and 
Prance,  had  produced  far  more  laborious  investigations 
on  the  subject.'  la  the  works  of  the  civilians 
on  the  continent  of  Europe,  the  appUcation  of  the  *45& 
law  of  domicil  or  the  lex  loci  on-  the  <me  hand, 
and  the  lex  fori  or  rei  sitee  on  the  other,  is  made  to  de- 
pend on  the  distinction  between  real  and  personal  sta- 
tutes. According  to  the  understanding  of  an  American 
lawyer,  a  statute  means  an  express  act  of  the  legisla- 
ture of  the  country ;  but  the  jurists  educated  in  the 
schools  of  the  civil  law,  apply  the  term  statute  to  any 
particular  municipal  law  or  usage,  though  resting  for  its 
authority  on  judicial  decisions  or  the  practice  of  nations. 
A  personal  statute  is  a  law,  ordinance,  regulation  or  cus- 
tom, the  disposition  of  which  affects  the  person,  and 
clothes  him  with  a  capacity  or  incapacity,  which  he  does 
not  change  with  every  change  of  abode ;  but  which, 
upon  principles  of  justice  and  policy,  he  is  assumed  to 


*  Tba  fonign  troBtiaw  of  moit  intarart  on  tb*  doetrioa  of  tha  lex  loei,  in 
additiMi  to  that  at  Unbar,  an  nndantood  to  bs  Bddasbnrg h'l  TreeUbu  dt 
Jure  (iwd  OrtfHT  tx  SirnXviamm  DmerwilaU,  P.  Voafi  Dt  SUUutig 
Eorumqtu  eooMTM,  Hortli^  De  CoWwtmt  Ltgum,  and  Q.  Q.  TitiDa* 
Di  Ca^tu  Ltgnm.  Mr.  Hanry  pablkbad  aC  Londoii,  in  1B93,  a  TVm. 
tit  an  Fiirtign  Lau,  and  partkcnlaily  on  lie  iff^cTMie*  bttiettn  ptrtmai 
and  iW  <taluf  M,  and  ita  tfft^  an  foreign  juigmtnta  and  enttraelt,  mor- 
Tiagtt,  and  vaOlt.  la  that  treatue  ha  ihowi  bimaalf  to  be  a  maitar  of  ma- 
ny of  the  fateifn  worki  on  the  MibJMt ;  and  ha  beotova  partionlar  Miik- 
mendatioD  on  the  tieatiM  of  Radenborgb. 
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cany  with  him  wherever  he  goes.  A  r«td  itatute  aSects 
things  as  used  in  contradistinction  to  persons ;  and  their 
operation  is  necessarily  confioed  within  territorial  hmits, 
or  ad  locum  rei  sUtB.*^  According  to  this  distinction, 
laws  regulating  the  marriage  and  nuptial  contracts,  di- 
vorce, the  period  of  in&ncy,  and  the  disposition  of  perso* 
nal  property,  are  personal  statutes ;  while  laws  regulatmg 
the  descent,  transmission  and  dispositioa  of  real  property, 

and  the  nature,  extent  and  Umitation  of  civil  reme- 
*467    dies,  are  real  statutes.     But  the  'difficulty  with  the 

civilians  has  been  to  draw  a  clear,  precise,  and  prac- 
tical line  of  distinction,  and  ooe  worthy  of  insertion  in  the 
code  of  international  jurisprudence,  between  real  and  pei^ 
sonal  statutes ;  and  many  of  their  discussions  are  involv- 
ed in  perplexity  and  confusion.  Merhn  arrives  at  the  most 
definite  and  intelligible  result.  In  his  view  <^  the  sub- 
ject, the  laws,  which  regulate  the  condition,  ca- 
pacity or  incapacity  of  persona,  are  personal  statutes ;  and 
those  which  i^ulate  the  quality,  transmission,  and  dis- 
position of  property,  are  real  statutes.  The  test  by  which 
they  may  be  distinguished,  consists  in  the  circumstance^ 
that  if  the  principal,  direct,  and  immediate  object  of  the 
law,  be  to  regulate  the  condition  of  the  person,  the  statute 
is  personal,  whatever  may  be  the  remote  consequences  of 
that  condition  upon  property.  But  if  the  principal,  direct, 
and  immediate  otgect  of  the  law  be  to  regulate  tbeqnaUty, 
nature,  and  di^>osition  of  property,  the  statute  is  real,  what- 
ever may  be  its  ulterior  effects  in  respect  to  the  person.^ 


■  Mt.  Ibmrj  aQd  Mr.  linnaan,  hsTs  boooote  M  eomphtel;  tnltiated  In 
Ilia  leunitig  of  Ui«  Konun  eiTil  law  ■■  to  dm  ib«  tsrma  nal  011^  ptrttntt 
(tatntM,  m  famlllari;  m  an  Engliih  lawyer  woOld  the  word*  rttal  and  pn- 
Mval  proiMitr.  I  %a^  laave,  bowerer,  to  pnteat  against  tlia  Intradnctioa 
iato  our  American  juriiprti(l«ne>i  of  rach  a  perrenion  ol  the  woid  aUttn*.  a* 
long  ml  m  can  find  other  aod  mor«  appnpriale  termi  to  dietinfmah  Itoreifii 
ftom  doncetio  law,  or  the  law  of  the  domioil  ftom  the  taw  of  th<  tcnhory. 

h  Rtperlmrt  dt  JmruprMdmta,  tit  AutarUaiiM  MaritaU,  *ee.  10.  The 
writen  en  the  Biril  law  freqaentlr  apeak  ot  the  rtaOu  oT  the  peraon,  bf 
«Uelitb»riMan««lrUioi«ileeBdil)*n,qiialUr  or  eapMitr.    etatrntnt 
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The  doctrine  io  question  may  be  conBidered,  1.  In  its 
application  to  the  obligation  and  constraction  of  con- 
tracts ;  2.  In  its  application  to  the  remedy. 

(1.)  ITiere  is  no  doubt  of  the  truth  of  the  general  pro- 
position, that  the  laws  of  a  country  hare  no  binding  force 
beyond  its  territorial  limits  ;  and  their  authority  is  ad- 
mitted in  other  states,  not  ex  propria  vigore,  but  ex  comi- 
tate ;  or,  in  the  language  of  Huberos,  quatenua  sine  prA- 
judicio  indulgentium  fieri  potest.  Ereiy  independent 
community  will  judge  for  itself  how  &r  tiie  comitaa  inter 
eommumtates  is  to  be  permitted  to  interfere  with  its  do- 
mestic interests  and  policy.  The  general  and  most  bene- 
ficial rule  of  international  law,  contributing  to  the  safety 
and  convenience  of  mankind  is  Statttta  suis  clauduntur 
tarritoriis  nee  ttltra  territorium  dttpertmier.  There  are, 
howBver,  certain  general  rules  in  respect  to  the  admis- 
sitm  of  the  lex  loci  cOTttraetus,  which  have  been  illustra- 
ted by  jurists,  and  recognized  in  judicial  decisions,  and  to 
which  we  may  confidently  appeal,  as  being  of  command- 
ing influence  in  the  consideration  of  the  subiect. 
Thus  it  may  be  laid  down  as  the  settled  doctrine 
of  public  law,  that  personal  'contracts  are  to  have  *458 
the  same  validity,  interpretation,  and  obligatory 
force  in  every  other  country  which  they  hare  in  the 
eotmtry  where  they  were  made.'     The  admission  of 


jaalitaM,  eujut  ratiaat  imiitiu  Jntrtejun  KttMlw.  Sa,  tgaln,  Ftrttna 
4Ml  kamo,  mm  tUUn  qtattam  MwufaradM.  Httnttc  Elat.  Jv/r.  C.  torn.  5. 
1. 3.  76. 

>  Bank  of  the  Uuilsd  8utM  v.  DonnaUr,  B  Pttr't  V.  S.  Rep.  361. 
WalMii  T.  Orr,  3  D*t.  N.  C.  fUp.  161.  Sm,  bIn,  infia,  note  h.  If 
therafore,  nader  a  foreign  nisrrliige  ooatraet,  the  hniband  mnld  be  enli- 
tlad  to  property  aecmod  la  the  irifs  daring  coreitnle,  the  Engliih  oonltl 
will  enforoe  it,  willtoat  niaing  an  aqnily  foe  ■  aettlemant  in  farDHT  of  the 
wife.  Anatnither  v.  Adkit,  9  MjrJna  ^  JTeina,  ST3.  Dnee  r.  Smith,  JaeeVa 
Rtp.  544.  3.  P.  MatiimonUl  right*  ■■  between  hniband  and  wife,  ai* 
determined  hy  the  taw  of  their  domiell.  Qamier  t.  Poydnu,  13  Lfiu*. 
Btp.  177.  And  as  a  general  nila  peleoaal  pr^erty  fUJowe  the  law  of  the 
domieil  of  the  ownar,  and  real  property  the  taw  of  the  laatt  m  titm. 
Fi^«apra,p.^l9.    BntaTcry ilate may iinpraMDpon»U|n«partjwilhfnlU 
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this  principle  is  requisite  to  the  safe  intercourse  of  the 
commercial  world,  and  to  the  due  preservation  of  public 
aud  private  confidence ;  and  it  is  of  very  general  recep- 
tion among  nations.  Parties  are  presumed  to  contract 
in  reference  to  the  lavs  of  the  country  in  which  the 
contract  is  made  and  where  it  is  to  be  paid  unless  other- 
wise expressed ;  the  maxim  is  that  locus  contractus  regit 
actum,  unless  the  intention  of  the  parties  to  the  contrary 
be  clearly  shown.*  The  rule  stated  in  Huber  relative 
to  contracts  made  in  one  country,  and  put  in  suit  in  the 
courts  of  another  is  the  true  rule,  and  one  which  the 
courts  follow,  viz :  the  interpretation  of  the  contract  is 
to  be  governed  by  the  law  of  the  country  where  the  con- 
tract was  made ;  but  the  mode  of  suing,  and  the  time  of 


tsniloiy  any  clunuHer  which  it  miy  deom  eipedisnt,  Story't  Conjiiet  0/ 
Lavi,  <ec.  447.  Thai  in  Louimaaa,  alavM  were  declared  to  be  immoTC^- 
ble  praperty,  ar  real  Mate,  in  coDtemplation  of  law.  Laui*.  Dig.  IGOB,  b. 
3,  c  S.  art.  19.  IiDcat  itoch*,  such  a*  bank,  iasutance,  turnpike,  and  canal 
■tock,  u)d  uthet  ineprpoteal  property,  tnTing  iti  eztstence  or  reflated  bj 
lactl  lawi,  miiat  be  tranaferrad  aecordiDgte  local  lawi  or  regnlalioni.  But 
debla  due  Horn  cgrporatioiu  are  not  of  a  tooal  character,  and  may  be  u- 
■igued  01  traiuferred  according  to  Ibe  Uir  of  the  pl&ce  where  tbe  aaiga- 
meal  ii  made.  A  debt  baa  no  mint  or  locatitj.  Erikine't  Init.  b.  3.  tit. 
9.na.4.  Stor^t  Canfiict  d/Lobj,  lec.  369.  383.  399.  Alwood  r.  Pio- 
teotion  Ina.  Ca,  14  Cana.  Rip.  5S5.  The  genrral  principle  ia,  that  perao- 
nal  property  has  no  locality  or  •ilua,  but  followi  the  penon  of  tfaa  owner, 
•od  hii  atieaation  of  it  ia  goTerned  by  the  law  of  hi*  domieil,  or  where  it 
wa«  made,  and  thti  mle  u  geaerally  tvoofniied  by  the  oomity  of  n*tim«. 
Tbq  BuAirk  T.  HarUoid  P.  In*.  Co.,  14  Ctntt.  Rtp.  583. 

•Allahoose  t.  Ramaay,  G  WhmUiK,  331.  Bvrgtif  Cmfietef  La»», 
Tid.  2. 851.  vol.  3,  758.  In  the  maUer  of  Boberta'  WIU,  8  Faig^i  Rtp. 
446.  5Q5.  Senkma  t.  Ultla,  9  S.  H.  Rep.  271.  DiinM»mb  t.  Bnnker,  9 
MettaiPa  Rtp.  8.  ThoiUM  t.  Beekntu,  1  B.  MonrDt't  Ken.  Rrp.  39. 
Slory'e  Co){jUef  af  Lam,  301.  262.  Slory  en  BUU,  p.  1S4— 188.  Ar- 
tiDftim  T.  Gee,  5  IrtialF*  N.  C,  Rtp.  590.  If  ne  place  be  deatgnated  m 
•  note  M  Iba  place  of  payment,  the  law  of  the  place  whara  it  ia  made  de- 
Urminea  ita  oonalraetiMi,  ubUption,  and  plaoe  of  payment,  and  if  the  law 
of  that  place  firai  three  day*  of  gt«o«,  ihe  maker  ia  enUtied  to  that  Kraoe, 
if  he  raaideo  elaewher*,  bofiii*  dwiand  can  be  made  and  tbe  endoner 
fixed.  rSlory'*  ConfUct  »f  Laiet,  26^  Bryant  v.  Edaoa,  8  Vtrnmt  R*p. 
335.    Bankof  OnwsoT.Colhy,  13ir.  il.il<p.530. 
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suing,  mast  be  gorenied  by  the  law  of  the  country  where 
the  action  is  brought.^  It  is,  however,  a  necessary  ex- 
ception to  the  universality  of  the  rule,  that  no  people  are 
bound  or  ought  to  enforce,  or  hold  valid  in  theii  courts  of 
justice,  any  contract  which  is  injurious  to  their  public 
rights,  or  ofiends  their  morals,  or  contravenes  their 
policy,  OT  violates  a  public  law.i>  It  is  a  consequence  of 
the  admission  of  the  lex  lod,  that  contracts,  void  by  the 
law  of  the  land  where  they  are  made,  are  void  iu  every 
other  country."  So,  also,  the  peisonal  incompetency  of 
individuals  to  contract,  as  in  the  case  of  in&ncy,  and  the 
general  capacity  of  parties  to  contract,  depend  as  a  ge- 


>  Htti.  De  Cm/Uettt  Legum,  mc.  7.  De  le  Vega  t.  Vianna,  I  A  ^ 
AMpk.  SM.  Trimbej  t.  Vignier,  1  Bing.  N.  C.  S^  151.  DaMOomb 
T.  Bunker,  3  XttcalJ'a  Rep.  6. 

b  Rub.  PraUe.  Jut.  Civ.  torn.  iL  b.  I.  tiL  3.  D*  CoTifiicta  Legum. 
Vut,  ad  Ptnd.  lib.  5.  tit.  1.  sec.  51.  Bvttrig.  del  Am.  ob.  4.  lec.  6.  vol.  i. 
p.  133.  Kame't  Prineiplet  of  Equity,  b.  3.  cb.  8.  mc.  4.  Van  Reimi- 
djke  V.  Kaae,  1  OaU.  Etp.  371.  Harvey  v.  Riohardi,  1  Mattn'i  Rtp. 
381.  Le  Key  v.  Crowuinibiald,  2  Ibid.  ISl.  Grsenwowl  t.  Curtia,  6 
Mat.  Rep.  358.  firomi  t.  Richaidioii,  13  Martin'*  LauU.  Rtp.  £f02. 
Btanchard  v.  RuaeU,  13  Man.  Rep.  1.  Fceatiaa  t.  SaTags,  Ibid.  36. 
Lodge  T.  Phelpa,  1  Jthn:  Cat.  139.  SanI  t.  Hie  Craditon,  IT  Merlia't 
Lmtu.  Rep.  S69.  Stor^t  Cmm~  on  ilu  Confikt  of  Lami,  p.  903—915. 
In  thie  work  of  Hi.  Jiutice  Story,  the  aicepttDne  in  the  text  are  Mated 
■nd  diaciMHd,  and  the  autfaoritiea  in  auppciit  of  tbem  coUeetad.  In  New- 
Jeney,  it  waa  held,  in  Tainam  t.  Camp,  1  Oreen't  Rtp-  336,  that  aa  aa- 
ttgnment  of  penanal  property  by  an  inaolTcnt  debtor,  made  at  New- York, 
in  tnut  to  pay  ctvditen,  and  giving  pnfsTancM,  though  good  in  Now- 
York,  waa  void  ••  to  peraonal  property  iu  Nsw-Jeiaey,  becanae  tbeir  ata- 
tnte  law  prtdiibited  preJeteaDia  in  that  oaae.  The  Ux  rtt  titm,  even  aa  to 
peraonal  pcopenj,  jnavailed  bj  force  of  the  ■(atota  ever  the  Ux  led.  The 
•urciae  of  comity  in  admitting  or  realraining  the  application  of  the  lex 
Ian,  mpat  aaaToJdaUy  te«t  in  loaad  judicial  dtaotetton  diotatad  by  ttie  cir- 
cnmataneeaoftbeoaae.  Paiket,  Ch.  J.,  in  Blanohaid  *.  Roaaell,  13  Wsai. 
Rtp.  G.  Sior^t  CmflUt  tj  Lutt,  99.  Sbaw,  Ch.  J.,  in  CommonweaUh 
V.  A*ea,  Aagntt,  1B36. 

•  BmiHenait,  torn.  1.  tit.  9.  c.  3.  p.  491.  Alvea  v.  Hodgaon,  7  rma  Rtp. 
341.  Oeaebata  v.  Beniniar,  1  Bimu^t  Rtp.  33G.  Uongbton  v.  Page,  2 
N.  B.  Rep.  43.  StBT^a  Ctnm.  on  the  Confict  ef  Law,  303.  Story  on 
BiUt.  p.  184-180. 
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neral  rule,  upon  the  law  of  the  place  of  the  contract* 
The  incompetency  ot  a  married  woman  to  contract  is 
considered  by  the  ciriliane  to  depend  upon  the  law  of 

the  place  of  the  marriage.ti  Upon  the  doctrine  of 
•459     the  lex  loci,  nuptial  contracts,  "valid  by  the  law  of 

the  place  where  made,  will  be  recognized  and  en- 
forced by  the  courts  of  other  countries,  in  proper  casea ;« 


•  Hale  V.  Robert!,  3  Etp.  If.  P.  Rtp.  163.  Ex  part*  Lewii,  I  Vnaf, 
397.  Hemy  en  Fariign  Law,  96.  SanI  t.  Hia  Credilon,  IT  JTsrlni'* 
Leuit.  Rep.  596.  598.  Slsry  on  Ike  Cm/liet  af  Lau;  p.  97.  FickeriDgT. 
Fwk,  e  Vrmumt  Rtp.  103.  In  lbs  obm  of  Poljdore  t.  Princa,  Wart't  R*f. 
403,  it  wu  bald,  after  a  full  aoniidomtiim  of  tbo  lair  both  at  boisa  and  abrawl 
and  of  tba  prinoiplM  of  (feneral  jariipntdoDM  which  belong  to  tha  qncatjon, 
that  civil  inoapacitiBa  and  diaqualiflcalloiia  b;  which  a  penon  it  affactad 
ly  the  law  of  bia  domicil.  are  regnrdtd  in  other  connttioi  at  to  acta  doM 
Of  righta  acqnind  in  the  place  of  bia  domkil  ;  bat  not  ai  to  acta  don* 
w  rifhta  acquired  within  another  jariidiotioa,  wheia  no  anch  diainalifioa- 
tioni  are  acknowledgad.  On  thia  doctrine  it  wae  held,  that  the  libellant,  wba 
w>«  a  alaVB  by  the  law  of  hit  domicil,  might  tne  in  fait  own  name  in  Haint, 
where  ttiTery  wat  not  allowed,  for  a  pertoaal  tort  oommittad  in  an  Amer- 
ican mael,  on  the  high  teat,  and  wHbin  the  eogniiance  ofthe  diitiict  conrt. 

k  Htmy  #n  Foreign  Lata,  37. 50,  citet  the  opinion  of  Qratiot,  in  n  cue 
•obmitted  to  him  ta  that  effbct. 

*  Feaabert  t.  Tunt,  Free,  in  Ch.  307.     I  Bn.  F.  C.  3B.    1  Rab.  Aff.   ' 
Co.  A  S.  C.    Frtemoolt  v.  Dedire,  1  P.  Wvu  439.    Deconche  v.  SaTotitti 

3  /oi».  C&.  flip.  190.  CrotbyT.  BerKer,3£<lK>ar<I*'X.r.CJLRap.538. 
Hub.  De  CimJUetii  Ltgum,  lib.  3.  tec  9.  Slary't  Cam.  an  tit  CanJUetaf 
Law;  133. 134.  Anttmther  t.  Adair,  3  MyL  4-  K.,  513.  SebiinMliiTe  t. 
Sohrimihire,  3  Bagg.  Cont.  Rtp.  407.  Lord  Eldon'a  ofNnion,  fai  Lothler  T. 
H07,  ciled  in  Robertton  on  Fenon&l  Snccowon,  App.  p.  497,  4S8.  Bnl  if 
A.  and  6.,  domidled  in  Lonialana,  atopa  to  tba  atate  of  Hinianpfri  and 
mattj,  and  thottly  thereafter  relnm,  the  eonjagal  righia  nnder  tha  maniaga 
are  held  to  be  according  to  the  law  of  domicil,  at  the  law  of  the  land 
wonid  olharwite  be  llrandaleDtIf  OTaded  ;  and  it  wat  not,  in  anch  n  cate, 
the  intention  of  tha  partiet  to  thill  their  domicil.  Le  Breton  v.  Naitofaet, 
3  Vorfm'*  ii^uit.  Rep.  60.  See,  alto.  Hut.  Dt  CtnJUelu  Legum,  aee.  10. 
Nor  can  a  contract  of  marriaga,  antetad  into  in  Loniiiana,  pnride  tbatllw 
t^tt  of  tha  partiea  thai)  be  according  to  the  provinona  of  any  fbraigs 
•pecified  law.  Bonrclar  v.  Lanna*.  3  JVcrtln't  LouU.  Rtp.  561.  If,  bow- 
erer,  the  pnitiea  agree,  prertontlj  to  their  manime,  npon  a  plaoe  of  red- 
denoe  after  it,  and  aotnally  tattle  there,  it  becooM*  the  ]4w«  of  Ihur 
metriipODial  domicil,  and  the  marital  right*  of  the  bntband  to  the  wUe^ 
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and  as  persoDal  qaalitiea  and  civil  relations  of  a  univei- 
sal  nature,  such  as  infancy  and  coverture,  are  fixed  by 
the  lav  of  the  domicil,  it  becomes  the  interest  of  all  na- 
tions mnlually  to  respect  and  susttiin  that  law.* 

The  lex  loci  operates  not  only  in  respect  to  the  nature, 
obligatioQ  and  constriction  of  contracts  and  the  formali- 
tiea  and  authentications  requisite  to  the  valid  execution 
of  them,  but  also  as  to  their  discharge.  It  is  a  general 
role,  that  whatever  constitutes  a  good  defence,  by  the 


ptupertj,  Bie  determiDed  by  Ihs  kw  of  that  domiciL    KnMluid  t.  Esalay, 
1  Mtig't  TtttB.  Btp.  G20.    Le  Brelon  t.  Miln,  8  Paigt't  Rip.  261. 

>  Mr.  JuMiee  Story,  in  ireatinf;  of  ths  eipftcitj  of  pcrtDna,  in  hia  Cm- 
■Wllf«ri(l  OR  tke  ConfUet  of  Lavu,  ch.  ir.,  baa  tLoroughljr  eiainiaed  the 
eonflietiDg  opiiitons  and  iiiGnit«  diitinatioiu  with  whicb  the  boat  of  ciri- 
liaiia  of  conlinantal  Europe  h*>e  OTenthelmcd  and  psipleicd  the  iubjccl ; 
and  he  baa  dadaesd  tlia  Matviog  rulei  a«  beat  eilabliabed  iu  the  joiiipm- 
denos  gf  Enflaad  and  America,  viz  :  (I.)  Tba  eapaoitj,  aliia  and  condi- 
tion of  peruna,  according  la  ths  lai*  of  tbeil  domicil,  will  generally  be  re- 
garded ■■  to  aeU  done,  rights  acquired,  and  oontracta  made  in  the  place 
of  their  domicil.  (S.)  That  aa  to  acU  done,  and  rights  acquired,  and  con- 
tract made  in  other  connthea,  the  law  of  the  country  where  [bey  are 
done,  Bcqaired,  or  made,  witl  geneially  gorem,  iu  rwpect  to  lbs  capacity, 
atala  and  condition  of  peraona.  And,  iherefore,  in  regard  to  quealiona 
eoQceraing  infancy,  Compelency  to  marry,  ineapacidea  incident  to  cover- 
ture, guardianship,  and  other  penonal  qnalitlea  and  diaabilitiea,  the  law  of 
the  domicil  of  birtb,  or  other  Hied  domicil,  ia  not  generally  to  govern, 
but  (he  Ux  loci  amtiaettu  aut  aefut.  (3.)  Penonal  diiqnalificfttioDB  arising 
from  cuatorary  or  podtive  law,  and  of  a  penal  natnre,  are  territorial,  and 
not  generally  regarded  in  olbei  conntriea,  where  the  like  disqualifications 
do  Bot  eiiat  Story't  Comn.  p.  96,  97,  9a  On  thw  anbject  of  the 
Aapauty  of  penona  to  contract,  the  continental  jnrials  generally  adopt  Ibe 
law  of  ths  domicil,  and  tba  English  common  law,  the  Ux  loci  eoniraetui. 
Surge,  lo  hia  Comm.  on  Colenial  and  FortigTi  Lata*,  vol.  i.  S44 — S60,  cites 
largely  tttia  the  eoDtineotal  eivltiaiw,  to  show  that  the  wife's  rights,  cap«- 
cltiM  and  disabilities,  nnder  the  contnet  of  marriage,  ore  determined  by 
the  law  of  the  husband'a  domicil,  when  the  marriage  took  place.  This  ii 
the  law  in  this  cooolry,  if  the  parties  bad  not  in  view  at  the  time,  another 
plsM  of  letfdeno*.  It  the  bmAend  and  wlb  bar*  diffisr«i)t  domidts  at  the 
time  of  the  marriage,  the  law  of  the  bBsbond's  domioit  governs  the  marital 
lights,  and  if  neither  party  have  any  delermmate  domicil  at  the  lime,  the 
tea  Jofi  caatroiftas  govsraa.  Kneeland  T.  Enaley,  I  Mtig"*,  690. 
Prima  foot  at  leaat  tba  bmband'a  domicil  m  that  of  the  wife.  Whitoomb 
b,  a  Cvritit,  351. 
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law  of  the  place  where  the  contract  ia  made,  or  is  to  he 
performed,  is  equally  good  in  every  other  place  where 
the  question  may  be  litigated.  Upon  this  principle,  the 
discharge  of  a  debtor  under  the  bankrupt  or  insolvent 
laws  of  the  country  where  the  contract  was  made,  and 
in  cases  free  from  partiality  and  injustice,  is  a  good  dis- 
charge in  every  other  country,  and  pleadable  in  bar. 
The  same  law  which  creates  the  chai^,  ia  to  be  regard- 
ed when  it  operates  in  dischai^o  of  the  contract" 

But  if  a  contract  be  made  under  one  government,  and 
is  to  be  performed  under  another,  and  the  parties  had  in 
view  the  laws  of  such  other  country  in  reference  to  the 
execution  of  the  contract,  the  general  rule  is,  that  the 
contract,  in  respect  to  its  conatmction  and  force,  is  to  be 
governed  by  the  law  of  the  country  or  state  in  which  it 
is  to  be  executed,  the  foreign  law  is  in  such  cases  adopted 
and  effect  given  to  it-t*    This  exception  to  the  application 


•  Ba]lu]tiae  t.  Goulding,  1  Coghe't  B.  L.  347.  lit  ed.  Potter  t.  BrawD, 
5  Eiuft  lUp.  134.  Vui  Raagh  t.  Van  Andale,  3  Cainet'  Bep.  1&4. 
Smilh  T.  Smith,  3  Jakna.  Rtp.  335.  Hick*  v-  Brawn.  13  Jolm*.  Rip.  143. 
Bluichaid  v.  Ruanll,  13  Man.  Rtp.  1.  Bradford  t.  Farrand,  Ibid.  18. 
Prentin  t.  SaTage,  Ibid.  SO.  Tan  Roiuudyke  v.  Kane,  1  QaO.  Rap.  371. 
I>  Roy  V.  CroWDJiuhiBld,  3  JUoani'i  Stp.  151.  Green  t.  Sarmauila,  1 
Peter*'  U.  S.  Rep.  74.  HaniMm  t.  Edwardt,  13  Vermaia  Rep.  618. 
Sfory  on  the  CanflUl  of  Lam,  373.  S89.  See,  bIk,  mpra,  p.  393.  All 
Ibe  foceipi  jutista  Bgreoi  that  erery  eesttMt  miMt  eoniotin  to  the  fomiai- 
itiea  and  ■olsmnitjea  requited  by  the  lei  loei,  in  reapect  to  thai  valid  eia- 
culioa ;  and  the  like  doolriiie  ia  rscopiiied  in  AItm  t.  Hodgion,  7  Term 
Jb^341.  Clesj;  t.  Levy,  3  Ciuapb.  Rep.  166.  Vidal  v.  Tbompaen,  11 
Martin'*  Lmiit.  Rtp.  33.  Dapan  v.  Hnmphreyi,  30  Ibid.  1.  33 ;  bat  a 
contrary  rule  waa  declared  in  Wynne  t.  Jackaon,  9  Ruteeri  Rep.  351,  and 
Jame*  v.  Cathenrood,  3  Dntl.  4-  Ry.  190.  Mr.  Joitico  Story  add*  the 
weight  of  hii  opinion  to  the  mle  fint  meatiooed.  Canm.  m  the  Cor^Uet 
a/I.aiof,3l5— 319. 

k  Hub.  dc  CanfiUtu  Legum,  sec  10.  Veet,  ad  Pond.  4.  I.  39.  Lord 
Manifield,  in  RoInnMi  v.  Bland,  3  Rorr.  Rtp.  1077.  Dig.  43. 5.  Ibid. 
44.  7.  SI.  St*ft  CuniK.  on  tie  Conjiiet  s/ Itfui*,  333,  334.  Baldwin, 
J.,  in  Slrother  t.  Lncai,  13  Pitai,  43G,  437.  Andrews  t.  Pond,  13 
Ptleri,  65.  Bell  v.  Brneo,  1  Ilaaar^t  U.  S.  Rtp.  183.  Le  Brelon  v. 
Milee,  N.  Y.  Court  of  Chancery,  B  Piugt,  361.  The  principle  wa*  applied 
in  thia  lait  caae,  to  an  ante-nuptial  oontnkcl,  made  in  tefsrence  le  aBodiet 
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of  the  lex  loci  is  more  embaimssed  than  any  other  branch 
of  the  subject,  by  distinctions,  and  jarring  decisions ;  and 
the  notice  of  a  few  of  them  may  be  instractiTe,  and  serve 
to  give  some  precision  to  the  doctrine.  Thus,  the  days 
of  grace  allowed  upon  bills  of  exchange,  are  to  be 
computed  "according  to  the  usage  of  the  place  in  '460 
which  they  are  to  be  paid,  and  not  of  the  place  in 
which  they  were  drawn,  for  that  is  presumed  to  have 
been  the  intention  of  the  parties ;»  whereas,  by  the  gene- 
ral understanding,  and  course,  of  decisions  and  practice, 
the  drawer  or  endorser,  upon  the  return  of  a  foreign  bill 
under  protest,  pays  the  damages  allowed  by  the  law  of 
the  place  where  the  bill  was  drawn  or  endorsed.i>  K  in- 
terest be  not  stipulated  in  the  contract  and  the  money 
be  payable  at  a  given  time,  in  a  different  territory,  and 
there  be  default  in  payment,  the  law  of  the  place  of  pay- 
ment regulates  the  allowance  of  interest,  for  the  default 
arises  there.<>  The  drawer  may,  consequently,  be  liable 
to  one  rate  of  damages,  and  the  endorser  to  another,  if 
he  endorses  at  a  different  place ;  for  every  endorsement  is 
a  new  contract.^    [f,  however,  the  rate  of  interest  be 


ooontry,  u  tha  ruare  doraicil  of  the  putie*,  and  it  wm  laid  down  u  «  nile 
of  law,  that  when  putiM  many  in  referoDOS  to  the  lawa  at  another  eoun- 
Uy  ae  thnr  iatended  domicil,  the  law  of  the  intended  domicil  piverai  the 
canitTDCIiou  of  their  marriage  contnct  aa  (o  their  lighta  of  peraonal  pre. 
perly.  See,  alao,  PrenliM  v.  Savage,  13  Vow.  Rep.  33.  ThompKtn  7. 
Kfltcham,  S  Johnten,  189.  Cox  Jl  Diok  t.  United  Statea,  6  Ptiera,  173. 
Fanning  T.  Conaeqna,  IT  Jahnaon,  511.  If  A.  in  America,  ordera  gooda 
from  Enjrland,  and  the  English  merchant  eiecntea  the  order,  the  contract 
ii  governed  by  the  taw  of  England,  for  the  contract  ia  there  canaummated. 
CoKTegi^  Dm.  179.    WhUlon  ».  Stodder,  8  MotUb'i  LouU.  Rtp.  93. 

•  Videl  V.  Thompaon,  11   Jtfarlin'j  Laait.  Rep.  S3.     Bank  of  Waahiog- 
ton  V.  Triplett,  I  PtUr^  U.  S.  Rtp.  35. 

b  Heudricki  v.  Franklin.  4  JnApu.  Rep.  119.  Graves  v.  Daah,  13  Ibid 
17.  Slocam  V.  Pomeroy,  6  Craneh'i  Rtp,  2S1.  Hailebnrat  v.  Kian,  4 
Yealef  Rep.  19.  Pothitr'e  Oblig.  n.  171. 
'  Cooper  v.  The  ICarl  of  Waldegrave,  2  Beavan,  38S. 
*  ChampantT.  Lord  Ranelagh,  iV<e.  in  CA.  IS9.  Fanning  v.  Conieqiu, 
17  JaAna.  Jt(p.  511,  Henry  on  Foreign  Laa,  53.  Stvryanthe  ConJUet  »f 
Laat,  p.  361,  363.  It  ma;  be  laid  down  aa  a  general  rule,  tbat  lufotiabla 
ptpar  of  erery  kind  if  oonitmed  and  govemad,  aa  to  tha  obligation  of  the 
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specified  in  the  cootract,  and  it  be  according  to  the  law  of 
the  place  where  the  contract  was  made,  though  the  rate 
be  higher  than  is  lawful  by  the  law  of  the  place  where 
payment  was  to  be  made,  the  specified  rate  of  interest  at 
the  place  of  the  contract  has  been  allowed  by  the  courts 
of  justice  in  that  place,  for  that  is  a  part  of  the  substance 
of  the  coatiact*  The  general  doctrine  is,  that  the  law  of 
the  place  where  the  contract  is  made,  is  to  determine 
the  rate  of  interest  when  the  contract  specifically  gives 
ialerest ;  and  this  wUl  be  the  case,  though  the  loan  be  se- 
cured by  a  mortgage  on  land  in  another  state  unless  there 
be  circumstances  to  show  that  the  parties  had  in  view 
the  laws   of   the  latter  place    in  respect  to  interest.)* 


drawer  m  maker,  by  the  law  of  tbe  oonDtrj  whore  it  wu  diawn  or  mad*  { 
asd  ai  to  that  of  the  acceptor,  by  the  law  of  the  oooDir;  where  he  ac- 
cept! ;  and  a*  Ul  that  of  the  endoraera,  by  the  law  of  the  couDtry  in  which 
tbe  paper  waa  endoned.  Potter  v.  Brown,  5  East'*  Btp.  134.  Dela 
ChaometU  t.  Bank  of  EL,  9  £.  j-  CnM.  908.  9  BtlT*  Comm.  693,  C93. 
Blocum  T.  Paniniy,  6  Craaci'i  Rep.  331.  Ory  t.  Winter,  16  MartW* 
LaaU.  Rep.  3TT.  Blanchard  t.  Knnei,  13  Mat.  Rep.  1.  PardcMU, 
Cof*  de  DnU,  torn.  5.  aao.  1497—1499.  Notice  of  the  dariaonoDr  of  a 
^migm  bill  and  pioteit,  ia  to  be  given  according  to  the  Isw  of  the  place 
where  the  acceptance  ii  diahonored,  thoD^  tbe  other  paitiea  reaided  in 
England,  for  the  bill  being  made  payable  in  Fiance,  WM  a  Ibrugn  bill, 
and  ae  between  tbe  drawer  and  payee  it  lo  be  taken  aa  made  there. 
lUtbechild  T.  Cnirie,  1  Adolp.  j.  Bllu,  N.  8.  43.  Sherrill  t.  Hof^na,  1 
Cmetn't  Sep.  103.  Sleiy't  Com. 337.384—389. 398.  Boyoe  <r. Bdwanb, 
4  PtUr^  V.  S.  Rep.  111.  Ayman  v.  Sheldon,  13  WtndeWt  Rep.  439. 
Gatton,  J.,  in  Hatcher  v,  Mortne,  4  Dtv.  N.  C.  Rep.  134.  If  tbe  drawee 
who  aeoepti  a  bill  u  New-York  when  tt  waa  dntwn  in  another  elate  by 
the  drawer  who  rendn  in  that  other  elate,  the  contract  of  acceptance  aa  te 
pteaantmani  &&,  la  govemed  by  the  law  of  New-Yerk.  WorceMar  Bank 
T.  Well*,  8  Metcalf.  107. 

■  Dapaa  r.  Hnmpbtejpa,  30  Marti*'e  l^iti*.  Rep.  1.  The  deciaioQ  in 
thi«  eaae  b  aocompanied  with  a  fUll  dJMnauon  of  the  aothoritiea  in  the 
En^iah  and  Ameiioan  law,  and  cf  the  opinkma  of  the  Enropean  continen- 
tal oTiliaaa.  The  law  of  this  eaae  haa  b««u  critically  eiamiAd  by  Mr. 
Jwtke  Story,  (Cmmm.  on  tk*  Cmfiiet  of  Lawt,  348.  354,)  and  he  doe*  not 
thuk  that  the  fcnign  jotirt*  bear  out  tbe  eaie.  See  below,  note  a,  the 
reanlt  of  the  authoriiie*  there  referred  le. 

k  Do  Wolf  <r.  JofaDMP,  Wluatom,  367.  Storift  Cmetm.  M  lit  Cmfiiet 
^  £a)M,  p.  339.  943. 944.    The  ^aee  or  eonatry  UirtiMiabiUaf  ai- 
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WhsD  that  is  the  case,  the  mte  of  interest  of 

•the  place  of  payment  is  to  govern.*    According  to     "461 


ehaof*  ii  aooepted  k  ooiuiilerad  tha  1wh>  csnfraelitt,  u  ngtxim  tha  ao* 
(i«ptor.  P.  VaeL  de  tiat  wc.  9.  1.  3.  mo.  14.  Dela  CbanraettB  r.  Bkck 
af  Englana,  8  B.  f  Creu.  306.    8.  C.  9  S.  ^  Adelfh.  3S5. 

■  Da  Wolf  V.  Jafaiuan,  10  Wltatan,  3GT.  ScoGeid  v.  Daj,  SO  Jokni. 
JUp.  109.  Qnioea  v.  Csllaadsr,  1  Dt—aut.  S.  C.  Rep.  160.  The  &ulho- 
ritie*  *n  DHineroDB  to  ibow  tha  (eiwrat  mle  to  be,  Hut  intereM  ii  to  be 
paid  MMtding  tu  the  Imw  of  the  place  where  tbe  coatract »  made,  unlaM 
Iba  paymant  wu  to  be  made  eUawhere,  aod  than  it  ii  to  be  according  to 
the  law  of  the  place  where  tlie  contnct  waa  to  be  parfonned.  Fanning 
V.  Conaaqoa,  17  Jokiu.  Rip.SU.  ^ctv.Eiwhiit.iPeteri'U.S.Rtp. 
111.  Scofiald  t.  Day,  30  JoioK  Rtp.  109.  Robinaon  v.  Bland,  9  Barr. 
Jtfp.  10T6.  Qoinca  w.  Callender,  1  DtMtmu.  S.  C.  Rep.  160.  Slmy't 
Com.  OH  Iht  ConfiUI  of  Law,  341. 943.  346.  Cocpei  v.  The  Eari  of 
WiUegrava,  9  Beamtn,  383.  Archer  t.  Dcnn,  3  ITaf  la  ^  Serg.  398.  364- 
Thomai  t.  Baekman,  1  S.  Jfonroc**  Rep.  34.  In  Peck*  t.  H&jo,  14 
Vnmnt  Rep.  33,  a  promiaMry  nets  wm  mad«  m  Caooda  and  endoned  in 
Tenaaat,  in  both  of  wbteh  oooittriea  the  rata  of  intemt  U  ^i  per  oent> 
and  waapayahleinNeir-Yoikata  day  oertaini  irhera  the  rate  ofintenit  ia 
aeTen  per  cant.  It  waa  beld  Bfler  a  thoroagb  diKoaaian  cf  the  aulharitiea, 
that  both  the  maker  and  andoraara  were  liable  to  pay  the  New-York  in- 
tareaL  The  inlea  werv  dectarMl  to  be,  (1.)  If  a  oontract  be  entered  tnlo 
in  one  place  to  be  perrormad  In  another,  the  partiea  may  iiipQlate  for  tha 
rata  of  intereat  of  either  ccontry.  (3.)  If  tha  oontiact  atipslato  generally 
fix  tnlenat,  witboat  Giing  tha  tat«,  it  ihali  be  the  rata  of  interaat  at  the 
place  of  payment.  (3.)  If  no  intareat  be  atipnlaled,  and  payment  be  not 
made  at  the  day,  iiiteraal  by  way  tf  damogaa  i*  iMeciding  to  tha  law  of  tha 
plaoe  of  payment.  In  Chapman  t.  Robenoo,  6  Pmig^»  Rep.  637,  tha  debtor 
boRowad  aonBy  in  England,  npon  a  bond  and  mortgage,  eiecnted  in  New< 
York,  on  land*  in  Naw-YoA,  at  the  New- York  raU  of  intereat,  and  it 
waa  bald,  that  tha  mortgage  waa  a  valid  aaonijty  for  the  bond,  and  that 
tha  uaury  law  of  England  waa  no  defence.  Chancellor  Walworth  fUlly 
ooncnrred  in  the  decinoD  of  Dspan  t.  Uumphreya,  in  louiaiana,  and  held, 
that  if  the  contnct  waa  made  in  New-York  upaa  a  mortgage  here,  it  waa 
not  a  violation  of  the  Engliah  aanry  law,  thon^  the  money  waa  made 
payaUe  to  a  creditor  m  England.  Tha  oontract  waa  made  in  Naw-Yorii, 
in  refotenee  to  the  lawa  of  New-Ycnk,  and  mnat  be  governed  hy  them. 
New-York  waa  the  domkJl  of  the  debtor.  The  mortgage  gave  locality  to 
the  eanttact.  within  tha  Intent  and  meaning  of  tha  panki,  and  it  mmt  be 
goTwned  by  the  itx  loci  rei  tita.  Had  it  been  a  mere  paraonal  coutrael 
•  withcnt  any  mortgage,  the  conolnnoo  might  poaaibly  hate  bean  otharwiaa, 
thongh  I  think  the  cascliwon  b  the  eaaa  ia,  that  tha  Engliah  law  cf  oanry 
wotild  not  have  been  a  defence ;  fat  in  the  Louidana  eaaa  (bare  waa  mo 
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the  case  of  T^mtpson  v.  Powles,*  it  is  now  the  re- 
ceived doctrine  at  Westminster  Hall,  that  the  rate  of  in- 
terest on  loans  is  to  be  governed  by  the  law  of  the 
place  where  the  money  is  to  be  used  or  paid,  or  to 
which  the  loan  has  reference ;  and  that  a  contract  made 
in  London  to  pay  In  America,  at  a  rate  of  interest  ex- 
ceeding the  lawful  interest  in  England,  was  not  a  usn- 
rious  contract,  for  the  stipulated  interest  was  parcel  of 
the  contract  This  is  also  the  law  Id  this  conntry,!*  and 
it  appears  to  be  a  liberal  relaxation  of  the  rigour  of  the 
former  rule.  But  if  the  bond,  or  other  security,  be  taken 
in  England  no  higher  rate  of  interest  than  English  inter- 
est can  be  allowed,  though  the  debt  be  secured  by  a 
mortgage  executed  abroad,  upon  real  property  abroad, 
and  the  bond  and  mortgage  specify  the  foreign  rate  of 
interest.  The  courts  considered  that  if  the  rule  was 
otherwise  it  would  contravene  the  policy  of  the  law,  and 
sap  the  foundations  of  the  statute  of  usury.°  But  on 
this  subject  of  conflicting  laws,  it  may  be  generally  ob- 


taoTtgigp,  The  priDciplB  now  estabiished  In  LaaiaiBii&  and  New-Tork  ii, 
that  the  place  where  the  ooatnct  waj  made,  dfltermian  ill  Taliditj  «■  to 
interest,  though  made  pajrable  in  another  state  or  connti?,  when  Iha  rate 
of  intereit  ii  lower.  This  principle  has  inooh  to  reeomoiend  it  for  reuon- 
•blanev,  conTCDience,  and  certainty,  except  ui  caiM  where  the  whole  al- 
langement  waa  endently  and  frandnlently  intended  aa  a  mere  oarer  for 

>3  Simon'i  Rtp.  Id4.  See,  alio,  Harrey  v.  Arehbold,  1  Ryan.  ^ 
Moad.  IS4.  Horibrd  t.  Nichala,  1  Paigt't  Ref.  930.  Feeka  r.  Ma^  U 
Vemont  Rtp.  33.  S.  P. 

b  AndrewB  v.  Pond,  13  Ptttrt,  65.  See  npra,  y.  C.  The  |eaenl 
pciiidpl»  ia,  that  a>  to  eontraola  merely  penonal,  their  coDatmctton  ia  go- 
Tomed  by  the  law  of  the  place  where  they  wan  made ;  the  eanaejamcM 
a/  their  brtoch  by  that  of  the  country  where  they  are  enforced.  Cooper 
V.  The  Earl  of  Waldegrave,  2  Beavan,  S8S. 

*  The  rale  tnrnt  npon  the  quealion  of  fact,  where  waa  payment  of  the 
money  under  the  contract  to  be  made.  Stapletou  v.  Conway,  I  Fiuey, 
^8.  3  Ath.  Rep.  T9T.  S,  C.  Connor  t.  EwI  Bellamont,  9  Ati.  Sf. 
383.  Dewar  v.  Span,  3  Ttm  Rtp.  435.  De  Wolf  v.  Johiuon,  10  Wlta- 
ten,  3tl3.  The  atatnte  of  14  G«a.  III.  allowed  aeonritiea  on  lauda  abroult 
to  reaeive  foreign  interest,  though  axeeated  in  England ;  hot  that  atatnta 
waa  taken  aliictly,  and  held  not  to  extend  to  persoaal  c< 
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served  that  there  is  a  stubborn  principle  of  jurispnideace 
that  will  oilenintenrene,  and  act  with  controlling  efficacy. 
This  principle  is,  that  when  the  lex  loci  contractus  and 
the  lex  fori,  as  to  conflicting  rights  acquired  in  each, 
come  in  direct  collision,  the  comity  of  nations  must  yield 
to  the  positive  law  of  the  land.  In  iaH  eonfliciu  m€tgis 
est  utjua  nostrum  quamjus  alienum  servemus.* 

'(2.)  Remedies  upon  contracts  and  their  inci-  *462 
dents  are  regulated  and  pursued  according  to  the 
law  of  the  place  where  the  action  is  instituted,  and  the 
lex  loci  has  no  appHcatioo.  Aetor  sequitur  forum  ret. 
The  lex  lod  acts  upon  the  right ;  the  lex  fori  on  the 
remedy.  This  is  the  rule  in  all  civilized  countries ;  and 
it  has  become  part  of  the  jus  getttium.''  The  comity  of 
nations  is  sufficiently  satisfied,  in  allowing  to  foreigners 
the  use  of  the  same  remedies,  and  to  the  same  extent, 
that  are  afforded  to  the  citizens  of  the  state.  Though 
the  person  of  the  debtor  should  therefore  be  exempted 
from  redress  by  the  lex  loci,  yet  personal  arrest  will  be 
permitted,  if  it  be  the  practice  according  to  the  lex  fori. 
If  a  party  be  dischai^ed  from  imprisonment  only,  he  re- 
mains liable  to  arrest  for  the  same  debt  in  another  state ; 
foT  imprisonment  relates  only  to  the  remedy,  which  forms 


'  Habere,  1.  3.  1 1.  Lord  EllenboTaD([h,  in  PatUr  t.  Brono,  5  Eatfii 
Sip.  131.  SbqI  t.  His  Cmditora,  IT  Uartin't  I^uu.  Rep.  5(i9.  If  a  con- 
traot  to  b«  perfomwd  ia  a  Toreip  eomitiy,  bs  invatid  or  void  hj  the  law 
at  Ihs  eaontiy  where  it  wu  nada,  then  the  roJe  of  iateniational  law  can- 
not pravai!  that  the  law  of  Ihs  plaoe  where  tba  coatniol  ia  (a  be  peifoimed, 
■  to  goivTo.    Story  J.  in  3  Stary-t  Rtp.  4B4. 

k  aioiy  oa  tht  Confiiet  af  Laa;  p.  BU.  zai  mxt  5^.  Bank  of  United 
Slatei  V.  Donnally,  8  Ptttrr'  U.  S.  Rep.  361.  Tnaber  t.  Everhart,  3 
QUI  ^  Jokat.  S34.  The  anthoriliet,  both  foreiffn  and  domestic,  for  this 
clearly  eitablished  doctrine,  are  collected  ui  Standi  Cowtm.  en  (Ac  Conftiel 
ofLmtit,  p.  468 — 173.  The  doctrinal  in  the  teit  are  ably  slated  and  iUw- 
tnOed  in  the  case  of  Pickering  v.  Fisk,  6  Vmnoiif  Rep.  103,  where  it  was 
truly  obeerred  by  Mr.  Jnitice  Fbelps,  in  giving  the  opinioa  of  the  ceait, 
that  wliat  appropriately  belongs  to  the  contract,  and  what  to  the  remedy. 
ii  not  always  a  qnesljon  of  easy  aolntion. 
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no  part  of  the  contract.'  In  his  qute  respidunt  litis  de- 
dsionem,  servanda  estconsuetudolod  contractus.  Attn 
his  qucB  respieiunt  litis  ordinationem  atienditur  consue- 
tudo  loci  ubi  causd  offttur.*'  Upon  the  principle  that 
the  time  of  limitation  of  actions  is  governed  by  the  lex 
feri,  a  plea  of  the  statute  of  limitations  of  the  state  where 
the  contract  is  made,  is  no  bai  to  a.  suit  brought  in  a  foreign 
court  to  eniorce  the  contract ;  though  a  plea  of  the  stat- 
ute of  the  state  where  the  suit  is  brought  is  a  valid  bar, 
even  though  brought  upon  a  foreign  judgment,  provided 
the  time  of  the  residence  of  the  party  brings  him  within 

the  time  prescribed  by  the  statute."  The  period 
*463     'sufficient  to  constitute  a  bar  to  the  litigation  of 

stale  demands,  is  a  question  of  municipal  policy 
and  regulation,  and  one  which  belongs  to  the  discretion 
of  every  government,  consulting  its  own  interest  and 
convenience.    Though  the  foreign  statute  of  limitations 


>  Lodge  V.  Pbelpa,  I  Johiu.  Cat.  139.  Smith  r.  SphioIU,  3  JdAm.  tUf. 
196.  White  T.Cuieeld,  7  IhitL  117.  Sicaid  v.  Wbale,  11  Rid.  IH. 
Wluttamore  t.  Adanw,  9  Cmetrit  Rip.  GS6.  HisUey  t.  Hbimh,  3  Ma- 
aoR'j  Rtp.  88.  Tito*  v.  Hobert,  5  Ibid.  37B.  Woodhridse  t.  Wright,  3 
C»nn.  Rep.  S33.  Atwater  *.  Towiuand.  4  Ibid.  47.  Wood  v.  Mklin,  5 
flobteiT*  JIcp.  SOS.  TianiMi.Eita,  n  Martin't  Leuit.  Rep.  130.  Web- 
■tar  V.  Muny,  3  WatL  Cir.  Rep.  157.  Britkh  Uaon  Co.  t.  DnunmoDd, 
10  Airnu.  ^  Cru*.  903.  Do  la  Vogar.  Tiuia,  1  B.  j^  jliloIjiL  384. 
Story  on  the  Canfiiet  of  Lou;  p.  476,  479,  460.  Timby  v.  Tigiar,  1 
Bing.  If.  C.  Rep.  151. 

k  Ranehin  «ur  Ouipape,  QhsM.  MS,  oHod  in  Emerig.  Da.  Am.  oh.  4. 
MC.  8,  wbo  aanctioni  the  dMiDctkm,  and  ooUecta  the  opioiotu  of  the  Ibreiga 
jnriita  under  thii  branch  of  the  law,  with  hii  nmal  rariety  and  immenrfty 
of  anidition.  Mr.  Lannat,  io  a  note  to  bli  edition  of  Ftmhlaiaiu^t  Tte*- 
liat  of  Equils-  Phil.,  1831,  p.  656—671,  hu  abo  digeatod  and  claMifisd 
tbo  leading  En^Iih  and  American  anlboritiea  on  the  iobject  of  the  Uz 
loci,  with  accuracy  and  ability.  Aa  to  the  exleot  in  nbich  the  tnodea  of 
proof,  and  (he  lav  of  avidence  of  the  lex  lad  oi  of  the  lexfori  are  catriad 
the  foreigD  jariita  hold  dillereut  doctrinea  ;  and  qasatiou  under  this  head 
an  deemed  by  Mr.  Jmtiee  Story  to  be  nnaettled  and  embsmaalng.  Some 
maintain,  that  Iha  lex  fori,  and  othera,  that  die  Ux  loci  eontraetia,  mnat 
regulate  the  anthenticity  and  admbaion  of  the  inatnunent  and  modea  of 
proof.    SIotjf'j  Coimn.  on  the  ConJUet  nf  Laici,  p. 

t  M'Elmi>}'le  *.  Cohan,  13  Prtert,  319: 
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may  have  closed  upoQ  the  demand  before  the  remoTtd  of 
the  party  to  die  ne  v  jurisdictioD,  yet  it  will  be  unaTail- 
ing.  The  statute  of  limitations  of  the  state,  id  whose 
courts  a  suit  is  prosecuted  must  prevail  in  all  actions.^ 
To  guard,  bowerer,  against  the  inconvenience  of  sustain- 
ing and  eofoicing  stale  demands,  not  yet  barred  by  a  re- 
sidence under  the  cbai^  of  domicil,  a  presumption  of 
payment  will  be  indulged,  and  may  attach  to,  and  destroy 
the  right  of  recovery.'* 

In  lespect  to  remedies,  there  are  properly  speaking, 
tbtee  places  of  jurisdiction,  (1.)  The  place  of  domicil  of 
the  defendant,  commonly  called  the  forum  domicilii  ; 
(2.)  The  place  where  the  thing  in  controversy  is  situate, 
commonly  called  the  forum  rei  sita  ;  (3.)  The  place 
where  the  contract  is  made  oi  the  act  done,  commonly 
called  the  forum  rei  gesttB  or  forum  contreu^us.  Not 
only  real  but  mixed  actions,  such  as  trespasses  upon  real 


•  Emm  *.  Eyl«,  1  Mei^t  Tean.  Rtp.  34.  If  the  time  of  preMriptien 
iu  the  country  when  the  pkrtiea  midM,  ^a>  not  only  to  bsr  the  remedy, 
bat  to  render  the  eontnct  abeolDtely  roid,  the  better  opinion  ii  tbit  the 
debt  itaelf  will  ilaa  be  held  to  be  ezttD^iiiebed  by  the  lex  fori  u  well  h  by 
the  Itx  loci  amtnetu*.  Story  on  Iht  Coufitet  af  Lm»t,  4B7.  Hubec 
T.  Stsiuer,  3  Bing.  H.  8.  311. 

k  Hub  De  CoitlKclu  Legtan,  *ea.  7.  Voet,  ad  Fmd,  44.  3.  IS.  L»rd 
JTecMl'  Equity,  b.  3.  ch.  B.  eeo.  4.  Dnptein  t.  De  HDven,  9  Vera.  Sep. 
540.  Nuh  y.  Tn^Mr,  1  Caitu^  Rip.  403.  Kngglea  t.  Keeler,  3  Jokni- 
Sap.  363.  PeaneU  v.  Dwigbt,  3  Man.  Stp.  84.  Hdl  t.  Uttle,  14  Ibid. 
903.  Williwna  v.  Jonea,  13  Eafi  Sep.  439.  Tiia  Bdtiah  Linen  Con- 
puy  T.  Dnunnmnd,  10  B.  ^  Crtiav.  903.  Decoaebe  v.  Savetler,  3  John: 
Ck.Rep3lB.  MedburfT.  Hopkini,  3Conn.  JI(p.473.  OnTaT.GnTea,3 
Bibb.  Sep.  307.  Le  Bo;  t.  Crownimhield.S  Maeou'eSep.  151.  Union  Cotton 
Mumfkolory  t.  Lobdell,  19  Martitie  Louie.  Sep.  1 08.  ErA.  Inetitatea,  toI. 
ii.  p.  5SI,iMi.48.  Fothier,  in  hM  Traiti  de  U  Fre*^pfia»,  n.  351,  and  other 
Ssrei^  jariata,  think  that  the  lex  loei,  and  not  the  Itx/ori,  otight  to  govern 
in  thki  caae  ;  bnt  the  contiaiy  conoliuion  ia  too  well  settled  to  be  now 
qneetioned.  Stance  Comm.  an  tki  ConJIicI  of  Letct,  p.  483—467.  In 
Hairiaon  t.  Stacy,  G  Sebintan  Sep  15,  a  reaident  of  Miwinippi  aned  in 
LooiaiBiiB  on  a  note  barred  by  the  limitation  lawi  of  Hiaaiaaippi,  and  it 
wu  held  that  the  claim  barred  there  by  the  lawa  of  HiNiwippi  wu  barred 
in  Loniaiaoa  alas. 
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property,  are  properly  referable  to  the  forum  rei  aita.'- 
But  the  court  of  chancery,  having  authority  to  act  in 
personam  will  act  indirectly,  and  under  qualifications, 
upon  real  estate  situate  in  a  foreign  country  hy  reason  of 
this  authority  over  the  person,  and  it  will  compel  him  to 
give  effect  to  its  decrees,  by  a  conveyance,  release  or  ot^' 
erwise,  respecting  such  property.'' 


•  Skinner  v.  Ewt  Indrs  Campuij,  cEted  in  Catep.  Rtf.  168.  Dual- 
■on  T.  Matlliewl,  4  Tirm  Rrp.  503.  LJTingEkin  t.  Jefienoa,  4  IfafT*  L.  J. 
76.  Story  an  lit  Cetijlict  of  Laist,  44fj,  449,  466,  467.  An  injorr  lo 
rasi  pro|Mrt7  li  local  u  to  JDndiotion,  Watti  v.  Kinney,  6  Hiil,  N.  Yl 
Rip.  B2.  TrMpu*  on  isal  property  aitaatad  in  ana  atale  cannot  ba  aoed 
for  in  another  at&ta. 

k  Lord  Ilwdwioke,  in  Foctar  t.  Vaaaall,  3  Atk.  Jttp.  5ij9.  I  £;.  Cat. 
Abr.  133.  C.  Eari  of  Athol,  I  Ch.  Co.  391.  Arnhsr  t.  Freaton,  1  £7. 
Co.  Abr.  133.  1  Vtn.  77.  S.  C.  Ar^aae  t.  Hnrdump,  1  Vtm.  Rtf. 
^lISS.  £arli>fKildareT.£ulaca,ntii419.  FennT.LordBattimora.lVa- 
■ay,  444.  LordCranalown  t.  Johnwtn,  3  f(«y,  183, 1S3.  White  T.Hall,  13 
Vetey,  333.  Lend  Fortarliugtoa  t.  Sooniy,  3  JfyJiw  j-  Kitn,  104  Bmbarj 
V.  BaDbniy,  in  ohanoerr,  1839.  Mavis  1.  Watta,  6  Craiiei,  148.  160. 
Brigga  1.  French,  1  Samnar**  Bep.  504.  Chureh  of  Maoon  t.  WHvj,  9 
HiiPt  S.  C.  Ch.  Rtp.  586.  The  eonrt  will  anatain  a  joriadicdon  in  eqnit; 
in  OBse*  ctfraad,  lni*t,  and  CBDlrocf,  when  tliB  person  m  duly  within  th^ 
proceM  and  joriadidion,  althoagh  landa  not  within  the  jnriadiotion  of  tha 
oontt,  might  be  afiboted  by  the  deoree.  Slary  an  tit  Cat^fUel  of  Lmet,  p. 
454 — 4ST.  lb.  an  Equity  Jnrirprudtiu*,  vol.  <i.  48,  49.  185.  The  ooort 
of  ehaacerr  in  NeW'York,  in  WardT.  Arredondo,  1  Hoptio*'  iicp.  913, 
Mead  t.  MsrtiU,  9  Paigif*  Stp.  403,  Hiteheil  *.  Bnneh,  9  lb.  606,  Shat- 
Inck  T.  CaMidy,  3  Edaardf  N.  T.  Ch.  Btp.  159,  and  Snlphra  t.  Fowlar, 

0  Paigt't  Rep.  380,  and  of  Virginia,  in  Farley  t.  Shippan,  WytUt  Rtf. 
135,  and  Humphrey  t.  M'CienuUian,  1  Munf.  Rtp.  501,  hAva  declared 
and  anforeed  the  aame  doctrine.  If  the  ooort  liad  neqnired  joriadiotion  of 
the  p«Moa  by  bia  being  within  the  atato,  they  will  compal  him,  by  «l- 
taofament,  to  do  hk  duty  under  iua  contract  or  tmat,  and  enforce  the  de- 
cree, >n  rtm,  by  hii  exeaating  and  oonreyance  or  otharwiae,  as  jaatiee  may 
reqoin,  (n  reapeet  to  landa  abroad.  White  t.  White,  7  Oill  ^  JbAum, 
308.  Vangkan  r-  Barclay,  G  Wlariaa,  393.  Watkine  v.  Holman,  IC 
PtttrJ  Rtp-  95.  If  the  oonrt  hae  JDriadiotion  in  oaae  of  ■  proceedinft  i» 
rtK  grer  tha  properly,  it  exerciaea  it  Lhoagh  the  owner  be  a  non-realdant 
or  a  forei^  oorpotation,  or  aorenign.    Clarke  v.  N.  J.  Steam  Navig.  Ca, 

1  Slory**  Rtp.  581.  To  giro  jnriediction,  either  the  defendant  or  the  pro- 
perty atlaahad  mnat  be  within  the  itate  when  prooeaa  iiaerrad.  A  cer. 
poration  baa  no  legal  eiiateaee  «nt  of  the  elate  creating  jt,  and  Ibe  eeniee 
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m.   Of  the  cimaideration. 

It  is  essential  to  the  validity  of  a  contract,  that  it  be 
founded  on  a  sufficient  consideration.  It  was  an  early 
principle  of  ttie  common  law  that  a  mere  voluntary  act 
of  courtesy  would  not  uphold  an  assumpsit,  hut  a  cour- 
tesy ^owed  by  a  previous  request  would  support  it* 


oat  of  that  atate,  ii  duIL  Middlabrooki 
V.  Springfield  F.  In*.  Co.,  14  C«itn.  Rtp.  301.  Chancery  maj  likewiM,  in 
the  ezeniiM  of  tta  jnrhdictiOD  in  ptrnmaai,  and  when  tbe  eade  of  jmtioe 
raqnire  it,  enjoin  a  party  tnm  ptoceoding  in  a  aott  ia  any  (wnrt  in  any 
otbw  ooantiy.  See  tapra,  p.  134.  Bnt  thji  eiercos  of  peirer  hM  been 
dwiared,  u  va  have  alraadj  eeen,  ((m  toL  L  409. 41 1 ,)  not  to  eiteod  to  tbe 
federal  eomti  in  leapeel  to  the  elate  eonrta,  noi  to  the  state  couite  in  re- 
elect to  the  federal  oontit.  Thii  ie  founded  on  the  natute  of  onr  federal 
lOwnnientT  and  on  indiipenBable  prtndplee  at  policy. 

Hr.  Joetiee  Story,  in  hie  Comaneatariri  on  the  Cm\fiiet  of  Laat,  (and 
the  9d  editign  of  which,  in  1841,  waa  ooiiecled  and  greatly  enlarged.)  ha« 
renewed  and  dieoosied  the  extenaiTe  and  oomplioated  aul^ct  of  the  Irx 
loci  in  all  ite  telatiom  and  iaeidenti.  with  hie  naaai  exhanatiDg  reaaarch 
aad  eonnd  critical  iBgaoitj.  He  haa  brought  to  bear  upon  the  aabjact,  and 
to  entighton  it,  an  immsnee  fond  of  foreign  learning,  and  there  i>  no  trea- 
tiaa  eztaat  on  tbe  aQl:jeet  of  tha  ooafliel  of  lawi,  ae  accorata,  fall  and 
eempMe.  TliFre  wa*  no  one  head  of  the  law  that  atood  m  greatly  in  need 
of  anoh  an  •Art.  Hie  dootrinea  under  that  bead  are  more  iDterfnting 
than  any  ether,  with  the  eioqKion,  alwaya,  of  the  oonatitnlional  doctrinei 
of  (Im  gorantmant  of  the  United  8ta(«i ;  and  they  are  more  oonetant  in 
their  applioalion,  oomadering  that  the  Union  i>  aompaeed  of  twenty-trii 
■tote  joiiadtatkna,  dictating  and  adnunlitering  independently  their  own 
aiaiddpa]  lawa.  It  wai  impoHible,  in  tiiie  brief  aeetkin,  to  do  more  than 
■lata  the  leading  pnnoi|riaa  of  the  doetrina,  and  the  Bathoritiee  which  ana- 
tain  tbam ;  and  tliii  I  baTO  endMfoared  to  do  with  the  ligbti  afibrded  ma 
by  a  thoKMig^  azanunalion  of  the  traatiee  allnded  to,  and  of  all  tbe  anlbori~ 
tlee,  fixeign  and  dcuiMMic,  applicable  to  the  anliieet,  and  within  my  power 

k  Lamplai^  t.  Brathwait,  Htb.  105.  Bnt  it  ia  andMitood  to  be  now 
Mltled,  tbat  in  a  oaia  of  aimple  contraet,  if  one  person  makea  a  promise  to 
•Mother  tai  tbe  benefit  of  a  third  party,  the  third  party  may  maintain  an 
aetion  npon  it,  thoogh  tba  eoBaideration  doae  not  more  from  him.  Dottoit 
T.  Poole,  a  Lev.  310,  S.  C.  1  r<Rt.  319.  3  Am.  4-  Pat.  149.  note*,  to  Fig- 
gett  T.  Iliompeou,  Sahermarhom  v.  Vandartieyden,  I  JoAnMn'*  R.  140. 
Starkay  t.  Mill,  Sty.  396.  Cnmbarland  t.  Codrington,  3  Johtu.  Ch.  R. 
054.    Parker,  Ch.  J.,  in  11  Mom.  JL  40D.    3  Piek.  91.    Hormer,  Ch.  J„ 
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There  must  be  something  given  in  exchange,  something 
that  is  mutual,  or  something  which  is  the  inducement  to 
the  contract,  and  it  must  be  a  thing  which  is  lawful  and 
competent  in  value  to  sustain  the  assumption.  A  con- 
tract without  a  consideratioa  is  a  nudum  pactum,  and 
not  binding  in  law,  though  it  may  be  in  point  of  con- 
science ;  and  this  maxim  of  the  common  law  was  taken 
from  the  civil  law,  in  which  the  doctrine  of  consideration 

is  treated  with  an  air  of  scholastic  subtlety.^ 
'464     'Whether  the  agreement  be  verbal  or  in  writing,  it 

is  still  a  Tutde  pact,  and  will  not  support  an  action, 
if  a  consideration  be  wanting.  This  was  finally  settled 
in  Baglaad,  in  the  house  of  lords,  in  Rann  v.  Bughes,^ 
and  the  rule  has  been  adopted,  and  prevails  extensively, 
in  this  oountry.K    The  rule,  that  a  consideration  is  ne- 


in  7  Conn.  R.  347.  BaAar  t.  Bocklar,  S  Dmio.  R.  45.  Walirorth  Chu- 
cellar,  3  i><nio,  417. 

>  Dig-  lib.  3.  lit  14.  oh.  7.  sec  4.  Id.  19.  5. 5.  Tboufch  a  nla  witboM 
a  price  wai  Dot  bindinf  ai  inch  by  tba  Rtunaa  law,  yet  it  mt^t,  nndar 
circnmitaiicea,  oparata  ai  a  donation,  if  aeoompaaiad  with  deUTery.  ToaC 
Com-adpand.  18.  I.  1.  IVOrpDoy  T.  Droi,  13  Lntuima  Btp.  3S^  388. 
Sir  WiUiuD  BlackitoDe,  in  his  Cininn«nt«rt«f,  toI.  ii.  p.  444,  hai  bomnrad 
and  eiptajued  tha  diatinctiau  in  ths  Fsndeota  npmt  the  fonr  qtactaa  af 
contracts,  cf  do  ut  dti.  i"  hI  f»ciM,  fada  tU  dtt,  and  faeio  b1  f*ti*». 
Thii  claaalficatiau  of  eontraoti  embracta  all  thoaa  engafemanta  which  »- 
lata  ta  the  ioteKhanga  of  commoditiea,  mouay,  at  iaboni,  aa,  1.  Stipola- 
liona  mutally  to  give  ;  3.  Stipnlation  on  tha  one  part  to  give,  in  conaidBT- 
alioD  of  aometliiDg  to  be  done  «r  forborne  on  tha  other  part ;  3.  Slipnlatioa 
on  the  one  part  to  do  oi  forbear,  in  conNderstion  of  aomathing  to  be  given 
on  the  other  part :  4.  Stipnlatiooa  mntnally  to  do  or  foibear  to  da.  Eaeli 
of  them  impliei  a  reaipn>cily  of  benefit.  A  nnilateral  engagement  gratsi- 
toaily  made,  bind*  the  oSeter  imtil  rejected,  or  the  acoeptanoe  be  nndnly 
delayed,  according  to  the  French,  Dutch  and  Sootch  law,  TmaUtir,  Dnit 
CieU  Frattfait  t.  G.  n.  30.  Codm  dt  Coamurea  dt  HnUandt,  ait.  1.  p.  65. 
BtU  on  tht  Contract  ef  SaU,  Edin.  IB44.  p.  34.  In  England  it  U  a  nnda 
pact  and  no  contract.    See  Iiffra.  f.  in. 

»  7  Tern  Rep.  350.  note.    7  Brt.  P.  P.  660.  S.  C. 

•  Bnmolt  v.  Biaco,  4  Join*.  Rep.  336.  lliBtdwr  t.  Wumaon,  S  Mam. 
Rtp.30i,303.  Homer V. HoUenbaok, S i)ay'( Aji. 33.  Cook *. Bradley, 
7  Conn.  Rtp.  57.  Brown  v.  Adama,  1  Sleteart'i  Ala.  Rrp.  51.  Barar- 
leyi  v  Hobnea,  4  Munf.  Rtp.  95.    Parker  v.  Carter,  Rid.  373. 
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cessary  to  the  validity  of  a  contract,  applies  to  all  cou- 
tracts  and  agieemeats  not  under  seal,  with  the  exception 
of  bills  of  exchange,  and  negotiable  notes,  after  they 
have  been  negotiated  and  passed  into  the  hands  of  an  in- 
nocent endorsee.  The  immediate  parties  to  a  bill  m 
note,  equally  with  parties  to  other  contracts,  are  affected 
by  the  want  of  consideration  ;  and  it  is  only  as  to  third 
persons,  who  come  to  the  possession  of  the  paper  in  the 
usual  course  of  trade,  without  notice  of  the  ordinal  de- 
fect, that  the  want  of  a  consideration  cannot  be  alleged.* 
The  rule,  with  this  attending  qaalification,  is  well  set- 
tled in  English  and  American  law,  and  pervades  the  nu- 
merous cases  with  which  the  books  abound.  In  contracts 
uuder  seal,  a  cou^ideratioii  is  necessarily  impUed  in  the 
solemnity  of  the  iDslniment ;  and  fraud  in  relation  to 
part  of  the  consideration  is  held  to  be  no  defence  at  law : 
though  fraud  in  respect  to  the  execution  of  the  specialty, 
and  going  to  render  it  void,  is  a  good  defence.i> 
*A  valuable  consideration  is  one  that  is  either  a  *465 
benefit  to  the  party  promising,  or  some  trouble  or 
prejudice  to  the  party  to  whom  the  promise  is  made.* 


•  B«T  *■  CoddingtMi,  S  Jokiu.  Ck.  Sep.  54. 

k  Dda  T.  Bofaarell  9  C»vett'i  Rrp.  307.  Tbe  If.  Y.  Reviiei  StatuM, 
mL  ii.  p.  406.  nc.  77,  78,  dsclue  that  ft  m>1  it  only  pnmmpliTB  Bvideiioe 
of  ■  niffieient  eooKdention,  and  liable  to  ba  rabntled  eqnall;  u  if  th«  in- 
■tnnnent  wu  not  walad.  proridwl  itich  ■  defence  be  made  by  plea  or  by 
aotieg,  under  the  pneral  bms.  Tlin  itatate  proviiiaD  wu  an  innoTatim 
npon  the  eommon  law  rale.  Cmo  t.  Brangfaton,  II  WmdtlFt  Rap.  lOG. 
It  ia  not  to  be  nndentood  that  a  volnntary  bond  wenld  be  enrorced,  if  it  be 
aiimittad  by  tbe  obtlgae  by  pleading  or  otberviae,  that  it  waa  BXeonted 
wHhotit  any  eouidaration.  He  principle  ii,  that  a  bond,  ftoin  tiie  aoleu- 
nity  of  the  inatmment,  impUtt  a  amndtrelian,  and  the  defisndaat  !•  catoii- 
ped  by  tbe  leal,  ftom  BTerring  ■  want  of  it  Wright  v.  Moor,  I  Ck.  Rtp. 
84.  Tnmer  t.  Sir  Gaorge  Binton,  Haririu,  300.  9  filaeib*.  Com.  446. 
Bedgwiek,  J.,  and  P*tbmm,  Cb.  J.,  9  Wom.  R*f  ^^-  1°  Indiana,  by 
■tatnte,  (A.  Statnttt,  1638,  p.  451,]  eonuderation  of  ipeoialtiee  and  other 
eootraota  (eoiiTByaiieea  of  real  wlats  and  n^|otiable  paper  excepted}  may 
b«laqalnd  into  nnder  ipecial  plea,  orirgiveninaridaticBon  atrial  at  law. 

•  Jonet  f.  Aihbuniham,  4  Bat(»  Rep.  4SS.  Lent  y.  FadeUofd,  10 
Xoti.  Rep.  036.    Pattanon  J.,  9  AMph.  f  Bait,  n.  S.  853. 
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Any  damage,  or  suspension,  or  forbearance  of  a  right, 
will  be  sufficient  to  sustain  a  promise.*  A  mutual  pro- 
mise amounts  to  a  sufficient  consideration,  provided  the 
mutual  promises  be  concurrent  in  point  of  time;  and  in 
that  case  the  one  promise  is  a  good  consideration  for  the 
other. i>  But  if  two  concurrent  acts  are  stipulated,  as  de- 
liTery  by  the  one  party,  and  payment  by  the  other,  no 
action  can  be  maintained  by  either,  without  showing  a 
performance,  or  what  is  equivalent  to  a  performance,  of 
his  part  of  the  agreement."  If  the  consideration  be 
wholly  past,  and  executed  before  the  promise  be  made, 
it  is  not  sufficient,  unless  the  consideration  arose  at  the 
instance  or  request  of  the  party  promising ;  and  that  re- 
quest must  hare  been  expressly  made,  or  be  necessarily 
implied,  from  the  moral  obligation  under  which  the  party 
was  placed ;  and  the  consideration  must  hare  been  bene- 


tSetmBn  t.  Saafflu),  13  WmdtlTt  Rtf.  381.  Monon  *.  Bam,  S 
tietnttt  ^  Ptrry,  S9T. 

k  Wh«r«  aBVerml  penoni  labMsriba  to  rua*  maoey  lor  an  obJMA  ia  wfalel) 
all  feal  an  intarwt,  ths  mntnal  promiMi  el  thfl  rabBoriban  Audi  ■  valid 
comlderation  far  the  pramiH  of  aKch.  But  the  aginBinAat  of  a  liagla  psr- 
aoD  to  make  a  donalion  to  a  pablio  iutitatioii,  wilhoat  an;  aadeilaknic 
on  the  part  of  the  doasa  to  do  an;  thing,  ii  withoat  canaidentian  and  void. 
Walworth,  Chancellor,  3  Dinia  R.  416,  417.  If  an  agreameut  be  t^tion- 
al  ai  ts  one  of  the  paitiei,  and  (ddlgatary  aa  to  the  other,  it  doea  not  doatroj 
it!  mataalily,  if  there  b«  a  loSoleat  cdouderatioD  oa  both  aidaa  ;  aa  if  one 
pnity  atipalatat  that  he  will  deliTor  aalt  when  called  on,  and  the  other 
that  he  will  pay  for  Iha  aalt  ao  dallTered.  This  i«  mataalitj,  and  one  pro- 
miaa  ia  in  coniideralion  of  the  other.    Clerry  y.  Smith,  3  Hatnp.  Tata.  R.  19. 

*  If  the  act  or  duty  to  be  porlbrmed  by  A.,  and  in  oonaideratioa  of  which 
B.  prtimiana  to  pajr,  be  anch,  that  it  cbbmI,  or  from  ita  nature  May  mt  be 
performed  before  the  time  fixed  far  payment  by  B.,  than  A.  may  aoe  tOt 
the  money  withont  areiTing  performance.  Bat  if  tlie  time  be  fixad  for  the 
payment  to  be  made  in  eonaldaration  of  the  aet,  and  the  act  be  of  anch  a 
natnre  that  it  may  be  done  preaently,  and  befbre  the  time  of  payment, 
then  the  act  beoomea  a  preoedent  oondition  to  th«  payment.  Thoipe  «. 
Thorpe,  1  Saii.  ITl.  1  Lard  Raym-  66a.  %.  C.  Colonri  t.  Brifga,  1 
Salt.  113.  Pardage  r.  Cole,  1  Samd.  319.  TrhnUe  t.  Green,  3  DanJt 
Ktn.  Sep.  3Sfl,  357.  In  thia  lart  case,  the  diatioetiona  to  be  drawn  trtm 
tho  authoritiea,  an  jaatly  and  afcilftilly  takan. 
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ficial  to  the  one  patty,  or  onerous  to  the  other.'  A  Eiub- 
sistii^  legal  obligation  to  do  a  thing,  is  a  sufficient  con* 
aideratioa  for  a  promise  to  do  it ;  but  it  has  been  an  un- 
settled point,  whether  a  mere  moral  obligation  be,  of  itself 
a  sufficient  consideration  for  a  promise,  except  in  those 
cases  in  which  a  prior  legal  obligation  or  consideration 
had  once  existed.  The  weight  of  authority  is  that  it  is 
not  sufficient.^    Though  the  consideration  of  natural  love 


•  Jenkini  t.  Tneksr,  1  H.  BUei*.  S*p.  M.  UnugHaa  t.  Bt^en,  I 
Caintif  Stp.  SSL  CDtoHack  r.  Smith,  T  Jaknt.  Rtf.  87.  Bicki  t.  Bni< 
boDt,  10  JtJuu.  Sep.  S43.  Otmtt  t.  Stowul,  I  M-Ctri't  8.  C.  R^ 
514.    Wmg  T.  HU,  1  Banm.  ^  AU.  104. 

k  Smitb  T.  Wan,  IS  J«1mm,  957.  Edwvai  t.  Davit,  ]6  A.  961. 
Hilli  T.  Wymu,  3  Pick.  Rtf.  107.  Cook  t.  Btmdisy,  7  Conn.  Rtf.  57. 
DodgB  T.  Admmi,  19  Pick.  499.  Eutwood  v.  Scnyon,  3  Ptrry  ^  Dan- 
•m,  376.  B.  C.  1 1  AdalfK  ^  Sllu,  348.  Beumont  t.  ReeTe,  K.  B.  Ha. 
1B46,  H.  Y.  Legal  Obetntr,  June  1846.  Ehle  t.  Jadwn,  94  WeridtU,  B7. 
Tbe  qiMatkni,  how  far  a  mare  moral  obli^alioii  waa  anfficient  to  raiaa  and 
•appoTt  an  aanmput,  ia  learaedly  and  cleaHy  atated  aod  diacmaed,  in  tli« 
Mta  U  3  Bm.  4-  PnU.  949,  and  the  nota  to  16  John*.  Rep.  933 ;  and  tha 
ocncloaioa  to  which  the  learsed  editat*  arnved,  atoma  to  haye  bean  adoplad 
ia  tba  eaaaa  rabrrad  to.  And  yst,  in  one  cf  the  caaea,  (Lee  t.  Mnggeridgs, 
i  T»unl.  Rep.  36,)  Gibha,  J.,  obaerrsd,  that  it  ooold  not  now  b« 
diapntad,  that  wharerer  there  k  a  moral  oUigalion  to  pay  a  debt,  or  per- 
tbnn  a  dnly,  a  pmniaa  to  pay  that  debt,  or  perionn  that  doty,  would  l>e 
atqiportod  by  Iha  prenoQa  moral  obligation.  There  ia  a  atnng  inatance  in 
FairehUd  v.  Bell,  Brevar^e  M.  S.  Rep.  eited  in  1  Riee"*  S.  C.  Dig.  p.  60, 
ia  anppott  o{  tha  imflied  contract  to  pay  for  a  maritoriotn  aarrice,  founded 
on  a  maral  ohligatloa.  The  aama  doctrine  ia  laid  down  by  BaOliea.  J.,  in 
Barlow  t.  Bmilta,  4  Finnanl  Rep.  144,  and  in  Glaaa  v.  Baach,  5  Ibid.  193 ; 
bot  tba  promiaa  mnt  be  tzfrtee  aod  not  implied  Lord  Taalerden,  la 
liltteaetd  T.  Sbae,  3  5ani.  ^  Ad.  811,  tdmitted  the  doctiine,  that  a  moial 
obligation  wai  a  anfficient  oonaidaratkm  for  an  ezpreaa  promiae,  thaagfa  h* 
aaid  that  it  mnat  be  received  with  aona  limitation.  It  la  difficult  to  tor- 
aaonnt  the  oaaa  atated  by  Lord  Holt,  In  1  Lard  JIayai.  389,  that  a  ptonlM 
to  pay  B  debt  contracted  in  inrancy  ia  TaUd.  In  the  caao  of  Eattwood  v, 
Keuyon,  I^rd  Denman  obaerred,  that  the  caae  of  Leo  v.  Hnggerid^,  wa* 
decidedly  at  Tariance  with  the  doctrine  in  (he  note  to  8  A.  ^  PbUct-,  349,  and 
BO  waa  the  deeiaion  in  Littlefiold  T.  Shea,  and  Lord  Denman  conelnded 
that  a  paat  benefit,  not  conlerred  at  tia  rtqueet  of  the  defendaot,  woold 
not  aapport  a  aahaeqnant  ftovaae  to  pay,  and  that  Ihia  condUMon  waa 
jortified  by  the  old  common  law,  and  that  the  prinoi'pla  of  moral  oUigatkB 
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and  afiection  be  sufficient  in  a  deed,  yet  such  a  considera- 
tion is  not  sufficient  to  support  an  executory  con- 

•466  tract,  and  give  it  validity,  either  at  law  or  'in 
equity,"    A  promise  to  do  a  thing  may  be  merely 

gratuitous,  and  not  binding ;  yet,  if  the  person  promising 


did  not  maks  ita  appeanmce  till  the  d&y*  of  Lord  MuuGsld.  Tba  deciikw 
bi  Lee  T.  Mag^tidga,  wai  laid  down  in  too  DDqnalified  tenni,  and  tbo 
doctrine  in  the  note  to  B.  ^P.  may  now  ba  conuderad  ai  tba  better 
doctrine  in  En^aud  and  America.  Bot  thore  i>  a  diatinction  between 
promiasa  whicb  are  void  or  only  Toidable,  and  the  fomer  ai«  ht3d,  not  a 
anfficlant  eonnderstion  to  anpport  a  anbaeqnant  promiaa.  Cockakot  t> 
Bennett,  2  Term.  763.  In  HatabeU  v.  Odom,  9  Drv.  ^  BattU,  303,  it 
WBi  obMrrad,  that  it  wbb  not  every  moral  obligation  that  waa  anffictent  ift 
law  to  raiae  an  implied  promiae  or  to  aoppott  an  eipien  one ;  and  that 
racb  only  were  aTallable  conajderationa,  which  woald  originaliy  hare  Iwea 
|0od,  hot  Ibr  the  interrantion  at  aome  rale  of  policy.  A  promiae  to  pay 
ntlci  the  interdict  ii  nunoTed.  trill  be  valid  and  may  be  enforced.  Th* 
OBie  of  a  promiae  to  pay  a  debt  baiT«d  by  the  atatnte  oF  limitationa,  or  a 
promiae  by  a  widow  or  an  adnll,  to  refnnd  a  loan  of  money  made  dorinc 
iMverlure  or  iofancy,  are  ^ven  aa  inatancaa  by  Judge  Gaaton,  in  hia  clear 
and  able  opinion  in  thecaae  laat  cited.  So,  a  promiae  by  an  inaolTent  debtor 
to  pay  a  debt  eziitiog  before  hia  diacliarge,  createa  a  valid  eontcact,  the 
preriom  indebteduna  being  a  aofficient  conaiderstiOD,  and  the  promiae  ia  a 
reviral  of  the  old  debL  Eameat  v.  Parke,  4  RaviU,  453.  Faike,  K,  in 
Smith  V.  Winter,  I  Harm  ^  HvUtane,  389.  Rogen  v.  Stephana,  3  Ttrm, 
713.  (^bbon  V.  Coggen,  S  Cmipi.  168.  Hawkea  v.  Sanndera,  Cmo^  990. 
Cook  T.  Bradley,  7  Cnm.  Rip.  57.  The  plaintifi  may  declare  on  the 
oiigioal  promiae,  and  ioaiat  on  tlie  new  promiae.  by  way  of  repUcation. 
Fitzgerald  v.  Aleiandar,  19  WiUafon,  40S.  If  a  debtor  compromiaea  a 
debt  by  peymg  part,  and  afterwarda  promisee  to  pay  the  balance  whan 
able,  the  promiae  i>  binding  without  any  new  oonaidoiation.  Stafford  v. 
Bacon,  35  WrndtU,  364. 

•  Tate  V.  Hilbert,  3  F«aey,  >nn.,  1 1 1.  Pennington  v.  Gittingi,  3  GiU  ^ 
Join*.  308.  A  court  of  eqidty  will  not  apeclfioaliy  enforce  or  eieonte  a 
Tolnntary  coniract  nor  tend  ita  aaaiatanoe  to  ■  mere  volnntaer,  who  ia  aet 
within  the  infloence  of  the  oonaideration  of  an  ezeentorj  agreement.  Jef- 
ttaya  V.  Jeffreys,  Cr.  j-  PI.  141.  HoUoway  v.  Headington,  6  5tai.  335. 
Colyeat  v.  Caontea*  of  M.,  3  Keen,  81.  1  Maddacl^i  Ch.  Rrp.  S64. 
Halhewa  v.  L— e  Ifeven,  Scott,  U.  S.  C.  C.  for  Georgia,  LaK  Rtforttr 
Boatoo,  June  1B4G.  Bat  if  it  be  an  execnted  tniat,  tboogh  witbunt  oonaid- 
arntion,  the  court  will  give  it  effect.  Collii^^n  v.  Pattriek,  3  Ki»%,  133. 
EUiun  V.  ElliaoD,  6  Vaa/,  6G3.  Bonn  r.  Winthrop,  1  JoAiiaen'a  Ck.  Rf. 
337.  Minlnrn  v.  Seymour,  4  Id.  500.  Acker  t.  Fhanis,  4  Paige  Btf. 
305.    Hayei  v.  Eerahow,  1  Saadford,  Ch.  Rtf.  961. 
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enters  upon  theexecutionof  the  business,  and  does  it  neg- 
ligently,  or  amiss,  so  as  to  produce  injury  to  the  other 
party,  an  action  wilt  lie  for  this  misfeasance.*  The  con- 
sideration  must  not  only  he  raluable,  but  it  must  be  a  law- 
ful consideration,  and  not  repugnant  to  law  or  sound 
policy  01  good  morals.  Ex  turpi  contract  actio  ntm  ori- 
tur ;  and  no  person  even  so  far  back  as  the  feudal  ages, 
was  permitted  by  law  to  stipulate  for  iniquity.''  The 
reports,  in  every  period  of  the  English  jurisprudence, 
and  our  American  Reports,  equally  abound  with  cases 
of  contracts  held  illegal  on  account  of  the  illegality  of 
the  consideration  ;  and  they  contain  striking  illustrations 
of  the  general  rule,  that  contracts  are  illegal  when 
founded  on  a  consideration,  con^a  bonos  mores,  or, 
against  the  principles  of  sound  policy,  or  founded  in 
firaud,  or  in  contravention  of  the  positive  provisions  of 
some  statute  law."  If  the  contract  grows  immediately 
out  of,  or  is  connected  with  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  enforce  it.  But  if  it  be  uncon- 
nected with  the  illegal  act,  and  founded  on  a  new  con- 
sideration, it  may  be  enforced,  although  the  illegal  act 
was  known  to  the  party  to  whom  the  promise  was  made, 
and  he  was  the-  contriver  of  the  illegal  act.^     The 


■  Bofga  T.  B«niui1, 3  Lard  Rayn.  S09. 

k  JiVfc.  Jtr.  tiL  OUJ^tioD,  pi.  13.  Smi  atn  the  lama  luipiijp  in  the 
dvit  law.    Dig.  2.  14.  2T.  4.    Code,  6. 3.  S. 

'  In  the  AmtrieoK  Jvritt  for  Januuy,  1840,  the  law  coucBrtiing  nnlew- 
tbl  oantiact*,  which  *iolBte  either  the  commeD  or  ststDtB  law,  ii  disconed 
with  much  leuning,  order  and  penpicaity,  and  tha  ntunetooa  adjudged  caaaa 
bearing  on  the  robject  rerarred  to,  and  the  leadine  anea  aofficieotly  ex- 

iHodgnn  T.  Temple,  5  Taunt.  Rtp.  181.  Talec  t.  AmutmiiE,  4 
Watk.  Or.  Rtf.  297.  11  Wlualim,  9SB,  S.  C.  Slory'r  Comm.  on  tit 
Cmjlitt  tf  Lawt,  p.  305—309.  That  a  oontraet  af  aate,  not  prohibited 
by  anrpoaitlva  law,  nor  agoiwt  |[aod  moral*,  may  itill  be  void  m  bong 
againat  principlea  of  aannd  policy,  lee  Jonei  v.  Randall,  Coinp.  39.  Brjea 
T.  Lewia,  Rt/.  ^  itfaa.  3B6.  In  Riehacdeon  t.  Molliih,  3  Sir;.  Btp.  S99, 
Cb.  J.  Beit  (honght  ttiat  the  conrta  had  geat  too  far  iu  aettiof  aaide  con- 
tracla,  on  the  ponnd  that  thej  were  in  contiaTeDlion  ofpabEiopoliey,  aod 
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"courts  of  justice  will    allow  the  objection,  that  the 
consideration    of    the   contract  was    immoral  or  ille* 


that  tho  objeelkin  in  inch  cum  onglit  to  be  (banded  on  soms  clear  and 
nnqocatignabte  principle,  mad  atjet  applied  to  doabtfnl  qneationB  of  policjr. 
Theaa  ■hoold  b«  left  to  be  settled  ij  legislative  dkcietion.  In  the  Scoti 
iKW  eontracta  are  deemed  ineoiuuteut  with  public  pMej  and  void :  When 
made  >itatnit  the  poliey  of  tbe  damwtic  relatiopa.  3.  In  mtraint  of  p«t- 
Booal  libertj.  3.  Tending  to  impede  the  coam  of  jnatioe.  4.  Defeat* 
In^  the  revenue  laws.  S.  InooniiiteDt  whh  national  war  polic;.  BiW* 
Prineiptei  of  Iht  Lm»  of  Scotland,  p.  16— IB.  Mr,  Jnitics  Story,  in  ha 
Cotnmtntarie*  oa  Eqnitg  JuriMfmdtact,  toI.  1.  p.  363 — 304,  hai  daariy 
and  Folly  atAted  the  caaoe  in  irhich  contract*  have  been  wt  adde,  ai  againtt 
public  policy.  Such,  for  initance,  ore,  (1.)  Muiiage  brokerage  contiaeta, 
by  which  h  party  engagee  to  give  another  a  compeoaation,  i[  he  will  nego- 
tiate an  adTaatageoQi  match  for  him.  (3.)  A  reward  promtied  for  niing 
inflaenee  and  power  over  another  permn,  to  induce  him  to  make  a  will 
in  hia  favour.  (3.)  Secret  conveyancM  and  >ettlementa  in  oantemplation 
of  marriage.  (4.)  Conlracta  in  general  rastroint  of  mairiags.  (5.)  Con- 
tract* in  general  rcatraint  of  trade.  (G.J  Agreementa  fonnded  npoo  viola- 
tion  of  poblie  tnMt  «r  oonfldenee,  «t  daty,or  for  the  violation  of  public 
law.  Tbaae  and  other  lew  atiiking  cam,  are  all  enforced  and  illmtta- 
ted  by  nnmeroni  anthoriliea,  in  (fa*  maatwlj  trsatiw  to  which  I  have  re- 
falted.  The  caaai  are  oniform  in  declaring  the  principle,  that  if  a  note  or 
other  contract  be  made  in  consideration  of  an  act  forbidden  by  law,  it  it 
abeolntely  void.  14  Mam.  Rep.  333.  S  Johnt.  Rtp.  337.  3  Wheaton, 
304.  4P(l>rt'  U.S.  Rtp,ilO.  11  EoMl't  Rtp-WZ.  1  Biitney'i  JUp. 
110.  S  OoUitoR'a  Rtp.  5«0.  Tide,  also,  ante,  vol.  i.  p.  468.  If  the  cod- 
uderatioa  of  a  bond  or  wvenant  be  illegal,  that  illegality  will  eooBtituta  a 
good  defence  at  law,  as  well  aa  in  equity.  Smith  v.  Aykewall,  3  Alt. 
566.  Collins  v.  Blaatam,  3  Wilion,  347.  Foxlon  v.  Popham,  9  Eatt, 
40e.  Greville  V.  Atkins,  9  B.  f  Criit:4GH.  Fytehe  v.  Bishopof  London, 
1  End,  487.  Vauxhall  Bridge  Company  T.  Speoeer,  IJomi,  64.  West- 
maath  v.  Westmeath,  1  2W*  N,  S.  519.  Fitat  Cong.  Chuich  t.  Header- 
•on,  4  Rab.  Lauit.  Rep.  309.  Orerman  v.  Clemmons,  3  Dee.  4  Battle, 
185.  In  this  iBit  eaae  all  the  aatheritie*  are  reviewed  and  the  deetrine 
clearly  establlahed.  Though  the  resnlt  of  many  of  the  doeiiions  is,  that 
the  mere  knowledge  of  the  illegal  porpoae  for  which  gooda  are  purchased, 
wilt  not  aflaot  the  validity  of  tha  contract,  if  there  be  no  participation  or 
interest  in  Ibe  act  itself,  aa  aalling  gooda  by  a  foreign  merchant,  be  know- 
ing that  Ibay  were  intended  to  be  amog^ed  into  England.  Hotman  v. 
Johiwon,  Coaper,  341.  Maxwell  v.  Raid,  5  Term,  509.  Hodgson  v. 
Temple,  9  TaunOn,  181.  BiU  on  tit  Cimlraet  af  SaU,  i:dm.  1844,  p. 
S3.  Cheney  T.  Duke,  10  OiU  j- Jatn*.A(it.  11.  Lord  Abiager,  in  Pel- 
lecat  v.  Angell,  3  Cr.  M.  ^  Rep.  311 ;  yet  Ch.  J.  Eyre,  in  Ligfatfoot  v. 
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gal,  to  be  made  even  by  the  gailty  party  to  the  contract ; 
for  the  allowance  is  not  for  the  sake  of  the  party  who 
raises  the  objection,  but  is  grounded  on  general  principles 
of  policy.*  A  pM-ticeps  eriminia  has  been  held  to  be  en- 
titled, in  equity,  on  his  own  application  to  reUef  against 
his  own  contract,  when  the  contract  was  ill^al,  or  against 
the  policy  of  the  law,  and  relief  became  necessary  to  pre- 
vent injury  to  others.  It  was  no  objection,  that  the 
plaintiff  himself  was  a  party  to  the  illegal  transactioii> 
But  if  a  party,  who  may  be  entitled  to  resist  a  claim  on 
account  of  its  ill^;ality,  waires  that  privilege,  and  fulfils 

Tinut,  1  Bo*.  4-  PtdL  351. 356,  twid  otherwba,  and  that  tin  etuuUait' 
turn  mitit  be  meritorioni.  A  nU  of  btibiub,  knowing  it  1«  bi  iotandBd  lo 
commit  mnidar,  would  oat  (Dpport  an  aotiOQ.  And  Mr.  Jnitice  Sloiy, 
{Canfiiet  of  Laai,  p.  309,  310,)  coniiden  that  Ifaii  doctiina  containi  mch 
wholMoaw  monlitj  and  anlar^ed  palicj,  u  to  ba  almoit  iimiatiUe  to  ths 
JDdgiiMBt  Thii  hai  now  baoome  tho  prerailin^  law  in  the  Bugliih  coarti. 
Langton  v.  Hnghra,  1  MavU  ^  Sthe.  S93.  Curaan  t.  Brjm,  3  Bona. 
4-  Aid.  179.  In  Bteala  t.  Carle,  4  Dans'*  K.  Rif.  385,  Ch.  J.  Robeclrcn, 
after  an  eumination  of  the  ttuthoritiaa  on  thii  vexed  qaeetiou,  and  with- 
out gWing  any  definite  opinion  thereon,  in^eited  that  the  validity  of  the 
coDtnct  in  the  given  oaM  might  depend  upon  the  dtgrte  of  tarfUudt 
evinced  by  the  eonlemplated  tnn*gn«ian  of  the  law. 

With  nepeet  to  eontracti  in  reati^nt  of  trade,  if  they  totally  prohibit 
the  canying  on  of  a  puticnlar  hnrineai  at  anj  place  witbin  tlie  atate 
ttiey  are  void,  for  each  k  general  restraint  i>  injnrioni  to  the  pnbUc.  Bat 
contract!  tat  a  Ihnited  restraint,  ai  that  >  nan  will  not  exereiae  hit  trade, 
or  carry  on  his  baHneae  in  a  partionlar  place,  or  within  certain  limita,  are 
valid,  provided  they  were  entered  into  for  Mme  good  rewon,  independent  of 
the  pecnniary  ooaaidention.  Hitohel  v.  Baynolda,  1  P.  Wma.  181.  Hor- 
ner v.  GraTBi,  7  Sin;.  735.  Fnctor  v.  tikigent,  S  Mamtrng  ^  Orangtr, 
90.  Mallan  V. Hay,  It  «(>•>«<{' tVelaiy,  653.  Chappell  v.  Bioekway. 
31  Wtxdta,  157.  Roaa  v.  Sadgbeer,  A.  IG6.  He  i^aion  of  Ch.J. 
F*«ker,  in  the  eaae  of  Hilchel  v.  Beynolda  ia  very  elaborate,  and  contaitw 
the  prineiplaa  of  law  on  the  nhjeet  with  joit  dianiminatien,  and  great 
preciaioD  and  aoenraoy.  The  epinian  of  Mr.  Jtiatiae  BronaoD,  in  the  New 
York  caaea,  containa  alio  well  teaaonad  eoDoIntiona  of  law. 

•  Holman  v.  Johnaon,  Cowp.  Rep.  343.  Haekey  v.  Brawn&sld,  13 
StTg  4-  Bawle,  341,  343.  Onwold  v.  Waddington,  16  Johu.  Rep.  486. 
Langton  v.  Unghea,  1  Xaula  ^  Sebt.  593.  Jaaepha  v.  Febrer,  3  Barms. 
4  Orvaa.  639.    See  t^fn,  p.  4B7,  n.  d. 

k  Eaatalooak  v.  8«att,  3  Vtmy,  456.  at.  John  t.  St.  John,  1 1  Md.  596. 
935.    Jackman  v.  HiteheU,  13  JHd.  581. 
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the  contmct,  he  caaaot  be  permitted  to  recover  the  money 
back  ;  and  the  rale  that  potior  eat  conditio  defendmtis 
will  apply.*  If,  however,  the  money  be  not  paid  over, 
but  lemaiDS,  in  its  transit,  in  the  hands  of  the  iatenne- 
diate  stakeholders,  the  law  will  not  pennit  a  third  person, 
who  is  thus  incidentally  connected  with  the  transaction, 
to  set  up  the  claim  of  illegality  in  the  contract  between 
the  principal  parties.  An  agent  cannot  shelter  himself 
from  paying  over  the  money  by  such  a  plea,  and  the  mo- 
ney advanced  may  ba  reclaimed.!)  When  the  transaction 
is  of  such  a  nature  that  the  good  part  of  the  consideration 
can  be  separated  from  that  which  is  bad,  the  courts  will 
make  the  distinction  ;  for  "  the  common  law  doth  divide 

according  to  common  reason ;  and  having  made 
*46S    that  void  that  is  'against  law,  lets  the  rest  stand. "< 

The  general  and  more  Uberal  principle  now  is,  that 
where  any  matter,  void  even  by  statnte,  be  mixed  up  with 
good  matter,  which  is  entirely  independent  of  it,  the  good 
part  shall  stand,  and  the  rest  be  held  void  ;'  though  if  the 
part  which  ia  good  depends  upon  that  which  is  bad,  the 
whole  instrument  is  void :"  and  so  1  take  the  rule  to  be  if  any 
part  of  the  consideration  be  malum  in  ae,  or  the  good  and 
the  void  consideration  be  so  mixed,  or  the  contract  so 
entire,  that  there  can  be  no  apportionment. f 

•  Howioo  T.  Humock,  8  Term  Rep.  575.  Bart  t.  PIsm,  6  Cown'* 
tUp.431. 

b  Cotton  T.  Thnriand,  5  Term  Eep.  405.  Smith  t.  Bickmwv,  4  Ta*mt. 
Btf.  474.  Vaeher  v.  Yatoa,  11  John*.  Atp.  93.  H'AliHu  v.  Hoffinut, 
16  Serg.  ^  RawU,  147.    Hutlaton  r.  Jaekaoo,  9  B«nM.  ^  Crete.  391. 

•  14  Hen.  TIIL  oh.  IS.  Hob.  Rep.  14.  Figot'*  ewe,  11  C».  ST.  b. 
Gnenwood  r.  Buhop  of  London,  5  Taunt.  Rep.  737.  Lord  Stowall  Hid, 
that  tho  Adminlt;  Morti  ndopt  this  n^nal  rale  of  the  common  law,  in 
napect  to  muitime  contraota.    The  NelaoB,  1  Hagg.  Adm.  Rep.  IT6. 

1  MoDTa  T.  I«akB,  B  Tena  Rep.  411.  KsniaoD  v.  Cole,  B  Bati't  Sep. 
331.  Howe  T.  Synfa,  IS  Baefe  Rep.  440.  Doe  t.  Pitoher,  6  Tawmt. 
Rep.  359.    V/igg  r.  Shottlewoith,  13  £a«t't  Rep.  87. 

•  Beat,  J.,  in  Biddle  r.  Laeder.  1  B.4Cr<M.337. 

I  Scott  T.  GiUnore,  3  Tsiinl.  Rap.  SaS.  Lord  KenyoD,  In  Monya  t. 
Leaka,  8  r<tnnBap.411.  Hiode  t.  Chamberiis,  6  JV.ff.  JIap.395.  Fia- 
liai  *  ThompMD,  3  W»tU  4-  Serg.  335. 
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IV,  Of  the  contracl  of  sale. 

A  sale  is  a  contract  for  the  transfer  of  property  from 
one  person  to  another,  for  a  valuable  consideration  ;>  and 
three  things  are  requisite  to  its  validity,  viz.  the  thing 
sold,  which  is  the  object  of  the  contract,  the  price,  and 
the  consent  of  the  contracting  parties. >> 

(1.)  The  thing  sold  must  have  an  actual  or  potential 
existence,*  and  be  specific  or  identified,  and  capable  of 


pease  in  tbIug,"  2  Camm.  44G.  Sana  in  hu  TrtalUf  on  tht  Law  of  Pvt- 
chatert  and  Vfndart,  ndopls  the  bbqig  defiDitinn,  and  I  tsko  IhiR  occaaiou 
Id  tecMUneDd  (hat  work  oC  Mr.  Sou  bi  a  leoincd  andfulhAil  porloim- 
ance.  It  is  republiihed  in  this  country  aa  part  af  the  12lh  Toluine  of  Ihs 
LalB  Library,  ediled  by  Thomac  J.  Wharton,  Esq.,  a  most  valuable  serisa 
-of  pnblicationB  lo  tha  prorecaioii. 

k  PathUr,  Traili  da  Cantrat  it  Vtnlt,  n.  3.    BtlVt  Prin.  L.  8.  aec. 
65.  9ft— 92. 

°  II  is  Bufficient  that  the.thing  contracted  for  han  a  potential  exiatencs, 
and  a  single  hope  or  eipectatiou  of  iceana  founded  on  a  right  in  etie,  inaj' 
be  the  object  of  sale  aa  the  next  cast  of  a  fiaberma'a'a  net,  or  fniita  or  sd- 
imaU  not  yet  \a  eiiatence,  or  the  good  wilt  of  a  trade.  But  a  mere  pOM- 
bility  or  conliDgency  not  coupled  with  any  inlereal  in,  or  ffrowjng  out  of 
properly,  as  a  grant  of  the  wool  of  the  iheep  tba  grantor  may  thereafter 
bay,  or  the  expectancy  of  an  heir  apparent,  is  void  aa  a  eale.  Dig.  18. 1. 
8.  Pothier,  Coat,  dt  Vente,  n.  5,  6.  Plated.  Rep.  13.  a.  Grantbain  v. 
Hawley,  i/a£.  .Rtp- 132.  Harg.  Co.  Liu.hb.  1.  d.363,  S.C.  Robiuon  v. 
Mac  DoDDcIt,  5  ManU  ^  Sela.  SSB.  Com.  Dig.  lit.  Granl,  D.  Careton 
T.  Leigbtou,  3  Mtriji.  667.  Sea  in/ni,  vol.  iii.  G4.  See,  alao,  infra,  p.  S04. 
A  covGDBDt  to  pay  out  of  future  profile  of  au  exialinf  office  is  good. 
Ctapham  v.  Moyle,  1  Lev.  Rep.  155.  Mr.  Bell,  in  bia  PrineipUi  ef  the 
lata  af  Seotiand,  p.  30,  (a  work  very  compreheneive  bnt  admirably  con- 
denaed,)  atatel  that  the  hope  of  luccenion  may  he  the  aubject  of  eale,  but 
in  the  caae  f^om  Merivole,  Lord  BIdoD  held,  thai  mch  an  expectancy  conid 
not  be  the  aubject  of  aaaignment  or  conlracL  ReveraJonary  inlereat  and 
eipeclandes  fouudod  on  aettlemenlB  aud  entailmente  are  the  aubject  of 
Bale,  aa  aee  put,  475,  but  a  mete  hope,  where  there  is  no  eiialing  right 
■nBlaillin{(  the  eipectatiou,  aa  where  the  atKsatoriaaeiied  in  fee  ample, 
witb  a  power  of  aliCDation  and  devise,  ie  not  the  eubject  of  a  valid  sale. 
But  aMfiMf,  475,  u.  c  A  bill  or  note,  or  inland  bill  of  exchange  is  not 
the  nbjtet  of  sale,  onlew  it  be  neb  a  aecurity  in  the  handi  of  tlie  ealler, 
4hat  he  could  sue  on  it  at  matarity.  Fowelt  v.  Waters,  8  Cmeen,  689. 
Cram  v.Hendrick,  T'fr<niI.S89.    Hunn  v. CommD. Company,  15/»JinMn 
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delivery,  otherwise,  it  is  not  strictly  a  contract  of  sale, 
but  a  special  or  executory  agreement.'  If  the  aubject 
matter  of  the  sale  be  in  existence,  and  only  constructively 
in  the  possession  of  the  seller,  as  by  being  in  the  posses- 
eion  of  hia  agent,  or  carrier  abroad,  it  is  nevertheless  a 
sale,  though  a  conditional  or  imperfect  one,  depending 
on  the  future  actual  delivery.i"    But  if  the  article  intend- 


44.  Bnt  fartiga  txtiange  in  th«  huidi  of  the  drawer  U  >  inbjsct  of 
traffic  and  ule — ■  commodity  boaf[ht  sod  sold  like  marchaodiie.  BanJb- 
er^dTuft*  ate  liao  eiislius  IhiDp  ia  nation,  and  inhject  to  tlie  like  traffic- 
Tbe  drawer  *ell*  hia  foreign  bill  aa  monejr  or  fonda  abtoad.  Hia  oradtt 
abroad  if  to  tha  payes  equivalent  to  eaah,  and  the  bill  of  eiehanp  ia  tba 
tnatnunant  of  ttanafer.  Tha  oonuniMion  charge  on  the  tranafsr  ia  part  of 
the  pries  of  the  aala  and  not  ainiiaua.  Holford  t.  BlatcUbrd,  9  Sand/arf* 
Ch.  Sep.  149. 

■  Rondaan  t.  Wyatt,  S  H.  Blackt.  63.  Maeklow  v.  Manglea,  1  TaaM. 
tUp.  318.    GrovBtv.  Baek,3  Maule  4- Stlw.  1TB. 

k  Boyd  T.  SifikiD,  3  Camp.  Rtp.  336.  Witfaen  v.  Vpm,  4  Ihid.  937. 
In  the  civil  law,  ownerahip  in  tha  teller  at  Ae  time  of  tie  cantraet,  wu 
not  eaaential  to  ita  vsUdily.  Dig.  15.  1.  1.  57.  Hniane.  Blem.  Jitr.  Sf 
eund.  Ord.  Intt.  lib.  3.  tiL  34.  aec.  90E.  Pothier,  Contrat  de  Vtntt,  n.  7. 
In  Biyaa  v.  Lawia,  1  Ryan  ^  Moady,  386,  Lord  Tendarden  mied,  that  if 
gooda  ba  aold  to  be  dplivared  at  a  fntore  day,  and  tha  arilei  haa  not  tha 
gooda,  nor  any  contract  for  them,  nor  any  reaaonable  eqwotation  of  receiv- 
ing them  by  eonaignmeat,  bnt  intenda  to  go  into  the  market  and  bay  then, 
it  W8B  not  a  valid  contract  It  waa  a  mere  wager  on  the  price  of  the 
commodity,  lliia  ia  contrary  to  the  rule  at  law,  aa  anggeatsd  by  Lord 
Chancellor  Parker,  in  Cud  v.  Ratter,  1  P.  Wmt.  570.  The  djaerratiini  of 
Lord  Tenterden  in  thia  caae,  iaaaidlobe  a  tnete  liielliin  and  QnaiippMt^d^ 
aayothercaae.  WellaT.Porter,SS'c<7lt,  14t.  In thiiEaatcawsinthsCB., 
it  waa  bald  that  time  bargain*  in  fonign  fnnda  were  not  illegal  or  vud  at  com- 
mon  law,  and  in  Hibblewhite  v.  McMorine,  S  Mteion  ^  1F.,463,tlie  decjakm 
of  Lard  Tenterden  in  Bryan  v.Lewii  waaeonipletely  overmled.  Hr.Btll 
»aya  that,  where  the  diatinction  exists  between  aale  aa  a  tranaler  of  property 
and  aale  aa  a  contnct,  ai  in  the  dvil  law,  Holland,  Scotland,  ttc,  a  Uiing 
which  belonga  to  another  may  be  the  aubject  of  aale,  and  the  aeller  mart 
make  good  the  ooatraot  or  anawer  in  damages.  But  that  in  En^and  and 
America,  (a  a  (ale  ii  a  tranaler  of  property,  it  cannot  eiiat  ai  to  pn^rty 
not  belonging  to  the  aeller  at  the  time.  BeU  on  the  Conlroci  of  Salt, 
Edin.  1844,  p.  36,  37.  In  Franca,  by  the  Cade  Citil,  Na  1617,  on  a  con- 
traet  of  aale  of  gooda  which  can  be  porchMed  in  the  market,  the  adler  ia 
bonnd  to  fulfil  the  contract.     By  the  N.  Y.  Rnittd  StatuUM,  3d  edit  voL 
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ed  to  be  sold  has  no.  ezisteace,  there  can  be  no  contract 
of  sale.  Thus,  if  A.  sells  his  noTse  to  B.,  and  it  turns  out 
that  the  horse  was  dead  at  the  time  though  the  fact  vas 
unknown  to  the  parties,  the  contract  is  necessarily  void. 
So,  if  A.,  at  New- York,  sells  to  B.  his  house  and  lot  iu 
Albany,  and  the  house  should  happen  to  have  been  de- 
stroyed by  firo  at  the  time,  aud  the  parties  are 
"equally  ignorant  of  the  &ct,  the  foundation  of  the  *460 
contract  iails,  provided  the  house,  and  not  the 
ground  on  which  it  stood,  was  the  essential  inducemoit 
to  the  purchase."  The  civil  law  came  to  the  same  con- 
clusioQ  OQ  this  point>>  But  if  the  house  was  c«ily  des- 
troyed in  part,  then  if  it  was  destroyed  to  the  value  of 
only  half  or  less,  the  opinitm  stated  in  the  civil  law  is, 
that  the  sale  would  remain  good,  and  the  seller  vould  be 
obliged  to  allow  a  rateable  diminution  of  the  price.  Po- 
thier  thinks,  however,^  that  la  equity  the  buyer  ought 
not  to  be  bound  to  any  part  oi  modification  of  the  con- 
tract, when  the  inducement  to  the  contract  had  thus  fail- 
ed ;  and  this  would  seem  to  be  the  reasoniog  of  Papinian, 


1.  899,  in  Older  to  [nvTsnt  itockjobbinf,  it  ii  dMlaivd  that  all  eontnct^ 
writtan  or  verbal,  br  the  lala  or  tranafeT  oT  ilocka  are  void,  nnlen  the  par- 
ty coDUactiiig  to  lell  be  at  the  time  ia  the  actaal  poan—ian  of  the  evidence 
of  the  debt  of  iulenrt,  or  otherwiae  entitled  in  hie  own  light  or  vith  doe 
anthoritj  to  aell  the  eama ;  and  all  wagen  apon  the  prioa  of  ilock  ii  void. 
The  Encliah  atatnte  of  7  Geo.  3.  c  8,  wai  made  to  prevent  atoc^bfaing, 
and  which  the  atatule  termed  an  infamona  praotice.  The  diacnaiiona  in 
the  Engliah  coarta  on  thia  atatnta  have  been  manj  aud  interaatiu^,  and 
the  operation  of  the  atatute  made  aabject  t*  impMtant  diatinctioB*. 
An  agraement  to  tranafet  atocka  for  a  valoabla  oonaidetalion  to  be  paid, 
thongh  the  aaller  ma  not  at  the  time  actually  poeaeaMd  of  or  entitled 
to  the  itoek  in  hia  own  right,  haa  been  held  not  to  be  within  the  atatiUe, 
which  aol;  applied  to  fictitioni  aalea  of  atooka.  Mortimer  v.  McCal- 
lao,  6  JVnaon  j'  WtUby,  56.  S,  C.    7  /d.  30.    9  Id.  636L 

'  Dig.  18. 1.  1.  S7.  Pettier  Cant,  de  Vtntt,  n.  4.  mtohcock  v.  Gid- 
dinp,  4  Pnec't  flip.  135.8.  C.  DanitVt  Sxch.  Ref.  1.  Slon^*  Cam. 
on  Eq.  JmiiprudtneB,  157.    Allen  v.  HaMmond,  11  Piler'iV.S.Btp.tS 

k  Dig.  18. 1.  57. 

•  Traiti  du  Contrat  dt  VtnU,  n.  4. 


DigizedtyGOOgle 


469  OF  PERSONAL  PROPERTY.  [Tut  V. 

from  another  passage  in  the  Pandects,'  and  it  is  cer- 
tainly the  more  just  and  reasonable  doctrine.  The  Code 
Napoleon*'  has  settled  the  French  law  in  favour  of  the 
opinion  of  Pothier,  by  declaring,  that  if  part  of  the  thing 
sold  be  destroyed  at  the  time,  it  is  at  the  option  of 
the  buyer  to  abandon  the  sale,  or  to  take  the  part  preserved, 
on  a  reasonable  abatement  of  price ;  and,  1  presume, 
the  principles  contained  in  the  English  and  American 
cases  tend  to  the  same  conclusion,  provided  the  induce- 
ment to  the  purohase  be  thereby  materially  affected. 

Where  the  parties  had  entered  into  an  agreement  foi 
the  sale  and  purchase  of  an  interest  in  a  public  house, 
which  was  stated  to  have  had  eight  years  and  a  half  to 
come,  and  it  turned  out  on  examination  that  the  vendor 
had  an  interest  of  only  six  years  in  the  bouse  Lord  Ken- 
yon  ruled,=  that  the  buyer  had  a  right  to  consider  the 
contract  at  an  end,  and  recover  back  any  money  which 
he  had  paid  in  part  performance  of  the  agreement  for  the 
sale.  The  buyer  had  a  right  to  say  it  was  not  the  inter* 
est  he  had  agreed  to  purchase.  So,  in  another 
*470  case,  and  upon  the  same  principle,  'Lord  Bldon 
held,<i  that  if  A.  purchased  a  horse  of  B.,  which 
was  warranted  sound,  if  it  turned  out  that  he  was  un- 
sound, the  buyer  might  keep  the  horse  and  bring  an  ac- 
tion on  his  warranty  for  the  difference  of  the  value ;  or 
he  might  return  the  horse,  and  recover  back  the  money 
paid ;  though  if  he  elected  to  pursue  that  course,  he 
must  be  prompt  in  rescinding  the  contract,*  There  are 
other  cases,  however,  in  which  it  has  been  held,r  that  it 
was  no  defence  at  law  to  a  suit  on  a  note  or  bill,  that  the 


>  Dig.  IS.  1.  SB. 
k  No.  IGOI. 

•  Fmmt  V.  Ni^linssl,  2  E*f.  Rtp.  639. 
t  Curtii  *.  Uuiaay,  3  Etp.  Rtp.  62. 

•  Builiir,  J.,  1  Term  Rqi.  136 ;  mnd  in  Cmnplon  f .  Bacn,  Eip.  Dig.  )3. 
r  MurgAii  *,  BiohBrdwn,  1  Camf.  N.  P.  Rtp.  40,  n.    Fleming  t.  Simp- 

«,  ibid.    Tjt  T.  Gwynne,  9  Ibii.  346. 
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considGTatioD  partially  failed,  by  reason  that  the  goods 
sold  were  of  an  inferior  quality,  unless  clear  fraud  in  the 
sale  be  made  out ;  and  the  courts  refer  the  aggrieved 
party  to  a  distinct  and  independent  remedy.  But  if  a 
title  to  a  part  of  the  chattels  sold  had  totally  failed,  so  as 
to  defeat  the  object  of  the  purchase,  as  if  A.  should  sell 
to  B.  a  pair  of  horses  for  carriage  use,  and  the  title  to  one 
of  them  should  fail,  it  is  evident  from  analogous  cases, 
that  the  whole  plirchase  might  be  held  void  even  in  a 
court  of  law.  In  case  of  a  sale  of  several  lots  of  real 
property  at  auction,  the  purchaser  purchased  three  lots, 
and  paid  the  deposit  money,  but  the  title  to  two  of  the 
lots  failed ;  and  Lord  Kenyon  ruled,"  that  it  was  one  en- 
tire contract ;  and  if  the  seller  failed  in  making  title  to 
any  one  of  the  lots,  the  purchaser  might  rescind  the  con- 
tract and  refuse  to  take  the  other  lots.  The  same  prin- 
ciple was  advanced  in  the  case  of  Judson  v.  Waaa,^ 
which  was  the  purchase  of  several  lots  of  land ;  and 
the  purchaser  was  held  to  be  entitled  to  have  a  perfect 
title  according  to  contract,  without  any  incumbrance, 
or  he  might  disaffirm  the  sale,  and  recoverjback  his  de- 
posit."! 

>  ChamlMn  v.  Griffitha,  1  Eip.  Hup.  150. 

>  II  Johiu.  Rtp.  535.  There  are  oonflicling cbwb  oa  thia  point;  but  iit 
the  EDglish  lair,  the  better  npinton  teems  to  be,  that  if  a  purchaser  con- 
tract!  for  ths  entirely  of  an  eatale,  and  a  good  tilla  eaa  only  be  inade  to  a 
part  of  it,  the  parehaser  will  nol  be  compalled  to  take  it.  Tbia  waa  the 
dediion  in  RoB^j  v.  Shailcron,  4  Madd.  Ch,  Rtp.  133.  Phil,  ad.,  and  ja 
Daiby  t.  Pnllen,  3  Simm'i  Rtp.  30.  In  Ciaianiajoi  v.  Strnde,  (I  Cmp- 
tt't  StL  Ca.  510.  8  Condtn.  CA.  Rep.  516.  8.  C.)  Lord  ChaDcnIior 
BroDgham  wid,  that  the  deciaioQ  of  lord  Kanyou,  ia  Chamber!  v.  Giif- 
fitba,  WHS  not  KODod  doctiioa,  and  wu  contradicted  by  the  cam  of  Jamra 
T.  Shore,  I  Starkit,  49G,  and  RooU  t.  Dormer,  4  Barnie.  ^  Adal  77.  He 
farther  said,  that  Lard  Eidoa,  in  ihe  aole  to  RoiTey  T.  ShatlcroM  carried 
the  mie  too  far  the  other  way.  The  principle  laid  down  hy  Xjord  Bronf  • 
ham  aa  Ihe  medinnt  ana  Waa,  that  the  pnrchaaer  waa  not  to  be  lot  off  troia 
hia  contract  for  one  lot,  od  the  gninnd  that  the  title  to  the  other  waa  baj 
unle«  it  appeared  frem  the  circa miluicee,  that  the  two  lots  were  M  coq. 
nected  thai  the  pnrchaaer  wodM  not  have  bought,  except  in  the  expeotalioit 
of  poMeaiing  both  Iota. 

*  If  ■  party  hai  entered  into  a  ooaltael  by  tbe  ft'aad  of  the  othet  party. 
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(3.)  On  the  subject  of  the  claim  to  a  completioD  of  the 
purchase,  or  to  the  payment  or  return  of  the  con- 
471*  sideratioQ  money,  'in  a  case  where  the  title  or  the 
essential  quahties  of  part  of  the  subject  fail  and 
there  is  no  charge  of  fraud,  the  law  does  not  seem  to  be 
clearly  and  precisely  settled  ;  and  it  is  difficult  to  recon- 
cile the  cases,  or  make  the  law  harmonize  on  this  vexa- 
tious question.  The  rules  on  this  braocb  of  the  law  of 
sales  are  in  constant  discussion,  and  of  great  practical 
utility,  and  they  ought  to  be  distinctly  understood.  It 
would  seem  to  be  sound  doctrine,  that  a  substantial  er- 
ror between  the  parties  concerning  the  subject  matter  of 
the  contract,  either  as  to  the  nature  of  the  article,  or  aa 
to  the  consideration,  or  as  to  the  security  intended,  would 
destroy  the  consent  requisite  to  its  validity.*  The  prin- 
ciples which  govern  the  subject,  as  to  defects  in  the  qual- 
ity or  quantity  of  the  thing  sold,  require  a  more  extended 
examination  ;  and  they  are  the  same  in  their  application 
to  sales  of  lands  and  chattels. 

In  the  case  of  a  purchase  of  land,  where  the  title  in 
part  fails,  the  court  of  chancery  will  decree  a  return  of 
the  purchase  money,  even  after  the  purchase  has  been 
carried  completely  into  execution,  by  the  delivery  of  the 
deed  and  payment  of  the  money,  provided  there  had  been 


b*  maj,  OD  dtfcoTtring  th«  fhiod,  aitd  on  the  aariiut  notice,  rewind  the 
eoatract,  and  recovsr  whatever  hs  hu  advanced,  on  afferingfo  do  whateTer 
be  in  hie  power  to  restore  the  otbar  pnttj  to  hi*  Ibnaer  eondition.  Maaos 
T.  Bont,  I  Dtnio,  G9. 

•  Thornton  t.  Kemprtar,  S  Taiait.  Rtf.  786.  Several  eaaee  on  the  nme 
•nbject,  and  in  euj^rt  of  the  dootrine  in  the  leit,  are  referred  to  in  1  BMt 
Com.  313.  995,  in  notit,  m  havin|[  baea  decided  in  the  Scotch  oanrta.  Bj 
lb*  CinlCpilee/Xouutana,  art.9496— S5I9,  aredbibitfiry  action  ia  ^ovl- 
ded  for  the  avoidance  of  a  eale,  an  account  of  aome  vice  or  debet  in  the  tbing 
■old,  which  renden  it  either  abaolutelf  umIah,  or  lu  dm  m  inoonvanieDt 
and  imperfect,  that  it  mnit  be  mppoeed  that  the  bayar  would  not  have 
porchaaed  it,  had  he  known  of  the  vice.  Where  a  fact  in  the  eale  of  iand 
b  eqnallj  unknown  to  both  partial,  or  each  hae  eqoal  information  or  tb* 
faot  ii  doubtful  from  ita  own  natare,  and  the  putiei  have  actad  in  good 
M\h,  eqnUy  wiU  not  inlerpoee.     MeCobb  t.  Riohwdion,  34  Mam  R.  B3. 
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a  fraudulent  misrepresentation  as  to  the  title."  But  if 
there  be  no  ingredient  of  Iraud,  and  the  purchaser  is  not 
evicted,  the  insufficiency  of  the  title  is  no  ground  for  re- 
lief against  a  security  given  for  the  purchase  money,  or 
'for  rescinding  the  purchase,  and  claiming  restitution  of 
the  money.  The  party  is  remitted  to  his  remedies 
at  law  on  his  covenants  to  'insure  the  title.'>  In  *472 
JFVufrie  V.  HoffnagU,"  the  purchaser,  in  a  suit  at 
law  upon  his  note  given  to  the  vendor  for  the  purchase 
money  was  allowed  to  show  in  his  defence,  in  avoidance 
of  the  note,  a  total  failure  of  title,  notwithstanding  he  had 
taken  a  deed  with  full  covenants,  and  had  not  been  evic- 
ted. But  the  authority  of  that  case  and  the  doctrine  of 
it,  were  much  impaired  by  the  supreme  court  in  Maine, 
in  a  subsequent  case,  founded  on  like  circumstances  ;ii  and 
they  were  afterwards  in  a  degree  restored,  by  the  doubts 
thrown  over  the  last  decision  by  the  supreme  court  of 
Massachusetts  in  Knapp  v.  Lee.'    The  same  defence 


■  Bdwudi  r.  M'Lsary,  Ceofo'*  Eq.  Rip.  308.  F«Btini  t.  Browne,  14 
Vm.  144. 

k  Abbott  V.  Allen,  3  Joluu.  Ck.  Rtp.  519.  Bu-khanuted,  v.  Cue,  5 
Com.  Sep.5W.  Bijikt  T.yfe&et  before  Aia.V.Ch.SSandfard'tCh.IL 
344.  In  BnwD  t.  RecTei,  19  Mortin'i  Loui*.  Rep.  335,  it  w«i  held,  thkt 
to  long  u  the  bayer  ie  in  the  peacehHe  and  nndisturbed  powBMJon  of  the 
thing  Mid,  be  csnnot  withhold  paymeat,  on  the  plea  of  a  want  of  title  in 
the  Tendot.  By  the  ciTil  l&w.  bIm,  ■  purchasar  in  poMeanon  ooold  not 
teacind  the  contract,  nor  proaecote  the  vendor,  on  the  grannd  of  no  title. 
Coit,  lib.  9.  tit.  45. 1. 3.    Pvlhitr  Traill  du  Cantrat  dt  Vtntt,  art.  Prelim. 

•  1 1  Jalni.  Rep.  SO. 

1  Uoyd  T.  Jewell,  1  Graaleaf*  Rep.  359.  See,  aln,  Wrinkle  t.  Tjrier, 
15  MariiTi't  LauU.  Rep.  111.  In  Talimadge  t.  Wallli,  35  Wtndtll,  117, 
tho  chancellor  anppused  that  the  aapreme  eonrt  of  New-York,  in  fMabie  t. 
HaSnogie,  erred  in  the  ap[dtcal>on  of  a  correct  principta  to  the  ease,  ba- 
canie  it  did  not  appear  that  there  waa  a  total  failnie  of  eoDBideration,  ■• 
there  waa  no  eviotion.  It  waa  conceded  by  him  that  on  a  total  failoie  of 
title  in  a  conveyance  of  land,  and  when  no  intereat  or  poaaeaaion  paaaed, 
that  fact  waa  a  good  plea  in  bar  of  a  lait  on  (he  bond  given  for  the  pnr- 
chaae  money. 

•  3  Pick.  Rtp.  453.  Bat  the  caae  of  Friibie  v.  Hoffiiagle,  ha«  been 
Tirtnally  ovarmled  in  Vibbard  v.  Johnaon,  19  Johnecn,  77,  and  ia  not  now 

ir«Karded  aa  aotbority.    See  Whitney  t.  Lewie,  31  Wmdett,  139.  134. 
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was  made  to  a  promissory  note  ia  the  case  of  Oreenleaf 
V.  Cook,*-  and  it  was  overruled  on  the  ground  that  die  ti- 
tle to  the  land,  for  the  consideration  of  which  the  note 
was  given  had  only  partially  failed ;  and  it  was  said,  that 
to  make  it  a  good  defence  in  any  case  the  failure  of  title 
must  be  total.  This  case  at  Washington  is  contrary  to 
the  defence  set  up  and  allowed,  and  to  the  principle  estab- 
lished, in  the  case  of  Gray  v.  Handkinson  /'>  but  it  seems 
to  be  supported  by  the  case  of  Day  v.  Nix,"  where  it  was 
decided  by  the  English  court  of  C.  B.,  that  a  partial  fail- 
ure of  the  consideration  of  a  note  was  no  defence,  provid- 
ed the  quantum  of  damages  arising  upon  the  failure 
*473     wasuot  susceptible  of  definite  computation.^   'The 

•  3  Wlualan,  13. 
»  1  Bay't  Rtp.  279. 
'  9  Moart't  Rtf.  159. 

d  It  leeiiu  to  be  now  Kttled  in  the  New-York  JeciiiDiu,  th&l  ou  a  partUt 
(oilnra  of  camideration  on  a  sale,  the  defendaiit  may  ricnape  hia  damiigei, 
on  a  breach  of  the  plaiatiff'a  contract  of  warrantp.  Raab  t.  HcAUiiter,  8 
WtadeU,  109.  StiU  r.  Halt,  SO  Id.  51.  Batleman  v,  Pierce,  3  HiU,  171. 
The  Tteaupmenl  is  not  as  a  ■et-off',  bat  allowed  to  avoid  circuit;  of  action, 
and  it  i>  founded  on  tbe  plainest  prineiptes  of  jnitice.  Goodwin  t.  Mono, 
9  MtUalf,  379.  Under  (he  N.  Y.  R.  S.  vol.  3.  406,  sec.  77,  the  defendant 
may  ncOKft  in  an  aclion  upon  a  lealed,  m  well  aa  npon  an  nnwaled  in- 
stTumenL  He  may  avail  hinuelf  by  way  of  reeeupment  in  cue  of  fraad 
by  miacepreeentation  on  the  part  of  the  vender.  Van  Eppei  v.  Haniion, 
5  HiU  H.  Y.  S.  63.  The  equitable  doctrine  of  reaniprntnt  is  of  recent 
origin,  and  ■■  well  calculated  to  give  litigation.  It  is  a  question  whether 
evidence  by  way  of  Tecaupmenl  can  be  received  nndei  the  general  iasae 
without  notice  with  the  plea.  The  majoiity  of  the  court  held  that  il  could 
not  in  Barberv.  Rose,  5  Hill,  N.  Y.  Rip.  7S.  In  Stdgwiek  on  Ike  lUiS' 
mrt  of  Damagti,  eb.  IT,  the  more  moderu  and  liberal  doctrine  of  sst.o8 
ot  recoapmtnt  of  damagos  in  reduction  of  the  piaiullff's  claim,  is  coneidered 
quite  at  large,  and  the  numeroue  eaiea  are  ably  reviewed  and  criticised. 
The  doctrine  of  let-off,  or  the  compenutiou  of  oqs  debt  for  another  cania 
from  the  courti  of  equity,  who  were  in  poaieaBioii  of  the  doctrine  long  be- 
fore thacourlaof  law  interfered,  and  it  was  6nt  iutroduced  with  the  statnle 
of  5  Geo.  II.  The  doetiiae  was  boirawed  from  the  doctrine  of  conpensa- 
tion  ia  the  civil  law.  Dig.  16.  S,  dt  compeiuationibiu.  The  set  eS  was 
oonfiuad  at  law  to  mutuai  dtbti  but  the  statutes  of  bankrupt)  embraced 
mutual  ertditt  and  which  ex  ei  iermine  imported  unliquidated  damages, 
and  this  more  liberal  practice  was  adopted  in  chancery.    Grove  v.  Dubmi,. 
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cases  are  in  opposition  to  each  other,  and  they  leave 
the  question  how  far  and  to  what  extent,  a  failure  of  ti- 
tle will  be  a  good  defence,  as  between  the  original  parties 
to  an  action  for  the  consideration  money  on  a  contract  of 
sale,  in  a  state  of  painful  uncertainty.^  I  apprehend 
that  in  sales  of  land  the  technical  rule  remits  the  party 
back  to  his  covenants  in  his  deed  ;  and  if  there  be  no  in- 
gredient of  fraud  in  the  case,  and  the  party  has  not  had 
the  precaution  to  secure  himself  by  covenants,  be  has  no 
remedy  for  his  money  even  on  a  failure  of  title.  This  is 
the  strict  English  rule,  both  at  law  and  in  equity ;  and  it 
applies  equally  to  chattels,  when  the  vendor  sells  without 
any  averment  of  title,  and  without  possession. *>  In  sales 
of  chattels,  the  purchaser  cannot  resist  payment  in  cases 
free  from  fraud,  while  the  contract  continues  open,  and 
he  has  possession.  But  in  this  country  the  rule  has  re- 
ceived very  considerable  relaxation.  In  respect  to  lands, 
the  same  rule  has  been  considered  to  be  the  law  in  New- 
York  ;<=  while,  on  the  other  hand,  in  South  Carolina, 
their  courts  of  equity  will  allow  a  party  suffering  by  the 
failure  of  title,  in  a  case  without  warranty,  to  recover  back 


1  Ttnt,  113.  Ez  parte  D«ne,  1  Atk.  3SB.  JamM  t.  Kynuier,  5  Vtny, 
108.  Doneui  v.  L70D,  3  Johnton't  Ch.  Rep.  351,  T.  C.  &  D.  RRil-Rond 
Co. -7.  TQioAa,  Alabama  R.  N  S.  yo\.  9.  W^  In  Iho  cub  of  W  titlbeck  t. 
Skinner,  7  Hilt  S.  Y.  R.  S3,  the  defendant  was  admitted  lo  gel  up  by 
waj  of  rtcvapmtnt,  \a  adverse  ctnim  nnder  the  same  Bgreemeht  to  Mve 
needleae  gulte. 

■  The  general  rule  in  (be  Englich  law  ia,  thai  Ihe  partial  failure  of  per- 
formance bj  one  party  to  a  contract,  for  which  there  may  be  a  compeon- 
tioD  in  damagei,  does  not  aatholiie  the  other  party  to  pnt  an  end  to  iL 
Franklin  r.  Miller,  4  Adolp.  4  Ellia,  599, 

t  TanEeld,  Ch.  Baron,  in  RoivbII  v.  Vanghan,  Oo.  Jae.  196.  Medina 
V.  StoughtoD,  1  Salk.  Rtp.  31 1.  Bree  t.  Holbecb,  Doug.  Rtp.  654.  Lord 
Alranley,  in  Juhnion  v.  Jahoaoa,  3  Bm.  f  PulL  170.  Urmalon  r.  Pale, 
dted  ill  Sugdn'*  Lavs  of  Vendort,  3d  ed.,  346, 347,  and  iu  4  Cruitt'i  Dig. 
90,  and  in  Caoprr't  Eq.  Rep.  311.     1  Font.  366,  n. 

>  FriMt  V.  Raymond,  2  Caitui'  Rep.  IBS.  Abbot  v.  Allen,  9  Johni.  Ch. 
Rtp.  523.    Gouvemenr  t.  Elmendorf,  5  Joint.  Ci.  Rep.  Ai. 
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the  porchitse  money,  in  the  sale  of  real  as  well  as  of  p»* 
sonal  estates.' 

In  cases  where  the  consideration  had  totally  foiled 
the  English  courts  have  admitted  that  f&ct  to  constitute 
a  good  defence  between  the  original  parties  to  a  l»ll  of 
exchange ;  though  a  partial  &ituTe  of  the  consideration 

is  no  defence. i>  But  with  us  a  partial  as  well  as 
'474    total  failure  of  the  'consideration,  may  be  ^vea  in 

evidence  by  the  maker  of  a  note,  to  defeat  or  miti- 
gate, as  the  case  may  be,  a  recovery.'  In  Indiana, 
by  statute,  1831,  in  actions  upon  specialty  or  other  con- 
tract, excepting  conveyances  of  real  estate  and  paper, 
negotiable  by  the  law  merchant,  the  defendant,  may 
allege  the  want  or  failure  of  consideration,  in  whole  or 
in  part.  He  may  allege  fraud  or  breach  of  warmnty, 
and  if  be  shows  that  the  article  was  of  no  value,  or  had 
been  returoed  or  tendered,  he  destroys  the  action.^  la 
North  Carolina,  a  total  failiue  of  consideration  may  be 
given  in  evidence  in  a  suit  on  a  promissory  note,  though 
a  partial  failure  cannot,  and  the  relief  is  by  a  distinct 
suit.*  In  equity,  as  well  as  at  law,  the  defendant,  for 
the  purpose  of  preventing  circuity  of  action,  may  show, 

•  Tneker  t.  Gordon,  4  Bq.  S<p.  S.  C.  S3.  SB. 

k  Morgsu  *.  RichirdMn,  1  Camp.  ff.  P.  Rtp.  40.  n.  Tye  r.  GwyiiiM,  9 
Hid.  346.    Mann  r.  Uat,  10  Bama.  j-  Crin.  B77. 

*  mill  V.  Banoiiter,  H  CoiBtn'0  Rep.  31.  Sill  v.  Bood,  15  Johiaim,  230. 
Pajpe  T.  Cutler,  13  IVendell,  605.  Cock  T.  Mix,  II  Conn.  Rtp.  433. 
Rttucd  SMuta  0/  lUiMit.  edit.  1833,  p.  484.  Sa«  Sup.  p.  473-3,  n. 
The  CUM  from  8  and  30  WtndtU,  and  3  HilL  la  Johnson  v.  Titot,  9 
HilFa  Rip.  60G,  men  inadequacy  of  coniideratkia,  without  wurant;  or 
Irnvd,  ii  no  defanca  to  1.  promiMory  nets  ;  hot  entire  want  of  coaiidenliaa 
it  &  defence  to  any  executory  coutnct.  Bat  agnin,  in  Seuddar  t.  Andrewl, 
3  MeLtaa't  C.  C.  Rtp.  4S4,  it  wu  held,  npoa  what  nai  dteined  the 
wiight  of  suthorily,  that  a  total  [ulure  of  couidciation  wai  a  good  defence 
to  a  pTomiwory  note  between  the  original  partiea,  thongh  a  partial  failure 
would  Dot  be  a  defence. 

*  Wynn  t.  Hiday,  3  Black/,  hd.  Rip.  133.  la  Georgia,  by  atatole, 
1936,  partial  failure  of  coorideratioD  in  any  contiaot,  nwy  be  given  in  eTi- 

•  Waahbam  ».  Pieot,  3  Dta.  Rep.  390.    8m  mfra,  p.  479—3.  note. 
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by  way  of  defenc«,  in  order  to  lesson  or  defeat  the  re- 
covery, a  total  or  partial  failure  of  consideration,  as  the 
caae  may  be,  when  sued  for  the  consideration  of  a  sale  or 
upon  the  security  given  for  the  purchase  money.'  In 
Illinois  by  statute  a  want  of  title  in  the  vendor  of  lands, 
may  be  set  up  by  the  vendee  on  the  note  given  for  the 
purchase  money,  as  a  failure  of  the  consideration.''  So, 
the  true  value  of  articles  sold  may  be  shown  in  reduc- 
tion of  the  price,  even  on  a  note  given,  as  between  the 
original  parties,  in  cases  of  sales  with  warranty,  ot  frau- 
dulent  representation,  though  the  article  has  not  been 
returned ;  and  this  is  allowed  to  avoid  circuity  of  action.* 


■  Lawi*  V.  WiboD,  1  Edw.  N.  Y.  Ch.  Rip.  Z05. 

>  Muon  T.  Wail,  4  Seonmon,  197.  The  hw  allowt  ■  total  or  partial 
hilnn  of  ooiwimitiew  in  wery  nots  or  iuitmiMnl  for  tbo  paynMot  of 
fDoney  or  propeity  to  b«  »Bt  up  «■  ■  dofonoo.  Tho  objeet  of  tha  ael  »  to 
pMTint  ■  multiplicity  of  BCtion*.    Dnncan  v.  Chailea,  Id.  561. 

•  M'Alli«t«rT.  B.iwl.4  H'<nif«fl'»H«p.483,S.C.  8  ftii  109.  MiUsr 
T.  Smith,  lJfafon'»«ep.  437.  SteKloman  T.  JBflHo»,  1  S.  ^  RaaU,vn. 
BMckan  t.  Vroanan,  13  JoAmm,  309.  Sm  also,  to  tha  aama  point, 
Btnet  T.  Bloy,  3  fl.  *  .Irfoip*.  *X-  Poolton  ».  Lattiraota,  9  B.  4-  Crtu. 
359.  Peanon  i.  Whoaler,  1  Jlyw  4-  Moody,  303.  Haninpon  t,  Shotton, 
as  Pick.  Rtf.  SIO.  In  thii  lul  caaa,  the  anthoritiea,  pro  and  eon,  ware 
aitontiTBly  aiaminod.  !» th«  two  caioa  of  Street  y.  Blay,  and  of  Poulton 
*.  Lattimon,  it  i<  Mttlad,  that  where  an  articls  ii  wananted  and  tha  war- 
ranty not  complieil  with,  the  Tendae  may  rafaaa  to  receive  the  articla  at 
■II,  or  he  may  iecoI»e  it,  and  bring  a  croaa  action  for  the  breach  of  the 
warranty,  or  wMiont  bringiog  a  erora  action,  ha  may  nee  the  breach  of  the 
warranty  in  reduction  of  the  damages,  in  an  aotkni  by  tha  vendor  for  the 
piiee.  There  ii  a  very  learned  diwuMion  and  citation  of  anthoiittea  nnder 
the  ease  of  Cottar  t.  Powell,  6  rerm,  320,  b  Smitk  Leading  Cat;  Lav 
Library  V-  S'  vol.  OS,  on  tin  veied  qneeliou  aa  to  the  remedy  <m  apecial 
contraiU,  rrtnainin|i[  in  part  unperformed.  To  tha  aceumnlation  of  Eng- 
IWi  eejea  the  learned  American  oditon  of  the  Lour  Ltbrary  have  given  also 
a  vieit'  of  the  AmericBn  caaea  on  the  lame  aDbjecL  In  Fergmon  T.  Hna- 
toBi  '  MitKtiTi  Rep.  407,  h  waa  held,  after  an  elaborate  eiatnination  of 
the  lUthorltiea,  that  defect  or  nnaonndnen  in  a  chattel  aold,  cannot  be  tet 
q>  in  bar  of  a  reoovery  on  a  note  given  foranoh  chattel,  nnleaa  the  vendee, 
m  the  diacovMry  of  anch  defect  or  nnaolmdneH,  ntDma  or  oShn  to  return 
tba  chattel,  or  abowa  it  to  be  valneleaa.  In  the  laamed  ofrinion  of  tha  dia> 
lentuig  judge,  it  woa  hold,  that  the  ralanlion  of  the  chattel,  in  a  caM  of 
fratid  w  breach  of  wanmnty,  waano  waiver  of  the  pnrehaav'ati^t  of  da- 
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In  Louisiana,  the  failure  of  considfliation,  eiUier  ia 
whole  or  in  part,  in  a  contract  of  sale,  has  been  held  t& 
be  a  defence  as  far  it  goes,  on  the  principle  that  mat- 
ters which  diminish,  as  well  as  those  which  destroy  the 
demand  may  be  pleaded  ia  defence  of  the  suit.'  The 
discovery  by  the  vendee,  before  payment  of  incum- 
brances, is  also  held,  in  Pennsylvania,  to  be  a  valid  de- 
fence, in  a  snit  for  the  purchase  money  to  the  amount 
of  the  incumbrance,  whether  there  existed  a  general  or 
special  warranty.''  The  defendant  may,  by  way  of  de- 
fence, show  a  breach  of  warranty  as  to  the  article  sold, 
without  either  returaiag  them,  or  giving  notice  to  the 
vendor  to  take  them  away.o  In  Virginia,  it  was  pro- 
vided by  statute,  in  1830,  that  a  defendant  might  allege 
by  way  of  plea,  not  only  fraud  in  the  consideration  or 
procurement  of  any  contract,  but  any  such  failure  in  the- 
consideration  thereof,  or  any  such  breadi  of  warranty 
of  the  title  or  soundness  of  personal  property,  as  would 
entitle  the  defendant,  in  any  form  of  action,  to  recover 
damages  at  law,  or  to  relief  in  equity.  The  mle  in  Ohio  is, 
that  the  fraud  must  go  to  the  whole  conuderation,  or 
the  payment  of  a  note  cannot  be  avoided  at  law,  upon 


fene«  on  tbew  groDDila  by  wny  of  mitigatioD  of  dimtgeg,  sod  (o  prevent 
ciiouity  of  aetion.  If,  boveveri  he  meant  la  reicind  th«  oontract  tor  the 
fraud  or  defect,  there  must  then  have  ahawa  a  return,  or  teader  of  a  ratDm, 
of  the  aiUcle. 

•  Evans  v.  Gray,  13  Martin'i  Leuit.  Rtp.  475,  647.  Bulin  Pnltoa  t. 
Grinraald,  T  Marlin'i  Lmit.  Rep.  233,  it  was  held  that  the  veulea  of  land 
could  not  refoie  payment  of  the  price,  nor  conid  ho  require  enretj  from  the 
vendor  nntU  tail  brought  to  oriot  him.  And  it  eeemi  now  to  be  MUled  in 
South  Carolina,  that  on  a  aala  of  land,  a  defect  of  title  iti  the  Tend<7  ia  ao 
defence  at  lav  to  a  luit  on  the  note  giiaa  for  the  conaideralion  momy,  u. 
long  as  the  parchuer  remains  in  piMseasiDn  under  an  eqaitaUe  title.  Car- 
ter T.  Carter,  1  BaiU^i  Rtp.  317.  Bordeani  t.  Cate,  Ibid.  S50.  W««. 
brook  V.  M'HUIan,  Ibid.  359. 

»  Chrisly  v.  Reynolds,  and  Tod  v.  GaUaghar,  IG  Strg.  ^  RaiaU.  SS8- 
961. 

•  SlMglenuui  V.  Jefiiies,  I  Ibid.  477. 
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the  groand  of  fraud."  This  is  also  the  law  in  Kentucky  ; 
and  a  plea  going  only  to  a  part  of  the  consideration  is 
bad.b 

■There  has  been  much  discussion  and  diversity  '475 
of  opinioa  on  the  subject  of  rescinding  and  of  en- 
forcing the  specific  performance  of  contracts,  in  the  cases 
of  partial  failure  of  the  consideration.  In  one  case,« 
Lord  Keuyon  observed,  vrhen  sitting  in  chancery,  that 
the  court  had  gone  great  lengths  in  compelling  parties  to 
go  on  with  purchases,  contrary  to  their  original  agree- 
ment and  intention  ;  but  he  said,  a  case  might  be  made 
out  sufficient  to  put  an  end  to  the  whole  contract,  when  the 
seller  could  not  make  a  good  title  to  part  of  the  subject 
sold.  In  the  case  of  the  Cambridge  wharf,  the  seller 
made  title  to  all  the  estate  but  the  wharf,  and  that  part  of 
the  land  was  the  principal  object  of  the  buyer,  in  making 
the  purchase,  and  the  buyer  who  had  contracted  for  the 
house  and  wharf,  was  compelled  to  complete  the  pur- 
chase without  the  wharf  But,  as  Lord  Kenyon  truly 
observed,  that  was  a  determination  contrary  to  all  jus- 
tice and  reason.     There  have 'been  a  number  of  bard 


•  HkrUn  V.  Read,  3  Oiia  R.  285. 

b  DeUny  t.  Vaughaa,  3  BM't  Sip.  373.  Wiliiue  v.  Barlow,  Hid. 
168.  The  rule  in  South  Caraliaa  in  respect  to  warranty  of  title  both  u 
to  reel  and  penonal  property,  ii  tfaoraug;bly  diecniied  and  italed  by  Mr. 
Jnatiee  Earle,  in  Moore  v.  Neebit,  3  HiWi  S.  C.  Rep.  399.  In  ngtti  to 
ths  oonatniction  o{  tbe  wairmnty  of  litis,  there  ia  no  difference  belwecQ 
real  and  penonal  property.  Every  coTenaDt  of  pnsral  warranty  of  title 
ii  held  to  be  a  covenant  of  leiain,  and  the  vaadee  may  bring  coTenant  on 
tbe  warranty,  or  reeiet  an  aclkin  for  the  price,  witboat  actual  eviction,  and 
whether  there  haa  been  a  partial  or  a  total  failure  of  eanaideration.  A 
total  or  a  partial  failure  in  regard  to  title,  aa  wall  ai  a  total  or  partial  fail- 
ure in  regard  loieaudneai,  will  avail  a  porehaaar  of  pemonal  properly  aa  a 
valid  defence  when  aned  for  the  pnrehaie  money,  to  (ho  lame  extent,  in  the 
■ame  form,  and  npon  the  aame  principlea,  aa  tbe  like  failure  would  avail  a 
pnichaeer  of  real  aatate.  The  jariapmdeace  of  Sonth  Carolina  ia  thoa 
readered  free  from  embarroaiing  dietinctiena  on  thii  snbject,  by  Ibe  eom- 
prehenaifeiieM,  liinplicity,  and  certainty  of  the  mle- 

<  Poole  T.  Shergold,  I  Coi't  Cat.  373. 
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cases  in  chancery/  and  in  which  performance  has  be«i 
Mifoiced,  though  there  was  a  material  variance  between 
the  actual  and  supposed  circumstances  of  the  subject, 
and  when  those  circumstances  were  wanting  which  were 
the  strong  inducement  to  the  contract.  These  cases  had 
gone  to  such  extravagant  lengths,  that  Lord  Eisldne 
declared^  he  would  not  follow  them,  nor  decree  specific 
performance,  when  the  main  inducement  to  the  purchase 
had  failed.  In  many  cases,  however,  where  the  title 
proves  defective  in  part,  or  to  an  extent  not  very  essential, 
specific  performance  will  be  decreed,  with  a  rateable 
reduction  of  the  purehase  money,  by  way  of  compensa- 
tion for  the  deficiency." 

The  good  sense  and  equity  of  the  law  on  this  subject 

is,  that  if  the  defect  of  title,  whether  of  lands  or 
M76    chattels,  be  so  •great  as  to  render  the  thing  sold 

unfit  for  the  use  intended,  and  not  within  the  in- 


■  ScpTsnl  ouea  of  th&t  kind  «ra  alladad  to  hj  Lord  EUon.  in  6  Vm.  673 ; 
and  ua,  ska,  Oldfield  v.  Round,  5  Ibid.  506- 

t>  Halny  t.  Grant,  13  Vn.  7S.    Btmpytton  t.  Scott,  IMd.  49G. 

•  Hillig&n T.  Cooke,  16  Vt^.^.  King  t.  Budean,  GJoknt.  Ck.Rtp.3S. 
Smith  T.  TolcEwr,  4  RuuiU't  Rtp.  305.  Boole  v.  Heennim,  5  Miller'* 
Lomm.  Rtp.  358.  See  a  itaiement  of  tba  diSciilti«a  on  thi*  lubject  by  tho 
nurtn  of  tha  rolla,  in  Thomae  t.  Deiinf,  1  Keau,  799.  Sslai  by  an 
liMrapparaDt,afeipKtanci«iorTevani(HiaiTiBtaraatBiriUbeaet>Mda  whaa 
tba  conaidaratimi  ia  inadsqoate,  and  advantaf*  waa  takan  «f  hla  neeaai- 
tiaa.  Eail  of  PMbnore  y.  Taylor,  4  SiMMi'a  Rep.  183.  Oibaon  t.  Jayaa, 
6  Vttg,  366.  PaaoookT.  EWaiw,  16  Vttty,  513.  Goiduid  t.  De  Faria,  17 
IUd.aO.  AddUT.CampbaU,4B«dtNm,40l.  S.P.  8«e  in  Lrad  AIbann|ii 
T.  Fiya,  7  Clar.  ^  Fm,  436,  the  ofaaerrationB  of  Lord  Cottenbani,  on 
the  OMO  of  Gowland  t.  Do  Faria,  relative  to  the  Tolne  of  ezpeetancief. 
Tha  aale  of  tha  aqwotUion  of  an  heir  of  an  inberiwnoa  in  laal  aa  wellaa 
penonal  Mttte  will  ba  anpported  in  chancery,  if  made  benafiit  and  for  ■ 
TalnaUa  eonwdantioa.  This  wa>  ao  deaUtttl  by  the  A.  V.  ChaneoUor,  in 
ia  Vwiek  t.  Edwai^  1  Meffman't  Ck.  Rtp.  383. 395—405,  after  an  alab- 
wrat*  eianunation  of  anlboritiea.  PmI,*oI.  i*.  861.  S.  P.  So.  tha  rdoaaa 
by  an  heir  ai^tarent  of  hia  aitate  in  expeotanoy,  with  the  conaent  of  tha 
anoeator,  on  a  valid  eonatdaration,  with  a  eoTanant  of  warranty  ninnin|; 
irith  tha  land,  ia  good  and  eSeotaal  at  law.  Cabnm  t.  HoUia,  3  Metealpa 
Rtp.  1S5-  In  Scotland  on  apeemeat  for  the  aale  of  a  fntnre  or  expected 
inhaiiUuica  ii  lawful    Stair'i  JnfiilultoM,  by  Mora,  voL  i.  B«la  I.  p.  63. 
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da«ement  to  the  purchase,  the  purchaser  ought  not  to  be 
held  to  the  contiact,  but  be  left  at  liberty  to  resciad  it  alto- 
gether. This  is  the  principle  alluded  to  by  Fothier,  and 
repeated  by  I^oid  Erskine  and  Lord  Kenyon.*  In  South 
Carolina  it  has  been  held,  that  if  the  deficiency  in  the 
quantity  of  land  be  so  great  as  to  defeat  the  object  of  the 
purchase,  the  vendee  may  rescind  the  bargain ;  and  if 
the  defects  were  not  so  great  as  to  rescind  the  con- 
tract entirely,  there  might  be  a  just  abatement  of  price ; 
and  this  doctrine  applies  equally  to  defects  in  the  quan- 
tity and  quality  of  land,  cmd  for  unsoundness  and  defects 
in  personal  properly.'*  The  same  principle  was  declared 
in  Pennsylvania,  in  the  case  of  Stoddart  v.  Smith,'  on  a 
contract  for  the  purchase  of  land.  If  there  be  a  failure 
of  title  to  part,  and  that  part  appears  to  be  so  essential  to 
the  residue,  that  it  cannot  reasonably  be  supposed  the 
purchase  would  have  been  made  without  it,  as  in  the 
case  of  the  loss  of  a  mine,  or  of  water  necessary  to  a 
mill,  or  of  a  valuable  fishery  attached  to  a  parcel  of  poor 
land,  and  by  the  loss  of  which  the  residue  of  the  land 
was  of  little  value,  the  contract  may  be  dissolved  in  toto. 
But  the  court  in  the  last  case  limited  very  much  the  right 
of  rescinding  a  contract  for  a  partial  failure  of  title ;  for 
a  the  sale  was  of  lots  in  different  parts  of  a  city,  it  was 
not  dissolved  by  the  failure  of  title  to  some  of  the  lots,  not 
adjoining  or  particularly  connected  with  the  others,  nor 
essential  to  their  use  or  enjoyment.'    It  is  to  be  regretted, 


>  Tbii  principle  vru  expntly  raeogniud,  aftar  ■  AiU  and  elabonU  di*- 
CDMiBii  of  the  labject,  b;  tha  contt  of  etroia  Mid  ajqieala  in  MiMHaippi,  in 
Pafkhun  t.  Randdph,  4  Haaari'i  Rep.  435. 

k  FiiD^e  T.  WIttan,  1  Bay'i  Rtp.  356.  Grajr  v.  Handkioaon,  Ibii.  978. 
Glorai  T.  Smilfa,  1  Eq.  Rip.  S.  C.  433.  WainwtiKht  1.  Read,  Ibid.  573. 
Timno  (.  Flood,  1  M'Cor^t  Rep,  121.    Marvin  t.  BennaU, 6  Pii^<i  313. 

•  5  Bianty't  JI(ji.355.  363. 

*  Whare  a  ftuin  waa  wld  in  grsM  or  by  it*  henndariaa,  and  neitlier  party 
knaw  (he  preciw  quantity  conTeyed,  and  the  deed  contninad  the  worU 
Hwra  or  Utt,  and  tb*  qonntity  wu  sfterwudi  aaearttiBtd  to  bs  Im«  than 
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that  the  embarrassment  and  contradiction  which  accom- 
pany the  English  and  American  cases  on  this  subject 
cannot  be  relieved,  by  the  establishment  of  some  clear 
and  definite  rule,  like  that  declared  in  France,  which 
shall  be  of  controlling  influence  and  universal  recep- 
tion," 
'477  '{3.)  The  price  is  an  essential  ingredient  in  the 
contract  of  sale ;  and  it  must  be  real  and  not  merely 
nominal,  and  fixed,  or  be  susceptible  of  being  ascertained 
in  the  mode  prescribed  by  the  contract,  without  further 
negotiation  between  the  parties.  Pretium  constitui  opor- 
tel,  nam  nulla  emptio  sine  pretio  esse  potest.^ 


the  particB  luppoaed,  the  court  of  chtncery  refused  lo  iulerfeie  for  tha  m- 
tief  of  the  purchaier,  Ihe  tnmsBCtion  being  fair  aad  hoaeat,  and  tbe  defi- 
ciency Binall.    Marvin  t.  Bennett,  8  Paige'i  Rip.  313. 

•  The  rule  in  chancery,  upon  the  principle  of  eqnttsble  conTsision,  ii  to 
conndsr  that  which  wu  agreed  to  be  done,  u  done,  if  tbe  eiecntion  of  the 
Bgreeiaeat  would  be  iavful  andjuat.  Ja  punuaace  of  Ihia  doctrine,  thr 
purchaM  mooey  of  lauds,  contracted  lo  be  eold  during  the  life  of  tbs  tnta> 
tor,  i>  treated  as  penonal  eatata.  Bsden  v.  Conulera  of  Fembioke,  3 
Vent.Rtp.Z\%  Lawee  t.  Bennett,  I  Cox's  Caa.  I6T.  Vide  mpra,p. 
930.  n.  a. 

bin(t3.  34.  Dig.  18.1.3.  Pothier,  da  Cont.dt  Vtnf.^n  1.  art.  2. 
n.  18.  Brown  t.  Bellows,  4  Pick.  189.  Bell  on  the  Canlraet  a/  SaU, 
Edin.  1844,  p.  IS.  But  if  the  price  be  not  fixed,  yet  after  delivery  of  tbe 
goods  the  coatract  of  lale  i>  deemed  valid,  and  the  purchoaer  miut  pay  for 
tll«r  reannabla  value.  Aeebal  v.  Levy,  10  Bingham,  3S2.  Hoadlyv. 
McLaine,  lb.  4S2.  Bell  ub.  lupra,  SO.  Inadaquacjr  of  price,  independent 
of  other  circunutancea,  is  no  ffround  for  relief  in  equity,  ogumt  a  bargain, 
unleaa  it  be  m  groes  or  eiceBive  aa  to  afiord  a  neeenary  prsaumption  of 
fraud,  irnpcsiliou,  undue  influence,  or  want  of  a  reasonable  judement.  Os- 
good V.  Franklin,  S  Johiu.  Ch.  Rtp.  S3,  34.  The  opnioui  of  Sir  Thomu 
Clarke,  Lord  Thurlow,  Lord  Ch.  B.  Eyre,  Lord  Eldon,  and  Sir  Waiiam 
Grant,  were  all  raferred  to  in  the  caae  cited  in  anpport  of  that  poMtion. 
See,  also,  to  the  same  effect,  Copii  v.  Middleton,  3  Madd.  Ch.  Rep.  410. 
BnUsr  v.  Haakell,  4  Dt»».  S.  C.  Eq.  Rtp.  651.  Glenn  v.  Clapp,  11  QiU 
^  JehtuBtt,  1.  By  tha  civil  law,  a  sale  for  one  h^f  the  valuo,  might  bs 
aet  aside  foriaadeqnacy;  and  Lord  Nottingham,  in  Nott  v.Hill,S  Ch.Ca*. 
ISO,  obserred,  that  he  wished  it  ware  ao  in  England.  If  tbe  price  of  tbe 
purchase  waa  leaa  than  one  half  tbe  value,  tbe  iaeqnality  waa  deemed  in 
-the  civil  law  enormit  Ixtia,  and  relief  was  afibrded.  This  is  the  rule  also 
in  LouiMaua.    Cepley  v.  Flint,  1  Bol.  LauU.  Rtp.  135.    At  law  tlie  ruir 


Dig-izedtyGOOgk- 


Lm.  XXXDt.]         OF  PERSONAL  fROPEHTT.  477 

(4.)  Mutual  consent  is  requisite  to  the  cieatioa  of  the 
contract  and  it  becomes  binding  when  a  proposition  is 
made  on  one  side  and  accepted  on  the  other  ;  and  on  the 
other  hand  it  is  no  contract,  if  there  be  an  error  or  mistake 
of  a  fact  or  in  circumstances  going  to  the  essence  of  it. 
This  is  a  clear  principle  of  universal  justice.  Non  vi- 
dentur  qui  errant  consentire.'-  la  creating  the  contract 
the  negotiation  may  be  conducted  by  letter,  as  is  very 
common  in  mercantile  transactions ;  and  the  contract  is 
complete  when  the  answer  containing  the  acceptance  of 
a  distinct  proposition  is  despatched  by  mail  or  otherwise, 
provided  it  be  done  with  due  diligence  af^er  the  receipt 
of  the  letter  containing  the  proposal,  ajid  before  any  inti- 
mation is  received  that  the  offer  is  withdrawn.  Putting 
the  answer  by  letter  in  the  mail  containing  the  acceptance 
and  thus  placing  it  beyond  the  control  of  the  party  is  va- 
lid as  a  constructive  notice  of  acceptance.  An  offer  by  let- 
ter or  by  a  special  agent  is  an  authority  revocable  in  it- 
seh^  but  not  to  be  revoked  without  notice  to  the  party  re- 
ceiving it,  and  never  after  it  has  been  executed  by  an  ac- 
ceptance. There  would  be  no  certainty  in  making  con- 
tracts through  the  medium  of  the  mail,  if  the  rule  was 
otherwise. >>    On  the  other  hand,  it  has  been  held,  that 


H  mors  atern,  nnd  >  pmntue  or  obligatiDO  euuiot  ba  defeattd  in  whoI«  or 
ia  part  on  the  fToand  of  tbe  inadequacy  of  the  oonddaration.  Hie  ilight- 
Mt  coDiideTstioa  i>  nffieieot  to  ani^rt  the  moat  oDaroiiB  oUlgatioii.  Th* 
MHtderatiom  mij  be  jnipeBelMd  onljr  by  iboinnc  ttwaA,  miitaka  or  illofBl- 
ity  in  ita  conooctian,  oi  non-perTaraauiae  or  lh«  itipalkttoni  on  the  put  of 
die  promise.  Oakley  T.  BoontMn,  31  WtndtU,  5B8.  See,  alw,  Stanfi 
Ctmm.  on  Eq.  JmtpradoKt,  948— 3S4. 

FMliiw  cm  Oblig.  p.  I.  c  I.  aac- 17,  19-    Ttmaton   r.   EempMat,  5 
Tnudm,  78S.     Haauoond  t.  AlIeD,  3  SuiMur,  395. 199. 

k  Adana  t.  LintbelE,  1  Banue.  4-  AU.  ffil.  CfaUea  v.  Hehan,  7  Dana, 
381.  Tbe  diatlnetiona  on  Ihta  mbjeot  an  rafinad  and  anbtle.  Id  Maotiar 
T.  Fritb,  6  WndeSt*  Rep.  103,  an  ofitu  to  aeH  made  by  tetter  wu  atuid- 
ing  and  held  open  for  aoceptanoe  at  the  time  it  waa  aocapled  and  the  oon- 
tract  waa  then  oonauaii»Bted,  Ihou^  the  knowledge  of  the  poncamnce  of 
wilta,  when  the  acceptance  mu  mads,  waa  not  known  to  the  party  who 
wrote  the  letter,  and  thoogfa  he  tfied  before  aaffM  of  tbe  acoeptaiNe,  by 

ToL.  n.  47 
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if  A.  make  an  offer  to  B.,  and  gives  him  a  specified 
time  for  an  answer,  A.  may  retract  before  the  offer  is  ac- 
cepted, on  the  groimd  that  until  both  parties  are  agreed, 
it  is  no  contract,  and  either  of  them  has  a  right  to  recede 
and  one  party  cannot  be  bound  vithout  the  other.^ 

;j,  antwM  to  Ibc  lettsr,  vbr  received,  but  after  the  time  of  kcccptance.  Tht 
oSet  Buy  ba  deemed  to  ilaod  opsa  for  uceptaace,  antil  it  ■■  eipreatly.  or 
brpreaDmption,  vlthdnwn.  So,  bIh,  in  Biiibui  t.  Boyd,  4i'ii^e'(  Rtf. 
IT,  wbets  A.  wtnte  to  bii  factor,  propMing  to  ship  to  him  cotton  on 
joint  accoDDl ;  the  agent,  on  receipt  of  the  latter,  givn  notice  of  his 
aaent,  and  it  was  held  that  as  wxtn  aa  the  agent  »  replied  and  the  letter 
waatraumitted,  theeaatractwaaoomplete,  and  motual If  binding.  Merlin 
atatea  this  caae  in  the  French  coniti.  A  writea  to  B.  and  ofieia  to  boy 
aitioln  on  certain  conditions.  B.  writes  an  aaawei  in  the  motninE,  and 
aoeepta  the  offer.  He  writes  a  second  letter  in  the  eTonlng  of  that  day. 
that  he  canaot  accede  to  the  offer  exactly,  according  to  all  the  conditions. 
Both  answers  are  rsceived  by  A.  at  the  same  ioatant,  and  it  was  held  that 
A.  was  not  boaod  fay  the  ofir,  as  the  second  letter  did  away  the  tonx  at 
the  first.  Jleperteire,  tit.  P*n(r.  sec.  1.  ut  3.  oats  11.  But  in  the  oaae  of 
M-CoUoch  T.  The  Eagle  Insnranee  Co.,  1  Pici.  Ref.  378,  A.  wnle  hjr 
mail  to  B.  to  inqnire  on  what  terms  he  would  insure  a  vessel ;  B.  wrote  an 
anawer  on  Itt  January,  that  he  would  iosun  at  a  oertain  rale ;  on  9d  Jan- 
nary,  he  wrote  aaotbei  lettar,  retracUng ;  A.,  before  he  received  the  last 
letter,  wrote  by  mul  an  aaiwer  to  B.'s  Rnt  letter,  acceding  to  the  terms, 
and  it  was  held  there  was  no  oontiact,  and  that  the  treaty  waa  open  unlit 
B  bad  reoeiTed  the  letter  of  A.  If  A.,  who  makes  the  proposal,  sbonU 
lUs  or  become  nm  eomfot  before  his  letter  is  recdTed  and  assented  (o,  the 
«MSBt  IS  void,  because  thsre  is  no  concurrence  ot  wills  nt  tbe  tins. 
Potiier,  TrmU  <lu  Coat,  de  Vtntt,  Na  33.  Viit  infra,  p.  646.  Tb* 
better  opinion  ot  tbe  French  jnrists  seems  to  be,  that  as  soon  aa  an  oAr 
by  letter  is  aooepted,  the  consent  is  given  and  the  oofitraat  oomplete,  al- 
though the  accqttanee  had  not  been  commuDicaled  to  the  party  by  wbaas 
the  oSerwaa  made,  provided  tbe  party  making  tbe  ofier  was  alive  wbea 
the  o8^  was  aooepted.  FolkUr,  TV.  da  Vtntt,  d.  39.  Dmergitr,  IV. 
lit  la  Vtntt,  6.  1.  60,  and  thon^  Mtilin  ^  TaulUtT  are  of  a  contrary 
opuiou,  yet  against  ILbm  may  be  cited  Vol/,  part  3,  see.  715,  and  ths 
decisions  aa^a.  Tin  case  of  H'Culloch  v.  The  Eagle  Ins.  Ca,  1  Pick. 
S83,  has  been  qaeslioned  as  a  valid  anthority  by  Mt.  Daer,  the  leamad  an- 
thoi  on  JHirins  /Moranoe,  vd.  U  p.  67. 116 — 131.  Hia  ciitioisms  wpfmi 
to  be  just  and  ha  fsasM^  OMiclMive.  He  vmdicatas  the  decision  of  tbe 
K.  B.  in  Adamav.  lindaell  with  great  force,  and  it  haa  reoaived  a  vary 
abongsupport  in  tbeaMeopliiionof  Hr.  JuslioeMarcyiuHactter  v.  Frith, 
ia  the  New- York  court  of  anora,  in  6  WmdOl,  IM. 
•  Palse  r.  Cave,  S  Tsvm  B$f.  148.    CMk«  t.  Odey,  AM.  6SS.    B>i- 
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*T.  Of  implied  warranty  of  the  artides  sold. 

In  every  sale  of  a  chattel,  if  the  possession  be  at 
the  time  in  another,  and  there  be  no  covenant  or  warran- 
ty of  title,  the  rulcofcaveafem7>f(>r  applies,  and  the  party 
buys  at  hts  peril>  But  if  the  seller  has  possession  of  the 
article,  and  he  sells  it  as  his  own,  and  not  as  agent  for  an- 
other, and  for  a  fiiir  price,  he  is  understood  to  warrant 
the  titU.^    A  fair  price  implies  a  warranty  of  title ;  and 


ledge  T-  Grant,  4  Bing,  Rtp.  G53.  GrsTier  t.  Gnnsr,  5  JHirliV*  Lmit. 
Mtp.  90C.  Bat  see  mpra,  p.  S36,  sod  infra,  p.  510,  fur  ezcepliDci  to  the 
(■Dcral  rale  thtt  both  paitie*  ini»t  be  boond,  or  neither  oatiba.  The  good 
Ikith  and  juatice  of  tho  eua  would  le&d  to  the  conclndon,  Ih&t  if  A.  wko 
make*  (be  aSer  gitei  B.  ■  ipecifisd  tima  to  accept,  end  he  aecepU  witliiii  f 
tbe  time,  it  becomea  a  valid  contract,  and  A.  ii  bound  by  hia  ofier,  whiob 
left  it  optioDBl  in  B.  to  aocepl  tn  rejsot  the  offbi  within  the  time.  TIm 
oiticiiini  irbicb  have  been  made  upon  tho  oaaa  of  Cooke  t.  Ozlaf,  an 
■nBcient  to  destroy  ita  authority. 

The  Roman  law  gave  bd  actioD  to  one  who  did  any  thing  proper  and 
beneficial  to  the  estate  of  another,  who  wu  abaent  and  ignorant  of  it ;  and 
it  went  Ml  tbe  ground  of  a  poiitivo  benefit  eonfuted,  and  at  the  equity  of 
not  permitting  ou*  man  to  profit  by  the  tabonr  of  another  withoat  oonpen- 
■•lioii.  Dig,  3. 5. 3.  The  anprsine  coort  in  Loaliiana  baa  followed  thia 
principle.  Police  Jvy  t.  Uamplon,  17  Marlit^t  LauU.  Rtp.  398.  But 
tbere  i*  no  principle  in  the  En|^iab  law  which  woold  aupport  luch  an  ae- 
lioa  for  eompenaatioD,  an  tbe  footing  of  a  oanlract.  See  infra  ■ijtnm, 
M  to  the  eflbet  of  death  on  tbe  validity  of  a  contract  not  already  Eonnn- 

•  Tanfield,  Ch.  Bamn,  Cro.  Joe.  197.  Holt,  Cb.  J.,  Medma  v.  Stongh- 
tan,  I  Salt.  Rtp.  910.  If,  hawever,  the  aellsr  affima  tha  oballel,  not  to 
hia  poafosiion  to  bo  hii,  Mr.  Jnatice  Bnllar  thinka  he  is  bound  to  anewer 
for  tbe  title,  for  the  vendee  has  nothing  elia  to  raly-upon,  if  tho  property 
waa  out  of  piaaaaaion.  BnlJer,  J.,  in  Paaley  v.  Freeman,  3  Tern  Rtp.  57, 
58.    Tbere  ia  good  aenas  and  eqiuty  in  the  obaerration. 

t  Heduia  V.  Stooghton,  1  Ld.  Raym.  523.  1  Salt.  Rtp.  210.  Adain- 
nn  T.  Jarria,  13  B.  Moore,  341.  Cron  v.  Gardner,  Carth.  Rep.  90. 
An  affirmation  by  the  vendor  at  the  time  of  the  aalo  amounts  to  a  war- 
mty,  if  so  nitended.  Medina  v.  Stooghton.  tup.  Boiler,  J.,  3  TttM,  57. 
Swett  V.  Colgate,  30  Johat.  19G.  On  a  sale  of  goods  ttitk  warranty,  the 
aaller  most  make  good  to  the  latter  of  tho  warranty,  bat  on  a  simple  r^>re- 
aeatalion,  if  be  had  no  rsason  to  suspect  his  lepnsentation  to  be  unlrae  he 
ia  aot  responsible.  Tbe  Scieatar  is  the  gist  «t  the  action.  Ormrnd  v. 
Haath,  14  Utot.  f  WtlOf,  6S1. 
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the  pUTchaaei  may  have  a  satis&ctioo  from  the  seller,  if  he 
■ells  the  g;ood8  as  his  otd,  and  the  title  proves  deficient. 
This  was  also  the  rule  of  the  civil  law  ia  all  cases,  whe- 
ther the  title  wholly  or  partially  failed.'  With  r^ard  to 
the  quaUtf  or  goodaess  of  the  article  sold,  the  seller  is 
not  twuDd  to  answer,  except  under  special  circumstances, 
unless  he  expressly  warranted  the  goods  to  be  sound  and 
good,  or  unless  he  hath  made  a  fiaadulcmt  represenution 
or  used  some  fraudulent  concealment  concerning  ihem, 
and  which  amounts  to  a  warranty  in  law.  The  common 
law  very  reasonably  requires  the  purchaser  to  attend, 
when  he  makes  his  contract,  to  those  qualities  of  the 
article  he  buys,  which  are  supposed  to  be  within  Ihe 
reach  of  his  observation  and  judgment,  and  which  it  is 
*  equally  his  interest  and  his  duty  to  exert  lliis  distinc- 
tion between  the  responsibility  of  the  seller  as  to  Ihe  title, 
and  as  to  the  quality  of  goods  sold,  is  well  established 
in  the  English    and  American    law.>>     In  iSeixas   v. 


•  Dig.  31. 3.  1.  B;  tha  airil  \m  tbrn  -wm  ao  imidied  wuntntj  th>t 
tka  utiole  nU  waa  XHUkd,  and  if  noti  awl  ira*  nnfit  for  the  pnijwie  uilan- 
dad,  tha  mulaa  mighl  Tetntn  it  and  nacind  tha  aals  and  laooTer  back  tba 
priaa,  tiHHigli  tha  Taiidoi  miglit  eiampt  himaalf  from  liability  b;  Uipalatioii 
in  eaaac  baa  ftont  fiiattd.    FolUer,  Coat,  dt  VtnU,  No.  1B4. 

k  Co.  Htl.  la.  a.  3  Blacka.  ComnL  459.  Baean'i  Mr.  tit.  AeUca  n 
tkt  Cam,  E.  ComfB  «■  CttUracU,  voL  U.  p.  963.  Dimg.  iUp.  30.  Paik- 
inioa  T.  Lm,  3  Ga*('*  JI(fi.  314.  De&Mie  t.  Tremper,  1  Johiu.  Rtp. 
374.  JohnatOD  r.  Cope,  3  Han:  ^  Join.  69.  Wilaon  t.  Shacksllord,  4 
RanJelph't  Bif.  S.  Daan  t.  Muod,  4  Cnm.  Rrp.  428.  Boyd  v.  Bopat, 
3  DaU.  Rtf.  91.  Eraeraoo  y.  Brigliam,  10  Mati.  Rtf.  197.  Swett  *. 
Calfate,  90  Jtkaa.  Rtf.  196.  Kimmsl  t.  Litchla;,  3  Ytatti  Stf.  363. 
Ritcbie  T.  Sntninen, /Md.  534.  Willing  t.  Conaaqoa,  1  Pclir'iKqk  317. 
19  Serg.  f  RawU,  181,  lUKhmaii,  Ch.  J.  Cbkm  r.  WixKh,  1  ibni.  Kaa. 
Sf.  531.  Imnitt  t.  Anld,  1  Marfkg't  Rap.  138.  Enrin  t.  HazweU,  9 
JKd.  345.  Weatmsraland  r.  Dixon,  4  H*g»oo^t  Ttna.  Rep.  337.  Bar- 
latt  T.  Hall,  1  AiktmT  Rtf.  360.  HoFarlvid  t.  NeirBian,  BajMriiir  Cout 
Feuk,  SaptniAar,  IS39.  Lvb  Rtferter,  tdI.  ii.  No.  10.  ToweU  t.  Ga- 
tarwood,  9  Scammm't  Rtf.  33.  Manor  t.  Porter,  3  Hvmf.  Ten*.  R,  347. 
If  ons  baja,  lajt  Heiasedtw,  (JStcm.  JnrU.  fitl.  tt  ehntium,  b.  1.  oti.  13. 
aao.  359:  notaO  an;  tiling  at  a  oartafa)  prina,  which  ha  bath  not  aoen  nor 
aaffiaienUir  ejiamined,  hia  amr  ought  to  ftill  on  hinael/',  if  the  aallar  naad 
ao  goila  to  dfoalTo  bin. 


Dig-izedtyGOOgk- 


Uo.  XXXIX.)    OF  PERSONAL  rROPERTT.         MTJ 

'Wood,*  the  rule  was  examined,  and  declared  to  be 
that  if  there  was  no  express  warranty  by  the  seller 
or  fraud  on  his  part,  the  buyer,  who  examines  the  article 
hiinseir,  must  abide  by  all  losses  arising  from  latent 
defects,  equally  unknown  to  both  parties  ;  and  the  same 
rale  was  again  declared  in  Swett  t.  Colgate.^  There  ii 
no  doubt  of  the  existence  of  the  general  rale  of  law,  as 
laid  down  in  Seixaa  v.  Wood ;  and  the  only  doubt  is, 
whether  it  was  well  applied  in  that  case,  where  there 
was  a  description  in  writing  of  the  article  by  the  vendor, 
which  proved  not  to  be  correct,  and  from  which  a  war- 
ranty might  have  been  inferred.  But  the  rule  fitly  ap- 
plies to  the  case  where  the  article  was  equally  open  to 
the  inspection  and  examtnaiion  of  both  parties,  and  the 
purchaser  relied  on  his  own  mfoiination  and  judgment, 
without  requiring  any  warranty  of  the  quality ;  and  it 


>  3  CdiaM'  Rtf.  48.  Wslih  v.  Carter,  1  WmitVtt  Rep.  IBS.  Chu- 
dMor  T.  Lopoa,  Cm.  J.  4.  S.  P.  This  lut  nun  ii  condemned  in  Bradfonl 
T.  Mulf,  13  JfriM.  Rep  139.  The  dim  of  ChandaloT  r.  Lopni  wu,  that 
A.  Mid  lo  B.,  a  itonfl  «hich  bs  ■fflnned  to  ba  a  BMoBr  itone,  and  which 
wai  DM  one ;  and  it  waa  held  that  no  aetloo  laj,  anlev  A.  knew  it  wa* 
■at  a  BnoiT  atone,  or  watianted  it  to  be  one.  Thii  dootrine  i«  ao  flii 
qnnliBed  at  thia  da;  that  the  aetton  will  lie.  If  it  appeara  that  Iho  aSnna- 
tlon  at  the  timt  of  the  aale  wai  inln^d  to  be  a  warrant;,  er  that  A.,  Fnm 
drenautaiutM,  waa  lo  be  pntwmti  eofnnant  of  the  fabahood  at  the  rep- 
reaenlalion.  What  eiroanutanoea  or  faola  will  anpport  orimptr  the  inferanM 
of  an  itiltnlimi  to  warrant  or  to  dseajre,  faaa  upaned  a  wide  Geld  br  dla- 
etNrioD.  In  Henahaw  t.  Etoblni,  9  Mttealf  R.  86,  the  aobjaet  waa  learn- 
edly discnwed,  and  the  oelehrmted  eaaa  of  Oiandelor  ▼■  Lopni,  and  tlM 
New-Toik  daciiton  in  9eiiai  r.  Wood,  breufht  an'der  the  eya  of  crit'nina. 
It  WB*  declared  in  the  MaaaaboaetU  eaaa,  to  be  well  aaUled  law  then, 
Ikat  on  a  sale  of  gooda  willt  a  tiU  of  panaU  dtieriUng  or  clmrljr  itrlg^ 
irnting  llu  gtei*  leld ;  there  ii  a  warraat;  that  the  goedi  are  m  daantbed, 
erdxaignated  in  the  trill;  and  Ibe  OM«i  of  Bradford  T.  Manly,  13  Mam. 
139.  HaMiB(ra  *.  Lovaring,  9  Pick.  914.  Oagood  t.  Lewis,  9  Marr.  4 
9iU.  49S.  Rorrekina  t.  Beran,  3  JUwIa,  91.  Battari  r.  Ssllan,  5  flarr. 
4  Jokiu.  117,  atHlC.  H.  and  J.,  34>,  wan  Nfcited  to  aa  Mntaininr  that 
doctrine. 

k  90  Jokw*.  Rtf.  IM.    A  ban  npiaMitUlM  and  no  warnut;  aa  fa 
faedi  aold,  will  not  aflhid  an  astloa,  if  the  Teador  belisTN  tbe  n 
tton  to  be  tme  in  faoL    Stone  t.  Dwwa;,  4  M^t^f  R.  ISl. 
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does  not  reasonably  apply  to  those  cases  where  the  pur- 
chaser has  ordered  goods  of  a  certain  character,  and  re- 
lies on  the  judgment  of  the  seller,  or  goods  of  a  certaiu 
described  quality  are  offered  for  sale,  and  when  deliver- 
ed, they  do  not  answer  the  description  directed  or  given  in 
the  contract.  They  are  not  the  articles  which  the  ven- 
dee agreed  to  purchase ;  and  there  is  an  implied  warran- 
ty that  the  article  shall  answer  the  character  called  for, 
or  be  of  the  quality  described,  and  saleable  in  the  market 
and    under    that    denomination.^      When    goods    are 


•  Laingr  v.  Fidgeon,  I!  Taunt.  Rep.  106.  Tinda],  Ch.  J.,  in  Brown  t.  Ed- 
ingtoD,  3  Mannrng  uid  Granger,  S79.  390.  Weal  t.  EUng,  IQ  Eatt'i  Rep. 
459.  Gardner  r.  Gray,  4  Camp.  Rep,  N.  P.  Rep.  144.  Bridgs  t.  Wains, 
1  Start.  N.  P.  Rtp.  104.  Haitingi  v.  LoveHn;;,  3  PUk.  Rep.  314. 
Woodwonh,  J.,  in  Swctt  v.  CoIc(^te,  30  John:  Rep.  304.  K;sit  t.  Bojle, 
S  OiU  ^  Jehtuon,  110.  Otptod  t.  Lewii,  3  Harr.  ^  GiU,  495.  Bom- 
kini  T.  Bavan,  3  Jbnolr'*  Rep.  33.  Tbe  recant  Engliifa  caaai  of  Graj  t. 
Cox,  and  Joue*  v.  Biigtit,  <4  Barmi.  f  Crtet.  lOS.  4  Camp.  N.  P.  Rap. 
144.)  giTe  caaBt«naucs  to  the  more  extended  doctrine  of  the  <UTi1  law,  thai 
on  the  Bale  of  an  ajtide  there  la  an  implted  wamntj  that  it  ii  merchant' 
able,  or  &t  ta  the  pnipow  deolirad.  Tbe  ftogten  of  the  new  En^iA 
doctiine,  which  raiaea.  an  a  fair  aale  of  an  artiola  of  {[oodi  or  merehandiia, 
the  implied  waiTuity  that  iX'uvimkaittable  at  fit  Jar  tht  purpot  inttnded, 
m  woHh  BtteadiDg  to.  In  Jonoa  t.  Bowden,  (4  Taunt  Rep.  847,]  tb* 
warranty  waa  implied  from  the  cnatom  of  the  trade.  In  Laingf  v.  Fldgaoo, 
(6  Tavjtt.  Si|i.  108,}  it  waaimplied,  thatin  theaaleof  manafaclnred  gooda 
they  ahoald  be  membantaUe,  or  fit  for  wme  parpoee.  In  Gray  t,  Coz, 
(4  BanuB.  f  Crn*.  108,)  Lord  Tenderdea  bald,  that  if  a  eranmodily  ha 
Mtd  br  a  particular  pnrpoae,  there  wai  an  implied  warranty  that  it  afaoold 
be  naaonaldy  fit  for  that  purpose.  Lord  Ellei^nKi^,  in  Blnetl  t.  0*> 
borne,  1  Slartie't  Rep.  3B4,  eipraiied  hinuelf  to  the  aame  eftgot ;  and  in 
Jonee  v.  Bright,  (5  Bingham't  Rep.  S33,]  and  Shepberd  t.  Pyhaa,  S 
Maaning  <f  Oranger,  8G8,  the  court  of  C.  B.  otabliahed  the  aanw 
dsotrine.  The  mie  ia  not  nnivaraally  applied,  bat  it  aptwoaohea  vary  neai 
.10  the  satabliahment  of  an  implied  warranty  in  every  ease.  As  yet,  it  ia 
the  uao^a  of  trait,  the  maiiufaetiired  gooda,  or  tbe  rpee^  purpaie,  that 
■aissa  the  warranty.  Bat  the  prinei[4e  would  apply  squally  to  the  aale  of 
a  horae  Ibr  a  partionlar  pnrpoae,  as  for  a  carriage,  or  to  can;  a  femals ; 
and  some  of  the  Ameriean  oases  hare  taken  bold  of  the  new  Engliah  doa< 
trine,  and  shown  a  diapoaition  to  domsstloats  it.  Thus,  in  Osgood  t.  Lewis, 
(3  Han.  ^  am.  49SJ  and  in  Van  Biacktin  «.  Fonda,  (IS  Johm.  Sap. 
468,)  and  in  MoMs  T'  Mead,  I  DmiaMf,  378,  and  \ij  Cowen  J,  in  H«n 
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discovered  not  to  answer   "the  order  given  for   thejn 
or  to  be    UQSound,    the    purchaser  ought  immediate- 


T.  Wright,  17  Wendtll,  967,  it  wu  beld,  tbst  an  the  mIb  of  proTifJonB  for 
imnediBle  domoslic  oae,  tbera  was  an  implied  wairsnt^  that  tbej  nere 
*rho!Mome  ;  bat  if  proTiiioaa  be  sold  bb  ingrchiuidlui  and  not  Tor  immediita 
eanBuniptioa,  there  i>  no  implied  irUTanty  of  aoandneas.  Id.  In  GbI- 
higher  v.  Wairing,  (9  WendelVt  Rep.  20,]  it  wu  held  that  on  a  lala  of 
CDtton  in  balei  without  iainplfl  or  eiaiQlaation,  and  whaa  the  inspectiaD  at 
the  aKinle  wai  equally  acceBiihle,  and  iti  quality  aqually  nnknoira  to  both 
partieB,  there  irai  an  implied  wamntj  that  the  article  wai  merchantable. 
So,  in  (be  caM  of  MarniDnr  v-  Wa^r,  (JV.  Y.  SupiHar  Court,  April,  IS36,) 
on  a  lale,  bf  a  cammiBaion  mrrchant,  of  barriUa,  it  waa  held,  that  as  tbe 
defendant  had  net  an  opportnoity  (the  articEe  being  in  balea,  and  ite  intrin- 
■ic  meiitB  eqaall;  anknown  Id  both  pnrtiea)  to  eiamioa  the  hutt  o!  the 
aitiele  sold,  ha  was  entitled  to  expect  a  merchantable  article,  and  that  hav- 
ing bought  with  the  knowledge  o(  the  aeHer,  tbe  article  for  a  particniar  pur- 
pose, he  waa  entitled  to  an  article  whinh  would  anawer  for  that  pnrpoM. 
These  last  cases  go  quite  so  far  at  least,  u  any  of  the  Eogliah  cases,  and 
trench  deeply  npon  the  plain  maiim  of  the  cammon  law,  caveat  emptor  ; 
wtd  I  cannot  but  think  that  tbe  old  role,  and  the  old  decisions  down  to 
that  of  Seixas  v.  Wood,  were  the  safest  and  wisest  guides ;  and  that  the 
new  doctrine,  carried  to  this  extent,  will  lead  to  much  difficulty  and  rex- 
■tiooi  lEtigatioD  in  mercantile  bnsinese.  In  Hart  t.  Wright,  H  WenitU, 
3S7,  Judge  Cowan  learnedly  reviews  the  caaea  on  the  subjeet,  and  the  con- 
doaioD  of  the  court  is  justly  and  spiritedly  in  favonr  of  the  old  rule  of  the 
eommon  law,  ia  contradiclion  to  tbe  rule  of  tbe  civil  law,  and  be  says  it  ia 
the  American  doctrine,  and  emphatically  so  in  New-Tork.  Ch.  J.  Broa- 
•on  in  Moaes  V.  Mead,  1  Dtnio,Z%i,  iaoftheaarae  opinion.  Ona  generd 
sale  «f  mercbandiie  for  a  saund  price,  there  Ea  no  Implied  warranty  that  the 
article  is  fit  for  merchsutible  ar  mannfacturing  purposes.  A  warranty  i* 
not  raised  by  a  nand  price  alone,  except  under  pecaliar  circumstances,  a* 
where  there  is  a  written  deacriplion  aa  to  kind  or  quality,  or  goods  of  ■ 
certain  dcKriptlon  are  contracted  for,  or  perhaps  In  sonie  other  peenliar 
easer  So,  again,  m  the  caie  of  Waring  t.  Masoa,  18  Wendell,  495,  tbe 
ehaocellor  and  Mr.  Senator  Paige  eipreBsed  (hemaelvM  decidedly  in  fa- 
TOUT  ofibe  common  law  doctrine;  and  in  the  case  of  Wright  v.  Hart,  in 
error  from  the  supreme  court  to  the  court  of  errora,  {Ibid.  449,)  ChanoeUor 
Walworth  and  Mr.  Senator  TVocy,  gave  a  strong  Bauction  to  the  argument 
of  Jndge  Cowen,  in  sapport  of  the  common  law  doctrine  of  taviat  empUr, 
and  the  role  of  the  cinl  law  was  rejected.  The  common  law  on  this  point 
is  now  reinstated  in  Che  juriBprodenee  of  New- York.  Ch.  J.  Gibson,  also, 
in  the  FennsyWania  case  of  M'Pariand  v.  Newman,  Sepiember,  1S39, 
Laa  ReporttT,  Tot.  ii.  No.  10.  9  B'stti'  Rtp.  55,  sopporta  this  common 
law  doctrine  of  cnveat  tmpiar  on  the  sale  of  ehatlali,  in  caaea  witbout 
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ly  to  return  them  to  the  reodor,  or  give  him  no- 
tice to  take  them  back,  and  thereby  rescind  the 
contract ;  or  he  will  be  presumed  to  acquiesce  in  the 
quality  of  the  goods.^  In  the  case  of  a  breach  of  war- 
ranty, he  may  sue  upon  it  without  letumtng  die  goods  ; 
but  he  must  isturn  them  and  rescind  the  contract  in  a 
reasonable  time,  before  he  can  maintain  an  action  to  re- 


frand,  misieprsaeatatioD,  or  wuranty,  aDdsntoDdJagly  made  with  dnUa- 
gnished  atmigtb  and  ■accev.  In  South  (JoniliDB,  (u,  we  itifra,  p.  481,} 
tbepriardoolrineof  the  EoKliihlaiTii  ndhered  tain  aouauiBlogoaa  loth* 
oiw  in  Haw  York.  In  the  London  Laie  Magaxint,  No.  7,  p.  199 — 197, 
thii  subjact  ii  fuUy  aod  ably  dbcnard.  A^n,  tba  lapnma  aaurt  of  New- 
York,  in  Hawvd  v.  Hotj,  S3  WendeW  Ref.  350,  baa  •troagly  eoforead 
the  diitiactian  betweea  eiecaled  and  eiecnlor;  contracta.  It  haadedand 
that  in  cootraet  of  lale  of  an  ailiale  of  merchandiie  at  afutan  day,  where 
there  U  na  ■election  or  Retting  apart  el  tbe  time  of  •peclAc  aitielsa,  lo  u  to 
pui  the  pmpetty  ta  prtutnLi,  merekatUabU  fiiaiily  bringing  (be  aTerage 
matket  price,  ia  Intended.  In  the  caM  of  an  exeaittd  aale,  an  etpiMi 
Warrantf  of  quality  la  oecaaaarj  to  bind  the  Tender  ia  the  abaenee  of  fraud 
HoMa  T.  Maad,  I  Dfniii,  378.  But  if  the  aale  be  tittmtory,  at  t»  deiim 
an  article  not  defined  at  the  time,  on  a  fntnre  day,  there  ia  an  Im^ied  war- 
ranty that  the  artiote  ahall  be  at  lead  of  medium  quality  or  goodneaai  The 
rule  in  Bach  a  caae  of  caveat  teTtditar,  and  not  cantal  anflar,  gavenia.  if 
the  tbing  comea  ahort  of  being  merchaDlablei  il  may  be  retimrd  after  th* 
rendee  haa  had  a  leaaanabte  [ime  to  iaapect  it.  "  Suitablsneaa,  aa;  the 
oonrt.  enten  into  every  promiM  tn  deliver  arliclea  of  manufacture."  In 
ttua  (MM  tbe  oonit,  aeema  ta  relax  from  the  lararity  of  the  doctrina 
.in  17  and  18  Wettdell,  and  to  rep«e  npon  the  modem  and  milder 
Engliih  rule.  It  ia  to  be  regretted  thai  the  rule  (whatever  il  may  be)  OON- 
•eming  the  application  of  implied  warranliM  in  the  sale  of  pereonal  pro- 
perty, ia  not  more  certain  and  alable.  In  Sntton  t.  Temple,  19  Jfatm  ^ 
WtUby,  53,  it  waa  held  after  maoh  diacoeeioa  that  on  a  iinin«  oflani 
aimply  for  paalura  of  cattle  for  a  certain  term,  at  a  fixed  rent,  there  waa 
no  implied  warranty  that  the  paature  ahonld  be  fit  for  that  pnrpoae,  tboogb 
where  a  contract  waa  for  a  apeeific  chattel,  for  a  epecific  purpoae,  there 
waa  an  implied  obligation  that  it  ahonld  be  fit  for  that  purpne.  Bart  *. 
Windier,  IS  Xttmm  ^  W,  68  S.  P.  Se^atck  m  Damaget,  p.  989— 300t 
ha*  eeiiected  tbe  eaae*  on  tbe  rale  of  damagea  on  warraoliaa  contained  ia 
aalei,  and  they  are  in  perplexing  contrariety,  and  [ha  maalerly  wrilen  on  the 
dril  law  to  whom  Mr.  Sedgwick  refer*  leave  na  in  eqaal  diffieulty  an4 
wHhont  any  certain  guide  or  definite  rale.  Id.  p.  300—307. 
•  ruber  V.  Samuda,  1  Camfb.  N.  P.  Rtp.  190. 
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cover  bade  the  price,"     He  cannot  deal  with  the  article 
purchased  after  discovery  of  fraud  in  a  sale  without 


■  Fielder  v.  SlarktD,  1  H.  Blaekt.  Rep.  IT,  WMton  t.  Doiniei,  Deug. 
Rep.  93.  Tower*  t.  Barrelt,  1  Term.  Sep.  133.  CnrtM  t.  HkODsy,  3 
Etp.  Rtp.  B3.  Kelloge  ▼.  Deulow,  14  Cotm.  Rep.  411.  PalnliBll  t. 
Tranter,  4  AenUe  ^  Maaning,  649.  3  Ado^hue  ^  EUii,  103,  3.  C. 
la  thii  leat  caee  ths  decinoD  in  Fieldei  v.  Slarkio,  thai  an  aetion  wilt  li« 
OB  a  l«aaeh  or  iramntj  or  aoaDdDeaa  of  a  hone  aoU,  though  il  be  not 
TetDRied,  aod  though  notice  of  the  onaoQiidnen  be  delayed,  wai  held  Ut 
be  aoDDd  law.  Franklin  t.  Long,  7  Otil  ^  Jahruon,  407.  Boonnan  v. 
JohnilOD,  19  WendelFt  Rtp.  566.  Waring  T.  Huon,  18  Wendell,  436. 
To  the  lame  porpon  it  hai  bean  held,  (bat  i(  the  chattel  bad  a  d«feet 
frkndalently  concealed,  the  vendee  has  bia  elentton  either  to  keep  il,  and 
aoo  for  damagea,  or  to  return,  or  cffiir  to  retam  it  within  a  leaaonable  time, 
and  reacind  the  contract.  Rcg^OM-v.Btecntt,!  Dana'i  Keit.Rfp.3l}.  The 
vendor,  after  notice  that  the  bona  waironted  aoond  i>  DoMund,  and  when 
an  ofler  i«  made  to  relnrn  him,  and  the  rendee  eella  bim,  it  aoawerable  for 
Ihediffereuceaf  pries, andthekeepoftheboraeforsreaeoDable  liroe.  Chea- 
tanntui  r.  Lamb,  4  NeviU  ^  Maming,  196.  In  Street  t.  Blay,  S  Sarnie. 
^  Aialph.  456,  it  waa  held  that  the  Tcndee  conid  not  rewjind  Ibe  lals  aod 
Mom  tbo  properly  if  tlia  Mia  waa  withont  frand.  Cowen,  J.,  in  Caiy  t. 
OroDian,  4  Hill,  6i5,  S.  P.  He  baa  only  an  bcIIod  on  bia  warranty, 
Stdgvnek  on  Dmnagte,  p.  S90,  and  it  ia  now  well  aettled,  ha  obserrea, 
U.  p.  390,  that  Ibe  rule  of  damage*  ie  the  diffrrenc«  between  the  aclnal 
raise  and  the  Taltle  the  articlo  would  have  poaaeiaed,  if  it  bad  conformed 
t*  the  warranty.  Aa  to  the  meatart  of  damage*  on  breaches  of  contract, 
it  aeema  not  to  be  explioilly  settled,  whether  in  tbe  caae  of  a  horse  sold 
and  warranted  aonnd,  which  prove*  to  hare  been  unaound,  and  is  re- 
■eld  by  the  buyer  at  a  reduced  price,  the  maasure  of  damage*  ia  to  ba  the 
difiereoee  between  tlie  original  price  and  the  price  the  hone  sold  foTj  or 
betwaen  the  price  the  horse  sold  for,  and  the  value  of  the  horse,  if  sonnd, 
foing  fat  beyond  thn  original  prioe.  Tbe  dictuvi  of  Lord  BIdon,  in  Curtia 
r.  Ilannay,  3  Sep.  S3,  is  in  favour  uf  the  actual  valna  of  the  hoTBe,  if 
■Dond,  at  ths  reaole,  but  Lord  Lou^borough,  in  Fielder  *.  Starkia,  1  H. 
Btaek.  IT,  is  in  favour  of  the  volne,  aa  aaeertained  by  tbe  original  Bgte«< 
menl,  and  this  would  i>»ein  to  ba  in  harmony  with  the  rule  of  damage  on 
the  covenant  of  warranty  in  the  aale  of  land.  The  general  rule  is  well 
aettled,  that  in  a  suit  by  vendae  for  a  breach  of  oODtlnct  on  the  part  of  tho 
vendor,  for  not  delivering  an  artiole  sold,  the  meainre  of  darnages  ia  the 
price  of  the  article  at  ihelinu  of  the  breach.  The  contract  price,  on  the 
one  hand,  and  the  rise  subsequeDt  to  the  breach,  are  both  to  be  diaregardad, 
llr.  Sedgwick,  in  hia  Treatiti  on  tki  Meature  of  Damage;  p.  366,  aays, 
that  in  this  place  the  author  of  the  Commeutariea  appear*  to  have  ovar- 
hMtked  tbe  distinction  runoing  tbtough  (he  ea*e<,  Kenlting  from  the  p*J- 
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losJDg  his  right  of  action.'    Ad  offer  to  return  the  chattel 
in  a  reasonable  time,  on  breach  of  warranty,  is  equiva- 


menl  of  the  price  btforc  hand,  and  which  dittinclion  ia,  ibsl  if  t)ie  price 
be  not  adTaDced  berore  hnnd,  ihn  mcMare  of  damagn  is  the  value  o!  tb* 
sllicle  contiBCted  far  at  the  time  it  nal  lo  b«  delivered,  but  if  (he  price  ba 
previaaily  advaneod,  the  eonlract  price  ia  not  the  rule  of  damagea.  but 
the  higbeat  valao  of  the  arliule  al  the  tima  of  trial.  The  caaes  thai  de- 
dare  or  conalenaoce  tfaii  dialinctioD  are  Shepherd  t.  JohuioD,  S  EaU, 
911.  M'Arthar  T.  Saafarth,  3  Taunt.  957.  Dowoea  t.  Buck,  1  .SlorUc, 
354.  HsrriuiD  v.  HarriioD,  1  Carr.  ^  P.  4)2.  Gainaroid  t.  CarroltaD,  S 
B.  ^  Creit.  G34.  Weit  v.  Weutworlh,  3  Cmai,  63.  Clark  t.  FmDe7,  T 
li.  681.  The  caaea  id  appoailiou  lolbe  dialinctioa,  either  oiprenlj  or  im- 
pliedly, are  Gr&y  v.  Portland  Baak,  3  Man.  Rep.  3G4.  Swift  t.  Bamea, 
16  Full.  194.  GUpiDi  V.  Couaequa,  Pttert"  C.  C.  V.  C.  Rep.  65.  Boab 
T.  Canflold,  9  Cmn  Rip.  485.  Wells  t.  Abemelhey,  5  Conn.  Rep.  aS3. 
ijtartup  T.  Corlaiii,  2  Ce.  Meet  ^  Retcae,  1G3.  BiytleiibDrg  t.  Watab, 
1  Batdwin'i  Rtp.  331.  Smethnnt  v.  Woolaton,  5  WatU  ^  Serg.  106. 
Vaoce  r.  Tourae,  13  LtuU.  Rep.  3S5.  The  learned  aulhar  ia  miitaksD  in 
anppoalng  I  bad  OTerlooked  that  diitincliaa.  Tbeee  commentBriea  are 
not  c&lculaled  to  embody  all  the  nice,  or  Brhitrury,  or  fanciful  ditlinctiona 
thai  are  la  be  met  with  in  the  reporli.  1  do  not  re|;Bid  the  diatinetiou  alinded 
to  aa  wall  founded  or  supported.  It  Is  disregarded  or  rejected  by  aome  of 
the  belt  autiioritiea  cited.  The  (me  Tale  of  dimagri  ia  the  value  of  the 
article  al  the  time  of  the  breach  or  when  it  ought  to  have  been  deliTeted- 
Mr.  SedjtTick  aeema  himielf  to  come  to  that  caacladaa  amid  the  contm- 
riety  of  opinion  and  caaea  which  he  cites.  TVealiw,  p.  360—960.  Tbat  is 
the  plain,  stable,  and  just  mie  within  the  contract  of  the  parties.  Dama- 
gea  for  breaohes  of  contrBct  are  only  those  which  are  incidental  to,  asd 
directly  caoaed  .by  (he  breach,  and  may  reanonably  be  supposed  (o  luiTe 
entered  into  the  contemplation  of  the  parties,  end  not  apeealatlTe  profita, 
or  accidental  or  oonaeqnential  loaea,  or  the  Iob  of  a  fanctsd  goad  hai- 
piin.  Walker  t.  Moore,  K.  B.  1819.  In  Maaterton  *.  Mayor  of  Brook- 
lyn, 7  Hiii,  63,  the  qoeation  of  damaf^es  was  well  diacnssed,  and  it  was 
held  that  proGu  ar  adranlai^  which  were  regarded  as  the  direct  and  im- 
mediate frniUof  the  contract,  are  to  be  coniidered  as  parcel  and  elements 
of  the  contract,  and  to  be  allowed.  See,  also,  Hayden  t.  Cabel,  IT  Woss. 
JI.  169.  Deyo  t.  Wagoner,  19  JaJktu.  Rep.  941.  Seigaiek't  Treatii, 
p.81-83.  6  rsKUirr,  sec  3H6.  FlnreauT.  ThoiohOI,  9  0/aci'» /{*;).  1078. 
Hniiiams  t.  Barton,  13  LiaU.  Rtp.  4IM.    Blanehard  v.  Ely,  91  WenMi, 

•  Campbell  T.  Fleming,  I  Adalpl.  ^  BUit,  40.  A  party  defVanded  in  a 
oontract  has  his  choice  of  remediea.  He  may  stand  to  the  bargain,  and 
recover  damagea  for  the  frand,  or  he  may  rescind  the  contract,  and  relnn 
the  thing  boaght  and  receive  back  what  he  paid  or  fold. 
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lent  in  its  effect  upon  the  remedy  to  an  offer  accepted  by 
the  seller,  and  the  contract  is  rescinded,  and  the  vendee 
can  sue  for  the  purchase  money  in  case  it  has  been  paid.* 
But  a  contract  cannot  be  rescinded  without  mutual  con- 
sent, if  circumstances  be  so  iiUered  by  a  part  execution, 
that  the  parties  cannot  be  put  in  statu  quo  ;  for  if  it  be 
rescinded  at  all,  it  must  be  rescinded  in  toto.^  The  par- 
ties to  a  contract  may  rescind  it  at  any  time  before  the 
rights  of  third  persons  have  intervened  ;  but  a  resale  of 
the  disputed  article  does  not  of  itself  rescind  the  contract, 
or  destroy  the  right  to  damages  for  non-performance  of 
the  contract,  to  the  extent  of  the  loss  in  a  resale,  provided 
the  same  be  made  after  default  and  due  notice."  If  the 
sate  be  absolute  and  the  contract  remains  open  and  un- 
rescinded,  and  without  any  agreement  to  rescind,  the 
vendee  of  ihe  unsound  article  must  resort  to  his  warran- 


343.  Bat  Loid  Ch.  J.  DenmaD,  in  Cox  t.  Walker,  cited  in  a  note  to  Clan 
V.  MaynaH,  6  Adolfh.  ^  £Itu,  519,  and  also  Id  tha  last  casa,  laid  down 
the  inla  ef  daiDogea  to  be,  the  diSerenca  belvreen  the  value  or  a  hoiM  at 
tbe  aale  conaidoriDg  him  to  be  aonod.  and  the  tbIdb  with  Ibe  dflfeot  com- 
plained of,  and  not  Ihe  diSbreneg  between  the  price  of  the  fint  parchan 
and  of  the  aelnat  lala.  So,  in  Shannon  t.  Comitock,  31  WtndtU,  457,  it 
wai  held,  that  in  en  action  to  recorer  damage  for  non- performance  of  a 
conlnet,  the  rule  of  damag*a  waa  held  to  be  the  lose  snelained,  and  not 
the  price  agreed  to  be  paid  on  actual  performance.  In  Cary  t.  Gramaa,  4 
ffiU,  635,  the  rale  aa  declared  bj  Lord  Denman  woa  adopted,  and  Ibe 
p)ce  paid  waa  only  prima  fatit  evidence  of  the  than  value.  In  O'Coaner 
V.  Foriler,  10  Waltf  Sep.  418,  on  a  breach  of  contract  to  oarry  irtieat 
fMm  P.  to  Philadelphia,  the  difference  between  the  value  of  the  wheat  at 
P.  with  the  freight  added,  and  the  market  price  at  Philadelphia,  at  the 
time  it  wonkl  have  arrived  there,  if  canied  aooording  to  eontracC,  ie  the 
meamre  ef  damagea.  Bracket  v.  M'Nair,  ]4  Johnton,  170,  Davii  v. 
Shield*,  3-1  WendilPt  Rep.  332,  to  S.  P.  In  Badgett  v.  Broughlen,  1 
KtUy,  591,  the  nile  declared  by  the  eupreme  eanrt  in  Georgiap  wai  the 
Aflerence  between  the  price  paid  for  an  article  warranted  sound,  and  the 
valoe  of  the  article  in  iti  onaoitnd  condition. 

•  Thornloa  *.  Wynn,  IS  Whiaton,  1S3. 
k  Hunt  V.  Sylk,  S  Eatt'i  Rtp.  449. 

•  Sanda  &,  prooip  v.  Taylor,  5  Jahn».  Rep.  395.    Maclean  v.  Dunn,  4 
Ring.  Rtp.  7S3. 
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ty,  unless  it  be  proved  that  the  vendor  knew  of  the  un- 
soundness, and  the  vendee  tendered  a  return  of  the  arti- 
cle  within  a  reasonable  time.* 

In  South  Carolina  and  Louisiana,  the  rule  of  the  civil 
law  has  been  followed,  and  as  a  general  rule  a  sale  for 

a  sound  price  is  understood  to  imply  a  warranty  of 
*48l     soundness  against  all  faults  and  defects. <>     The 

same  rule  was  for  many  years  understood  to  be 
tfie  law  in  Connecticut ;  but  if  it  did  ever  exist,  it  wm 
entirely  overruled  in  Dean  v.  Mason,"  in  favour  of  the 
other  general  principle,  which  has  so  extensively  perva- 
ded the  jurisprudence  of  this  country.  Even  in  South 
Carolina,  the  rule  that  a  sotind  price  warrants  a  soimd 
commodity,  was  said  to  be  in  a  state  of  vibration  ;  and 
it  is  not  applied  to  assist  persons  to  avoid  a  contract, 
though  made  for  an  inadequate  price,  provided  it  was 
made  imder  a  fair  opportunity  of  information  as  to  all 
the  circumstances,  and  when  there  was  no  fraud,  con- 
cealment or  latent  defect.^ 


•  ThorntoQ  t.  Wyua,  13  Whtaten,  133. 

k  Timnxl  y.  Shoolbred,  1  0ay'«  Rep.  324.  WbiteScId  *.  M'Lmd,  9 
Hid.3S0.  Utter  T.Grabsm,  1  CdmL  Rep.  S.  C.  162.  Crawford  ». 
Wilidu.  S  Ibid.  333.    Deweei  t.  Morgan,  1  Marlin'i  Lauit.  Rtf.  I. 

•  4  Cann.  Rep.  438. 

«  Whitefield  t.  H'Leod,  3  Soy'*  Rep.  384.  The  la*  id  South  Cuuliu 
■Mini  at  last  to  b«  conformable  to  the  old  geosnl  rule.  It  wia  beld,  la 
Camochaa  T.  Goald,  in  the  conrt  of  appeals,  1  Btilet^t  Rip.  179,  that  ■ 
Tandor  oF  cotton  wai  not  liable  for  a  defect  in  the  quality  of  the  cottmi  of 
aa  anuiaol  character,  whioh  extended  equally  Ihningh  the  bnlk.  bmI  wm 
tUty  Bxhibited  in  laiiiplea.  The  law  in  that  oaae  woald  not  ruw  an  iin< 
plied  warranty,  for  there  vai  no  fnnd,  and  the  buyer  irw  pmaaoHd  of  all 
the  inronnBtion  neceiBary  to  enable  bim  to  make  a  oorreat  estimate  of  the 
nluB  ef  the  articls.  In  Oqtood  r.  Lfwu,  2  Harr.  ^  OiU,  495,  impUsd 
warranliDi  upon  the  tale  ef  chattsli,  and  ariajag  by  apention  of  law,  WWe 
held  la  he  ot  two  kind*.  I.  la  ca«s  where  ibire  wu  no  fraud,  *■  that 
the  provisions  pamhased  for  domestic  use  were  wfaolesuns,  or  thai  the 
article  contracted  for  in  an  eiscatory  oonlract,  and  which  Ibe  purebMH 
had  no  oppoitunity  to  inspect,  should  be  saleable  as  soch  in  the  markel- 
3,  Where  the  frand  existed,  oa  if  the  seller,  knowing  the  article  to  be  wi- 
■suud.  di^uises  it  or  raprssents  it  as  sound. 
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If  the  article  be  sold  by  the  sample,  and  it  be  a  fair 
specimen  of  the  article,  and  there  be  no  deception  or 
warranty  on  the  part  of  the  vendor,  the  vendee  cannot 
rescind  the  sale.  But  such  a  sale  amounts  to  an  implied 
warranty  that  the  article  is  in  bulk  of  the  same  kind,  and 
equal  in  quality  with  the  sample.*  If  the  article  should 
tum  out  not  lo  be  merchantable,  from  some  latent  princi- 
ple of  infirmity  iu  the  sample,  as  well  as  in  the  bulk  of 
the  commodity,  the  seller  is  not  answerable.  The 
only  warranty  is,  that  the  whole  qnantity  answers  the 
sample. 

•VI.  Of  the  duty  of  mutual  disclosure.  *4S2 

If  there  be  an  intentional  concealment  or  sup- 
pression of  materia]  facts  in  the  making  of  a  contract,  iu 
cases  in  which  both  parties  hH<e  not  equal  access  to 
the  means  of  information,  it  will  be  deemed  unfair  deal- 
ing, and  will  vitiate  and  avoid  the  contract.  There  may 
be  some  difference  in  the  facility  with  which  the  rule  ap- 
plies between  facts  and  circumstances  that  are  intrinsic, 
and  form  material  ingredients  of  the  contract,  and  those 
that  are  extrinsic,  and  form  no  component  part  of  it, 
though  they  create  inducements  to  enter  into  the  contract, 
or  affect  the  price  of  the  article.  As  a  general  rule,  each 
party  is  bound  to  communicate  to  the  other,  his  know- 
ledge of  material  facts,  provided  he  knows  the  other  to 
be  ignorant  of  them  and  they  be  not  open  and  naked,  or 

■  ParkiiiKtD  t.  Lae,  3  £uf'*  Rtp.  314-  Saoda  &.  Cnunp  t.  Taykr,  5 
John*.  tUp.  395.  Biadbrd  t.  Manlr,  13  Matt.  Rtp.  139.  Woodwoith, 
i.,  in  SO  Jplmt.  Btp.  904.  Tha  Oaaida  Hutafaotaring  Social^  r.  Iaw- 
MMe,  4  CnM>'>  S»p.  440.  Andnwa  r.  Euadaitd.  6  Rid.  354.  Galla- 
|Imi  v.  Vfttmg,  9  WtnddSi  Rep.  30.  Bootratui  v.  JohnHtan,  13  JUd.  56fi. 
Waring  t.  Haani,  18  Aid.  435.  Fhillipi  t.  G««e,  4  Reb.  JavU.  R.  315. 
CifilCodaof  Leoiaiaiia,  art.  3449.  Hoaea  v.  Mead,  1  Dmio,  378.  La 
Uw  Mb  of  aa  attkle,  ai  hsiop,  ia  balea,  it  ia  bald,  that  thcra  ia  no  impliad 
vananty  that  ths  tnlaiior  ihall  corrcipmid  ia  qaality  with  the  exterior  of 
11m  batea,  aad  if  Iha  pnrcbaaar  ii  at  liberty  to  iqieB  Uie  balea  aad  ozainiBe, 
there  is  no  aale  by  aample,  thong:b  tha  iDtarior  doaa  not  eorraapand  with 
tha  azlanial  part.    SallabiiTy  t.  Slainer,  19  WtadtU,  1S9. 
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equally  within  the  roach  of  his  obBervation.*  In  the  sale 
of  a  ship,  which  had  a  latent  defect  known  to  the  seller, 
and  which  the  buyer  could  not  by  any  attention  possibly 
discover,  the  seller  was  held  to  be  bound  to  disclose  it, 
and  the  concealment  was  justly  considered  to  be  a  breach 
of  honesty  and  good  faith.^  So,  if  one  party  suffers  the 
other  to  buy  an  article  tinder  a  delusion  created  by  his 
own  conduct,  it  will  be  deemed  fraudulent,  and  fatal 
to  the  contract ;  as  if  the  seller  produces  an  impression 
upon  the  mind  of  the  buyer,  by  his  acts,  that  he  is  pur- 
chasing n  picture  belonging  to  a  person  of  great  skill  in 
painting,  and  which  the  seller  knows  not  to  be  (he  fact, 

and  yet  suffers  the  impression  to  remain,  though 
*483    *he  knows  it  materially  enhances  the  value  of  the 

picture  in  the  mind  of  the  buyer."  One  party  must 
not  practice  any  artifice  to  conceal  defects,  or  make  any 
representations  for  the  purpose  of  throwing  the  buyer  off 
his  guard.  The  same  principle  had  been  long  ago  de- 
clared by  Lord  Hardwicke,  when  he  stated,<i  that  if  a 
vendor,  knowing  of  an  incumbrance  upon  an  estate  sells 
without  disclosing  the  fact,  and  with  knowledge  that  the 
purchaser  is  a  stranger  to  it,  and  under  representations 
inducing  him  to  buy,  he  acts  fraudulently,  and  violates 
integrity  and  &ir  dealing.     The  inference  of  fraud  is 

'  The  rale  here  laid  down,  tboogb  one  nudinibUdlj  of  moral  oUigalion. 
ii  p«rhapi  too  bntsdlv  Btoted,  to  be  taiuuned  bj  the  pnclioal  docUine  of 
ths  coorU.  The  qnalificatton  of  the  inje  i>,  that  the  partj  in  ponsHJan  of 
the  facta  didM  be  nndet  ■ame  ipecial  obligation,  by  confidence  rapoaad,  or 
otherwiie,  lo  commntiicate  them  truly  and  fairly.     Vidt  infra,  p.  484.  490. 

»  Melliah  T.  Hotteaox,  i'laf  <  Catr;  115.  Tfab  cue  wu  aftenrard* 
orerraled  by  Lord  Elleaborongh,  in  Baglnhale  v.  Walter*,  3  Camp.  8ef. 
154,  and  tbe  lallsr  deciiion  confirmed  in  Pickering  v.  Downn,  4  Taaat. 
Rep.  779  ;  but  it  waa  upon  another  point,  reapecting  Ibe  effect  of  a  sale 
leitk  aUfttnltii  and  the  principle  of  the  deciiion,  aa  ataled  In  the  text,  re- 
maina  anmoved.  The  aame  priaeiple  vu  urged  in  Sonthem  t.  Howe,  3 
Rel.  Rep.  5,  and  it  waa  ataled,  ttiat  if  a  man  aella  wine,  knowing  it  te  be 
cormpt,  an  action  of  deceit  lie*  agaliut  lum,  tboogfa  there  b«  do  warranty. 

'  HiU  T.  Gray,  1  Starkit'$  Btp.  S5S.  PUnion  *.  Hood,  i  BnifiaM,  N. 
C.97. 

4  1  Vtttf,  96. 
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easily  and  almost  inevitably  drawn,  when  there  is  a  sup- 
pression ur  concealment  of  material  circumstances,  and 
one  of  the  contracting  parties  is  knowingly  suffered  to 
deal  under  a  delusion.  U  was  upon  this  ground  that 
Lord  Mansfield  must  have  considered,*  that  selling  aa 
unsound  article,  knowing  it  to  be  unsound,  for  a  sound 
price,  was  actionable.  It  is  equivalent  to  the  conceal- 
ment of  a  latent  defect ;  and  the  groimd  of  action  is,  the 
deceit  practised  upon  the  buyer.''  The  same  rule  applies 
to  the  case  where  a  party  pays  money  in  ignorance  of  cir- 
cumstances with  which  the  receiver  is  acquainted,  and 
does  not  disclose,  and  which,  if  disclosed,  would  have 
prevented  the  payment.  In  that  case,  the  parties  do  not 
deal  on  equal  terms,  and  the  money  is  held  to  be  unlairly 
obtained,  and  may  be  recovered  back."  It  applies,  also, 
to  the  case  where  a  person  takes  a  guaranty  from  a  surety, 
and  conceals  from  him  facts  which  go  to  increase  his 
risk,  and  suffers  him  to  enter  into  the  contract  under  false 
impressions.  Such  conceahnent  ia  held  to  be  fraud,  and 
vitiates  the  contract.** 


•  Sluut  T-  Wilun,  Daug.  Rep.  IS. 

e  IIoQgb  V.  Etbm,  4  M'Cori't  Rtp.  169.  If  a  panoD  having  ths  lepl 
liUe  to  property,  HuhU  bj  and  acqiuMMB  ill  Uw  nie  of  it  by  BDOther  par- 
•OQ  claiming,  oi  having  coloi  of  title,  hs  will  be  aatoppcd  aflenrard  in  ai- 
■Fftiog  bia  tilla  agaiiiBl  the  paichuer.  Qui  taeit,  amtatiit  tidttur. 
Qui  palest  el  debet  vtlare  jubel,  n  nun  iielat.  Wendall  r.  Van  Reouelaer, 
1  Johatm'e  Ch.  Sep.  354  Slorra  t.  Barker,  6  lb.  166.  Hobba  ».  Nor- 
ton, I  Vem.  136.  3  Ch.  Co.  138.  See  atio,  to  S.  F.  6  Conn.  Sep.  3U 
-^14.  13  Serg.  f  S.  33.  13  Vesey,  85.  Irwin  T.  Morell,  Dudle^t 
Ota.  Rtp.  73.  SkiDner  *.  Stouaa,  4  Miaeouri  Sep.  93.  Pickard  t.  Seara, 
6  AdalpkoM  f  EUig,  469.  Gregg  v.  Walla,  Theabald  if  Bbdm,  10  AdeL 
4-  EUit,  90.  Story  on  Eq.  vol  i.  aac  3S6.  .191.  This  kind  of  patoppei 
waa  first  eatabliahed  by  canrtg  of  equity,  and  hai,  to  a  certain  eiteut,  been 
adapted  by  coarl*  of  law. 

•  Martin  t.  Morgan,  I  Bred,  f  Bing.  369.  The  aonnd  doctrine  on 
tbia  lubjecl  waa  declared  by  Bayley,  J  ,  in  Heane  t.  Rogera,  9  S.  j-  Cm: 
577,  and  affirmed  by  the  Conrt,  ia  Dewey  v.  FieU,  4  Milcalf'i  Mat: 
Jbp.381. 

t  Pidcock  T.  Biafaop,  3  Barmt.  4-  Crtn.  60&.  Mallby'a  caae,  cited  by 
Lord  Eldsn,  In  1  Dm*'*  P.  C.  394.    Smith  t.  Bank  of  Scotland,  1  Ibid. 
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"The  writers  of  the  moral  law  hold  it  to  be  the 
duty  of  the  seller  to  disclose  the  defects  which  are 


373.  In  Ihs  old  ED^iah  law  Ihe  Writ  of  Dtceit  lay  not  only  forpenonil 
injariei,  but  for  fraoda  ia  rsUlion  to  real  property,  aad  to  which  it  princi- 
pally applied.  But  a  ipeciil  actiou  in  Lbe  caia  for  dunagea  In  nature  of  ■ 
writ  of  deceit,  had  long  a^  tokea  the  place  of  tbe  otbei,  and  the  writ  of 
deceit  waeaboliahedbj  theitatuleof3aDd4  Wm.  IV.  C.3.  See3£Jacl*. 
Catnm.  165.  In  the  aenie  of  a  court  of  equity  fraud  Includei  all  acta, 
ominlons  and  conceal  meats,  which  inTolve  a  breach  of  either  legal  or 
i-qoilable  duty,  troal  or  confidence  justly  repoeed,  and  are  injarioaB  to 
another.  See  infra,  p.  561.  A  court  of  ^ancerj  will  eierctie  the  power 
of  selting  aside  judgmenta  and  decrees  oC  any  court,  foreign  or  domeattc. 
in  cane  of  fraud.  The  aathoritiea  are  collected  in  lbs  can  of  Van  MeUr 
V.  Jonee,  in  the  able  and  daborate  opinion  of  Chancellor  Vrootn.  1  Qrita, 
H.  J.  Ch.  Rep.  530.  Neither  a  bona  fide  debt,  nor  so  actual  advance  of 
money,  will  auBtain  a  security  infected  with  fraud-    Saiidford,  Cbancellar, 

2  Saadford's  C\.  Rep.  631.  The  law  reqnirei  the  utmort  degree  at  good 
faith  {ubarrima  foUt,)  in  traneaclioni  between  partiei  Btanding  in  a  pecu- 
liar niation,  or  Rduaiaiy  character,  between  each  other,  u  for  inatonea,  in 
the  relation  vf  client  and  attomey.  phytieian  and  patieut,  principal  and 
agent,  principal  and  itirety,  guardian  and  ward,  truitee  and  ctrtai  fve 
Iratt,  partneie  and  part-owners.  Any  misrepreaBntation  or  concealment 
o{  any  material  fact,  or  any  just  suipiciou  of  artifice  or  undue  iafiuenu, 
will  be  fatal  to  the  validity  of  the  traDsaotion  between  them,  especially  in 
the  view  of  a  court  of  equity.  The  principle  on  which  courla  of  eqnily  act 
in  regard  to  caeea  sriNug  uoder  such  a  oonlidential  or  fiduciary  retalJon, 
stand,  (independent  of  any  ingredient  of  deceit  or  iinpoaittoD  which  is  uan- 
altj  mixed  with  such  cases,)  npon  a  motive  of  genotal  pnUie  policy.  It  i> 
when  confidence  is  repond  and  confidence  abnaed  by  some  advantage 
gained  by  means  of  the  relation.  Lord  Eldon  in  Gibson  v.  Jeyes,  6  Fwey, 
278.    Cbaminoa  v.  Rigby,  1  Rut.  f  JVylnt,  539.     Edwards  v.  Meyiick, 

3  Hart  Rep.  60.  Carter  v.  Palmer,  S  Clark  ^  Pitt.  657.  PoilloD  r. 
Martin,  1  Sandford't  Ch.  Rep.  569.  These  were  caiei  applicable  to  the 
relation  of  attorney  and  clienL  And  for  the  general  principle  respecting 
fiduciary  relations,  see  Stori/'t  Coinm.  on  £;.  Juritpntdtner,  234,  304 — 
333.  Lord  Hardwicka,  in  the  grant  esse  of  Chesterfield  v.  Jansen,  2  Velty, 
135,  155,  elanified  &and  into  four  kinds:  (1]  Fraud,  or  dolut  maUu  may 
be  actual,  arising  from  facts  and  circnnutancee  of  irapaaitian.  (3.)  It  nay 
be  apparent  from  the  intrinsic  value  and  subject  of  the  bargain  ilseir-^noh 
a*  DO  man  in  his  Bcnses,  and  not  onder  delusion,  would  make  on  the  one 
hand,  and  as  no  honest  and  fair  man  wonid  accept  on  the  othar.  [3.)  It 
may  be  inferred  from  the  circtmiitanoes  and  condition  of  the  parties,  for  H 
is  aa  much  against  consclenoe  to  lake  advantage  of  a  man's  weaknew  v 
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within  his  knowledge.'  But  the  common  law  is  not  quite 
so  strict  If  the  defects  in  the  article  sold  be  open  equally 
to  the  observation  of  both  parties,  the  law  does  not  require 
the  vendor  to  aid  and  assist  the  observation  of  the  ven- 
dee. Even  a  warranty  will  not  cover  defects  that  are 
plainly  the  objects  of  the  senses  j""  though  if  the  vendor 
says  or  does  any  thing  whatever,  with  an  intention  to 
divert  the  eye,  or  obscure  the  observation  of  the  buyer, 
even  in  relation  to  open  defects,  he  would  be  guilty  of  an 
act  of  fraud. ■=  A  deduction  of  fraud  may  be  made,  not 
only  from  deceptive  assertions  and  false  representations, 
but  from  facts,  incidents  and  circumstances,  which  may 
be  trivial  in  themselves,  but  decisive  evidence  in  the 
given  case  of  a  fraudulent  design.^    When,  however,  the 


(4.)  It  m&7  be  collected  from  the  nstnre  and 
■  of  the  tranuctian,  u  being  an  impontUin  on  third  pereou. 
In  Dent  t.  Bennett,  T  Simtm*,  539,  the  vice-chuicellot declared  an  agree- 
naot  between  a  medical  adriaer  and  hie  patient  for  a  lai^  snm  to  be  paid 
by  the  latter  after  hie  death,  far  past  end  ftitnre  lerTicei,  nnU  and  void.  It 
was  held,  to  be  a  faring  aboM  of  confidence,  and  tbe  ficenshiuiedliir  en- 
forced irith  apbit  and  energy  the  doctrine,  that  whererer  ire  6nd  tbe  rda- 
tjaa  of  amployar  and  agent  eiiiting  in  litaationi  in  which,  of  neceasity, 
nnch  confidence  mmt  tie  placed  by  the  amployEi  in  (he  agent,  tbsn  the 
caae  arieca  for  watcbflilneia  an  the  part  of  the  court,  that  the  confidence 
idiall  not  he  abased. 

•  Oratitu,  h.  I.  c.  13.  s.  9.    Foley'*  Moral  PhOatophy,  b.  3.  c.  ch.  T. 

b  Sehnyler  t.  Ross,  3  Catae^  Rtp.  309.  Dyer  t.  HargrsTe,  10  Fctey, 
507. 

•  3  Blatkt.  Com.  165.    3  fiol.  ilep.  5. 

4  If  the  party  intentianaUy  mifrepreseDla  a  material  fact,  or  piodDcea  a 
filke  inpieanon  by  words  or  acts,  in  order  to  mieltAd,  or  to  ohtaia  an  nn- 
dne  advantage,  it  is  a  case  of  manifsat  tnoA.  Stonft  Cemm.  oa  Eq. 
Jarupnid*nc>,  301.  Nelson,  J.,  m  Welland  Canal  Co.  v.  Hathaway,  8 
Wtnd.  483.  Denmwi  Cfa.  J.  in  Rekhaid  r.  Sear,  6  AMpk.  ^  Ettit,  474. 
Doggett  V.  Emerson,  3  iSUry'*  Asp.  700.  Asaleof  goodspceonredthrDOgb 
a  &lse  represenlalion  of  the  veodee  m  regaid  to  Us  eolTeae;  and  credit, 
panes  no  title  ae  between  tbe  paitiw.  The  Poople  v.  Eeodel,  35  WendtU, 
399.  Ctry  t.  Holailing,  1  HOTi  N.  ¥.  B<p.  311.  See  also  pott,  p.  497. 
But  in  Older  to  attixi  relief,  tbe  miarepieaentation  must  be  of  something 
material,  constitnting  an  indneement  or  motive  to  tbe  other  party,  ejid  oo 
which  he  ]d&eed  tnist  and  confidsnM,  and  was  aclnally  milled  to  his  in- 

Tol..  U.  48 
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means  of  intormation  relative  to  facts  and  ciicutQstances 
affecting  the  value  of  the  commodity,  be  equally  accesei- 
ble  to  both  parties,  and  neither  of  tbem  does  or  saya  any 
thing  tending  to  impose  upon  the  other,  the  disclosmv  cf 
any  superior  knowledge  which  one  party  may  have  ovei 
the  other,  as  to  those  facts  and  cifcumstances,  is  not  re- 
quisite to  the  validity  of  a  contract.'  There  is  no  breach 
of  any  implied  confidence  that  one  party  will  not  profit 
by  his  superior  knowledge,  as  to  facts  and  circumstances 
open  to  the  obsenrdtion  of  both  parties,  or  equally  within 
tha  reach  of  their  ordinary  diligence ;  because  neither 
party  reposes  in  any  such  confidence,  unless  it  be  spe- 
cially tendered  or  required.  Ea«h  one,  in  ordinary  cases, 
judges  for  himself^  and  relies  confidently,  and  perhaps 
presumptuously,  upon  the  sufficiency  of  his  own  know- 
ledge, skill  and  diligence.  The  common  law  affords 
*485  to  every  one  'reasonable  protection  against  fiand  in 
dealing ;  but  it  does  not  go  to  the  romantic  length 
of  giving  indemnity  against  the  consequences  of  indolence 
and  folly,  or  a  careless  indifference  to  the  ordinary  and 
accessible  means  of  information.  It  reconciles  the  claims 
of  convenience  with  the  duties  of  good  faith,  to  every  ex- 
tent compatible  with  the  interests  of  commerce.  This  it 
does  by  requiring  the  purchaser  to  apply  his  attention  to 
those  particulars  which  may  be  supposed  within  the  reach 
of  his  observation  and  judgment ;  and  the  vendor  to  com- 
municate those  particulars  and  defects  which  cannot  be 

jur;.  Ibid.  304,  SOB.  R«prMentatioiw  by  A.  to  B.  in  reboot  to  a  mU 
aflermrdi  mada  by  A,  to  C,  foaaded  on  Ihe  rapnasDtatioiu  wliwti  A. 
nude  to  B.  or  hsloC,  are  tnslocl  in  Ibo  kudo  w&jtm  irmadebytbt  tmi- 
dwtoC.  CiockerT.  Lewia,  3  .^Mtmcr,  1.  It  m  ftvod  to  Mil  w  Hti- 
do  u  dsngDBted  by  anothsr  ponon'i  natno,  in  ordor  to  giro  it  gimtw  eor- 
nocy,  (Jid  the  perpetntor  o[  th*  ftsad  ie  lUUe  to  en  lotion.  llonla^  t. 
WtnehoBter,  19  Pick.  Sl4. 

Ididlew  T.  Ori^n,  9  Whealm,  ITS.  Hough  t.  RlchardMn,  3  8t»r^» 
Rtf.  659.  A  mora  etarn  nil*  of  morality  and  law  raipecting  tbo  doty  of 
diocloeura  of  infonnatioo  whieb  wontd  materiBllj  affect  Ihe  price,  ii  laid 
down  in  Fraiet  T.  Gorraii,  I  Watln-Kiu.  il>p.79,  and  it  oromiIea,aifkw 
■atba  tnthorily  of  the  eaw  oan  go,  Ihe  deciiioB  ni  Laidlaw  t.  Oq;M. 
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supposed  to  be  immediately  vriibin  the  reach  of  such  at- 
tention. If  the  ptirchaser  be  wanting  of  attention  to  these 
points,  whete  attention  would  have  been  sufficient  to  pro- 
tect him  fiom  surprise  or  imposition,  the  maxim  caveat 
emptor  onght  to  apply.  Even  against  this  maxim  he  may 
provide,  by  requiring  the  vendor  to  warrant  that  which 
the  law  would  not  imply  to  be  warmnted  ;  and  if  the 
vendor  be  wanting  in  good  faith,  fidea  3ervatula  is  a  rule 
equally  enforced  at  law  and  in  equity.^ 

A  mere  false  assertion  of  value  when  no  warranty  is 
intended,  is  no  ground  of  relief  to  a  purchaser,  because 
the  assertion  is  a  matter  of  opinion,  which  does  not  im- 
ply knowledge,  and  in  which  men  may  differ ;  mere  ex- 
pression of  judgment  or  opinion  does  not  amoimt  to  a 
warranty.  Every  person  reposes  at  his  peril  in  the  opin- 
ion of  others,  when  he  has  equal  opportunity  to  form  and 
exercise  his  own  judgment,  simplex  commendatio  non 
obliffat.^  If  the  seller  represents  what  he  himself  be- 
lieves as  to  the  qualities  or  value  of  an  article,  and  leaves 
the  determination  to  the  judgment  of  the  buyer,  there  is 
no  fraud  or  warranty  in  the  case.o  An  assertion  respect- 
ing the  article  sold,  must  be  positive  and  unequivocal  and 
one  on  which  the  buyer  places  reliance  in  order  to  amount 
to  a  warranty ;  and  if  the  vendee  has  an  opportunity  of 
examining  the  article,  the  vendor  is  not  answera- 
ble 'for  any  latent  defect,  without  there  be  fraud,  *186 
or  an  express  warranty,  or  such  a  direct  represen- 
tation as  is  tantamount  to  it.<i  The  cases  have  gone  so 
far  as  to  hold  that  if  the  seller  should  even  falsely  affirm 
that  a  particular  sum  had  been  bid  by  others  for  the  pro- 


*  1  Fimb.  TV.  a/  Bqmty,  371,  37S. 

k  HuT^  *.  Yooiiff,  Yttv.  Btp.  91.  Biilay  t.  Mamll,  3  Buttl.  Rtf. 
94.  Cn.  Joe.  386.  Data  v.  MMkar,  5  /«bu.  Stp.  35*.  Muihall  v. 
Pack,  1  Daat't  Kt%.  Rep.  611.  Dngu  t.  Cnrataa,  1  Arkantat  Rtp,  41. 
MnriU  t.  WbUu»,  9  JV,  H.  Rip.  111.  Broam't  Ugtl  Maxim,  LandoB 
1345,  p.  357. 

*  Jendwine  y.  Blada,  9  Etp.  Rip.  573. 

*  TIm  Onwda  Uanafcetniiiif  Saeiaty  t.  I«wntiM,  4  Ctttn'tRtp.  MO. 
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perty,  by  which  means  the  purchaser  was  isduced  to 
buy,  and  was  deceived  as  to  the  value,  qo  relief  was  to 
be  afforded ;  for  the  buyer  should  have  informed  himself 
from  proper  sources  of  the  value,  and  it  was  his  own  fol- 
ly to  repose  on  such  assertions,  made  by  a  person  whose 
interest  might  so  readily  prompt  him  to  invest  the  proper- 
ty with  exaggerated  value.  Emptor  emit  quam  mtnimo 
potest ;  venditor  vendit  quam  maxima  potest.^ 

The  same  principle  was  laid  down  iu  a  late  case  in  the 
K.  B.,  where  it  was  held,'*  that  a  false  representation  by 
the  buyer  in  a  matter  merely  gratia  dictum,  in  respect  to 
which  the  buyer  was  under  no  legal  pledge  or  obhgation 
to  the  seller  for  the  precise  accuracy  of  his  statement, 
and  upon  which  it  was  the  seller's  own  indiscre- 
*487  tion  to  rely,  was  no  "ground  of  action.  There  was 
no  recognized  principle  of  law  which  rendered  a 
party  legally  bound  to  allege  truly,  if  he  stated  at  all,  the 
motives  and  inducements  to  the  purchase,  or  the  chances 
of  sale  to  the  seller.  The  true  rule  was  stated  to  be,  that 
the  seller  was  liable  to  an  acdon  of  deceit,  if  he  fraudu- 
lently misrepresent  the  quality  of  the  thing  sold,  in  some 


•  1  ScL  Air.  lOl.  pi.  16.  Stuiiidan  t.  HattMWU,  3  IrtdeU,  S.  C.  Rtp. 
33.  lathecBMofKakiiUT.TrMhAin,  liSid.  Rc;i.l46.  t  £m.  Aep.  IDS. 
tha  umQ  law  was  declared ;  bat  a  distiiuiUciD  wai  than  taken  between  the 
fklae  aaenion  tonchin^  the  voliw  of  the  prapert;,  and  tonchiug  the  late  of 
tbfl  previoiie  rant,  and  an  action  was  held  to  lie  in  the  latter  caae,  for  the 
rent  was  of  a  matter  at  fact  reding  in  the  private  koowledp  of  the  landr 
lord  and  hii  tenant!,  and  the  tenanta  might  relbie  to  inform  the  pnrcbaaer. 
or  combine  with  Ihe  landlord  to  mialead  bim.  The  court,  in  Lfinef  t.  Selbj. 
9  Xord  Ray«,,  1118,  followed  the  deciaion  in  Eakina  v.  Tmham,  tbongh 
they  CMuidered  it  to  be  qnaitionaUe ;  and  the  di»titictton  •eemi  to  have 
been  enenliaUjr  di*re|[ard«d  ia  the  Scotch  eaie  oT  Kinaiid  t.  Lord  Dean, 
cited  by  Mr.  Sngdeo,  from  1  CoiL  of  DteU.  333.  The  docttine  in  the 
case«f  Bolle  was  adoptedbjthecbief  juatieeof  Mainein  tbecansf  Cnna 
t.  Feten,  1  GrtmUaft  Rip.  389  ;  and  b;  the  chief  jDstice  of  Norlb  Caro- 
lina, in  the  cnae  of  Fagan  v.  Newaon,  I  Badg,  f  Dn.  32.  But  in  Bow- 
riog  T.  Stareoi,  3  Carr.  ^  Paynt,  337,  on  the  aala  of  tba  lesM  of  a  public 
house,  the  aeller  falnlj  repieaented  that  hie  return*  avenged  ao  nnch  a 
month ;  and  it  was  held  that  an  aetioo  lay  for  the  deceit 

k  Temon  T.  Keya,  19  Bate*  Sep.  639. 
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particulars  which  the  buyer  has  not  equal  means  of  know- 
ledge with  himself;'  or  if  he  do  so  in  such  a  manner  as 
to  induce  the  buyer  to  forbear  making  the  inquiries,  which, 
for  his  own  security  and  advantage,  he  would  otherwist 
have  made.'' 

The  rule  in  equity  is  more  rigid  on  this  subject  than  it 
is  at  law.  Lord  Hardwicke  held,"  that  where  the  seller 
had  ialsely  affirmed  a  farm  to  have  been  valued  by  two 
persons  at  a  certain  price,  and  (hat  assertion  had  Induced 
the  purchaser  to  contract,  it  was  such  a  misrepresenta- 
tion as  would  induce  a  court  of  equity  to  withhold  a  de- 
cree for  a  specific  performance.  But  there  is  a  settled 
distinction  in  equity  between  enforcing  specifically  and 
rescinding  a  contract ;  and  an  agreement  may  not  be  en- 
titled to  be  enforced,  and  yet  not  be  so  objectionable  as  to 
call  for  the  exercise  of  equity  jurisdiction  to  rescind  it. 
It  does  not  follow  that  a  contract  of  sale  is  void  in  law 
merely  because  equity  will  not  decree  a  specific  perform- 
ance.' 


•  A  false  reprsMntatioQ  in  a  contract  for  the  sale  of  fixtnrse  and  fitliojl 
of  B  pnblic  house  as  to  the  amonnt  of  bujin«si  attached  to  the  house,  has 
been  bold  sufficient,  to  avoid  the  contract  Hatcbin»D  t.  Motle;,  T  Seett, 
341. 

b  It  il  settled  that  a  material  misrepresentation  of  a  fact  bf  mittaie,  aod 
upon  which  the  other  party  is  induced  to  not,  ii  a  gronnd  tbr  relief  in 
equit^Ti  eqnslly  u  if  it  had  been  a  wilfol  and  false  assertion,  tbr  it  operates 
with  equal  iajnry.  Paanon  t.  Morgan,  3  Bra.  388.  H'Ferran  v.  Taylor, 
3  Cranek,  370.  Roserelt  t.  Futton,  2  Coata,  134.  Lawu  7.  M'Lemore, 
10  Ytrgtr,  206. 

•  Boiton  T.  Lister,  3  AlJc.  Rtp.  3B6. 

•  Saymonr  t.  Delanoey,  6  Johiu.  Ck.  Rep.  933.  The  obms  on  this 
point  ore  (here  oaliected  and  reviewed.  Tbongb  the  decisioii  in  that  ease 
WIS  afterwards  Terersed  pn  (heeourt  of  errors,  the  gieaerBl  doctrines  in  it  were 
not  affebted,  hot  admitted.  Inadequacy  of  price  is  of  itself  a  snffiaient 
gronndof  defence  to  a  bill  in  equity  by  a  parcbaser  for  a  specific  perfarm- 
anca,  when  the  party  contractiag  to  sell,  wu  an  alpectant  heir.  Pea- 
cock T.  ETans,  16  Vttey,  SIS.  Ryle  r.  Brown,  13  Pritu't  Exe.  Rtp. 
756.  On  the  otbet  hand,  a  eoort  of  equity  wiil  rescind  a  contract  Ibr  the 
sale  of  land  when  the  intrinsic  nalnre  and  subject  of  the  barpin  itself,  or 
the  attending  eircnmslancef ,  are  clenriy  indioatiTe  of  fraad.    King  t.  Co- 
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'An  action  will  lie  against  a  person  not  interested  in 
the  property,  for  making  a  false  and  fraudulent  represen- 


hoiD,  6  Ytrgtr't  Tom.  Rtp.  TS.  So,  b  bill  for  the  re 
for  the  pnrchuM  of  Ihii]  will  be  lailaiaed,  if  tbe  defendiDt  fails  Bt  tbe 
heanitE  to  Bbow  thftt  ha  m  then  able  to  ^tb  a  good  liUe,  or  to  gire  poaMi- 
lioD,  and  tbere  be  no  adequate  remedy  at  h»  for  the  bnacb  of  the  eon- 
tnct.  Hepbnni  T.  Dunlap,  1  Wileadin,  179.  Williama  v.  Caner,  3  Duim'* 
*  Een-  Rep.  199.  SeamDre  v.  Harlan,  Ibid.  413.  In  tbe  caM  of  Eing  T. 
Hamilton,  4  Ptltn'  U.  S.  Rtp.  311,  it  was  adjadged,  that  the  eqiiily 
power  of  decreeing  a  ipeeifio  paHonnanee  of  eontracta,  waa  to  be  eiertni- 
ed  in  aonnd  diacretion,  and  with  an  aje  to  the  infaatantial  jnitice  of  tb« 
case,  and  never  whan  the  ezBrcbe  of  it  waold  be  inequiEabla  and  anjnat. 
If  daniKgei  woald  be  an  inadequate  compenaation  far  non-performance  of 
a  ooatract,  eqnitj  will  grant  relief,  Storsr  t.  Great  W.  R.  KoadCo.,  1849, 
V.  Ch.  Brace,  3  N.  Y.  Legal  Obtner,  13, 

Tbe  general  mie  ia,  that  a  court  of  chanoer;  will  not  decree  a  apeeiGe 
performance  of  an  agtaement  for  the  aale  and  pnrchaie  of  ttock  or  »f 
chalttU.  Bat  there  are  ao  man;  ezceptiona  and  qoaUficaliona  atteodiog 
the  mle,  that  i(a  fbree  ia  greatly  impaired,  and  more  recent  and  better  an- 
thority  wonld  seem  (o  be,  that  wbeo  jnaliee  requires  it,  chancer;  will,  in 
snob  caaaa,  deeree  a  speeiSc  performaoce.  Far  the  general  rale,  see  Codd 
V.  Rutter,  1  P.  Wnt.  570.  S.  C.  5  Vin*r's  Abr.  558.  Capper  ».  Harris, 
Buni.  Rip.  135.  Dorison  v.  Westbrook,  5  Viner"*  Ahr.  540.  Nuthrown 
V.  TliDmton,  10  Vetty,  159.  For  exceptions  to  it,  and  in  faTOor  of  ape- 
eific  perfotmanoo,  we  Colt  v.  Nettervitle,  3  P.  Wnu.  304.  Duke  of  So- 
merset V.  Caok»n,  Id.  390.  Buiton  t.  Lister,  3  Atk.  Rip.  3&3.  Taylor 
T.  Neville,  Ibid.  384.  Lord  Eldon,  in  Lady  Arundel  t.  Phipps,  10  Viny, 
148.  Wright  t.  Bell,  5  Price't  Exc.  Rtp.  335.  Adderley  t.  Diion,  1 
Simon*  ^  Sfeworf,  607.  Lynn  t.  Chaten,  3  Kttne,  531.  WUtry  r. 
Cottle,  1  Ibid.  174.  Clark  v.  Flint,  33  Pick.  Rtp.  331.  The  true  prind- 
pte  in  equity  is,  that  specific  performaDct  of  an  agreement  relating  to  ohat- 
tell,  ougtit  to  be  decreed,  when  equity  and  conaoieQce  require  it,  as  in  tbe 
cose  of  pictures  and  other  things  of  peculiar  Talne  and  attaobment,  and 
when  tbe  remedy  by  action  at  law  for  damages  would  be  inadequate  and  no 
competent  and  juit  relief  could  othsrwiaa  be  effbrded.  Milfard  on  Pltadiitgi 
in  Chancery,  IS3,  edit.  N.  Y.  1B33.  Slary'i  Comtn.  im  Eq.  Juritprudtna, 
vol  ii.  18. 3e'-4S,  where  tbe  Engliah  chancery  cues  on  tbe  anbject,  are  oriti- 
c^y  examined.  In  Soitei  t.  Qordon,  and  Young  t.  Bnrton,  domestic  slave! 
brought  up  in  the  family  are  declared  to  come  within  the  reaaon  of  the  Gi- 
ceptioB.  3HiiV*S.C.Ch.Rtp.\3e,m.  \  WMiOUn'i S.  C.Rip.SSS. 
As  lo  the  specific  performance  nf  oontracU  for  the  sale  of  Undt,  aee 
supra,  p.  470 — 476,  and  more  paiticalariy,  infra,  voL  ir.  p.  451.  With  re- 
spect to  conlraota  entered  into  lor  fraudulent  or  illegal  puipoees,  the  law 
refuses  its  aid  to  enable  either  party  to  disturb  such  parts  of  it  as  haTo 
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tation  'to  the  seller,  whereby  he  sustained  damage  by 
trusting  the  purchaser  on  credit  of  such  misrepresenta- 
tion.'    This  principle  was  &ist  established  in  England, 


bsea  extcuted,  nad  H  to  mch  parti  u  remain  executory,  it  leavea  Ihe  par- 
tiea  whe»  it  Godi  tbsm.  Nellia  t.  Clark,  SO  Wtnilea,  S4.  S.  C.  4  Hitt, 
439.  Mellin,  Ch.  J.,  io  Smith  r.  Hnbba,  1  FairjUU,  TI.  M'Kiuaell  *. 
Bolxnwn,  3  Xee:  ^  17(2i;434. 

The  case  of  marine  iuDranoe  ia  diSereat  tcwa  the  ordJaarr  contract  of 
■ale,  and  mla  on  a  di&Brsnt  priucipte.  The  partial  da  not  ileal  ia  that 
inrtance  oa  the  pregamplisa  of  eqaal  knawJsd^  and  *igilaiice  aa  to  the 
■ulyeet  matter  of  the  coDtmot,  and  beoce  t,  difiorent  rale  of  law  preratli. 
The  Enaarer  ie  eeaentiollj  juunH.  and  ia  known  tn  act,  and  prafeeeea  to 
•eti  upon  the  infonualian  of  the  aanited.  In  an  iimnnce  contract,  the 
■pecial  facte,  aa  Lord  Manafield  baa  elHerred,  (Caiter  t.  Boehm,  3  Burr. 
S*p.  1905,]  npon  which  the  continent  cbanen  ia  to  be  computed,  lie  moat 
eemmanlj  in  the  knowledge  of  the  inatired  only.  "  Tht  utubnorifer 
trwM*  to  kit  TtpreitJitotien"  and  procenda  npon  confidence  that  he  doea 
jMl  ksep  back  any  cirenmatance  in  hii  knowledge.  Lindenan  v.  Deebo- 
longfa,  8  BanoD.  4'  Cren.  38E.  lliotigh  the  eappreaaioB  ahonid  happen 
thnngh  mialake,  withont  my  frandnlent  intentlan,  tbe  policy  ie  Toid.  The 
contract  of  inanrance  ia  formed  apon  principle*  peculiar  to  ilaelf ;  and  tbe 
conuDDa  law  naiim  of  eaneal  tmptar  baa  no  application,  and  profeaeee  to 
have  none.  So,  in  the  caae  of  work  done  and  article*  made  by  a  mectaan- 
io,  the  buyer  profeaee  to  repoae  npon  the  enpeiinr  knowledge  and  ekiU  of 
the  mechaoio  in  hia  trade,  and  to  know  nothing  of  the  myelery  of  the  art ; 
■■d  if  the  latter  doea  not  famiah  hie  work  done  in  a  woAmanlIke  manner, 
be  ie  gnilty  of  a  breach  of  an  implied  contract ;  $pandti  ptritiam  artie. 
Jonea  t.  Biigfat,  cited  in  Daatott  f  Uot/d,  304.  I«flore  t.  Jna^e,  I 
Swktda  j-  McathaU,  Jfiat.  S«p.  381.  See,  aleo,  infra,  p.  586.  The  rea- 
•OB  of  the  diatinction  between  tbeae  caaea  and  the  ordinary  contract  of 
Mle,  it  very  apparent ;  and  the  common  law  haa  carried  the  doctrine  of 
diaoloeorea  by  eaob  party  in  the  formation  of  the  oontraot  of  aale,  to 
•reij  reaaonaUe  and  practieabte  extent  that  ia  connetent  with  the 
intWMta  of  eoeiety.  "Hie  madm  of  eaMot  emptor,  and  that  other  maxim, 
vigHantilnu  tt  nan  derauentiiuj jura  niAMniufll,  when  diacreeUy  applied, 
■■  in  the  Englidi  lew,  are  replete  with  aound  and  practical  wiadom. 

■  Upton  f.  Tail,  6  Jskn*.  Rep.  181.  Bean  v.  Uerrick,  3  Fairfield,  S69. 
In  the  oaM  in  6  Johnt.  Rip.,  the  doctrine  in  the  ceae  of  Faetay  t.  Free* 
nuBt  *>■  recognized,  diecOMed,  and  lettied,  in  the  enpreme  court  of  New- 
YaA.  It  iroi  again  recagniied,  dlccnaeed,  and  lellled,  in  Gallagher  t 
Bmnel,  6  Couen'i  Rep.  346  ;  and  once  more  recopiiied,  dtacnwed,  and 
■•ttled,  in  Benton  *.  Pratt,  9  WtndtlFi  Rep.  3S5  ;  and  again,  and 
Teiy  dabontely  and  powerfully  enferoed,  in  Allen  r.  Addington,  T  tfen- 
MFa  Bip.  1.     8.  C.  II  Ibid.  374.    Tfaia  ia  a  itriking  eami^e  of  what  ars 
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after  great  discussion  and  opposition  in  the  case  otPasley 
V.  Freeman ;'  and  though  that  case  met  with  powerful 
resistance  it  has  been  repeatedly  recognized,  and  the  doc- 
trine of  it  is  now  well  settled,  both  in  the  English  and 
American  jurisprudence.i>  The  principle  is,  that  frand, 
accompanied  with  damage,  is  a  good  cause-of  ac- 
'490    tion  ;<  and  the  solidity  of  the  principle  was  *felt 

tanned  ths  Asnumymu  of  the  civil  law.  Bat  the  atetnte  of  G  Geo.  IT.  eh. 
14,  eommenlj  oiled  Lord  Tenterden'e  act,  bu  daaa  awaj  the  applieilkp 
of  the  doetrine  oT  Patley  v.  FVeemui  to  Englirii  owm.  Tbmt  set  eiCeifc 
tbeitototeot  frand*,  bjr  tnqniiiag  amomaranditiiiinwritiiigiignedlTllM 
party  to  be  ctiBrged,  of  repieuDtatiom  of  another's  character  and  otHlity, 
iritb  a  view  to  credit  to  be  giren  him.  Il  eqaall]'  applies  to  caani  of  reifaaT 
aohDowled([menta  of  debts  barred  by  the  ilatutei  of  limitationa  ;  and  it 
woaderfully  reliefei  the  courtj,  the  profeaeioiii  and  the  oaonliy,  from  the 
erile  of  Saetaatiag  and  conlradietory  declNoai.  Theae  proTiaioni  of  the 
Eag^liah  atalDle  ware  adopted  in  the  MattaeiiutUt  Rttiitd  Statuleibit 
1635,  and  in  the  Rtmui  SlatuUt  of  Venaant,  1S39,  p.  317.  Soo  Lyde 
*.  Barnard,  1  Ma».  ^  W.  101.  on  tbe  doubtful  conitrnction  of  Lord  Ten- 
terdeo'i  act. 

•3  Tmn  Sep.  51. 

»  Eyro  r.  Daniford,  1  Batl'»  Rtf.Z\9.  Haycraft  t.  Croaey,  3 /Ud.  93. 
Carr,  ei  parte,  3  Vn,  ^  Bta.  1 1 0.  Hamei  t.  Alexander,  5  Bet.  4  PjiU. 
341.  WiM  V.  Wilcox,  1  Pay'i  Rtf.  23.  Rnwell  v.  Clarke,  7  CroneVt 
Rtp.  93.  Munro  t.  Gardner,  1  Jf.  Can.  Rip.  8.  C.  33B.  Hart  t.  TbU- 
madge,  3  Da^t  Rep.  381.  Patten  T.  Gumey,  17  Matt.  Rep.  IBS.  See, 
also,  T  Virvumf  R.  67.  79. 

*  Fraud  without  damage,  or  damage  withoni  fisod,  aayi  Crske,  J.,  in  3 
BuUtrod^t  Rtp.  95,  give*  no  canw  of  action :  bat  where  ibees  two  do 
concur  and  meet  together,  there  an  action  lioth.  By  fraud,  Le  Blano,  J., 
■aid,  in  3  Eatt't  Rtp.  lOB,  he  nnderitood  an  intentioa  to  doceiTo,  whether 
fhim  an  ezpaotation  of  adntntttge  to  the  party  htmwlf,  or  I^om  iU-wDI 
towards  the  other.  Both  of  theae  [mqMaitions  contwn  Inie  doetrine  on 
the  point  If  the  falee  repraaentatica  ba  made,  knowing  it  to  be  falsa, 
and  iojaty  fotlows,  the  law  infen  a  frandolent  intent,  and  the  person  wW 
makes  it  is  responsible  for  the  conaeqnsncei.  Tindal,  Ch.  J.,  in  Foster  t. 
Charlsi,  6  Binghsm,39t.  7  lb.  105.  But  it  is  not  reqointe  to  show  that 
the  defendant  knew  the  representation  to  be  nntrue.  It  is  snfficient  if  the 
representation  be  nntms  and  made  ftor  a  fraudulent  purpose,  and  to  indnce 
the  plaintiff  to  do  what  ha  does  do  to  his  prejudics.  Taylor  t.  Aahton,  11 
Jffuim  ^  Wtlthg,  401.  Malice  and  want  of  raaacnaUa  cauaa  is  a  gnNUld 
for  damages;  Do  Mediae  v.  GroTo,  Q.  B.  Easter  Tenn,  1846.  N.  Y.Im- 
gal  Obterver  for  August,  184GL  Tbia  appean  to  be  the  eoond  dootriiM  ud 
the  wboloaome  disci^e  oT  the  law  oa  the  pmnt. 
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and  acknowledged  by  the  writers  on  the  civil  law> 
Misrepresentation,  without  design,  is  not  sufficient  for  an 
-action.  But,  if  recommendation  of  a  purchaser,  as  of 
good  credit,  to  the  seller,  be  made  iu  bad  faith,  and  with 
knowledge  that  he  was  not  of  good  credit,  and  the  seller 
sustains  damage  thereby,  the  person  who  made  the  re- 
presentation, is  bound  to  indemnify  the  seller. <>  It  is  a 
very  old  head  of  equity,  said  Lord  Eldon,e  that  if  a  re- 
presentation be  made  to  another  person,  going  to  deal  in 
a  matter  of  interest  upon  the  faith  of  that  representation, 
the  former  must  make  the  representation  good  if  he  knew 
it  to  be  false. 

Lord  Thurlow,  in  F^x  t.  Mackretk'  allowed  of  much 
latitude  of  concealment  on  the  part  of  the  purchaser.  The 
latter,  according  to  his  opinion  would  not  be  bound,  iu 
negotiating  for  the  purchase  of  an  estate,  to  disclose  to 
the  seller  his  knowledge  of  the  existence  of  a  mine  on  the 
land,  of  which  he  knew  the  seller  was  ignorant.  If  the 
estate  was  purchased  for  a  price  of  which  the  mine 
formed  no  ingredient,  he  held,  that  a  court  of  equity  could 
not  set  aside  the  sale  because  there  was  no  fraud  in  the 
case,  and  the  rule  of  nice  honour  must  not  be  drawn  so 
strictly  as  to  affect  the  general  transactions  of  mankind. 
From  this  and  other  cases  it  would  appear,  that  human 
laws  are  not  so  perfect  as  the  dictates  of  conscience,  and 
the  sphere  of  morality  ia  more  enlarged  than  the  limits  oi 
civil  jurisdiction.  There  are  many  duties  that  belong  to 
the  class  of  imperfect  obligations,  which  are  binding  on 
conscience,  but  which  human  laws  do  not,  and  cannot 
imdertake  directly  to  enforce.  But  when  the  aid  of  a 
court  of  equity  is  sought,  to  carry  into  execution  such  a 
contract,  then  the  principles  of  ethics  have  a  more  exten- 


>  Dig.  so.  17. 47. 

b  Pttiier  TrnU  da  Cottrat  dt  Maaimt,  art.  91. 

•  G*Kiu  T.  Bickoell,  6  Vary,  1S3. 

*  3  Bra.  C.  C.  490.    Lord  EMcm  to  the  mdm  point,  ia  Tuia»t  v.  Har- 
nf.JacaVglUf.  ITS. 
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sive  sway ;  and  a  purchase,  made  with  such  a  reserra- 
tioD  of  superior  knowledge,  would  be  of  too  sharp  a  cha- 
racter to  be  aided  and  forwarded  in  its  execution  by  the 
powersof  thecouitofcbancery.'  In  Tumtr-v. Harveg,^ 
relief  was  given  in  equity  against  a  contract,  where  the 
purchaser  knew  that  tlie  vendors  (who  were  assignees  of 
a  bankrupt)  were  ignorant  of  a  circumstance  considera- 
bly increasing  the  value  of  the  property.  And  while  it 
was  admitted  to  be  the  general  rule  that  the  purchaser 
was  not  bound  to  give  the  vendor  information  as  to  the 
value  of  the  property,  yet  it  was  said  that  very  little  was 
sufficient  to  affect  the  application  of  the  principle,  as  if  a 
single  word  be  dropped  tending  to  mislead  the  vendor. 
And  though  there  be  cases  in  which  a  contract  improvi- 
dently  entered  into  by  a  trustee  will  not  be  cancelled  by 
the  court,  yet  they  will  not  lend  the  aid  of  the  court  to 
execute  it.  But  if  a  person  stands  in  the  relation  of  trus< 
tee  or  quasi  trustee  to  another,  as  agent,  factor,  steward, 
attoihey,  or  the  lika,  if  he  would  purchase  of  his  princi- 
pal or  employer,  any  property  committed  to  his  care,  he 
must  deal  with  the  utmost  fairness,  and  conceal  nothing 
within  his  own  knowledge  which  may  affect  the  price 
or  value ;  and  if  he  does,  the  bargain  may  be  set  aside.'' 
Bargains  between  trustee  and  cestui  que  truat  are  viewed 
with  great  jealousy,  and  they  will  not  be  sustained,  imless 
tmder  very  unexceptionable  circumstances.^     U  is  a  rule 

in  equity,*  that  all  the  material  facts  must  be 
*491    known  to  both  *parties,  to  render  the  agreement 

lair  and  just  in  all  its  parts ;  and  it  is  against  all 
the  principles  of  equity,  that  oae  party,  kaowiog  a  mate- 


•■  f^ker  r.  Grant,  I  Jehu.  Ch.  Stp.  630. 
k  1  JacoVi  Rtp.  169. 

•  Farntm  v.  Brooki,  9  PUk.  Rtp.  319. 

J  Fox  T.  Hftckrelh,  3  Bto.  C.  C.  400.  (Mat  v.  Th«Mthick,  9  Krwy, 
346.  Danbar  v.  Tndenmck,  9  Ball  ^  Btatty,  314.  Bayd  t.  HaiAim, 
3  Bad.  4  Dn.  Eq.  Cant,  S97— 31 1.  ai5.    Sea,  abo,  tn/ra,  rri-  4.  p.  436. 

•  Ellanl  T.  Laid  Uudiff,  t  BtU  i  Biatty,  3SI.  ButM  *.  LjttM,  3 
Atk.  Rtp.  383. 
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rial  ingredient  in  an  agreement,  should  be  permitted  to 
suppress  it,  and  still  call  for  a  specific  performance.* 

Pothierb  contends,  that  good  faith  and  justice  require 
that  neither  party  to  the  contract  of  sale  should  conceal 
facts  within  his  own  knowledge,  which  the  other  has  no 
means  at  the  time  of  knowing,  if  the  facts  would  mate> 
rially  affect  the  value  of  the  commodity.  But  he  coa.- 
cludes,  in  confonnity  with  the  doctrine  of  Lord  Thtu-low, 
that  though  misrepresentation  or  ^ud  will  invalidate  the 
contract  of  sale,  the  mere  concealment  of  material  know- 
ledge which  the  one  party  has  touching  the  things  sold, 
and  which  the  other  does  not  possess,  may  affect  the- 
conscience,  bat  will  not  destroy  the  contract ;  for  that 
would  unduly  restrict  the  freedom  of  commerce ;  and 
parties  must,  at  their  own  risk,  inform  themselves  of  the 
'  value  of  the  commodities  they  deal  in.e  He  refers  to  the 
rules  of  morality  laid  down  by  Cicero ;  and  he  justly  con- 
siders some  of  them  as  being  of  too  severe  and  elevated 
a  character  for  practical  application,  or  the  cognizance  of 
human  tribanals.^      The  general  rule  on  this  subject 

■  Tb«rB  m  a  tiIobUb  refareocs  to,  and  crilioina  on  the  caau  in  illnitn- 
tion  of  ths  maiim  cattat  emptor,  in  Broom'*  uUctton  ef  Ltgal  Maaitat, 
p.  354,  London  EdiL 

b  Traite  du  Caniral  dt  VtnU,  n.  S33— 341. 

<  PotkUr,  Ibid.  No.  298. 

*  Cicero,  dt  Officii*,  lib.  3.  mc  13 — 17,  «tatai  Iho  mm  of  a  coni-mec- 
chant  ot  Alaxaodria  aiiiTtng  at  Rhodea  in  a  time  of  great  acarcity,  with  a 
cargo  of  ;rain,  and  with  knowledjia  tbat  a  namber  of  olhar  vunU,  with 
nmitar  oargoaa,  bad  already  aailed  from  Aloiandria  lor  Rbodel,  and  irbiah 
he  had  paoed  on  ths  voyafs.  Ha  tlien  pnli  the  qoeition,  whether  the 
AlexandriaD  morohant  waa  boond  in  oonaciancd  to  inform  the  buyara  of 
that  bet,  or  to  keep  aJIenee,  and  aell  hia  wheat  for  an  extrBTagact  price ; 
And  he  aiunreie  it  hy  aaymg,  that,  in  hia  opinion,  piod  faith  would  raqnire 
of  a  joat  and  candid  man,  a  frank  diictoaure  of  the  fact.  Adfideta  hnumi 
ttatuit  pertintre  notum  eu*  tmptari  ^tium  qvad  nottet  vtndilor.  Ratio 
pnotulat  at  quid  intidiott,  fM  quid  (tmulala.  Giotiui,  (b.  S.  o.  13.  lee.  9.) 
and  Pnffendorf,  (ZVoil  dt  la  Tfatari,  in.  5.  o.  3.  aec  4,)  aa  well  aa  Pothiei 
and  other*,  dkient  Irom  Iho  opJoien  of  Cicero,  and  hold  that  the  one  par- 
ty ia  only  bound  not  lo  anSer  ths  other  lo  bo  deoeived  aa  to  circnmatancea 
relating  infn'nncaZIy  to  the  anbatance  of  the  artlete  told.  Rutherford,  en 
the  olhar  hand,  in  hia  tntlilvtei,  vol,  I  p.  336,  ooinaidea  with  Cicero  •■  t» 
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(though  It  has  its  exceptions,  like  other  general  rules)  is, 
that  ignorance  of  the  law,  with  a  full  knowledge  of  the 
facts  and  undet  circumstances  repelling  all  presumption 
of  fraud  and  imposition,  furnishes  no  ground,  either  in 
law  or  equity,  to  rescind  agreements,  or  reclaim  money 
paid  voluntarily  under  a  claim  of  right,  or  set  aside  so- 
lemn acts  of  the  parties.'      Another  rule  of  equal  validi- 


ths  can  o(  the  m«rebuit  at  Rhodw,  uid  duHgrera  with  Gratim,  oa  wEiom 
he  catnmenU.  It  ii  a  little  linfpilar,  huwever,  that  lome  of  the  best  ethi- 
cal writan  aadsr  the  ChmtiaD  diipenaatian,  ehanhl  complam  of  the  muni 
lanoDB  of  Cicen,  m  being  too  aoalere  in  their  texture,  and  too  anblime  in 
■pMolatioa,  for  actual  uae.  There  ia  uot,  iadeed.  a  psHa^e  in  all  Greek 
and  Roman  aatiqnitj,  equal  in  moral  dignitj'  and  grandeur,  to  that  In 
which  Cicero  Ibjtb  it  down  a*  a  fiied  principle,  that  we  on^t  to  do  natbinc 
that  ie  avaiiciona,  nothing  that  ia  diihonaat,  nothing  that  ia  lasciTionn,  even 
thoogh  we  could  CKSpe  the  obaerralion  of  gods  and  men.  {De  Off.  3.  B.) 
How  mnit  the  sooompliahed  author,  nen  of  so  eiaited  a  aentiment,  hare 
been  etrnck  with  awe.hnmilialion  and  reverence.  If  be  had  known  that  there 
then  oiiitsd  in  the  province  of  Jndea,  the  records  of  mblimer  doctrines  ;  in 
which  were  taught  the  existence,  the  unity,  the  power,  the  wisdom,  the 
jostice,  the  bcDeToiance,  and  all-perrading  presence  of  that  iigi  and  Uijlj 
Oat  that  inhabiltlli  eternity,  and  narcheth  ail  Kiarti,  and  undtrttandetli 
all  the  imaginatioiu  of  tlu  thoughts  of  the  children  of  nun, 

•  Doctor  ^  Student,  dial  S.  oh.  4a  Bilbie  t.  Lumlej,  3  Eatt,  469. 
Shotwall  V.  Monaj,  I  Johiu.  Ch.  Rip.  512.  Lyon  t.  Richmond,  3  Itid. 
p.  51.  60.  Storre  v.  Barker,  6  Ibid.  166.  Brisbane  t.  Decree,  5  Taunt. 
Rip.  143.  Milaee  t.  Dancao,  6  Barmo.  ^  Cren.  6TI.  Goodinan  t. 
Sajres,  3  Joet  ^  IToli.  S63,  363.  Story't  Comm.  an  Eq.JaritpnideMCe, 
1S9. 151.  Marshall  t.  CeUett,  1  YouHgt  ^  CoU.,  338.  Rankin  v.  Hor- 
timere,  7  Watti,  379.  Good  v.  Harr,  7  Watli  ^  Serg.  353,  G,  8.  Clarke 
T.  Dutoher,  9  Coaen,  674.  Branioa  Oh.  J.  9  Denio  R.  40.  Norton  t. 
Harden,  3  ShipUy"!  Rsp.  45.  Norris  t.  Blethen,  19  Jfaine,  34B.  In 
Underwood  t.  Brockmaa,  4  Dana,  314—318,  and  Ray  &,  Thornton  t. 
Bank  of  Rentncky,  3  B.  Monroe,  510,  the  court  of  appeal*  in  Keatneky 
ably  and  fairly  diaciiasad  the  question,  whether  relief  oaght  to  he  granted 
en  a  eonlnet  made,  or  payment  made,  with  fall  knowledge  of  all  the  tocti, 
hot  throDgb  mistaks  as  to  the  law,  and  the  conclusion  was,  that  relief 
might  he  granted,  when  the  wntract  was  entered  into,  or  payment  made 
in  eonnderation  of  amietakea  belief  of  alegal  liatNlity.  But  the  ooort  said, 
that  a  fotr  compromise  wonid  not  he  disturbed  on  account  of  any  mislsks 
at  to  the  law  of  the  case.  See  also  Grats  t.  Redd,  4  B.  Monroe,  190, 
money  paid  by  mistake  either  of  law  or  lact  may  be  recoverMl  back.  In 
the  ease  of  EaUot  t.  Swaitwent,  10  Peter*  R,  137,  it  was  held  that  if  an 
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ty  is,  that  acts  done,  and  contracts  made,  under  mistake 
or  ignorance  of  a  material  fact,  are  voidable  and  relieva- 


■gent  pays  oTer  lo  hii  prindpal,  after  notioe  not  to  pay  monijr*  illegally 
demanded  and  recaiTed  by  huD,  he  Mmaini  peraonilly  liable.  Tbe  aame 
rale  waa  adopted  in  Ohio,  holding  that  a  miitake  of  the  paitiei  in  point  of 
law  might  be  corrected  in  Equity.  H'Nanghten  t.  Panridg^  II  Ohio  Rep. 
333.  Bvanls  t.  Btrode,  Id.  460.  On  the  other  hand,  in  CadaTal  t.  Col- 
lini,  4  Adalph.  ^  EllU,  S58,  and  in  Clark  r.  Dntcher,  9  Coieen,  674,  it 
waa  declared  that  money  paid  bona  fidt  and  with  fall  knowledge  of  Ibe 
fact,  QBiinot  be  recoveied  back,  tboiigb  there  wa«  no  debt,  and  that  the 
case  or  Marriott  t,  Hampton,  7  Term,  S69,  was  rightroUy  decided  whera 
It  wu  held,  that  money  rseovsred  by  dae  proean  of  law  withoat  &and  or 
oadne  eoDipniaioD,  oaght  oat  to  be  recoveied  baok.  Tbe  text  o[  the  Ro- 
man Uw  contained  propoaitione  aeemitigly  contradictory  on  tbe  point, 
whether  a  payment  of  money  made  nndei  a  miitake  of  the  law  conld  be 
reclaimed.  See  Dig.  93.  6.  1.  7,  8,  and  CoJe,  1.  16.  10.  Vinnin  Sl 
D'Agneawian,  contended  that  the  money  might  be  recorerad  back,  nolen 
the  person  making  the  payment  waa  nnder  a  natmal  or  moral  obtlgation  to 
make  it.  Toet  and  Fothier  were  of  a  contrary  oinnlon,  and  the  French 
civil  code  followed  tbe  former  anthorttiea,  and  made  no  diatinolion  whether 
it  be  enoi  of  law  or  of  bet.  The  qneation  has  become  exceedingly  per- 
plexed by  contradictory  ajriniona  and  deciiiona.  In  Bttrgi't  Cammmta- 
rite  mi  Colonial  and  Fortign  Lajee,  vol.  iii.  T3T — 739,  tbere  ia  a  review 
of  the  anthoiitiee  in  the  civil  and  Bnglish  law  on  the  qneation.  An  able 
writer  in  tbe  Ameritan  Jurist  for  April  and  Jaly,  1840,  baa  abo  examined 
vety  critically,  and  at  large,  all  the  easea,  deciaioni,  and  dicta,  and  he  con- 
dndee  that  there  ia  no  aolid  gronnd  for  the  diitlnction  between  miatakea  of 
lawandmiatakeaof  fact,  aa  to  the  right  to  relief,  and  that  the  preponderance 
of  anthority  ia  nneqnivocally  on  that  aide.  It  wonld  bo  inadmiauble  in  a 
work  BO  genera]  and  camprebentiTe  aa  the  preaent  one,  to  enter  bto  tbo 
dtacoanon.  I  have  no  donbt  that  injiMice  may  someUmee  mail  from  a 
atriet  adhetenee  to  the  rale  refining  relief  where  the  oontraol  ia  fonnded  on 
a  iniatake  in  law.  Bnt  I  iucUne  to  the  opmion  that  true  policy  dictatea 
that  we  take  t)»  law  aCMr^g  to  what  I  understand  to  be  tbe  more  pre- 
valent doctrine  in  the  Engliab  and  American  conrta;  and  that  the  eon- 
tracta  and  acta  of  competent  partin,  when  free  from  IVand  of  ever;  kind, 
and  made  or  done  with  fbU  knowledge  of  all  the  facta,  onght  not  to  be  dit- 
tntbed  on  the.  allegation  of  ignotanca  of  the  law.  It  alrikes  my  mind  that 
anch  inveatigationa  aa  the  relaxation  of  ^le  rale  would  lead  to,  must  be 
haiardona  tg  the  conaciance  and  peraiciona  aa  preeedeots.  In  the  Spanish 
law  the  rale  ia  explicitly  laid  down  that  what  ia  paid  through  ignorance  of 
law  cannot  be  reoovered  back,  beoansa,  aaya  Ibe  text,  we  are  all  obliged 
to  know  tbe  laws  of  the  kingdom  ;  thoagh  pajmenta  tfanagh  eiror,  mis- 
take, or  ignorance  of  facts  of  what  waa  not  due,  may  be  reeoveied  baok. 
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ble  ill  law  and  eqtiity.>  It  has  been  held,  that  even 
where  a  party  contracted  under  a  clear  mistake  of  his  le- 
gal rights,  and  such  rights  were  of  a  douhtful  character, 
he  might  be  relieved  in  equity.'*  The  distinction  in  the 
above  rules  was  equally  known  to  the  civil  law.=  In 
Lawrence  v.  Beaubien,^  the  distinction  between  ignotaoce 
of  the  law  and  a  mistake  of  the  law  was  learnedly  dis- 
cussed, and  it  was  held  that  the  latter  m^ht  be  ground 
for  relief  in  equity,  though  the  formei  could  not.*  A 
third  general  rule  on  the  subject  is,  that  equity  will  rec- 
tify a  mistake  and  give  relief,  and  decree  specific  perfor- 
mance in  cams  of  written  contract,  where  there  is  a  plain 


latUtutei  e/  thi  CivU  Ijtx  ef  Spain,  by  Am>  &  Muioel,  b.  3.  tiU  11.  cfa. 

9.    Mr  WhiUi  m  bii  Rteapiiaeio*  of  1A<  £a»  of  Sfain  md  tit  India, 

tKfi  that  <*H7  eiuqtter  of  that  work,  coiutilnUa  tha  earfat  JarU  eratltf 

ofTuu. 
•  MiloM  T.  DuDCBD,  6  Sonw).  4-  Crtu.  671.    The  dictum  ot  BiTlay, 

J.  in  Uiia  laat  cue,  that  monaj  paid  by  mutake  thoo^  with  tnBam  of 

knoirl«4gs  or  tha  fhet,  caniiot  ba  r«cov«r»d  back,  i>  oontnidictad  by  Ki. 

Baton  Park.  Kelly  v.  Solan,  9  Vmmb  4-  TFclMy,  54  In  thi>  lait  caae, 
it  wai  adjadgad  that  monay  paid  andac  a  bona  fide  foi^iralnsM  of  &oIa, 

which  diaaatitlad  Uie  defondant  to   recoiva  it,  may  be  leeovared  back. 

Oeam  t.  Can,  1  Orten  It.  J.  Ci.  B.  513.  Tha  miatake  01  ignoianca  br 
which  a  oonliact  will  b«  relieved  in  eqnity,  mnat  be  of  a  material  fact,  ei- 
aeatial  to  iti  cbanoter,  and  anoh  n*  the  party  would  not  by  reaaoDable 
diligence  have  known,  when  pot  npoa  inquiry.  Brcadwell  T.  Braodwell,  1 
Oilman'*  tU.  R.  599.  S.  F.  Waite  v.  Lanett,  8  Coieen,  195.  SUny'* 
Cbmm.  Id.  155. 155.  Bnllar,  J.,  in  Lowry  t.  Bonrdiea,  Deuf.  4fiT.  Star- 
ana  T.  Lyacb,  13  £a«t,  3B.  Champlin  t.  Laytoo,  IB  Wtndrll,  407. 
Commiiia  T.  White,  4  Blaetf.  Ind.  lUp.  356.  Foreifn  law*  an  treated 
aa  facta,  and  ignoranoa  of  them  ia  a  ground  for  relief,  like  the  igDoranoe 
of  any  other  (aat  Bmrg^i  Comm.  an  CBlaaioI  and  Ftnign  Ztfirt,  toL 
u.  741. 
k  Lammot  t.  Bowlay,  6  Horr.  ^  JoJUaon,  500.  525.  536. 

•  PolMtr,  Pand.  33. fi.  3.  n.  4—7.  Oid.  aec.  4.  n.  10,  II.  Bid.  41.  tiL 
4.  1. 3.  aae.  15.    Cade,  1.  18. 10- 

•  3  BaiU^i  S.  C.  Bap.  G33. 

•  Bfr.  Jnatiee  Bronwin,  in  Champlin  v.  Laytin,  18  Watdeii,  416,  lhoa|^t 
tint  tha  dlatincttOQ  taken  in  the  Carolina  caae  between  ignorance  ef  the 
law  and  miMake  of  the  law,  wa*  not  aolid. 
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mistake  clearly  made  out  by  satis&ctory  parol  proof,  or 
even  fairly  and  necessarily  implied." 

•VII.  Ofpaaaing  the  title  by  delivery.  '492 

(1.)  When  the  terms  of  sale  are  agreed  on,  and 
the  bai^ain  is  struck,  and  every  thing  that  the  seller  has 
to  do  with  the  goods  is  complete,  the  contract  of  sale  be- 
comes absolute  as  between  the  parties,  without  actual 
payment  or  delivery,  and  the  property  and  the  risk  of 
accident  lo  the  goods  vest  in  the  buyer.  i>  He  is  entitled 
to  the  goods  on  payment  or  tender  of  the  price,  and  not 
otherwise,  when  nothing  is  said  at  the  sale  as  to  the 

•  GUIopie  T.  Moon,  S  Johi*.  Ck.  Rtp.  595.  Lymmn  *.  United  In«-  Co., 
71.630.  Eeinalbraok  t.  LivingHton,  4  lb.  144.  Andrews  t.  Ewez  F.  ft 
M.  Idb.  Co.,  3  JTiMan,  10.  15.  Dunlap  t.  Stelion,  4  lb.  349. 373.  Hnnt 
T.  Boounanier,  8  Whialon,  174.311.  Slory'i  Comm.  on  Eq.  Jtiritpm- 
denct,  164,  17G.  Newmn  *.  BnS^rlow,  I  Dn.  N.  C.  Eq.  Can;  379. 
1  r<a(i*'  Ptitn.  Rtp.  133.  138.  437.  Bill  t.  SUrie,  I  Sim.  ^  Stu.  310. 
Lord  £ldoD*(  COM,  cited  in  10  Vtny,  337.  Tilton  t.  Tiltaa,  9  S.  H.  Rip. 
3dS.  Mode  r.  Boahvian,  11  OiiL  ^  Jahnian,  314.  Mr.  Juitics  Staiy, 
in  hia  Comm.  on  Eq.  Juruprudence,  121 — 194,  hu  reviewed  and  collscted 
moat  of  the  Elngliih  nnd  AmericBD  eaeee,  nnd  dnwn  the  proper  conciaBiouB 
fnmt  them,  with  hii  anitomuy  ability  and  aocoracy.  Mr.  Jw^ce  Turley 
in  Ttigg  T.  Bead,  5  Humpkrey't  Tenn.  R.  539,  hai  elaboratalj  and  aUj 
•laminad  the  refined  diitiactknu  on  Ihii  labject.  So,  in  Duer  on  lanraatt, 
roL  I  ToL  133,  note  11,  the  cane  in  equil;  corcecting  a  clear  miatafco  In  a 
policy  of  inaDianca  are  collected.  lu  Rogiera  t.  Atkiuon,  1  KtOy't  Oto. 
R.  13,  Ch.  i.  Lompkin  accnrately  eellecta  and  examinee  the  principal 
EngUah  and  American  caeee  leading  to  the  eetaliliihmant  of  the  prinei^de, 
that  eqnity  lalierea  agnhiat  mirtakea  sa  well  as  fraud  in  oontncta  in  mi- 
ting.    The  anbject  waa  very  leamsdl;  diaciused  ia  that  caae. 

t  Na^'t  Maxima,  ch.  43.  3  Blackt.  Com.  448.  Lord  Elleaboroagh,  ui 
Hinde  t.  Wlulaboue,  T  Eatt'i  Rtp.  571.  Code  Sapeltott.  Na  1583. 
CieilCoitof  Louin'ona,  art. 3431,  TarlingT.  Baxter, 6 £<irn».^  Cr<w. 
360.  Fletcher  T' Howard,  3  jlJien'o  Ver.  ll<i>.  IIS.  Potter  t.  Coward,  1 
Mtig^i  Ttmi.  Rep.  33.  Hr.  Jnetioe  Story  obaerred  in  the  caee  of  the 
brig  Sarah  Ann,  3  jS^nann-'*  Rep.  311,  that  faeknewof  no  principle  of  law 
wlueh  catabliihea,  that  a  aale  ofpenonal  goodi  ie  invalid,  became  they  are 
not  in  pcMaaaion  of  the  rightfhl  owner,  but  are  withheld  by  a  wrongdoer. 
Tt-e  mla  ii  not,  under  luoh  ciieamatanoea,  tha  aale  of  a  i^t  of  action, 
but  *  aale  of  the  thing  itself,  and  good  to  panlhe  title  agahwteTeiy^ier- 
•on,  not  holding  the  nme  onder  a  traa  fiit  title,  for  •  Talaable  ooMidon- 
tion  withOBt  noUM,  and  «  ftrtiari  agalatt  a  wm^diNT. 
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time  of  delirery,  or  the  time  of  payment.  The  payment, 
or  tender  of  the  price,  is,  in  such  cases,  a  condition  pre- 
cedent imphed  in  the  contract  of  sale,  and  the  buyer  can- 
not take  the  goods,  or  sue  for  them,  without  payment ; 
for,  though  the  vendee  acquires  a  right  of  propertyhy  the 

contract  of  sale,  he  does  not  acquue  a  right  of 
*493    possession  of  the  goods  'until  he  pays  or  tenders 

the  price."  But  if  the  goods  are  sold  upon  credit, 
and  nothing  is  agreed  upon,  as  to  the  time  of  delivering 
the  goods,  the  vendee  is  immediately  entided  to  the  pos- 
session, and  the  right  of  possession  and  the  right  of  pro- 
perty vest  at  once  in  him  ;  though  the  right  of  possession 
is  not  absolute,  but  is  liable  to  be  defeated,  if  he  becomes 
insolvent  before  he  obtains  pos9ession.i>  If  the  seller  has 
even  despatched  the  goods  to  the  buyer,  and  insolvency 
occurs,  he  has  a  right,  in  virtue  of  his  original  ownership, 
to  stop  tliem  tH  trojisiiu  ;  for,  though  the  property  is 
vested  in  (he  buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident,  he  has  not  an  indefeasible  right  to  the  posses- 
sion  ;  and  his  insolvency,  withoat  payment  of  the  price, 
defeats  that  right,  equally  after  the  transiius  has  b^tm, 
as  before  the  seller  has  parted  with  the  actual  possession 
of  the  goods.  Whether  default  in  payment,  when  the 
credit  expires,  will  destroy  that  right  of  possession,  if  the 
vendee  has  not  before  that  time  obtained  actual  posses- 
sion, and  put  the  vendor  in  the  same  situation  as  if  there 
had  been  no  bargain  for  credit,  was  left  undecided  in 
Bloxam  t.  Sanders,^  though  as  between  the  original  par* 
ties  that  consequence  would  follow.'' 


*  GtonviUe,  b.  10.  ch.  14.  iUngfoot  r.  Tyler,  1  Saik.  113.  Hti.  Btp. 
41.  1  if.  Black§.  Rf.  3G3.  Bloxun  t.  Sandsn,  4  Banae.  ^  Cttm.  Ml. 
LaEim  t.  D«  Airih.  19  Rob.  Lauu.  Htp.  59(3.  639.  3m  iiffrm,  p.  497. 
8.C. 

k  HuMD  T.  Myer,  6  £«C*  Rtp.  614.  BayUy,  J.,  m  Blonm  t.  San- 
dan,  4  Bamw.  4  Crat.  941,  ud  in  Siamotn  v.  Swift,  5  Id.  857. 

•4Aamw.  j-  Ctmj.  941. 

«  Tfaii  haa  bean  §o  decided  in  Hontet  v.  Tnlbit,  3  Smtdtt  f  Manialt, 
7M,  and  Id  New  *.  Swain,  Dan.  f  Uagfa  Mtr.  Cum*,  193,  whan  it  waa 
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(2.)  To  make  the  contract  of  sale  valid  in  the  first  in- 
stance according  to  statute  law,  there  must  be  a  delivery 
or  tender  of  it,  or  payment,  or  tender  of  payment,  or  ear- 
nest given,  or  a  memorandum  in  writing  signed  by  the 
party  to  be  charged  ;  and  if  nothing  of  this  kind  takes 
place,  it  is  no  contract,  and  the  owner  may  dispose  of 
his  goods  as  he  pleases.*  The  English  statute  of 
•frauds  of  29  Car.  II.  ch.  3.  sec.  17,  (the  provis-  494" 
ions  of  which  prevail  in  the  United  States,  with 
the  exception  of  Louisiana,)  declares,  that  no  contract 
for  the  sale  of  goods,  for  the  price  of  £10  or  upwards, 
shall  be  good,  except  the  buyer  shall  accept  part  of  the  , 
goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  hind  the  bargain,  or  in  part  pay- 
ment ;  or  unless  some  note  or  memoraudum  in  writing  of 
the  bargain  be  made,  and  signed  by  the  parties  to  be 
charged,  or  their  agents  thereunto  lawfully  authorised.b 


haldi  thst  if  Ibe  buy«r  does  not  pxj  trb«D  the  lime  of  pafment  urties, 
tllfl  nttfn  \a  tliat  0(U»  hu  a  right  lo  letaia  tbe  gaodi.  It  was  hild  ia  thai 
caie,  that  the  right  of  the  aeller  to  retain  the  gooda,  axUted,  IhoDgh  the 
goodi  were  left  with  the  eeller  on  nnC  If,  howerer,  the  teot  had  been 
aetoally  received,  it  would  (eem  to  have  amanoted  to  an  actaal  tTaoafer. 

•  JVay"*  Maxiau,  cfa.  43.    Tempeat  t.  Fitzgerald,  3  Barna.  ^  Aid.  6B0. 

k  The  NttB-York  Rnited  Statute;  toI.  ii.  p.  136.  aec.  3.  B,  apply  lo 
the  »ale  of  gooda,  chattels,  or  tbing*  in  action,  for  the  price  of  fifty  dollan, 
or  mare,  and  declare  that  there  mait  be  a  note  or  menmrandum  of  such 
Gonttaet,  in  writing,  $ubierilied  by  the  partie*  lo  be  charged,  or  the  tawfol 
agent  of  the  party ;  or  the  bnyer  accept  and  receive  part  of  the  goodi,  or 
the  aTidencea,  or  aome  of  them,  of  the  things  iu  aclion  ;  or  at  the  time  pay 
tome  part  of  the  pnrchaee  money.  The  atatate  put>  equitable  Iranifen  of 
chocea  in  acIioQ  on  a  fooling  umilar  to  that  on  which  aalea  of  gooda  itand. 
The  Engtidi  elatute  ii  not  m  brood.  It  doe*  not  reach  thingt  in  action 
H  abarea  in  a  banking  company.  Humble  t.  Mitchell,  3  Perry  ^  Davi. 
Ml,  141.  S.  C.  11  AdolplL  4-  Ellit,  305.  The  New- York  atatate  re- 
qnirea  the  name  of  the  party  to  be  charged  to  be  literally  mtMcribed  or 
aigned  below  or  at  the  end  of  the  memarandum,  and  the  more  looee  doc- 
trine under  the  Engliab  atatute  aa  to  aigning  ia  not  inScient.  Davii  v. 
Sbielda,  36  Wendell,  341.  In  Conneulient,  tbe  price  limited  ia  $35,  and 
in  New-Jeraej,  (30,  or  apwarda.  In  England,  the  proviiiona  of  thn  ITih 
aactlon  of  the  itatnte  of  ftauda,  have  been  lately  extended  by  atatute  to 
contracla  fbr  the  sale  of  g'KMja, "  Kotwithatanding  the  gooda  may  not,  at  the 
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If,  therefore,  earnest  money  be  gjven,  though  of  the  small- 
est value,  or  there  be  a  delivery  or  payment  in  whole  or 


time  of  iho  contnol,  ba  uttiully  made."  Ilie  Rtti»*d  StatnUM  »J 
JfavMciuJcKt,  of  1635.  and  of  CntiKctinit,  1838,  and  of  Nru-Jcriet/, 
1794,  follow  tbe  wordi  of  llie  Ei^^  lUtnte  of  frmnd. 

The  EngliMk  StaOita  of  Fraud*  aai  Ptrjyrie*.  99  Car.  IL  c  3, 
Mirist  Ht  iuflnsnee  throogti  the  whole  body  of  our  cifil  juiiipnidaiiM.  and 
ia  in  many  reapeota  tbe  nuwt  oompreheaiire,  aalutaiy,  and  important  lagia- 
latire  regnlation  on  recoid,  aActing  tbe  aeeiirity  of  private  lighta.  It 
aaiiTiia  to  have  been  intended  to  embraoo  within  ita  pioviaiona,  the  anbject 
matlar  of  all  contiaeti,  and  a  dceteh  of  it*  e«ential  paila  may  facilitat* 
the  knowledge  and  tbe  atndy  of  iL 
Tbe  lit  lection  enieti,  that  parol  leani,  eitatM,  intercett  of  ftaehoMi  «r 

termi  of  yean  (n  tend,  ihall  haTe  the  eStct  of  wtatei  at  will  only. 
"Rn  9d  aieepla  leaaea  not  exceeding  three  yean,  and  when  the  rent  ra- 

Mi*»d  aball  be  at  leaat  two-lhirdi  of  the  impnred  valite. 
Us  3d,  thai  no  leaaaa,  or  interaata  of  freehold,  or  tenni  for  yean,  Aall  be 
aangned,  granted  ot  anrrendered,  except  by  deed  or  note    in  writing, 
>gned,  &e. 
The  4th,  that  no  action  afaall  be  maintained  to  charge  an  execntor  or  admiit' 
iitralor  npon  any  apecial  promin  to  anawet  oat  of  hia  own  ertata — or  to 
charge  the  defendant  upon  any  apecial  promise  to  anawer  for  the  dehta, 
dsf^nlt,  orniaMiriage  of  anothsr— or  to  charge  any  person  tipon  an 
agreement  made  in  conaiderBtion  of  marriage— or  npon  any  conbraet  ot 
sale  of  landa,  or  any  intareet  in  or  concerning  Ibem — or  npon  any 
agreement  not  to  ba  periormed  within  a  year,  nnleis  the  agreement,  ot 
■ODie  note  thereof,  be  in  writing,  aigned,  &«. 
The  5lh  and  6th  af^ly  to  deTise*  of  land. 
Tbe  7th,  8th,  and  9lh,  apply  to  declanttions  and  aadgnraenta  of  traati, 

which  are  required  to  be  in  writing,  eio^  implied  tmala. 
The  10th,  gives  a  remedy  againat  the  lands  o[  etttui  fiu  tnut. 
The  11th,  relieves  heirs  from  lialalities  eat  of  thcit  own  estatM. 
Tbe  13th,  regnlatee,  pur  auttr  oit. 
Tbe  I3th,  14th,  15th,  and  ]6lh  Motiona  apply  to  jadgmenU  and  exMU- 

The  ITtb  enacts  that  no  contract  for  the  sale  of  goods  of  £10,  and  np- 
wards,  ihall  be  good,  nolesa  the  bnyer  accepts  part  ot  ths  goods  stJd,  and 
actually  recuToa  the  Mune,  or  gives  something  in  eameat,  to  bind  tbe 
bargain,  or  in  part  payment,  or  aome  note  or  memorandnm  in  writing, 
of  the  bargain,  be  made,  and  aigned,  &«. 

The  intention  wai  to  comprehend  within  the  4tb  and  ITth  Bsotiinis,  ths 
subjeet  matter  of  every  parol  contract,  of  which  onceitainty  in  the  tenn* 
waf  likely  to  prodacs  peijury.  In  Scotland,  France,  Holland  &e.,  than 
it  no  sneh  provision  aa  the  En^iih  atntnte  of  frind^  and  mJm  of  goo^ 
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in  part,  or  a  note  or  memorandum  of  the  conttact  duly- 
signed,  the  contract  is  binding,  and  the  property  passes  to 
the  Tendee,  with  the  risk  and  under  the  qualifications  al- 
ready stated.*  Whether  a  delivery  of  part  of  an  entire 
stock,  lot,  or  parcel  of  goods,  be  a  virtual  delivery  of  the 
whole,  80  as  to  vest  in  the  vendee  the  entire  property  in 
the  whole  without  payment,  was  a  point  much  debated 
in  Hanson  v.  Meyer,^  and  left  undecided  by  the  court. 
It  was  held  in  that  case  not  to  amount  to  such  a  delive- 
ry, provided  any  other  act  was  necessary  to  precede  pay- 
ment or  delivery  of  the  residue ;  but  if  every  thing  to  be 
done  on  the  part  of  the  vendor  be  completed,  a  delivery 
of  part  of  a  cai^o  or  lot  of  goods  has,  under  certain  cir- 
cumstances, been  considered  a  delivery  of  the 
whole  so  as  to  vest  the  property."  *To  constitute  495* 
a  part  acceptance,  so  as  to  take  the  case  out  of  the 
statute,  there  must  have  been  such  a  dealing  on  the  part 
of  the  purchaser,  as  to  deprive  him  of  any  right  to  object 
to  the  quantity  of  the  goods,  or  to  deprive  the  seller  of  his 
right  of  lien.  But  the  facts  and  circumstances  which 
may  amount  to  an  acceptance  of  part  of  the  goods  sold. 


may  b««rtaUiilwd^  parol  |Haof,tbaagh  in  Fnaoemohlatitndinarjr  proof 
1«  ipeenlly  &nilia>ble  to  msroBiitile  etata.  Mr.  B«U  qDMUona  tlw  anperior 
poliBj  or  nfely  oTtbeMrietinleaf  ovklnKenqaind  bjtheEngliaboUtnto 
offrma^    £cU  M  a>  CMtrwl  o/ 5al(,  Edio.  1844,  p.  63— Tfl. 

*  Naif  I  Maxima,  tti.  mj>.  Skep,  TMuk.  2M.  Bach  v.  Owen,  5  Ttrm 
B*p.  409.  A  au  •/  Mit  of  psmiul  propartj,  duly  parfscled,  pMW*  the 
title  M  eActiully  u  utiul  dalivgiy.  lis  anroliiMiit  ii  a  nilMtiUte  for 
Mtnal  d^TBiy,  and  tha  Tandas  ii  elotfaad  with  the  oonatrnetire  poanMion, 
and  oonpaiant  to  conay.  Clary  t.  naiar,  8  Oitl  ^  Johuon,  398.  Vide 
mpT»,  p.  631.    B.  P. 

»  6  Eaat'a  Acp.  614. 

0  stubby  V.  Haymi^,  9  M.  Blaeka.  Rep.  504.  Hammaiid  t.  Anderww, 
4  Baa.  ^  Pati.  69.  Santb  A.  Cnmp  t.  Tajlei  i.  LotoU,  5  Jokna.  tUp. 
395.  Fuka,  J.,  in  Smhb  t.  Sniman,  9  B*n«w.  ^  Cria*.  £61.  If  an  aa- 
tira  oontiBct  he  partially  within  the  alatnta  of  frandi,  the  wbda  ia  Toid, 
tat  an  entiia  agneuMM  eannot  be  aqwrBtad.  Chater  t.  Beokatt,  7 
rarai,S01, 
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has  been  a  fruitful  source  of  discussioa,  and  subtle  dis- 
tinctions have  been  raised  and  adopted." 

The  vendee  cannot  take  the  goods  notwithstanding 
earnest  be  given,  without  payment.  Earnest  is  only  one 
mode  of  binding  the  bargain,  and  giving  to  the  buyer  a 
right  to  the  goods  upon  payment  ;>>  and  if  he  does  not 
come  in  a  reasonable  time  afler  request,  and  pay  for  and 
take  the  goods,  the  contract  is  dissolved,  and  the  vendor 
is  at  liberty  to  sell  the  goods  to  another  person.":  If  any 
thing  remains  to  be  done,  as  between  the  seller  and  the 
buyer,  before  the  goods  are  to  be  delivered,  a  present 
right  of  property  does  not  attach  in  the  buyer. 
•496  This  is  a  well  established  principle  'in  the  doc- 
trine of  sales.  <i    But  when  everything  is  done  by 


•  In  Scotland,  it  hu  been  hold,  that  wbore  the  oommodit;,  like  a  earpi 
sf  grwD,  leqmin  a  protracted  courae  of  delifer;,  <uid  put  oul;  bad  baan 
delivered,  Ibe  raridoe,  aadeliTered  in  point  of  Gut,  vai  not  to  ba  deamad 
daliTarad  in  point  of  law,  ao  ai  to  eiempt  it  from  the  orediton  of  the  aellat. 
CoUioB  V.  Hai^Dia'i  Creditan,  1  BelCt  Cam.  173.  a.  Bat  Hr.  Bdl  aeama 
to  think  Uie  Engliah  deciaon*,  oil«d  in  the  preoadinif  note,  contain  the  bat- 

t  Earnut  it  a  token  or  pladga  paaglng  betwaan  tbe  paitlaa,  by  way  of 
«*idetie«  or  ralifieation  of  tbe  lala,  Iia  effioaey  wai  raoopuied  In  tha 
oiTil  law  ;  (/tut  3.  S4.)  and  it  wai  in  nae  In  tbe  early  agaa  of  tbe  Eogtiih 
law,  u  a  meaiu  of  binding  tba  parties,  and  oompleting  the  aale.  OI*miU«, 
1. 10.  c.  14.  Broclon,  1.  S.  c.  97.  It  ii  mentioned  in  the  itatole  of  franda 
and  in  tbe  Fnnch  code,  aa  an  efficient  act ;  bot  it  baa  faflen  inta  vefy 
general  diatue  in  modem  timea,  and  aeemi  rather  to  b«  anited  to  tbe  maa- 
nen  of  (implo  and  anlotlerad  agea,  befbro  the  introdnotion  of  writing,  than 
to  the  more  prociae  and  Booomta  habita  of  dealing  al  the  preaeot  day.  It 
haa  been  omitted  in  tbe  Kt«"Y»rk  Stvimd  SUtmttt. 

«  Langfort  T.  Tyler,  1  Salk.lUp.U3.  GoodaUT.8keItoa,90.SU«b. 
Rrp.  316.  la  Oreavai  t.  Aahlin,  3  Camp.  Rip.  436,  Lord  Ellenbanngfa 
denied  the  right  of  Ibe  aalier,  in  moh  a  oaae,  to  pnl  an  end  to  tha  oontnct. 
It  waa  heid  in  Neil  t.  Ghana,  I  BaiUy't  S.  C.  Rtf.  S37,  tbat  if  time  and 
place  for  delivery  be  appoinlad,  and  lb*  patchaaar  doea  not  attand,  or  oSar 
to  pay,  the  vendor  may  reacind  the  «oQtnat,eTentbonfb  ba  had  previoDaly 
raoalvad  part  of  the  pnrcbaae  money. 

*  Hauaon  y.  Heyei,  6  Eatt't  Rep.  614.  Withen  v.  Lyaa,  4  Ctmp.  Htp. 
337.  WaUaca  V.  Breedi,  13  Saaf '■  il<fi.  Saa.  Bn^v.  Darii,  3  JtfaaU^- 
StltB-  397.    Shepiey  t.  Dafia,  5  Tattil.  Rep.  61T.    Simmona  v.  Swift,  6 
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the  seller,  even  as  to  parcel  of  the  quantity  sold  to  put 
the  goods  in  a  deliverable  state,  the  property  and  conse- 
quently the  risk  of  that  parcel  passes  to  the  buyer ;  and 
as  to  so  much  of  the  entire  quantity  as  requires  further 
acts  to  be  done  on  the  part  of  the  seller,  the  property  and 
the  risk  remain  with  the  8eller>  The  goods  sold  must 
be  ascertained,  designated,  and  separated  from  Ihe  stock 
or  quantity  with  which  they  are  mixed,  before  the  pro- 
perty can  pas8.i>  It  is  a  fundamental  principle,  perrud- 
ing  every  where  the  doctrine  of  sales  of  chattels,  thai  if 
the  goods  of  different  value  be  sold  in  bulk  and  not  sepa- 
rately, and  for  a  single  price,  or  per  aversionem,  in  the 
Innguage  of  the  civilians,  the  sale  is  perfect  and  the  risk 
with  the  buyer ;  but  if  they  be  sold  by  number,  weight  or 
measure,  the  sale  is  incomplete,  and  the  risk  continues 
with  the  seller,  until  the  specific  property  be  separated 
and  identified.^ 


Banm.  ^  Crem.  857.  M'Pontld  t.  Hewatt,  15  Jokiu.  Rep.  349.  Bu- 
ratt  r.  Onddard,  3  MoMJi'*  Rtp.  113.  AHiiiid  t.  Dbtiw,  3  IrtdeWt  N. 
C.  Rep.  13.  Th>  rule  u  drawn  fhim  tb«  oaaa  of  Whitoboiue  t.  Fmt,  In 
13  £wt,  614,  bjr  Mt.  S«lw7n  ii,  that  whsn  goods  are  add,  \t  BDylhiag 
renuiiw  to  bo  dono  on  ^lo  part  of  the  aeller,  aa  batween  him  and  the  buy< 
•r,  to  aaoertain  the  price,  quantil;  or  individaalily  of  the  fooda,  before  de- 
lireiy,  a  rifht  of  property  doe*  not  attach  in  the  buyer. 

■  Hogt  V-  Hinatti  1 1  £a*l'L-  Rep.  StO.  Handeraon  v.  Browa,  Ntufimnd- 
Imnd  Rtp.  90. 

k  Anaten  t.  CnTea,  4  Tmtnl.  Rep.  644.  White  v.  Wilka,  5  I&id.  176. 
Ontwatar  t.  Dodge,  7  Coaen'e  Rep.  S5.  Wooda  t-  M'Gae,  7  OJU«  Rtp, 
198. 

•  Vjwbm'  Cmun.,  io  Int.  3. 34. 3.  aea.  4.  Dig  18. 1. 35. 3.  Polhier, 
TVoili  da  Camtrat  de  VenU,  No.  308.  Code  tfapalem,  No.  1S6S.  Cnril 
Code  of  LaHiiiam,  ut.  3433.  Zogoi;  v.  Fmnell,  3  Camp.  Rtp.  040.  Siin< 
moiu  *.  Swift,  5  Banm.  ^  Cre*$.  357.  Derane  t.  Feuen,  2  hedeWe  N. 
C.  Rep.  36.  By  the  Engliafa  atalnte  of  5  &  6  Wm.  IV.  c.  63,  new  pro- 
Tiaiona  wore  iDlrodnced  for  Terifying  and  adiuMilig  the  itandard  modet*  of 
weighta  aod  meaanrea.  The  Wiuohaater  hnihel,  and  all  other  local  msa- 
aarea  were  abeliahed,  and  heaped  meamrM  were  oboUabad,  and  tbe  itone 
weight  waa  regnlalad  at  14  atandnrd  poand*  BToirdiipaia,  and  a  100 
WMght  at  eight  anohatonea,  and  aloaUtwanty  meh  handrad  weight,  and 
no  one  w««  allowed  to  aell  by  any  other  wei^ta  or  meuarea  than  the  Im- 
perial weight*  and  maaanrea  prescribed  by  the  act. 
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(3.)  Wbere  do  time  is  agreed  on  for  paymeDt  it  is  im- 
deistood  to  be  a  cash  sale,  and  the  payment  and  delirery 
are  immediate  and 'concurrent  acts,  and  the  vendor  may 
refuse  to  deliver  without  payment,  and  if  the  payment 
be  not  immediately  made,  the  contract  becomes  Toid.^ 
If  he  does  deliver  freely  and  absolutely,  and  without  any 
fraudulent  contrivance  on  the  part  of  the  vendee  to  obtain 
possession,  and  without  exactingorexpecting  simultaneous 
payment,  there  are  a  confidence  and  credit  bestowed,  and 
the  precedent  condition  of  payment  is  waived,  and  the 
right  of  property  passes>  This  rule  is  understood  not 
to  apply  to  cases  where  payment  is  expected 
'497  'simultaneously  with  delivery,  and  is  omitted, 
evaded  or  refused,  by  the  vendee,  on  getting  the 
goods  under  his  control ;  for  the  delivery  in  such  a  case  is 
merely  conditional,  and  the  non-payment  would  be  an 
act  of  fraud,  entering  into  the  original  agreement,  which 
would  render  the  whole  contract  void,  and  the  seller 
would  have  a  right  instantly  to  reclaim  the  goods.*  The 
obtalntng  goods  upon  false  pretences,  under  colour  of 
purchasing  them,  does  not  change  ths  property.^  If  it 
was  even  a  condition  of  the  contract,  that  the  seller  was 
to  receive,  upon  delivery,  a  note,  or  security  for  payment 
at  another  time,  he  may  dispense  with  that  condition, 


•  Cvmgtli  Dig.  tiL  AgnnuM,  B.  3.  BiU  oa  th*  CnOruet  af  Salt, 
EdiD.  1844,  PL  SO,  91. 

k  HmwcD  t.  Hnnt,  otMl  b;  BoUn,  J.,  in  5  Ttrm  Etp.  331.  H«m  t. 
Smith,  3  SiTg.  ^  Rawl*,30.  Chapmui  r.  Luhrop,  G  Cavni'i  Stp.  110. 
8.  P.     1  Dittio,  51. 

•  LMdom  v.  Phillips,  I  FMm'  Rtp,  599.  Huris  t.  Smitb,  3  Strg.  f 
RaitU,  90.  PalniM  t.  fUnd,  13  Johtu.  B*p.  434.  BunbridKe  v.  CtM- 
wbU,  4  Dana'*  K.  Rtp.  313.  A  parabBw  of  goodi  with  a.  pra-eoDcaind 
deogn  not  to  psf  for  thsm,  it  a  £nnd,  and  will  armd  the  aala.  No  Ults 
piMf  to  the  TBndes.  Briitol  t.  Wilanon,  4  Bonus.  ^  CrcM.  514.  Voot 
T.  Franeh,  13  WtadtU,  570.  Ash  v.  Potnuo,  1  J/ilTi  If.  Y.  Rtp.  30S. 
Vidipeal,  p.  514.  n.  and  mOe.  p.  484.  Cary  t.  Hotailii^,  1  HUl.Sll. 
KUbr  T.  WiUon,  1  Ryan  ^  Moody,  ITS.  AbboH  v.  Bacry,  5  JUmt,  96. 
10>. 

4  Noble  T.  Adanw,  7  TaaaU.  Rtf.  59. 
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and  it  will  be  deemed  waived  by  a  Toluntaiy  and  abso- 
lute delivery,  without  a  concurrent  demand  of  the  secu- 
rity,* But  if  the  delivery  in  that  case  be  accompanied 
with  a  declaration  on  the  part  of  the  seller,  that  he  should 
not  consider  the  goods  as  sold  until  the  security  be  given, 
or  if  that  be  the  implied  uoderstanding  of  the  parties,  the 
sale  is  conditional,  and  the  property  does  not  pass  by  the 
delivery,  as  between  the  original  parties ;  though,  as  to 
subsequent  bonajide  purchasers  or  creditors  of  the  vendee 
the  conclusion  might  be  difierent.>>  Where  there  ia  a 
condition  precedent  attached  to  a  contract  of  sale  and  de- 
livery, the  property  does  not  vest  in  the  vendee  on  deli- 
very, until  he  performs  the  condition,  or  the  seller  waives 
it ;  and  the  right  continues  in  the  vendor,  even  against 
the  creditors  of  the  vendee,'  If  the  delivery  of  the  goods  pre- 
cedes for  a  short  time  the  delivery  of  the  note  to  be  given 
for  the  price,  according  to  particular  usage  in  that  species 
of  dealing,  and  which  usage  is  known  to  the 
buyer,  the  case  falls  within  the  same  'principle  and  *498 
the  delivery  is  understood  to  be  conditional.  The 
condition  is  not  deemed  to  be  waived,  and  the  seller  will 
have  a  right  in  equity  to  consider  the  goods  as  held  in 
trust  for  him,  until  the  vendee  performs  the  condition, 
and  gives  the  note  with  security ;  and  his  right  to  the 
goods  will  be  good,  as  against  the  buyer  and  his  volun- 


>Pa;iie  t.  Shodbolt,  1  Cmt^Bip.4Sl.  Carltoa  t.  Samner,  4Ft«t. 
B»p.S16.    SmithT.  Daiim(i,E/HiI.369. 

k  Hnaay  t.  Thonitoii,  4  Man.  Rip.  405.  Hsnton  r.  Bildirl]),  17  Ati. 
606.  CoHia  t.  Gwdaer,  9  HalTi  N.  Y.  S.  C.  Rtp.  345.  ReeTM  t.  Hw. 
IM,  1  BaiU^t  S.  C.  Rtp.  5G3.  Lociy  t.  Bandy,  9  If.  H.  Rtp.  398.  L»- 
fon  T.  De  AnoM,  19  Rab.  Leuuiaaa  Rtp.  598.  Ia  Ihli  lut  cua  bDm 
mneh  learned  dkauMioa,  it  iru  hsld,  that  when  tbe  patchajer  of  ■  thing 
•old  bu  loqairod  (u  tgwnit  the  lellsi  ■  light  to  dsmBiid  it,  the  vol*  h  not 
complate  h  to  third  penoni  nntil  tho  prica  ba  paid  and  paaaetaion  delinred  ; 
ami  it  nrilfaer  of  tbam  ba  dona,  a  aala  in  good  hilh  to  a  third  penoa  Coi- 
lowed  by  paymant  and  deliToi^  will  ba  good,  the  remedy  for  the  ftcal 
pntchaaer,  ir  any,  ia  by  an  action  «z  catpfo  for  damagea. 

*  Barrett  t.  Fcitchard,  9  PUk.  Rip.  519.  Bialiop  v.  Stullito,  3  Barttte . 
4^  Md.  333.0.    Strang  T.  Taylor,  9  «tiraJI<}i.3a(i. 


Dig-izedtyGOOgk- 


498  OF  PERSONAL  VBOrSSKTY.  {Fut  T. 

tary  assignee,  though  not  as  against  a  botia^fide  purcbasei 
from  the  vendee.*  It  is  the  better  and  sounder  doctrine, 
and  one  established  by  the  later  cases  that  a  written  agree- 
ment to  deliver  by  a  certain  time  goods  sold,  cannot  be 
enlarged  as  to  the  time  by  a  subsequent  parol  agieement, 
for  that  would  contravene  the  statute  of  frauds  by  making 
the  right  of  action  or  the  agreement  to  rest  partly  in  writ- 
ing and  partly  by  parol  only.'' 

(4.)  By  the  civil  law,  the  right  of  property  was  not 
vested  in  the  purchaser  without  delivery,  nor  ereo  by 


•  Haggcrty  *.  P>la«r,  G  Atn*.  Ck.  Rtp.  43T ;  tnd  im  Lord  Seafbrth** 
CUM,  19  Vtt.  S35,  iu  which  the  nndor't  lien  wu  euried  at  Isaat  eqaallj 
far :  aod  ace,  alxi,  Whitwill  v.  Vlpcent,  4  Pick.  Rep.  449  ;  Coriiw  t. 
Gaidner,  3  Haffi  N.  Y.  Rtp.  345,  RiiMcrll  t.  Minor,  3S  WtndtU,  661,  and 
D-Woir  T.  Babbslt,  4  JVaaan'i  Rep.  394,  to  tho  nme  point.  In  tha  caie 
in  Hull,  six  dayi  interrsned  betvean  the  deGvery  of  the  goodi  and  the  call 
fbr  the  uoto,  and  in  the  last  caw  it  vai  held,  that  if  on  ai^e.  Ha  delirai; 
of  goodi  be  coDdttinnai,  and  lbs  vendor  anenta  lo  a  qualified  dalivery,  tat 
tba  canvenience  of  the  randee,  and  with  tho  nnderilanding  that  the  pro- 
perty ia  not  to  paa  abtolutslr,  unleaa  the  tsims  of  aale  b«  compliod  with, 
the  vendor,  in  that  cue,  it  not  diTeated  of  bia  ri|^t  to  retake  the  fooda. 
Copland  V.  Boeqcet,  4  Wiuh.  Or.  Rep.SdB,  8.  P.  But  h)  HiUa  v.  HaUock, 
3  Edo).  V.  Ch.  Rep.  6SS,  the  ule  at  anetion  wai  on  approved  notoa  and 
the  gooda  were  delivsrsd,  aai  SS  daya  ChereaAer  the  vendee  failed  and  «■- 
ajgned  hia  property.  Aa  there  was  no  onstom  proved  anthoiixiof  aneh  a 
delay,  ibe  title  waa  bald  to  be  completely  vested  before  the  aaeignment  and 
pasaed  with  iL  The  mla  in  Canada  ia,  that  if  gooda  be  aold  for  oaafa,  and 
not  paid  for,  they  may  be  foHowad  and  olaitned  in  an  actioa  of  rcvendica- 
tion  if  braaght  within  eight  daya.  and  if  the  goodt  have  remained  in  tbo 
atate  in  which  they  were  delivered.  Alwin  v.  H'Nally,  Stuart'i  Leieer 
Caaada  Rep.  541. 

B;  the  Cod*  of  £oai*>ana,  art.  3194,  the  vendor  of  a  ebatlel  not  paid 
for  baa  a  prererence  for  Iho  prioe,  over  olbet  oraditon  of  the  vendee,  whe- 
ther the  sale  waa  made  on  credit  or  withont,  if  tbo  property  remaioa  in 
tho  jimiifnnlnn  of  the  pnrchaaer,  and  the  privilege  eiiats,  though  the  Teodor 
haa  taken  a  note  fhtm  the  hnyer.  Thia  privilege  ia  eitinguiahed  by  the 
deatmction  of  the  thing  aold,  hnt  it  ia  held  that  if  the  vandee  aell  the  gooda 
before  he  has  pud  for  them,  the  money  doe  by  the  aecond  vendee,  will 
ropreeent  the  gooda,  and  the  fint  vendor's  privilege  will  atlaih  thenon. 
Mar^n,  J.,  in  Thayer  v.  Goodall,  4  MilUr't  Rep.  292. 

»  Gcea  T.  Lord  Nageot,  5  B.  j-  Aid.  58.  Stowell  t.  Robinaon,  3  Biag- 
JV.  S.  938.    Harroy  v.  Grnbam,  5  Ad.  f  B.  61. 
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delivery,  without  payment  of  the  price,  unless  the  gooda 
were  sold  on  a  credit.^  The  risk  of  the  goods  was,  ne- 
vertheless, thrown  on  the  buyer  before  delivery,  and  aa 
soon  as  the  contract  of  sale  waa  completed,  even 
though  the  title  was  still  ia  the  vendor.  Pericutum  rm- 
vendita,  nondum  tradittB,  est  emptoris.*'  Pothler  endea- 
vours to  vindicate  this  principle  of  the  civil  law,  tn  an- 
swer to  the  objections  of  Pufiendorf,  Barbeyrac  and  othen^ 
who  insisted  that  the  civil  law  in  this  respect  was  not 
founded  on  principles  of  natural  justice.*  We  think  the 
common  law  very  roasonably  fixes  the  risk  where  the 


•JmI.9.1.41.  lbid.3.U.3.  C<«{«,  lib.  3.  (iL  3.  1.  30.  Dig.\8.1. 
19.  Bifnk.  QumL  Jar.  Prie.  lib.  3.  oh.  IS.  Polhier,  TraUi  du  Cm- 
trat  dt  PenJf,  d,  332.  Id.  Traili  dt  la  FroprUti,  put  pram.  c.  3.  uL 
333.  34S.  Domat,  b.  4.  til.  5.  wc.  3.  ut.  3.  Tbii  m  also  the  nils  in  tba 
Scot!  law.  BeWt  PrineipUi  of  tie  Laai  of  Scotland,  3d.  adit.  p.  38. 
Before  dalirerf,  tba  raadcebu  only  thejiuadrim,  uid  not  (he  jutinro. 

»  /n*(.  3. 34.  3,  bnt  ths  mUcf  wu  naTertbeloM  bound  to  protect  Iba 
property  notil  the  diliyerf.  ift.  3.  34.  3.  and  8.  PalkUr,  Traiti  du  Con- 
trat  dt  Vente,  part  3.  ch.  1.  aeo.  1.  art  3. 

*  Heinecoiua,  in  hia  eioallsnt  ttaatiae  on  the  law  of  nature,  aaya,  that 
the  risk  of  the  thing  pnrohavad,  allai  tba  bargain  ia  completed,  tboogh 
wilbonl  delirary,  ought  to  Tall  on  the  bnyer,  in  caaei  free  fnnn  fault  or  de- 
lay on  the  part  of  tba  aener,  quia  ttapter  jure  natura  tine  traditiont,  tit 
ditminu*.  Jut.  Ifat.  et  Omtium,  b.  I.  eh.  13.  lec.  353.  The  Cedt  Napa- 
Iton,  No.  1583,  hai  dropped  the  mle  of  the  cirii,  and  followed  that  of  the 
Engllab  common  law  ;  and  it  boidi,  that  the  propeity  panes  to  the  bnyer 
aa  wmn  aa  the  lole  i>  perfected,  wilhoul  eilhsr  deliTary  or  payment.  The 
Cieil  Code  of  LoHtnaBa,  art.  3431,  foUowi  the  worda  of  the  Code  Sapo- 
Uon.  In  the  ease  of  Meade  t.  Smith,  16  Cmn.  fL.  356—366,  Mr  Jna- 
tioB  Storra  baa  giren  a  anccinct,  oorrect  and  learned  view  of  the  oommon 
and  civil  law,  on  the  nbjsct  of  ths  delJTory,  or  nandelivery  of  the  article 
wAd  or  the  efficacy  of  the  contract  of  sale. 

The  contract  of  tale,  aa  regulated  by  the  civil  law,  is  eiamined  and 
diacnasd  at  large,  with  nund  judgment,  and  eilansire  and  acenrate 
Isamiug,  in  the  Amtrieaia  JtiritI,  If  a.  36,  lor  April,  IB35.  Fothier'a  elabo- 
rate and  exoellent  treatiae  on  the  contract  of  aals,  (TVott^  du  Caatrat  dt 
Vmti,)  is  founded  dp  the  dril  law,  aa  illnslrated  by  tba  Francb  oivillana, 
and  adopted  and  regulated  by  ths  French  law.  Tonilliei  baa  alao  written 
largely  on  the  law  of  conlncta  {Drvii  Civil,  toI.  vi  tc  vii.)  aa  exialltig 
nnder  the  new  QiTil  code,  aud  these  (wo  diatiogtiiahed  civilisoa  are  equally 
admirable  for  thMt  logic  and  drnplicity. 
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title  resides ;  and  when  the  bat^n  'is  made  and 
rendered  binding  by  giving  earnest,  or  by  part  pay- 
meat,  or  part  delirery,  or  by  a  compUance  with  the  re* 
quisitions  of  the  statute  of  frauds,  the  property,  and  with 
it  the  risk,  attach  to  the  purchaser.  But,  thongh  the 
seller  has  parted  with  the  title  he  may  retain  possesion 
until  payment ;  and  he  has  even  the  equitable  right  of 
stoppage  in  fronmto,  in  the  case  of  the  insolvency  of  the 
purchaser;  and  that  right  assumes  that  the  vendor  has 
divested  himself  of  the  legal  title,  and  that  the  property 
has  passed  to  the  vendee,  while  the  actual  possefaion  is 
in  some  third  person  in  its  transit  to  the  vendee. 

(5.)  Dehvery  of  goods  to  a  servant  or  agent  of  thepur- 
chaser,*  or  to  a  carrier  or  master  of  a  vessel,  when  they 
are  to  be  sent  by  a  carrier,  or  by  water,  is  equivalent  to  de- 
livery to  the  purchaser ;  and  the  property,  with  the  corres- 
pondent risk,  immediately  vests  in  the  purchaser,  subject 
to  the  vendor's  right  of  stoppage  in  trtatsitu.^  A  delivery 
by  the  consignor  of  goods,  on  board  of  a  ship  chartered 
by  the  consignee,  is  a  delivery  to  the  consignee ;'  and  the 
rule  is  the  same,  if  they  were  put  on  board  a  general  ship 
for  the  consignee.^  The  effect  of  a  consignment  of  goods 
by  a  bill  of  lading,  is  to  vest  the  property  in  the  consignoG. 
A  dehvery  to  any  general  carrier,  where  there  are  no  spe- 
cific directions  out  of  the  ordinary  usage,  is  a  constructive 
delivery  to  the  vendee ; '  and  the  rule  is  the  same  whether 
the  goods  be  sent  from  one  ioland  place  to  another,  or  be- 


tLMdiT  W>lgU,3  Bm.  f  PkK.330.  Dixon  r.  Baldwlii,  5  Ewf* 
Rtp.  ITS. 

k  Evani  T.  HuUU,  1  Lard  Raym.  371.  Datton  t.  SolomoiwM,  3  Bm. 
^  Pnil.  563.  DawM  v.  Psok,  6  Tcm  Rep.  330.  Lodlowa  t.  B«wns  A. 
Eddy,  1  Joknt.  JI<p.  15.  SonnnsrUl  t.  Elder,  1  Bimug't  Btp.  106. 
OliffitliT.  la^edew,  G  Serg.  ^  Rmeh,  4S3.  Klngv.Maredith,  S  Campb. 
Btp.  639.    Copeland  t.  Lewii,  3  SUrkit'*  N.  P.  Rtp.  33. 

*  Inglb  f.  Uihsiwaod,  1  Eaie»  Rtp.  515.  Fowler  t.  H'T^fprl,  T 
Tern  Rtp.  443.     Bothlin^  t.  Inglii,  3  Eatt't  Rjip.  395. 

tCozBT.  HudsD, 4 £mC*  Rtp.iW.  Brown  t.  HodgKJt,  3  Ctmpk. 
K#p.3G.    araning  V.  MMtdhmm,  S  tfnii*  4- rSelw.  189. 
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yond  sea.  But  if  there  be  no  particular  mode  of  carriage 
specified  and  no  particiilar  course  of  dealing  between  the 
parties,  the  property  and  the  net  remain  with  the 
vendor  while  in  the  hands  of  the  common  carrier.' 
•The  delivery  to  the  agent  must  be  so  perfect  as  to  *500 
create  a  responsibility  on  the  part  of  the  agent  to  the 
buyer;**  and  if  the  goods  be  forwarded  by  water,  the  van- 
dor  ought  to  cause  Ibem  to  be  insured,  if  such  has  been 
the  usage ;°  and  he  ought,  in  all  cases  to  inform  the  buyer, 
with  due  diligence,  of  the  consignment  and  delivery .<> 
Until  the  party,  receiving  a  consignment  or  remittance 
made  on  account  of  the  consignor,  has  done  some  act  le- 
ct^izing  the  appropriation  of  it  to  a  particular<6pecified 
purpose,  and  the  party  claiming  under  the  appropriation 
has  signified  his  acceptance  of  it,  so  as  to  create  a  privity, 
the  property  and  its  proceeds  remain  at  the  risk  and  on 
the  account  of  the  remitter  or  owner.' 

(6.)  Symbolical  delivery  will,  in  many  cases,  be  suffi- 
cient and  equivalent,  m  its  legal  effects,  to  actual  delivery. 
The  delivery  of  the  key  of  the  warehouse  in  which  goods 
sold  are  deposited,  or  transferring  them  on  the  ware-house- 
man or  wharfinger's  book  to  the  name  of  the  buyer,  is  a 
delivery  sufficient  to  transfer  the  property.r  So,  the 
delivery  of  tlie  receipt  of  the  storekeeper  for  the  goods, 
being  the  documentary  evidence  of  the  title,  has  been 


>  Comln  V.  ChBplia,  3  GaU  ^  Dammm,  553. 

k  BockmanT.  Lcti,  3  Camfh.Rtp.  414.  If  IheTandartakfl  npon  bim- 
Mlf  acRally  to  delhu  the  fpwdi  to  the  TandM,  he  itaadi  to  the  n^  ;  hnt 
if  the  yendee  oidera  t,  putiflolar  mods  of  cODVOTaaes,  tho  vsadot  ii  ei- 
enwd.  Lord  Musfiald  in  Vale  r.  Bayta,  Getep.  Bep.  994.  Ooodiryn  t. 
Donglu,  1  Chen^a  Lam  ^  £;.  S.  C.  Rip.  174. 

•  Cothaj  T.  Tate,  3  Ibid.  139. 

«  B«U  on  (1<  CsBlroet  0/ 5'alc,  Bdin.  1844,  p.  89. 

*  Tioniaa  t.  JackwiD,  5  Peterf  U.  S.  Rep.  580.  WUIiama  t.  Bnntt, 
14  Eat,  589.    Grant  t.  AnKin,  3  Priet  R.  58.  8.  F. 

( U)ti  Uaidwicke,  1  Atk.  Rtp.  171.  Lord  Keujpon,  7  Term  R*p.  71. 
1  BuVt  Rtp.  194.  Htnnan  t.  Andinon,  3  Ctmjb.  Rep.  943.  Potlatr, 
TrwM  d>  Dnit  de  Profriiii,  No.  199.    Dig.  41. 1  9.  & 
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held  to  be  a  constructive  delivery  of  the  goods.'  There 
may  be  a  symbolical  delivery  when  the  thing  does  not  ad- 
mit of  actual  delivery.  The  delivery  must  be  such  as  the 
nature  of  the  case  admits. t>  We  have  a  striking  instance 
of  this  in  the  Pandects, <:  where  the  delivery  of  wine  is 
held  to  be  made  by  the  delivery  of  the  keys  of  the  wine 
cellar ;  and  the  consent  of  the  party  upon  the  spot  is  suf- 
ficient possession  of  a  column  uf  granite,  which,  by  its 

weight  and  magnitude,  was  not  susceptible  of  any 
*601     other  delivery  ;  and  possession  *was  taken  by  the 

eyes,  and  the  declared  intention.  In  the  sale  of 
a  ship,  or  goods  at  sea,  the  deUvery  must  be  symbolical, 
by  the  deUvery  of  the  doctunentary  proofs  of  the  title ; 
and  the  delivery  of  the  grand  bill  of  sale  is  a  delivery  of 
the  ship  itself  d  A  bill  of  sale  of  timber,  and  materials 
of  great  bulk  lying  on  the  banks  of  a  canal,  or  marking 
the  timber,  has  been  held  to  be  a  delivery  sufficient  to 
make  the  possession  follow  the  right.  It  was  as  complete 
a  delivery  and  possession  as  the  subject  matter  reasona- 
bly admitted.*  Taking  a  bill  of  paivels,  and  an  order 
from  the  vendor  on  the  storekeeper  for  the  goods,  and 
going  and  marking  them  with  the  initials  of  one's  name 
has  been  held  a  delivery.*"     Taking  a  bill  of  parcels  and 

•  Wilkw  &.  FoDUiQs  T.  Ferris,  5  JolUu.  lUp.  335. 
»  Lord  Keoyon,  I  Eatft  Sep.  194. 

•  Z%.41.9.1.91. 

<■  AtkiDWD  T.  Milme,  9  Term  Sep.  463. 

•  Blanton  t.  Moon,  7  Term  Brp,  67.  St»n]d  t.  Hagbu,  14  BmIU 
Rep,  306.  Vidtri  traiu  tradiiat  quiu  emptor  nfiuuiet.  Dig,  18.  6. 14. 
1.  If  the  TBndea  be  ilntdy  in  poMendoa  of  ihe  p>oda,  the  ula  to  him  by 
■Bt««nieDt  of  the  partiee  ii  complete  by  the  anant  of  the  vendor  witbovt 
•Df  othei  thut  coaitraetlvB  deHrery.  for  be  hw  paneMioQ  in  fact  already. 
7Bit.  a.  1. 43.  Carter  v.  Wlllatd,  19  Piek.  C,  7.  Bhariloff  *.  Willard,  lb. 
910,  and  if  the  goods  aold  be  in  the  cnstody  of  a  tbird  party  fbrlha  rendor, 
ft  nottoe  to  him  by  the  partiee,  I*  ■  good  conMractiTo  deliTery.  Tnxiroith 
T.  Moore,  9  Ptet  347.    Carter  t.  Willard,  19  iJid.  1. 

[  Holtinpwortb  t.  Napier,  3  Caiae^  Rip.  189.  A  mere  delivery  of  a 
bill  of  paresis,  without  more,  is  not  a  saffiolsnt  delivery  o(  the  good*  to  pre- 
vent the  attaohmint  of  them  at  the  instance  of  a  creditor  of  vetidor.  Lnn- 
feu  T.  SomiMr,  IT  Mat*.  Rtp,  110.    Gaiter  v.  Willard,  IB  Ii.  1. 
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the  order  on  the  warehouseman,  and  paying  the  price, 
has  been  held  to  be  a  complete  and  executed  contract,  so  ■ 
as  (0  pass  the  property  and  the  risk  of  the  articles  sold.' 
The  mere  commuaication  of  the  vendor's  order  on  a 
wharfinger  or  warehouseman  for  delivery,  and  assented 
to  by  him,  passes  the  property  to  the  vendee.  <>  Even  the 
change  of  mark  on  bales  of  goods  in  a  warehouse,  by 
direction  of  the  parties,  has  been  held  to  operate  as  an 
actual  delivery  of  the  goods."  A  delivery  of  part  of  a 
parcel  of  artdcles  selected  and  purchased  without  any 
objection  at  the  time  as  to  the  delivery  of  the  residue, 
takes  the  case  out  of  the  statute  of  Irauds  as  to  the  whole 
of  the  goods  so  puichased.^  The  case  would  be  different 
if  the  purchaser  paid  for  the  articles  delivered,  and  left 
the  residue  undelivered  and  wholly  unpaid  for."  If  the 
vendor  takes  the  vendee  within  sight  of  ponderous  arti- 
cles, such  as  logs  lying  within  a  boom,  and  shows  them 
to  him,  it  amounts  to  a  delivery,  though  the  vendee 
should  suffer  them  to  lie  within  the  boom,  as  is 
usual  with  such  property,  'until  he  have  occasion  *602 
to  use  Uiem.f  Delivery  of  a  sample  has  been  suffi- 
cient to  transfer  the  property,  when  the  goods  could  not 


r.  FeniDcloD,  6  Randnlph'i  Rep.  473. 

b  Locu  T.  Doirien,  7  Term  Rep.  378.  Sanrls  t.  Rserei,  1  Eep.  Rep. 
598.    Btotall  t.  Ban,  3  Bam.  j-  Crtu.  423. 

'  ton]  EUanboraugb,  14  Eatt't  Rep.  313.  Tbe  leleetiag  anil  marking 
of  Bheep,  in  ths  poM««aoii  of  B.,  who  ii  dttired  to  ntdn  poaewioB  of 
tliem  Ibi  the  TsndM,  waa  hdd  to  be  a  mffioisBl  delrrtr;  to  oomplota  tha 
■als,  and  paaa  tha  praparty.  Bante;  t.  Brown,  9  Vcrmsnl  Rep.  374.  1 
AU*!  Cna.  176.  CaiDpMl  v.  Bany,  ih'if.  The  Tnrmont  and  tbo  Scotch 
dednona  wan  AHmdad  on  the  lams  oiiciiiiutaiioea. 

*  Sbirter  T.  Haywood,  3  H.  Biackt.  509.  Balday  t.  Puktr,  S  £.  ^ 
Crc*e.37.  Elliott  t.  Thomai,  3  Meie.  ^  WeU.  170.  Milla  t.  Hunt,  90 
WenieU,  431.  Deliveiy  of  part  of  gooda  aold  for  the  whole,  appliei  to  all 
the  goodi  ainbraead  by  Uie  eontraot  of  aale,  althangh  thsy  happea  to  ba 
aeattetea  b  diSTareat  and  diatant  places.  ShnrtlefFT.  Willard,  18  P>i;i. 
£(11.903.910,  311. 

•  Walwoith,  Ch.,  in  Milla  t.  Hunt,  90  WenitU,  434. 

f  JawMt  T.  Wairan,  13  Xau.  Rep-  300.  9.  P.  Shiadlar  t.  Honstoa,! 
I>Mi(,4». 
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be  actually  deliveted  until  the  seller  had  paid  the  duties ; 
that  &ct  being  koowo  and  nndeistood  at  the  time,  and 
when  the  buyer  accepted  of  the  sample  as  part  of  the 
quantity  purchased.*  The  deUvery  must  always  be  ac- 
cording to  the  subject  matter  of  the  dehrery,  and  the  pro- 
perty must  be  placed  under  the  control  and  power  of  the 
vendee.  i> 

Cutting  of  the  spills  of  vine  casks,  and  marking  the 
initials  of  the  puichaser's  name  on  them,  has  been  held 
an  incipient  delivery,  sufficient  to  take  the  case  out  of  the 
statute.^  So,  if  the  purchaser  deal  with  Ibe  comm*dity 
as  if  it  were  in  his  actual  possession,  this  had  been  held 
to  supersede  the  necessity  of  proof  of  actual  delivery .' 
Where  a  purchaser  at  the  merchant's  shop,  mailed  the 
goods  which  he  apftovei  o^  and  laid  them  aside  oa  the 
counter,  and  went  for  a  porter  to  remove  them,  without 
receiving  a  bill  of  parcels,  or  stipulating  a  time  of  pay- 
ment, or  tmdering  the  merchant's  note  which  he  was  to 
o&r  in  payment,  it  has  been  held,  that  the  property  in 
the  goods  was  not  changed  by  that  transaction."  Since 
that  decision,  a  more  relaxed  rule  has,  at  times,  been 

adopted ;  and  it  has  been  held,  that  on  the  purchase 
*S03    of  a  horse,  without  memorandum,  payment,  *or 

actual  delivery,  the  verbal  request  of  the  buyer  that 
the  vendor  keep  the  horse  in  his  possession  for  a  special 
purpose,  and   the  consent  on  the  part  of  the  vendor, 


•  Hhida  T.  WhflabooM,  T  EMt't  Rtf.  SS8.  But  gMMtUy,  m  ■  MbMi- 
t«t»  fjirnrtn*!  tir  rnTnlrnntlrn  itnlhrniT.  lh«itiHTi|[rtf  nmpimhMWfi  nffrrl 
Hill  T.  Buehuiui,  citad  In  ■  not*  to  I  Btff*  Om.  IBS. 

k  3  JV.  H.  Sep.  318.    loooipond  ligliti  an  mt  ■■ 
liTuy,  and  t,  qniai-paaMMigi 
tight  of  my.    Bo,  (he  dabvwy  et  a  debt,  a 
tba  aMxnmnit  of  it  with  natiea.    PatUtr,  Traiii  dt  Dnit  dt  IVgfriM, 
Na.  914,  915. 

•  Andenan  t.  Scott,  1  Cawtf.  Rtp.  93S.  n. 

<  Chimin  T.  Rog«n,  I  Eatfi  Btp.  199.  BlankiiMp  v.  CtaTtou,  1 
Mitral  Rep.  398. 

•DntilkT.IUtehia,12)aU.  Jiff.  171.  8m,  kIk),  to  tb«  fuia  pcMri,  Bd< 
day  r.  PaAw,  S  Smw*.  4' Cmm.  Mi 
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amoanted  to  a  coostructive  delivery,  sufficient  to  take  tha 
sale  out  of  the  statute. >  That  case  has  since  been  ques- 
tioned, as  canying  the  doctiine  of  coostnictiTQ  delivery 
to  the  -utmoEt  verge  of  safety  ;  and  the  later  cases  seem 
to  have  resumed  a  stricter  doctrine,  and  qualified  the  in- 
ference to  be  diavn  from  the  acts  of  the  buyer.  The 
presumption  of  a  delivery  is  not  readily  allowed,  when 
there  haa  been  none  in  &ct ;  for  it  goes  to  deprive  the 
seller  of  the  possession  and  of  his  lien,  without  payment. >> 
The  pnichaae  of  a  part  of  a  heap  of  grain,  or  of  other 
goods  in  bulk,  if  the  same  be  not  measured  off  and  se- 
parated at  the  time,  is  sot  valid,  even  though  the  seller 
afterwards  measured  it  off  and  set  it  apart  for  the  veoi- 
dee.o  On  the  other  hand,  piobity  in  dealing,  the  inter- 
ests of  commerce,  and  the  variety,  extent,  and  mpidity 
of  circulation  of  property,  which  it  has  introduced,  require 
that  delivery  should  frequently  be  presumed  fixtm  cir- 
cumstances ;  and  a  destinatioD  of  the  goods  by  the  ven- 
dor to  the  use  of  the  vendee,  the  marking  them,  or  making 
them  up  to  be  delivered,  or  the  removing  them  for  the 
purpose  of  being  dehveied,  may  all  entitle  the  vendee  to 
act  as  owner.d  But  the  presumption  fails  when  positive 
evidence  contradicts  it,  as  In  the  case  of  a  refusal  on  the 
part  of  the  vendortopartwiththe  goods  until  payment;* 
and  on  the  part  of  the  vendee  to  take  the  goods 
when  inspected  ;f  *or  the  delivery  be  of  a  sam-    'StW 


•  EInioTe  T.  Stona,  1   TtunL  Btp.  45S. 

k  Tempert  *.  FiUfenld,  3  Ban.  f  Aid.  6B0.  Cutw  v.  Toomint,  5 
Ibid.  B56.    Dole  t.  Stimpwui,  31  PUk.  384. 

•  HowB  V.  PabtMr,  3  Bornw.  j-  Aid.  391.  Saltst  *.  Enta,  1  BiWt 
C«M.  ISI.B.  S.  P.  Ea^e  T.  HeiohBlbergn,  6  irmt*,  99.  8m  n^ra,  p 
496,  S.  P. 

<■  Lord  LoDghbaroDgh,  1  H.  Blgeit.  Rep.  363.  1  Campb.  N.  P.  Rtf. 
333.    PaAar  t.  DonaldHm,  3  Watu  ^  Strg.  I . 

•  Goodan  T.  8k«It<m,  3  Blacki.  tUp.  31G. 

I  KflDt  T.  HnAimon,  3  Bm.  ^  PuO.  333.  Tba  dolireiy  to  the  Miriai 
wDt  Dot  conelnd*  tba  Tandea,  mnd  be  conitntad  into  ui  actad  McaptMMW 
oT  the  goodf,  w  long  at  tbe  Ttodeo  nlkiaa  tha  tigbt  of  inipaetioB  apon 
tha  nlliout*  dalivaiy,  and  to  otijeet  to  either  tbe  qoutitf  ot  qoafi^  of 
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pie,  which  is  not  part  of  the  bulk  of  the  commodity 
sold.  The  good  sense  of  the  doctrine  on  the  subject, 
would  seem  to  be,  that  in  order  to  satisfy  the  titatute, 
there  must  be  a  delivery  of  the  goods  by  the  vendor,  with 
an  intention  of  vesting  the  right  of  possession  in  the  ven- 
dee, and  an  actual  acceptance  by  the  vendee,  with  an 
intention  of  taking  possession  as  owner.' 

If  the  subject  matter  of  the  contract  does  not  exist  in 
rerum  natura,  at  the  time  of  the  contract,  but  remained 
to  be  thereafter  fabricated  out  of  raw  materials,  or  mate- 
rials not  put  together,  it  is  consequently  incapable  of  de- 
livery, and  not  within  the  statute  of  frauds ;  and  the 
contract  is  valid  without  a  compliance  with  its  requisi- 
tions. ■>  The  case  rests  entirely  on  contract,  and  no  jmv 
perty  passes,  until  the  article  is  finished  and  deliveied.' 


the  E°°^    Aitl«y  V.  Emety,  4  Mmile  ^  Stla.  364.    Huuon  t-  Armiuge, 
5  Barme.  4'Ald.Ma. 

*  Phillip*  T.  BUtolli,  3  B.  ^  Cra*.  511. 

b  Towsn  V.  Oiborne,  Sir.  506,  GrovM  t.  Book,  3  MauU  ^  Stl».  176. 
Uitledala,  J.,  in  SmUh  v.  Ssnnui,  %  B.^ Cmt.  SSI .  Hixbtt. Howsith, 
91  Picl.  305.    See,  i1m,  injra,  f.  511,  n.  c. 

<  Muelow  V.  Maaglai,  1  Trntit.  Rtp.  31B.  AlkinioD  t.  Bell,  8  0.^ 
CraM.  377.  In  the  Sootch  law,  if  goodi  be  purchawd  fram  a  Enanabclar- 
er,  befera  Bome  Decenarj  opention  of  hii  ait  be  compleled,  as  ir  one  bnyi 
a  ship  on  the  Mocks,  or  a  vbh  in  the  banda  of  a  goldsmith,  unRniihed  or 
cottoD  goodi,  upon  the  loom,  in  a  etale  of  preparation,  and  the  price  be 
paid,  there  \m  held,  in  these  caiea,  to  be  a  cenatniclive  delivery  niffleieBt 
to  pus  the  pTopertjr ;  and  this  was  tbe  doctrine  of  the  citII  law.  I  BtlFl 
Con.  176.  1T8.  This  may  be  ver;  reuonable  doctrine  ;  but  the  Boyish 
rale,  BCDording  to  the  caee  in  Taaaton,  is  more  strict,  and  it  reqnirM  Lbs 
ohattel  to  be  finished,  and  in  a  state  for  detirerj,  and  to  be  daliTered,  ac- 
earding  to  the  natnie  of  the  cose,  to  change  tbe  property.  In  Wood  t. 
Rnoell,  5  Banue.  ^  Aid.  943,  Cb.  J.  Abbolt  laid  down  the  principle,  that 
where  a  ship  is  built  npoa  special  eontracl,  and  portions  of  tbe  price  were 
to  be  paid  according  to  the  progress  of  the  work,  those  pajmenta  appropri- 
ate ■paeificBlly  to  the  purchaser  tbe  veael  so  in  pnigrest,  and  rest  the  pro- 
perty as  between  him  and  the  baUdsr,  so  as  to  entitle  him  to  ionst  on  the 
eoDiplotien  of  that  very  TeseeL  The  same  principle  is  declared  in  the 
Soots  law.  Simpson  v.  Dnncanwin,  cited  in  BiU  on  tht  Cantraet  of  Sate, 
Bdin.  1844,  p.  IT.  Bnt  the  court  of  K  B.,  in  Clark  t.  Spence,  4  Adtlpk. 
4-  BBit,  446,  admitted  with  relactaiKe,  the  autborily  lor  this  nnr  priaei- 
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If  the  buyer  UDteasonably  refuses  to  accept  of  the  arti- 
cle sold,  the  seller  is  not  obliged  to  let  it  perish  on  his 
hands,  and  run  tlie  risk  of  the  solvency  of  the  buyer. 
The  usage,  on  the  neglect  or  refusal  of  the  buyer  to  come 
in  a  reasonable  time,  after  notice,  and  pay  for  and  take 
the  goods,  is  for  the  vendor  to  sell  the  same  at  auction, 
and  to  hold  the  buyer  responsible  for  the  deficiency  in 
the  amount  of  sales.^ 

*(7.)  The  place  of  delivery  is  frequently  a  point    'SOB 
of  consequence  in  the  construction  of  the  contract 
of  sale. 

If  no  place  be  designated  by  the  contract,  the  general 
rule  is,  that  the  articles  sold  are  to  be  delivered  at  the 
place  where  they  are  at  the  time  of  the  sale.  The  store 
of  the  merchant,  the  shop  of  the  manufactuiei  or  me- 
chanic, and  the  farm  or  granary  of  the  farmer,  at  which 
^e  commodities  sold  are  deposited  or  kept,  must  be  the 
place   where  the  demand  and  delivery  are  to  be  made, 

plo,  and  uud  that  the  {enaral  tnd  prioT  mle  of  law  wu,  tbit  nndar  «  eou- 
Iract  for  baildiog  «  Tsuel,  or  ui  j  thinf  not  exiMiog  in  q>ecie  at  the  time  itf 
tba  cmtract,  no  property  veiled  in  the  punshaaer  duiiiig  the  piofren  of 
the  work,  even  though  the  precjee  nkode  and  time  of  payment  were  liied, 
nor  until  the  thing  wee  delivered,  or  ready  for  deiiveiy,  aod  sppraved  of 
bj  tbe  pnrchMer,  and  that  the  pnrchuer  wm  not  bonnd  to  daliTer  tba 
identical  article,  if  anolber  anitrered  tbe  ■paciGcation  in  the  contract 
Hie  ceort  neiertbetcB  folloived  the  aulhorily  of  Wood  t.  RoMell.  la 
Lonn  V.  Thornton,  1  Man.  Ov.  f  Sc.  379,  it  wee  adjudged  that  penmul 
property  not  belonging  to  the  grantor  or  vendor  at  (he  time  of  tbe  giast 
or  bill  of  aale,  wonld  not  paM  by  it,  ai  if  a  bill  of  sale  be  eaecnied  of  gooda 
in  a  abop,  and  other  goods  be  afterwardB  added  to  them  by  the  vendor  le 
five  eSect  to  tbe  grant,  the  gr&ntor  mnat  ntify  it  by  aome  act  done  by  hin 
after  he  baa  acqaired  the  piepeity.  The  14lb  ml*  in  Lord  Bacon'*  uai- 
imi  ia  lo  the  lame  eSbet. 

■  Sandi  &  Cmmp  v.  Taylor  it  Lovett,  5  JaJhu.  S*f.  335.  Adama  v. 
Hinick,  cited  in  5  Strg.  f  BmeU,  33.  Qirard  v.  Taggard,  5  Ibid.  19. 
H'Comfaa  v.  H'Kennan,  3  WatU  j-  Sirg.  Slfi.  Where  the  pnrcbatei  ■•• 
foaed  to  pay  for  a  thing  lold  by  tbe  sheriff  at  hii  public  eote,  and  tbeahariff 
re-aetU  (he  article  at  a  lower  price,  the  mle  of  damagea  againat  the  pnr- 
ohawr  i*  the  difference  between  tbe  fitit  Ud  and  the  Moond  aal*,  fyr  that  ii 
tbe  loM  actnally  i.titained.  Lamkin  v.  Crawford,  Alabama  Ref.  N.  B. 
ToL  S,  153. 
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when  the  ecntract  is  to  pay  upon  demand,  and  is  silent  as 

tottieplace.  Tbisappearstobethegeneraldoctrine 

on  the  subject.*    Pothter  MistinguisheB  between     *S06 

cootracts  for  a  thing  certain,  as  for  all  the  wine 

of  the  vintage  of  the  vendor,  and  a  contract  for  any  thing 

indeterminate,  as  a  pair  of  gloves,  a  certain  quantity  of 

com,  wine,  &c.    In  the  former  case,  the  delivery  is  to  be 

at  the  repository  where  the  wine  was  at  the  time  of 

the  contract ;  and  this  is  reasonably  supposed  to  ba  the 

nnderstanding  of  the  parties,  as  the  purchaser  would 

then  be  able  to  see  that  he  had  the  whole  quantity 


•  Pathitr,  TVaiU  dtt.  Oblig.  No.  513.  Traitt  du  Coittrtt  dt  Vtnte,  No. 
45, 46,  si,  52.  Cmh  Nap«Um,  b.  1609.  TmilluT,  Drvil  CMI  Raafi*. 
torn.  Tii.  n.  90.  Cml  Cede  tf  Lmntittiia,  tit  SKi.  Adum  t.  Hinick, 
dlad  in  Wiartoa't  Dig.  »/  PtmH.  Cmu,  lit.  Vndvr,  n.  76.  Lobddl  t. 
Hi^kiiu,  5  Cmmh'*  Sep.  616.  dnfmaift  Emay  en  tit  ^mb  «/  CntrttU, 
99, 30.    GoMlwia  t.  HalbiMA,  4  WtnddTt  Rtf.  S80. 

Tli«  Cede  Nopaltim,  in  rwpect  to  th«  eontiact  of  iile,  uid  in  napeeX  to 
kll  <itb«r  MDlneti,  ■wnu  to  ba,  in  «  gnst  il«pea,  a  oanciso  abridfmant  or 
mmnairr  of  the  writinp  of  Fothier.  M.  Dnpio,  in  a  dinertBtion  prefizad 
to  the  edition  of  the  troiki  of  Potbier,  pulliihed  in  Fmiii  in  lti3T,  nya,  that 
UmB-fonithi  of  thi  Caie  Civil  have  been  literally  exiiacted  ftom  Polhiei'a 
treatiiea.  The  ntilitf  of  the  latter,  and  their  peat  merit,  in  leamin^,  perapi- 
enily,  and  accaracj  of  iUoitnition,  are  farftom  being  nipeneded  or  ecljpfed 
t>ythe  itniplicity,  preeinon  and  breTitjof  the  ooda.  "Die  aid  of  the  Reneh 
ciTiliana  of  the  farmer  ichooi  bu  been  fboad  ae  indiipenaaUe  ae  OTer.  Tie 
Cadt  NapoUart  and  Code  du  Cmnmeree,  deal  only  in  geneial  nilei  and  ra- 
gnlatiosi.  Tbey  are  not  raSrieDtlj  minute  and  prorinonal  to  eoWe,  with- 
ODt  judicial  diecn^on,  the  endlea  qnertione  that  oonelantly  ane  in  the  ba- 
dncHOflife.  The  citation  of  a4iiid{ed  oaiea,  U.  Dofia  lija,  a  «o  *eiy 
oommon  in  the  French  oonrti,  that  then  ■eaou  to  be  an  emulation  who 
Aall  cite  the  moat  {JtiriMfndenee  da  ArrtU  Pre}.)  Between  tha  yaan 
1800  and  IBST,  then  wen  opwaida  of  two  bnndnd  original  tnatiwa  asd 
compendiumi,  upon  diSarant  tillaa  of  the  law,  pnbliahed  in  France.  H. 
Tonlliar  hai  undertaken  a  commentary  upon  (ba  JVrnei  CimlLaiB,  accord' 
ing  Ip  tltt  order  of  the  Code,  which  haa  already  eitended  to  twehre  TO- 
Itnuea,  and  in  1B39  hia  Drnt  Civil,  the  Stb  editim,  wa«  puhliabed  at  Pais  is 
IS  lolumaa,  and,  aa  braa  I  may  be  peimitted  to  judge,  from  a  very  in^tt- 
bet  knowledge  of  the  French  law,  he  aeema  to  liral  OTen  Fothier  himwlf 
in  the  comprebenriveneaa  of  hii  plan,  and  in  the  felicity  of  ita  euonlio*. 
In  1S44,  the  CoKTi  dt  Droit  PranfaiM  mfeaitt  I*  Code  CiM,  by  M.  Du- 
rawim,  was  pnUiabed  at  Pari*  in  93  TohuDaa. 
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i^ne&bly  to  the  contract.  In  the  latter  case,  the  pro- 
perty is  to  be  delivered  at  the  debtor's  place  of  residence, 
tmleas  the  parties  lired  near  each  other,  and  the  diing 
be  portable  ;  in  which  case  the  place  of  payment  vould 
be  the  creditor's  residence.*  The  common  law  OD  the 
aubject  of  the  delivery  of  specific  articles  which  are  poi> 
table,  mokes  a  distinctioa  between  the  contract  of  sale, 
and  the  contract  to  pay  a  debt  at  another  time  in  such 
articles.  We  have  seen,  that  in  the  contract  of  sale  the 
fUivery  ia  to  be  st  the  place  where  the  vendor  has  the 
wtKle;  but  in  the  other  case,  the  weight  of  authority 
would  seem  to  be  in  favour  of  the  rule,  that  the  property 
was  to  be  delivered  at  the  creditor's  place  of  residence, 
thoi^h  the  cases  on  the  subject  are  not  easily  reconcila- 
ble with  each  other. 

Lord  Coke  lays  down  the  nile,^  that  if  the  contract  be 
to  deliver  specific  articles  as  wheat  or  timber,  the  oUigor 
is  not  bound  to  carry  the  same  abroad,  and  seek  the 
obligee,  (as  in  the  case  of  payment  of  money,)  but  be 
must  call  upon  the  obUgee  before  the  day,  to  know  when 
be  woold  leoeive  the  articles,  and  they  must  be  delivered, 
or  the  obligor  must  be  ready  and  able  to  make  the  deliv- 
ery, at  the  jdaca  designated  by  the  obligee.*  This  doc- 
trine was  admitted  in  the  caae  of  Aidrieh  v.  Albe»,^ 


>  PMAur  fVail*  tu  OOig.  Ho.  SIS,  S1&  Bnffiqr  v.  Faniniton.  4 
JntMWM  JItp.  533. 

*C*.L<tt.910,b. 

*  la  the  «ue  of  Um  pajmant  af  taaatj,  Uu  oM  law  wh  deoland  u  lata 
M  Um  owa  of  Smith  t.  Smith,  a  HUT*  if.  V.  Bf.  351,  Qm  it  no  pUee  of 
F^nant  ha  BgTMd  on,  the  putjirboli  topajrarait  losk  theotharifwith- 
in  the  itata,  and  a  tander  at  bk  reaidaiiaa  in  Ui  aboanoa  t*  not  (ood. 

*  I  Ortttitaf'i  Bif.  190.  In  tha  nbaaqaant  omo,  in  tbe  tame  eoart, 
of  Kibj  T.  WUtnoT,  5  liU.  193,  it  ma  dedaied  to  be  weU  iatllad,  tlial 
wbam  ma  jplaea  io  appmntad  tot  tba  d«li*«ry  of  qMoifie  artiolei,  the  obliggr 
■MMt  ffobatealba  day  of  payment  to  UuoUigm,  and  know  whatphoa  he 
wUl  apfoiut  to  npalm  Uwm.  Tbeflnt  net  io  to  be  doMb;  the  debtor,  aad 
if  ha  owta  M  do  K,  be.ia  in.delknlL  Bee,  eboiBoea  t.  aimpasa,  16  Maim 
Etp.  43.  Hewuri  t.  Miw,  90  /d^  395,  aad  HiB|tM  t.  Fritebet,  3  On. 
jr.  C.  tUf.  76,  S.  F. 
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in  which  it  was  declared,  that  if  *no  place  be  mo- 
tioned in  the  contract,  to  deliver  specific  articles, 
(and  vhich  in  that  case  were  hay,  berk  and  shingles,) 
the  creditor  had  the  right  to  name  the  place.  It  is  evi- 
dent, however,  that  this  rule  must  be  received  with  c<hi- 
siderable  qualification,  and  it  will  depend,  m  some  de- 
gree, upon  the  nature  and  use  of  the  article  to  be  de- 
livered. The  creditor  cannot  be  permitted  to  appoint 
an  mu-eastHiable  place,  and  one  so  remote  &om  the 
debtor,  Ihat  the  expense  of  the  transportadoo  of  the  arti- 
cles might  exceed  the  price  of  them.  If  the  place  intend- 
ed by  the  parties  can  be  inferred,  the  creditor  has  no  right 
to  appoint  a  different  place.  But  if  no  place  of  perform- 
ance be  designated,  and  none  can  be  clearly  inferred 
from  collateral  circumstances,  it  seems  to  have  beeo  again 
admitted,  that  the  creditor  may  designate,  a  reasraable 
place  for  the  delivery  of  the  articles.*  Mr.  Chipmau^ 
states  it  as  a  rule  of  the  common  law,  well  understood 
and  settled  in  Vermont,  that  if  a  note  be  given  for  cattle, 
grain,  or  oUier  portable  articles  and  no  place  of  payment 
be  designated  in  the  note,  the  creditor's  place  of  residence 
at  the  time  the  note  is  given,  is  the  place  of  payment. 
The  same  rule  is  declared  in  New- York,  when  the  time, 
but  not  the  place  of  the  payment  of  the  portable  article  is 
fized.o  If  the  article  be  not  portable,  but  ponderoiu 
and  bulky,  then  Lord  Coke's  rule  prevails,  and  the  debt- 
or must  seek  the  creditor,  or  get  him  to  name  a  place  ; 
and  if  no  place,  or  an  luueasonable  one,  be  named,  the 
debtor  may  deliver  the  articles  at  a  place  which  circum- 
stances shall  show  to  be  suitable  and  convenient  for  the 


'  Coniar  t.  Comer,  3  JV.  H.  Rtp.  75. 

»  Etiof  M  tke  Lne  ef  CtutraeU,  far  tie  Paymtnt  ef  Sftt^  Artidt, 
35,36. 

•Gocidinav.HoU»wk,4  ircndcir*  Aap.3T7.  lHhtjimototfmfmmt 
sf  (psoific  uticlca  Iw  at  ths  elactkni  of  the  payae,  it  a  k  prinlage,  trbich  if 
nut  alsrcisad  in  ■  naaonmbla  lima  ia  wuTad,  md  tba  dgbtor  nuy  atact  tba 
piftca  <uid  tbera  tendar  the  artioJea  Mid  five  ttotiee  to  tba  pajae.  Adm.  tt 
Ftok  T.  Habbajd,  11  Ttrmoat  Rtp.  GIS. 
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purpose  inteaded,  and  pieaumptirely  is  the  con- 
templation *of  the  parties  when  the  contract  was  606* 
made.*  There  is  a  material  difference  in  the  rea- 
son of  the  thing,  between  a  tender  of  cumbersome  goods, 
and  those  which  are  portable  ;  and  the  same  removal 
finm  one  place  to  another  is  not  equally  required  in 
the  two  cases.''  There  is  another  class  of  cases,  id  which 
die  position  is  assumed,  that  if  the  parties  have  not  de- 
dgnated  any  particular  place  of  delivery,  it  is  to  be  at  the 
debtor's  residence,  or  where  the  property  was  at  the  time 
of  Uie  contract ;  as  in  the  case  of  a  note  payable  in  farm 
produce  without  mentioning  time  or  place,  the  place  of 
<lemand  and  delivery  is  held  to  be  at  the  debtor's  farm." 
It  is  likewise  adjudged,  that  where  a  person  in  the 
character  of  bailee,  promises  te  dslirer  specific  goods 
OR  demand,  though  the  demand  may  be  made  wherever 
he  may  be  at  the  time,  his  oSer  to  deliver  at  the  place 
where  the  property  is,  or  at  his  dwelling-house,  or 
place  ol  business  will  be  sufficient.' 

If  the  debtor  be  present  in  person  or  by  his  agent,  and 
makes  a  tender  of  specific  articles  at  the  proper  time  and 
place,  according  te  contract,  and  the  creditor  does  not 
come  to  receive  diem,  or  refuses  to  accept  them,  the  bet- 
ter opinion  is,  that  if  the  article  be  [Hvpeily  designated 


■  Ckipman't  Eitay  m  tlu  Lm  vf  CimtraeU  far  tke  Pafaunt  of  Sftafie 
ArtkUt,  37.    Ho««r  *.  Htnet,  30  Main*  Btp.  335. 

k  Stone  *.  GLtlUm,  1  SImb.  Btp.  149. 

•  LobdellT.  Hopkiiw,5  C»tMm'*Rip.  514.  So,  alio, in  Midoit.  Michie, 
1  WtUti't  Mim.  Rep.  31,  it  wu  held,  thM  if  no  time  or  [dace  be  ipeoifisd 
in  the  o«ntt*et  for  the  dslirery  of  ipeoific  utiolea,  the  debtoi  i*  not  botutd 
to  leak  the  oreditor,  but  tbe  latter  to  entitle  himwU  to  ane,  miut  allnge  and 
prove  a  apeoial  deoitad.  Tbia  >a  mora  reaaanabls  than  Loid  Coke'a  nila. 
The  law  ralatiTe  ti>  tbe  praoliaal  eieanlioD  of  oantneU  for  pajmeat  in 
|oada  or  ipeoifio  articdM,  in  well  eipoandad  in  CAipMdii  ra  Conlracl:  See 
abo,  Robert!  t.  Bealtf,  9  Ptin.  Rtp.  65.  Coweo,  J.,  SO  Wendtll,  199. 
Ban  T.  Myen,  3  WatU  ^  Serg.  395. 

4  Soott  V.  Cnine,  t  Conn.  Rip.  355.  5  Ihii.  76.  MuoQ  t.  Biiggi,  16. 
jr«M.  Rtp.  453.    SUageitand  t.  Hone,  8  Jolaii.  Rtp.  474. 
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and  set  apart,  (and  such  designation  is  necessary,)^  the 
debt  is  thereby  di9chai^cd.i>  If  the  debtor  be  sued,  he 
may  plead  the  tender  and  refasal,  and  he  will  be  exciued 
by  the  necessity  of  the  case  from  jdeading  uncM'e'prist, 
and  bringing  the  cumbersome  articles  into  court  ;•  and  it 
is  not  like  the  case  of  a  tender  of  money  which  the  party- 
is  bound  to  keep  good,  and  on  a  plea  of  tender  to 
*609  bring  the  money  into  court  The  creditor  'is  enti- 
tled to  the  money  at  all  events,  whatever  may  be 
the  fate  of  the  plea  ;^  and  there  is  equal  reason  that  he 
^ould  be  entitled  to  the  specific  articles  tendered.  But 
m  Weld  V.  Hadley,"  it  was  decided,  after  a  very  able 
discussion,  that  on  a  tender  and  refusal  of  specific  articles, 
the  property  did  not  pass  to  the  creditor.  This  was  con- 
trary to  the  doctrine  declared  in  other  cases  ;f  and  the 
weight  of  argument,  if  not  of  authority,  and  the  analo- 
gies of  the  law  would  appear  to  lead  to  the  conclusitm, 
that  oa  a  vatid  tender  of  specific  articles,  the  debtor  is  not 
only  discharged  from  his  contract,  bul  the  right  of  proper- 
ty in  the  articles  tendered  passes  to  the  creditors      The 

*  Wymaa  t.  Wiulaw,  3  Favfitld,  396. 

b  Ca.  Lilt.  SOT.  L  Payloe'a  case,  9  Co.  79.  l  Bn.  tit  TauU  ttmf 
prut,  pi.  31.  SinitliT.  Loemi*,  7  Conn.  Rtp.  110.  GBrrardT.  Zscfauiih, 
1  SUaarft  Ata.  Rtf.  ilTS.  Thutoa  t.  Edwuib,  Ikid.  534.  Savaiy  t. 
Ooe,  3  Waak.  C.  C.  Btf.  140.  KotNuwn  v.  Babbelder,  4N.H.  Btf.  46. 
Lamb  T.  Lathnp,  13  WtndtU,  95. 

<  Bre.  ni.  tup.  In  JobnMn  v.  Baird,  3  BlatVi  Ind.  Sep.  189,  in  u 
•clioD  on  n  promin  to  pnj  m  certain  BDin  in  hati,  at  a  certain  tim*  aad 
plaoe,  it  wai  held  to  be  a  good  dehnce,  tliat  the  defendant  had  the  hati 
Madj  for  delivery  at  the  time  and  jdace,  and  that  no  puMn  ma  jii  if  ml 
U  recalTB  them.  Bnt  tba  plan  also  contalDad  the  mnevrt  priit,  HBi  tb* 
eonrt  aaid  that  it  waa  neeeaaaiy  that  the  pWa  ilieiild  atate  where  the  alli- 
ole*  were,  and  that  thej  were  either  left  at  the  ptaee  properiy  deelgitaleJ, 
er  that  thej  wera  retained,  and  were  atiti  ready  fvt  dellTeiy.  Deniiaa  ▼. 
Older,  Ibid.  490.  Fleming  t.  Potter,  7  Watlw,  3S0,  S.  F.  Ne  demuA 
Mb  held  to  be  neetMarj  in  the  tatter  eaaa,  bat  tbe  deftndaM'  lUnM  ahev 
diet  he  waa  niady  at  the  time  and  place. 

4  Le  Grew  t.  Cooke,  1  Bm.  ^  PulL  333. 

•IN.H.  Rep.  395. 

f  NicboluT.  WbitiDg,  1  AwC*  Jr']>.448.  Rix  v.  Stn^,  I  AU.  5S. 
SUnceriand  t.  Morae,  B  Jalau.  Rtp.  474. 

f  Ctdt   NapoUtn,  Vo.   1SS7.    PgOirr,    Traiu  dn  OUig.  Up.  545. 
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debtor  may  abandon  the  goods  bo  tendered ;  but  if  he 
elects  to  retain  possession  of  the  goods,  it  is  in  the  cha- 
racter of  bailee  to  the  creditor,  and  at  bis  risk  and  ex- 
pense.* 

With  respect  to  part  performance  of  an  entire  contract 
for  the  sale  and  delivery  of  personal  property  of  a  given 
quantity,  at  a  specified  price  and  time,  or  for  the  perform- 
ance  of  certain  labor  and  service,  a  delivery  of  a  less 
quantity  than  that  agreed  on,  or  a  refusal  or  omissioa  to 
perform  the  entire  labor  or  service,  without  any  aot  or 
consent  of  the  other  party,  will  not  entitle  the  party  who 
has  delivered  in  part,  or  performed  in  part,  to  recover  any 
compensatioD  for  the  goods  which  have  been  delivered, 
or  the  service  which  has  been  performed.  The  entire 
performance  is  a  condition  precedent  to  the  payment  of 
the  price,  and  ^e  courts  cannot  absolve  men  from  their 
legal  engagements  or  make  contracts  for  them.>> 

Smith  T.  Loomii,  tuprn.  Mitchell  t.  Morrill,  S  Black/.  Ind.  Rep.  67. 
Lamb  v.  Lsthrop,  13  WtiidtU,  99.  In  BBile;  t.  Simondi,  B  N  H.  Rtp. 
159,  it  waa  bald,  that  if  ■  Dots  be  psjabls  in  gooA  at  a  partrctzlar  plaoa, 
on  demutd,  the  maker  mint  havs  the  goodi  aliraji  nady  at  ths  place. 
BUmd  t.  BiJ^,  IG  Won.  Srp.  453,  8.  F. 

*  Mr.  ChipmaD,  in  the  able  ewayto  irhich  I  hare  already  rerened,  taf- 
pDMe  that  the  debtor  may  sell  (he  gpodM  which  he  eo  retaini,  if  they  be 
peliehabte  aitlclei,  and  he  will  be  acceanteUe  tor  tha  net  praceedi.  He 
haa  reaacoed  well,  and  upon  aonnd  legal  principle!,  in  mpport  of  hie  pod- 
tion,  that  on  the  tender  and  refusal  cf  epedflo  artielea,  thn  debt  ie  die- 
enlarged  en  the  ons  hand,  and  the  title  to  the  properly  traniferred  te  the 
oredltar  on  the  other.  In  Illinoii,  it  i>  declared  by  etatnte  that  if  no  place 
be  ^MclGed  in  the  written  contract  for  the  payment  oi  deliTery  of  iptclfie 
alticlee,  the  obligor  may  leader  them  at  the  payee's  place  of  residence. 
Bnt  if  the  article!  be  too  penderciu,  or  the  payee  has  no  known  place  of 
nsldenee,  the  obligor  may  tender  them  at  his  own  place  of  reiidsnce. 
anoh  lender  vesti  the  property  In  the  creditor.  Rnitti  Laat  of  lUineit, 
edit  1833,  p.  464, 485. 

fc  Waddington  t.  OHrer,  S  B.  f  Ptilkr,  61.  M'MUIan  v.  Vaoderllp, 
13  Jokiuon,  165.  Jenningi  t.  Camp,  13  Jshmoa  Jt.  94.  Cbemplin  t. 
Rowley,  13  WmdtU.-ise.  S.  C.  IS  WndtU,  1S7.  Mead  t.  Degolyer, 
16  n.  639.  Stark  t.  Parker,  S  Piei.  Rip.  367.  Olmstead  t.  Beale,  1» 
Itid.  598.  See,  sbo,  lupra,  p.  358,  and  Steamboat  Co.  t.  Wilkins,  8 
Fennonf  Rep.  54.  Helm  t.  Wibon,  4  tfusauri  Rtp.  41.  Woolen  t. 
Raed,  3  Smtdit  4-  Marthall,  Mitt.  R.  585.    Girhan  t.  Ddey,  4  Ala.  B. 
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I  have  thus  endeavoured  to  mark  the  prDmineat  and 
most  practical  distinctions,  on  the  very  diffusive  subject 

jr.  S.  336.  TliB  CUM  of  OiBDdtle  t.  WeUMall,  9  i>.  ^  Cm*.  390.  401, 
mnd  BrittoD  t.  I'uniei,  6  Nete-HainpMre,  4S1,  conaiderad  the  nils  aa  ra- 
ther itflni,  and  relaxed  its  seTerily,  and  in  Mead  T.  JDegolyari  above  meo- 
lioned,  Mi.  Justice  Cowen  iuljmaled  that  a  court  oT  cliaoeery  might  pei- 
hapi  fesl  ibelf  drivsn  to  iatetfere  in  soma  of  theae  hard  esMS,  and  it  was 
repuliiTe  to  Lord  Tentarden'a  ideas  or  justice,  that  if  a  man  agreed  la  de- 
lirei  350  bushala  of  wheat  bf  a  csRain  day,  and  Tell  short  hut  one  buahel, 
the  vendae  nhould  get  the  349  fi>r  nothing.  But  iu  ChampliD  t.  Rowley, 
18  WendtU,  191.  the  chancetloi  repudiated  the  doctrine  iu  the  case  of  Oi- 
endale  t.  Wetbtrell,  with  much  sararily. 

It  la  said  to  he  now  wttlsd  that  aAer  a  reacnon  and  abandonment  or» 
apodal  agreement,  compensation  for  partial  perfomaiice  may  be  reoom- 
ed.  Porter  v.  Woods,  3  Hump.  Tann.  JZip.  GO.  On  this  -raxed  qneetiou  of 
the  right  of  a  parly  to  redrea  who  faili  to  perform  an  anUre  contract,  ei- 
eept  in  pirt,  the  nnmaroua  and  conflicting  authoiitiss,  both  En^ish  and 
American,  have  been  induitrionaly  collected  by  Mr.  Bedgwick,  in  his  *ery 
falnabla  Treatiti  mt  tkt  Mtavtr*  af  Damagti.  The  principle  ones,  be- 
rides  thoSB  already  Ntaned  to,  are  to  he  aeen  in  that  treaties  p.  319— J139, 
and  found  to  he  sgainst  any  remedy,  in  G  Term,  330 — 3  TaHRtaii,  53 — 
9  Slarkit,  356—9  B.  ^  Cre**.  93—3  tfow.  147— 9  Pick.  3GT.  333^—9 
JthaiM,  397— e  Ce»n>,  63—16  WtndtO,  1B7.  The  condition  preoedaot 
pt«clDdsa  the  aotion.  The  cases  in  ralaialiou  of  the  rule,  beaidea  thoas 
already  refenrad  to,  are  Boiler,  N.  S.  139.  4  A.  ^  PhUct,  351,  S.  7  FUi. 
IBI.  8  Id.  178.  If  there  bas  been  any  acquiaacance  in  a  part  perbnu- 
ance  ao  as  to  benafit  the  party  acoepting,  or  (he  noa- perform  anos  was 
owing  to  any  act  of  the  other  party,  or  ariMs  from  iuaritabla  neeoasity,  it 
•earns  most  ressonaUe,  that  if  any  bmiefit  has  been  oonfoired,  aid  bo 
mala  omm  minglo  with  the  default,  a  raasonable  allowasee  abnold 
be  made  for  the  pan  performed.  The  dociaion  of  Ch.  J.  Fatkar,  in  Bat- 
ton  T.  Tomer,  in  6  ffalt,  497,  is  supported  by  very  impresure  rgmaAs. 

It  is  to  he  obserred,  that  as  to  the  rule  of  damages  for  breach  of  mb- 
tract  in  peraonal  actions,  the  mMivs  or  anima*  of  the  party  in  defkidt  i* 
disregarded,  and  Ibe  damages  an  limiled  to  the  pecuniary  toss  for  the 
breach  of  the  agroemoDt,  without  reference  to  the  baud  or  malioe  of  the 
party,  for  anch  oauaidoralion*  belong  property  to  octiouj  «■  the  eut,  or  for 
deceit.  Seigviek  an  Damage*,  p.  SOS— 913.  Air.  Sedgwick  ssys  that 
the  rule  of  damagrs  in  actions  for  breach  of  coutraot  is  now  gensnlly  re- 
gulated by  ibe  diierelian  of  the  court,  aooordlDg  to  fixed  prinoiples,  and 
the  court  will  not  allow  on  oDooneoious  recoTery,  and  that  juron  have  not 
an  arbitrary  diicretion  over  the  temia  of  tfae  coutraot,  sod  for  this  is  dted 
4it(ii,  541.  3 /.  7.  JHoriAali,  35.  I0at«i.459.  3  Srod.  ^Bin;.  £80. 
Sedgwick,  314,  315.  Indeed,  as  Hr.  Sedgwick  bas  obserred  in  anothar 
pltM,  the  settled  landaaoy  of  our  law,  as  w«U  «a  aU  eound  raasoniB(,  ti  to 
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of  the  delivery  lequisite  to  pass  the  title  to  goods,  or  to 
take  the  case  out  of  the  operatioa  of  the  statute  of  frauds. 
Bat  even  in  this  general  view  of  the  subject,  it  has  been 
difficult  to  select  those  leading  principles,  which  were 
sufficient  to  carry  us  safely  through  the  labyrinth  of 
case^  that  overwhelm  and  oppress  this  branch  of  the 
law. 

*T7II.  Of  the  memorandum  required  by  the  *510 
statute  of  frauds. 

The  statute  of  frauds,  of  29  Car.  n.  ch.  3.  sect.  4,  de- 
clared, that  no  action  should  be  brought  to  chai^  any 
executor  or  admioistrator,  upon  any  special  promise,  to 
answer  damages  out  of  his  own  estate  ;*  or  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person ;  or  to 
charge  any  person,  upon  any  agreement  made  upon  coa- 
mderatioD  of  marriage,  >■  or  upon  any  agreement  diat  was 
not  to  be  performed  in  one  year,<:  unless  there  was  some 


ndnoe  Am  neMOM  of  dmmagM  u  fkr  ■■  ponibls,  euc*  ot  tart  and  wroog 
owpttd,  to  find  tagal  nika.  Bat  the  ooiib«dictioii>  and  vuiationa  in  tlM 
■MlUlnAiioa*  oum  which  m  citad  and  diipaned  throaghoal  hii  tmtiM, 
ihow  *  *ai7  fpnt,t  failora  in  ths  affbit. 

*Tbn  Itta-Yark  RevUed  StstttUi,  ml  ii.  p.  113.  no.  1 ,  bavs  imprarad 
iqwn  tb«  phnH*ola(n' af  Iha  EnglUl  itatata,  by  adding,  ar  topaythtdsbU 
a/  tjia  tatmtor  er  mititate  rat  of  hit  aan  t*tau. 

*  Thia  did  not  apply  to  mataa)  ptomiaea  lo  murf-  Cook  v.  Baksi,  Sir. 
Xtp.  34;  and  Id  tha  NtB-Yark  lUvittd  SlataU;  nd.  iL  p.  135.  aoe.  9, 
lUa  execption  la  aipraaaly  mado. 

•  The  pUtote  only  appHea  to  agraamenta  whioh  are,  by  expraH  atipnla- 
Uon,  Mt  lo  be  perfomed  witbin  a  yaar.  It  doea  not  apply  to  an  agiaa- 
ment  which  appaara  ftom  ita  tarnu  to  ba  incapable  at  perfbrmanoe  wilUn 
the  year,  nor  to  caaea  in  which  the  parfttimanco  of  the  agreement  depanda 
apon  ■  contlngenoy  whiob  may  or  may  not  happen  within  the  year.  Pa- 
tar  T.  Comptoi,  Skinntr,  353.  Talley  t.  Greene,  3  Sandferi't  Ch.  Rtp. 
91.  Fenlou  t.  Gmbten,  3  Butt.  Rtp.  1978.  Wella  t.  Horton,  19  B. 
Mbora,  177.  Moore  t.  Fdi,  ID  Joknt.  Rep.  344.  M-Laea  t.  Hate,  10 
WtnitW*  Rtp.  436.  Petan  t.  Weatboran^,  19  Pick.  Rtp.  Sfil  Loek- 
wnod  T.  Samei,  3  ftm,  138.  An  iachoale  perfamuncB  within  the  year 
>Bdarap«nI»|raaneiit,ia  motanfioiant  to  lake  the  mm  oat  of  tha  eta - 


DigizedtyGOOgle 


610  OF  rEBSONAL  PROPBRTr.  [Pwt  V. 

memorandum  or  note  in  writing  of  the  agreement,  signed 
by  the  party  to  be  chaiged  or  his  agent  The  statute, 
in  respect  to  the  memoraadum,  ap[died  also  to  contracts 
for  the  sale  of  goods,  wares  and  merchandise,  in  cases 
where  there  was  no  delivery  and  acceptance  of  par^  of 
payment  in  part,  or  something  in  earnest  ^ven.*  ,This 
statute  is  assumed  to  be  the  basis  of  the  statute  laws  of 
the  several  states  on  this  subject.  It  has  been  frequently 
re-enacted  in  New- York,  and  the  last  revision  of  the  sta- 
tute law  of  the  state  has  not  chuiged  its  force  or  con- 
8truction,i>  and  it  applies  equ^y  Ut  the  grant  or  astign- 


Into.  Tba  rtatnte  excepts  agtaainMita  onlr  tl»t  *^  to  b*  ftrfvrMed,  tbtt 
b  eotnpletiti,  within  lbs  year.  Bojdell  t.  Dnunmond,  11  £0*1.  143. 
Birch  V.  Earl  of  Li*erpool,  9  C.  j-  Cr.  393.  Hinckley  t.  Sonlbgala,  II 
Virnumt  Rep.  428.  Lackwood  r.  Bnrne*,  3  Hill,  138.  Henin  v.  Batton 
SOJbJKt  A9.II9.  Jobiwoii  T.  WiUMD,  1  jrrlljr,  34a  TheaUttrtaor 
fraadi  do«a  not  i^ly  to  esceoMd  aantraoti,  wbteh  have  been  completely 
perfornMd  on  both  aides.  Nor  does  the  itatnte  apply  to  the  caw  of  goodi 
■old  and  to  be  deliTered  within  the  year,  bnt  when  the  price  was  not  to 
be  paid  until  after  the  expiration  of  the  year.  Donellaii  v.  Reed,  3  B.  ^f 
Adolpk.  839.  Holbrook  t.  AnulronK,  1  Feirjitl^»  Rtp.  31.  Johnaan 
V.  WalKm,  1  KeUf,  346.  Tha  design  of  the  atatiite,  nkl  Lotd  Bolt,  was 
not  to  trait  the  memory  of  witnesses  beyond  ole  year,  Lrrd  S»fMmnd 
Rep.  39  ;  and  it  was  adjudged  in  Broadwell  T.  Getnan,  9  Dau^a  N.  f. 
Rtp.  97,  that  a  parol  agreement  whieh  was  not  »h>Uy  to  be  perfenned 
wMbln  a  year  was  n»d,  even  thongh  one  of  the  parties  had  a  huger  time 
than  a  year  for  the  peifcrmance,  and  ttM  aatborily  of  the  dsoWon  in  Do- 
odlan  T.  Raed  was  qoeatioaed  and  not  acoaded  to. 

>  The  etatnte  eppliei  to  the  contraot  of  sale  of  goode  to  be  made  and 
delinred  withia  the  year.    Oardner  1.  Iny,  9  Meleolft  Rtp.  17T. 

k  Nev-York  Rmittd  StatuUt,  voL  ii.  p.  113.  *m).  I.  lUi.  t^  iL  p. 
185.  aac.  3.  Ibid.  <ral.  il.  p.  136.  aee.  3.  lUd.  vol.  ii.  p.  I3T.  sec  9.  Bot 
the  New- York  statote  nees  the  word  wubteriitd  instead  of  the  word  st^ae^ 
in  the  statnts  of  Charlee  II.  The  Miu—ehatettt  ReeUtd  Btalmie*  «f 
1835,  and  tha  Rntttd  Lmn  of  IlUmit,  1B33,  and  of  ItidiaM,  1838,  ari 
of  Camieetieut,  1836,  and  ef  Aew-Jenry,  lT94,faltcnr  doaely  tbawordaof 
tha  Ei^lieh  etatnte  of  ftanda.  Bnt  in  Fean>flvanis,the  provirianinthaMk 
■action  requiring  a  promiaein  writing  to  be  held  for  tbe  debt,  deranltor  mla- 
oaniage  of  another,  is  not  adopted.  Tbe  New-York  atatntacontaine  apra- 
vision  which  pots  an  end  to  the  qaestion  which  has  mnch  agitated  and  iB- 
Tided  the  eosrti  of  law  in  England  and  Uiis  oonntry.    (Sod  infru,  voL  Hi. 
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meot  of  any  existing  trust  in  goods  and  things  in  action, 
as  well  aa  to  lands.*  The  signing  of  the  agreement  by 
one  party  only  is  sufficient,  proTided  it  be  the  party 
sought  to  be  charged.  He  is  estopped  by  his  signature 
fh>m  denying  that  the  contract  was  validly  executed, 
though  the  paper  be  not  signed  by  the  other  party,  who 
sues  for  a  performance.)*  It  is  sufficient,  likewise 
if  the  note  or  *memorandum  be  made  by  a  broker  *511 
employed  to  effect  the  purchase,  and  if  he  settles 
the  bai^ain  he  is  considered  as  agent  for  both  parties, 
and  the  instrument  is  liberally  construed  without  a  scm- 
pnloos  regard  to  fonn8.o  The  signature  may  be  with  a 
lead  pencil,  according  to  the  practice  in  cases  of  hurried 
business.  The  mark  of  one  unable  to  write,  or  even  a 
printed  name,  under  certain  circumstances,  is  a  sufficient 
signature ;  and  if  the  name  be  inserted  in  such  a  manner 
as  to  have  the  effect  of  authenticating  the  instrument,  it 
is  immaterial  in  what  part  of  it  the  name  be  found.' 


p.  191,  133.)    Tba  caniden(ion  of  th«  ftomho  need  not  be  aipnmti  bi 
thB  wliUag,  bat  mo;  be  ptuved  hj  fwA. 

>  It  eeema  not  to  be  aettled  in  Euglendi  wheUiei  (IseJl;  b«  coiDprriiMtdad 
•■dar  tht  word«  goad*,  wo-o  and  meniaitdiM,  in  the  17th  •ectk>n  o/  tha 
Mtfnte.  BakMing  t.  Appleb;,  Comyrfi  Sep.  354.  MiumU  t.  Cooka, 
Prae.  in  C\.  533.  Colt  t.  Nittgrrille,  9  P.  Wma.  307.  See  wpro,  49i, 
note.  Treunr^  d»eeki  an  held  nst  to  be  inelnded  in  the  worda.  Bmis 
T.  Grawrll,  Dudlty't  Cm.  Rip.  98.  Bnt  Id  HwMshtiaelta  it  i*  held,  that 
B  oonlraol  for  the  aals  of  mannfactnriDg  atock  ia  within  the  alatote  of 
frudt.    Tiadale  t.  Huria,  30  Pick.  9. 

k  Alhn  V.  Bennett,  3  Taunt.  Rep.  169.  Lord  Mannen,  in  9  B«U  ^ 
Bewtty,  370.  Sir  William  Grant,  in  3  Vet.  ^  Biamit,  193.  Sir  Tbomu 
PtmneT,  in  3  7m.  ^  Woik.  496.  Fligbt  t.  Bolland,  4  RmteWt  Rep.  498. 
B«nud  V.  Walker.  3  Jala*.  Cm.  60.  Setony.BIade.T  Fe**;,  965.  Ch- 
a«B  T.  Bailer,  14  ■^•*)M.  Rep.  487.  Dongflai  v.  Speua,  9  Nott  ^  VCtrd, 
Sffl.  Palmw  T.  Seatt,  1  AmkU  ^  Sffim,  391.  Darii  t.  Shiolik,  3» 
Weadefft  Rep.  341. 

>  Ooon  V.  ASmo,  6  Bormo.  ^  Crte*.  117.  Tha  aiKent  midar  the  aUtot* 
onM  bo  atblrd  peraoo  and  not  one  of  the  prinoipBli,  otid  hia  ■ntborilT'  may 
telT  punL    FarebrothM'  v.  Smith,  5  B.  ^Ald.  .<t33. 

«8l«ke«v.  Hoar,  I  Cnx'e Rtp.  319.  Setby  t.  Selby,  3  Kerittal^i  Rep. 
&    OgOria  T.JMtuaba,3  JMLSS.    Kal^w.  CneUaii,!  Btp.  «.  P. 
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The  contract,  muat,  however,  be  stated  with  reasonable 
certainty,  so  that  it  can  be  understood  from  the  writing 
itself,  without  having  recourse  to  parol  proof>  Unless 
the  essential  terms  of  the  sale  can  be  ascertained  from 
the  writing  itself,  or  by  a  reference  contained  in  it  to 
something  else,  the  writing  is  not  a  compliance  with  the 
statute  ;  and  if  the  agreement  be  thus  defective,  it  can- 
not be  supplied  by  parol  proof,  for  that  would  at  once  in- 
troduce all  the  mischiefs  which  the  statute  of  frauds  and 
perjuries  was  intended  to  prevent. i> 


C.  190.  Saiuidcnon  t.  Jackaon,  9  Bm.  ^  PuiL  33B.  Bohoaidsr  t.  Mor- 
ik,  3  MaiiU  ^  Sel^.  986.  Ctwon  v.  Bailey,  14  Jekiu.  Rep.  484.  Thora- 
toD  T.  Kemp(t«r,  5  Taunt.  Sep.  7BG.  Penuimui  t.  Hwlahom,  13  Mam. 
Rip.  ST. 

*  Bai]ej  II  Boput  t.  OgdeDS,  3  Jo&iu.  Rf-  399.  ChunpioD  t.  Ftun- 
mer,  4  Bm.  ^  PalL  353.  Elmore  t.  Kingwiota,  5  Bmmw.  ^  Cm*.  563. 
If  a  bill  a/  pareela  be  delirsred  to.  and  accepted  bf  the  pnichaacr,  wXh 
Ilia  name  in  it,  from  tbe  comminan  narcbant,  it  ia  a  iofflcient  memonul- 
dnm  of  the  aale  of  the  gondi  within  theaCatoleof  rranda.  Battnra  t.  Sal- 
Ian,  5  Han.  ^Jahai.  117.  But  a  written  afreameat  majbewaiTed.and 
tba  terma  of  it  varied  by  a  aalneqnmt  paiol  agieament,  for  that  beconMa  a 
saw  anbaeqneut  contract  Thomaa  v.  Canie,  Bnsard'i  M.  S.  Rtf.  cited 
in  liiee'tiKf.til.  Agiaeroant,  aac.  in.  N«l  v.  Chevea,  J  Bail  S.  C. 
Rep.  537.  Id  Uuigford  t.  Comminga,  4  Alabama  R.  N.  8.  4A,  H  w«i 
declared  that  either  tha  time  or  the  plaoe  of  parfbrmaaca  fixed  in  a  writ- 
ten contract,  may  be  changed  or  modified  by  a  aabaequenl  parol  agica- 
ment.  A  mntnal  prnmiae  by  pare),  may  be  wuvad  and  the  party  diacbargod 
by  parol,  before  any  breach.  Eluf  t.  GiUatt,  1  M.^W.  55.  Hadumak 
Beak  t.  Cnrtia,  34  Ifoiac  Rep.  36. 

t  Patkhnnt  t.  Tan  Cortland,  1  Jiiu.  CI.  Rtp.  380,  381.  Aboe)  v. 
Badcliff,  13  Jofaw.  Rtp.  397.  Tide  npr;  p.  49S.  II  vaa  held,  in  the 
oaav  of  Towera  v.  Oabonie,  Sir.  Rtp.  SOG,  and  Clayton  t.  Andrew*,  4 
Burr.  Rep.  SlOl,  that  a  oontraei  for  the  aale  of  gooda,  to  be  tktnajfr 
fniaeti  6y  waritaadlBioBr,  waa  not  within  the  ilatDle  of  franda,  whkk 
only  related  to  aalee  when  the  deli*ery  waa  to  be  imntediats,  and  tbe  bny- 
er  immediately  answerable.  In  the  one  caae,  the  ooaoh  wa>  to  be  anet- 
warda  made,  and  in  tha  other,  the  wheat  waa  to  be  thraahad ;  and  aa  tba 
aitlBl*  contracted  to  be  aold  waa  to  be  first  manofkotDred,  or  labonr  ba- 
•towed  npon  it,  tho  oontract  might  be  dermed  to  be  one  fi>r  work  and  Ik- 
bonr  in  making  cr  preparing  an  article  for  delivery.  Theae  oaaea  ha** 
bean  liaoe  aameirhat  qnealioned,  and  the  latter  went  qaita  far  with  ita  Urn- 
tlnetion.    It  aoenM  now  to  be  aettled,  thai  tha  aUtate  ot  ft«ada  edanda  la 
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*IX.  0/ sales  of  goods,  as  efeeted  by  fraud. 
Though  there  be  a  judgment  against  the  vendor,  aiid 
the  purchaser  has  notice  of  it,  that  fact  vili  not,  of  itself, 


aiecntory  ai  wall  u  to  eiecntad  c<mtracU ;  ai>d  thai  if  Ihe  ailicle  aold 
exiatsd  at  the  titDa  in  toUdo,  and  waa  capable  of  dalivaiy,  the  contiaet  ia 
within  the  atatnle  of  itvaim ;  but  if  the  sTticle  ia  to  i>a  afterwarda  maan- 
factured,  or  prepated  by  work  and  laboni  for  delivery,  the  contiact  ia  uM 
within  the  aUtnte.  RoDdasn  r.  Wyait,  S  H  Black't  R.  63.  Cooper  t. 
Elaton,  7  Ttrm  B.  14.  SniitL  *.  Snmina,  9  B.  ^  Crm.  561.  Godadea 
T.  Lance,  1  jrJVaUnn'*  S.  C.  H.  61.  Hight  t.  Ripleif,  IS  Maine  R.  137. 
BenneU  v.  HnU,  10  Johiu.  Rtp.36i.  Cnnkahank  v.  Burreli,  18  Ibid.  58. 
SawaU  T.  iltcb,  8  Cmetit't  Rep.  315.  Jackion  t.  Corsrt,  5  WendeU,  139. 
Tbeaa  lattar  onav  admit  the  distinction  tbove  ataled  to  be  veil  aetlled, 
and  that  It  go«a  to  sntain  the  oDirectneaa  of  the  dediioni  in  Strangt,  if 
not  in  SttTTMD,  tlMngh  not  entirely,  upon  the  gronnd  aaanzned  in  them. 
And  yet,  in  Garbntt  v.  Wataoo,  5  Banm.  ^  Aid.  613,  the  deciaian  of 
Clayton  t.  Andrewa  ia  Bttongly  and  jiutl;  ahaken,  aa  haTing  pnalied  the 
diMinction  to  an  extreme  of  refinement ;  and  thongh,  in  the  laat  caie,  the 
wcka  of  flonr  wld  were  not  then  prepared,  but  were  to  be  pit  ready  Gnr 
daliTery  in  a  lew  weeki,  yet  the  aala  was  held  to  be  within  the  itBtnt*, 
and  that  thongh  the  flour  waa  not  ground  at  the  time,  it  waa  atill  a  coa- 
traet  for  the  lale  of  gooda,  and  not  for  work  and  labour  and  malviale 
found.  Thie  eeema  to  be  the  meal  raaaonahle  oontrnetion  of  anch  a  con- 
tnot.  Bee,  abo,  to  the  S.  P.,  Downs  t.  Koai,  33  WndeU,  370,  and  aea 
in  Soott  T.  Eastern  Co.  S.  W.  Co.  IS  JTMiint  ^  WtUbt/,  33,  where  part  of 
Ihe  goods  aia  made  and  dslirered,  and  the  residue  are  to  be  mannikctored 
aeoording  lo  order,  the  whole  forma  one  enlin  contraot  and  the  aooep- 
tanoe  of  part  applies  to  the  whole  so  as  to  satisry  the  statate  of  (Tanda. 

The  court  of  appeali,  in  Maryland,  in  Eidietberger  t.  M'Canly,  5  ifsrr. 
^  JoAit*.  313,  followed,  with  aome  ralnctance,  the  ease  of  Clayton  t.  An> 
drewB,  and  declared,  that  it  was  not  to  be  eilended  to  oasei  where  the 
w*A  and  leboor  to  he  done  might  be,  of  themselTea,  ooandered  parts  of  Ihe 
contract.  The  Bn^ish  etatnle  of  9  Geo.  IV.  oh.  li,  entitled,  '■  Aa  aot  br 
rendering  a  written  memonndnm  neceeaary  to  the  TBliditj  of  certain  pte- 
misee  and  engagements,"  has  proTided  fix  this  ease,  \ij  deolariag  thai  llio 
■tatute  of  frandi  of  39  Car.  II.  ch.  3,  shall  eiland  to  all  oontracta  fw  the 
sale  of  goods  of  the  ralne  of  ten  ponnde  and  upwards,  aotwilhAanding  the 
goods  may  be  inteaded  to  be  delivered  at  amne  fiitnTe  tinie,  or  mey  not,  at 
Ibe  time  of  the  contnct,  he  aotoally  made,  jmianred,  or  provldedi  <v  fit,  er 
nady  for  delirery,  or  come  aot  may  be  raqniaita  for  Ihe  ""^^g  or  complet- 
ing thereof,  or  rendering  Ihe  same  fit  for  dellTery.  It  was  said,  hi  the  l*M 
aentnry  at  Weetminster  Hall,  that  the  statute  of  fraud*,  of  99  Car.  IL  had 
aot  been  explained  at  a  leaa  ospenae  tban  one  hundred  tboownd  poaad* 
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affect  the  validity  of  the  sale  of  peisonal  pitgMitf. 
*613    But  if  ths  "purchaser,  knowii^  of  the  judgm«it, 

purchases,  vith  the  view  and  purpose  to  defeat  the 
creditor's  execution,  it  is  iniquitous  and  fiaudulent,  not- 
withstanding he  may  have  girea  a  full  price,  foi  it  is  as- 
sisting the  debtor  to  injure  the  creditor.  The  questini  of 
fraud  depends  upon  the  motive.  The  purchase  must  be 
hmafide,  as  well  as  upon  a  valuable  cimsideration.  Hie 
rule  has  been  repeatedly  declared  and  established.' 
Whether  it  would  be  an  act  of  fraud  sufficient  to  vacate 
the  contract,  if  the  purchaser,  knowing  of  his  own  insol- 
vency, and  utter  incapacity  to  make  payment  but  with- 
out using  any  device  or  contrivance  to  deceive  the  ven- 
dor, purchases  goods  of  another,  who  is  ignorant  of  his 
insolvency,  and  sells  them  under  the  belief  of  the  sol> 

vency  as  well  as  good  faith  of  the  buyer,  is  a  ques- 
*6i4    tion  which  'was  raised,  but  left  undecided  in  Cofs- 

ysra  v.  Ennis>  It  has  been  since  decided  in 
another  case,^  that  the  mere  insolveney-of  the  vendee^ 
and  the  liability  of  the  goods  to  immediate  attachment 
by  his  creditors,  though  well  known  to  himself  anduot 
disclosed  to  the  vendor,  would  not,  of  itself,  avoid  the 
sale.  In  that  case  there  was  no  false  assertion,  or  fran- 
dulent  misrepresentation  or  deceit  practised,  or  concert,  or 
mciet  agreement,  with  any  other  petaon,  and  theie  aras 


wUohlwTamaauiwnapui  it,tlMt  vemigbt  patdovM  tlwtiuii  at  a;id- 
lioD  wmi  npwaid*.  How  huudan*  it  would  now  nmi  t*  b«,  to  atunpt  to 
MBHt  tba  lUtata  in  iwir  laagnaga,  or  to  diMnrb  Uu  ordai  ud  atyla  of  ito 
■nmiwitiaa,  ooamlBriBf  bmr  cortl;  ita  jodioiat  liqnidalioa  bu  ba«ii,  aad 
how  •pptitalUa  Ha  prariaoM  an  to  Uie  dailj  ooatTMta  aad  pnetioil  afite 
af  mankiad.  It  hai  baaa  affirnwt  in  Bnxland,  tliat  «nij  Una  aT  it  wM 
warth  a  inlaid; ;  and  nnillaim  txprnean  ibowi  bow  diffisnlt  it  a,  b;  aaw 
aej.  and  ai' 


1^  Dritioian, and  tbe  riMlnw  »nd  niiiHinaiiiiiil  iif  iill|i|iiiii 

•  Lord  Haaa&eld,  1  Ban-.  R*f.  474.  Caup.  JI9.  4S4.  SallM,  Ch.  J., 
8  raaat.  B«p.  678.  B«>i*  v.  Gaanaay,8  JnUi.  &^446.  DiMMta.J., 
7  Strg.  4  BmaU,  89. 

ff'MRtr.»76. 
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BO  direct  evidence  that  the  TQjuie«  knew  at  the  time  that 
he  was  insolveat.  The  decidon  was  put  upon  the  ground 
that  the  credit  was  iu  fact  obtained  without  auy  fraudu- 
lent intent,  and  the  validity  of  the  sale  would  depend 
upon  the  decision  of  the  question,  whether  there  was 
fraud  in  fitct.* 

If  the  vendee  discovers  that  he  is  insolvent,  and  that 
it  is  not  in  his  power  to  pay  for  the  goods,  the  courts  have 
allowed  him  to  rescind  the  contract,  and  return  the  goodi 
to  the  seller  with  his  assent,  provided  he  did  it  before  the 

*  It  wu  HtUed  in  tba  oout  of  emra  of  N«w  York,  in  Lupin  v.  Hair*,  6 
WndelTi  Rtp.  77,  that  wlun  good*  •»  delinred  muxnidiliotiBUj  to  Iba 
Tindee,  a  miatake  or  error  ai  to  hii  ■olTsacy  will  oat  inTslidata  Uw  am- 
tiaot,  or  entitiB  tbs  vendor  to  reUef ;  fat  th«  vendor  of  pemMial  property  bia 
no  lien  on  the  g;ooda  cold  and  deIiTst«d.  Bat  if  tliere  be  f^od  in  fact  «d 
the  part  of  the  bnyor  in  respect  to  the  pnrohaae,  the  vendor  may  elect, 
either  to  affirm  the  aale,  and  me  for  tba  prioe,  or  to  treat  the  aale  ae  void, 
and  Ibllaiv  Ibo  prade  or  procaade,  aven  into  the  handi  of  a  tbird  pent«, 
who  received  tbem  withont  paying  any  new  cinurideratian.  Lloyd  t.  Brew- 
■ter,  4  Paigt'i  Ch.  Rep.  537.  Cury  v.  Hotailing,  1  HUPt  N.  Y.  Rep.  311. 
OaorgB  V.  Kimball,  ?4  Fiek.  Rep.  341.  If,  however,  tbe  pnrchuer  tma 
the  frandnlent  vendee  hae  aotnally  paid  Ibr  tbe  soodi,  ha  will  hold  them. 
8««  tba  iMt  oMo  impra.  A  fraadoloat  porabaee  of  gooda  givee  no  title  «• 
•gainat  the  vendor,  nor  will  moh  a  porchwer*!  tranifer  of  the  ffoode  tn  pay 
or  seonre  a  bona  fide  creditor  for  a  pra-exiiting  debt,  VMt  a  title  in  the  era- 
dilor.  Bat  if  the  under  oraeeond  pnrchuer  abtaine  the  goods  kasjUt,  fn 
tba  nenal  eoune  of  trade,  by  givin|[  valne,  or  iDcnrring  reapooiiblities  on  the 
MriBB|^  of  a  pledge  of  thegM^bamay  bold  tbsgeodiaeagBinM  tbeori- 
gtaal  Teudor.  Boot  v.  Fkeuch,  13  Wendell,  576.  Tnitt  v.  Watian,  3 
Fimfitld,!i!i7.  Howrey  V.  Walib,  8  CnsM,  338.  Bowley  v.Bigelafr,13 
Piek.  307.  Bat  theae  latter  eases  are  questimied  in  Adi  r.  Pntnam,  1  Hilf* 
N.  ¥.  Sep.  30G,  7,  and  with  tbe  ezoeplioD  of  oommenial  p«per,  the  rale  la, 
that  he  who  baa  aaqoired  no  title  san  convey  none.  Tide  lupra,  p.  394, 
notSL  In  the  jnriipmdenca  of  some  parts  of  continental  Eoic^,  it  is  mU 
mitled  that  thara  exiets  a  presumption  juris  «l  dtjan  of  lrand,if  thebnyer 
baoomea  insolvent  within  a  few  days,  (aod  which,  m  soma  easea,  bia 
betD  fixed  at  three,}  after  leoeiving  the  goodk  Vott,  Ctm.  ad  Patid.  6. 1. 
14,  cites  eenreial  anthoritiei  ia  enppiHt  of  this  niia.  In  ITSSitwasaUampl- 
ad  to  ha  introdocad  into  the  law  of  Scotland  as  a  mle,  that  tbe  e—tiafmi, 
witikin  three  daya  after  the  parchaae,  abnold  be  raoeived  as  evidenee  ptr  m 
of  fiand ;  bnl  snob  a  strict  and  preeiee  test  wu  finally  rejeatad,  in  1768,  in 
tbe  ease  of  Alien  &.  Stewart  t.  Tbe  Craditots  af  Steio,  1  Bttt*  Ctm. 
344—348. 
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contract  wu  ccnsummated  by  an  absolnte  delirery  and 
acceptance,  and  provided  it  vas  done  in  good  laith,  and 
not  vith  the  coloiuable  design  of  favouring  a  particolar 
creditor.  He  cannot  rescind  the  contract  after  the  transit 
has  ceased,  and  the  goods  have  been  actually  received 
into  hts  possession,  and  the  rights  of  other  creditors  have 

attached.' 
*516        *(!,)  On  the  subject  of  fraudulent  sales,  another 

and  a  very  vexatious  question  has  arisen,  as  to  the 
legal  consequence  and  eflfect  of  an  i^reement  between  the 
parties  at  the  time  of  the  sale,  that  possession  was  not 
to  accompany  and  follow  the  bill  of  sale  of  the  goods. 
There  is  no  doubt  of  its  being  evidence  of  fraud  ;  but  the 
great  point  has  been,  whether  the  &aud  which  was  to  be 
inferred  in  such  a  case,  was  an  inference  of  law  to  be 
drawn  by  the  court,  and  resulting  inevitably  from  the 
fact,  or  whether  the  fact  was  only  evidence  of  fraud  to 
be  drawn  by  the  jury,  and  susceptible  of  explanation. 
The  history  and  diversity  of  the  decisions  on  this  subject 
form  a  curious  and  instructive  portion  of  our  jurispm- 
dence. 

By  the  English  statutes  of  3  Ifen.  TIL  and  13  Eliz. 
ch.  6,  which  have  been  re-enacted  in  New  York,^  and 
the  essential  provisions  of  which  have  been  adopted  ge- 
nerally throughout  the  United  States,  all  conveyances  of 
goods  and  chattels  not  made  bona  fide  and  upon  good 
consideration,  but  in  trust  for  the  use  of  the  person  con- 
veying them,  or  made  to  delay,  hinder,  or  defraud  credi- 
tors, are  declared  to  be  void ;  and  it  is  everywhere  admii- 


•  BunM  T.  Freeluid,  6  Ttnn  Rtp.  80.  RiohwkiHi  t.  Gom,  3  £«.  4- 
Pmll  119.  Neibi  t.  Ball,  3  Eatl'i  Rtp.  117.  INioii  t.  Bddwin,  5  JM. 
175  Salter  t.  field,  5  Term  lUp.  811.  In  Ne«te  t.  BaU,  Lord  KeoyaB 
Mid,  it  WW  mnch  to  be  wahed,  that  where  gtMidi  continned  id  bnlk.  sad 
diKeroibla  from  the  Keaersl  mus  of  the  tisder*!  property  at  the  tims  of 
baukraptejp,  that  they  ooold  be  retomed  to  the  anginal  awnen  who  had 
receired  no  compeniatioD  for  then,  bal  that  it  could  not  be  done  withoal 
brsakiag  in  upon  the  wlurie  ayitem  of  the  baakiapt  law*. 

*  Tido  rapra,  p.  440. 
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ted,'  that  the  statutes  of  fraud  of  13  and  37  Eliz.  were 
declaratory  of  the  principles  of  the  commoQ  law ;  and 
the  decisions  of  the  English  courts,  are,  therefore,  ap- 
plicable to  questions  of  conslructire  fraud  arising  in  this 
country.'' 

Tifftfn^s  case,'  which  arose  in  the  star  chamber  in  the 
44th  Eliz.,  is  the  basis  of  the  decisions  on  the  question 
of  fraud  arising  from  possession  being  retained  by  (he 
vendor. 

Among  other  indicia  of  fraud  upon  which  the 
court  relied,  'and  adjudged  the  deed  fraudulent  in  *516 
that  case,  a  prominent  one  was,  that  the  vendor, 
after  a  bill  of  sale  of  chattels  for  a  valuable  consideration, 
to  a  creditor  continued  in  possession,  and  exercised  acts 
of  ownership  over  the  goods.  Afterwards,  in  Slotie  y. 
Orvbham,*  upon  a  bill  of  sale  of  chattels,  being  a  lease 
for  years  the  vendor  continued  in  possession  ;  but  as  the 
conveyance  was  only  conditional  upon  payment  of  mo- 
ney, it  was  held,  that  the  possession  did  not  avoid  the 
sale,  as  by  the  terms  of  the  deed  the  vendee  was  not  to 
have  possession  until  he  had  performed  the  condition. 
The  rule  was  explicitly  declared  la  SkeppartPs  Touch- 
stone, in  the  time  of  James  I.,  that  if  a  debtor  secretly 
made  a  general  deed  of  his  goods  to  one  creditor,  and 
continued  the  use  and  occupation  of  the  goods  as  his  own, 
the  deed  was  fraudulent,  and  void  against  a  subsequent 
judgment  and  execution  creditor,  notwithstanding  the 

•  Lonl  MsDifieli],  Caap.  Rtp.  434.  Manhill,  Ch.  J-,  1  Crawk'*  Rtp. 
3Ifi.    SobertuD  v.  Evell,  3  Mm/.  Rep.  1.    Slorj,  J.,  1  OalL  Rip.  4S3. 

k  By  anuiructive  fraudt  an  meant  such  coDtrscIs  oi  acti,  aa,  tboagb 
not  originating  in  any  aclnsi  CTtl  deiign  or  eoDtiivaDce,  to  perp«trsta  a  poi- 
itive  fnai  or  injary  Dpoa  other  penoDS,  an  yel,  by  IhaJi  teodancy  to  da- 
ceira  or  roiilsad  otberpenona,  at  to  liolata  poblic  o(  priralo  confidoDca, 
w  to  impaii  or  injare  the  pablie  inlereata,  deemed  eqaalty  rapraheunU* 
with  pomlirs  (taod  ;  and  Iberefora  are  prohilulad  by  law,  ai  within  the  tama 
reaaon  and  mlaohief  aa  con  traola  and  acta  done  mab  oniiiM.  fitffry'a  Cmwi. 
on  £juity  Jariiprudtna,  SSI. 

•  3  Co.  87,  3.  P.  InlVa,  p.  539,  note. 
I  3  BvUt.  Rep.  335. 
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deed  was  made  upon  good  consideration.*  Again,  in 
Bucknal  v.  Roiaton,^  a  bill  of  sale  of  goods  vas  given  by 
way  of  seourity  or  pledge  for  money  lent,  and  a  trust  in 
the  vendor  to  keep  the  goods,  and  sell  them  for  the  bene- 
fit of  the  vendee,  appeared  on  the  lace  of  the  deed ;  and 
for  that  reason  it  was  held  by  the  lord  chancellor  not  to 
be  fraudulent.  One  of  the  counsel  in  that  case  obsenredr 
that  it  had  been  ruled  forty  times  in  his  experience  at 
Guildhall,  that  if  a  man  sells  goods,  and  still  continues  in 
possession  as  visible  owner  of  them,  the  sale  was  fraudu- 
lent and  void  as  to  creditors.  The  case  of  a  mortga^^  of 
goods  was  afterwards  held,  in  RytiU  v.  Rowles,"  not  to 
form  an  exception  to  the  general  rule  rect^nized  in  the 
former  cases.  It  was  declared  by  very  strong  authority 
in  that  case,  that  a  mortgagee  of  goods,  permlttii^  the 
mortgagor  to  keep  possession,  had  no  specific  lien  against 
general  assignees  under  a  commission  of  bankruptcy ; 
and  he  was  understood  to  confide  in  the  personal  credit 

of  the  vendor,  and  not  in  any  security.  Though 
•517    "that  case  was  decided  upon  the  bankrupt  act  of 

21  James  I.,  and  not  upon  the  statutes  of  Eliza- 
beth, the  reasoning  of  die  court  relative  to  the  distinction 
between  absolute  and  conditional  sales  and  mor^ages,  was 
founded  on  general  principles  applicable  to  every  case. 
It  was  the  doctrine  of  the  case,  that  in  a  mortgage  of  goods 
the  mortgagee  takes  possession ;  and  that  there  was  no 
reason,  unless  in  very  special  cases,  why  an  absolute  or 
conditional  vendee  of  goods  should  leave  them  with  the 
vendor,  unless  to  procure  a  collusive  credit.  There  was 
no  distinction,  it  was  admitted,  under  the  13  Eliz.,  be- 
tween conditional  and  absolute  sales  of  goods,  provided 
diey  were  fraudulent ;  and  continuance  in  possession  by 
the  mortgagor  was  fraudulent  at  common  law,  and  void  by 
the  statute  of  ElizcAeth. 


k  Frtt.  i»  Ci.  SBS. 

•  1  V,ty,  U8.    lAtk-Rtf.  1^ 
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Tba  doctrine  of  that  case  was  powerfully  sustained  by 
Lord  Mansfield,  in  Worsely  v.  Demattos  ^  Slader.^ 
That  case  arose  under  die  bankrupt  act  of  21  James  I., 
and  It  was  helcTby  the  K.  B.,  that  a  mortgage  of  goods, 
with  possession  retained  by  the  mortgagor,  was  fraudu- 
lent in  law,  equally  as  it  would  be  upon  an  absolute  sale. 
To  give  a  creditor  priority  by  such  a  mortgage,  when  the 
mortgagor  is  allowed  to  appear  and  act  as  owner,  is  ena- 
bling him  to  impose  upon  mankind  by  false  appearances ; 
for  where  possession  is  not  deliTeied,  goods  may  be  mort- 
gaged a  hundred  times  over,  and  open  a  plentiful  source 
of  deceit.  But  iu  Cadogan  v.  Kennet,^  where  household 
goods,  by  settlement  before  marriage,  in  coosideratiou  of 
the  marriage,  and  of  the  wife's  marriage  portion, 
were  conveyed  to  trustees  in  trust  for  the  settler  for 
-life,  remainder  to  his  wife  for  life,  and  remainder 
to  the  sons  of  the  marriage,  it  was  held,  that  those 
goods  were  protected  from  execution  in  fevour  of  a 
creditor  existing  at  ^e  time  of  the  settlement,  though  the 
grantor  continued  in  possession  of  tlie  goods.  The  trans- 
action was  fair  and  honest  in  point  of  &ct,  and  it  was 
part  of  the  trust  that  die  goods  should  continue  in 
the  house.  •Other  subsequent  cases  have  establish^  *6 18 
ed  the  rule,  that  the  wife's  goods  may,  before  mar- 
riage, be  conveyed  to  trustees  with  her  husband's  assent, 
for  her  use  during  coverture,  and  such  property  will  not 
be  liable  to  his  debts.<:  Again  in  Edioards  v.  Harben,* 
the  K.  B.  laid  down  the  principle  emphatically,  that  if 
the  vendee  took  an  absolute  bill  of  sale,  to  take  effect  im- 
mediately by  the  face  of  it,  and  agreed  to  leave  the  goods 
in  possession  of  the  vendor  for  a  limited  time,  such  an 
absolute  conveyance,  without  the  possession,  was  such  a 
circumstance  per  se  aa  made  the  transaction  fraudulent 

>  1  Burr.  Bep.  467. 
»  Coiep.  Rep.  433. 

<  HuMlialoD  T.  Gni,  S4  Gno.  111.    3  Term  Aip.  GSO.  n.    Jsnn*D  t. 
'Wolohu,  3  Ibid.  618. 
'  S  Term,  587. 
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in  poiot  of  lav.  It  vas  admitted,  however,  that  if  the 
vant  of  immediate  possession  be  consistent  with  the 
deed,  as  it  was  in  Bucknal  v.  Roiston,  and  Lord  Cadogan- 
T.  Kennet,  and  as  it  is  if  the  deed  be  conditional,  and  the 
vendee  is  not  to  have  possession  until  he  has  performed 
the  condition,  the  sale  was  not  fraudulent,  for  there  the 
possession  accompanied  and  followed  the  deed  within  the 
meaning  of  the  rule. 

After  the  English  rule  on  this  subject  had  been  thus  di»- 
cussed,  declared  and  settled,  it  was  repeatedly  held,  that 
an  absolute  bill  of  sale  of  chattels,  unaccompanied  with 
possession,  was  fraudulent  in  law,  and  void  as  against 
creditors.'  The  change  of  possession  was  lequired  to  be 
substantial  and  exclusive.  But,  on  the  other  hand,  Uiere 
have  been  many  exceptions  taken,  and  many  quali6ca> 
tions  annexed  to  the  general  rule ;  and  it  has  become 
difficult  to  determine  when  the  circumstance  of  posses- 
sion not  accompanying  and  following  the  deed,  are  per  se 
a  fraud  in  the  English  law,  or  only  presumptive  evidence 
of  fraud,  resting  upon  the  facts  to  be  disclosed  at  the  trial. 
It  certainly  is  not  any  thing  more,  if  the  purchaser 
'519  was  not  a  creditor  at  the  time,  and  'the  goods  were 
under  execution,  and  the  transaction  was  notorious, 
and  not,  in  point  of  fact,  either  clandestine  or  fraudulent. 

In  Kidd  v.  Rawlitiaon,^  goods  were  purchased  on  exe- 
cution by  a  stranger,  and  left  in  possession  of  the  debtor 
for  a  temporary  and  honest,  and  humane  purpose ;  and 
as  the  parties  did  not  stand  in  the  relation  of  debtor  tmd 
creditor.  Lord  Eldon,  as  Ch.  J.  of  the  C.  B.,  held,  that 
the  title  was  in  the  vendee.  He  admitted,  that  a  bill  of 
sale  of  goods  might  be  taken  as  security  on  a  loan  of 
money,  and  the  goods  fairly  and  safely  left  with  the 


■  Piigel  T.  Psrchani,  1  Eip.  JV.  P.  Rip.  H05.  WordoU  t.  SmilU,  1 
Campb.  N.  P.  Rep.  332.  In  EMlwood  t.  Brown,  1  Ryan  ^  Mvodg.  313, 
Lord  Teoderdea  dineoted  from  the  doctrina  in  Wordell  t.  Smith,  and  he 
held  Dac-deliTerjr  into  pamtmoa  to  b<  only  prima  foci*  evideocs  of  &wid.- 

kSSct.  $  Pull.  59. 
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debtiw.  The  decision  in  this  case  was  conformable  to 
one  made  by  lord  Holt  under  similar  circumstaDces  ;■ 
and  Lord  Eldon  many  years  afterwards,  when  lord  chan- 
cellor,^ adhered  to  the  same  doctrine,  and  declared,  that 
possessionof  chattels  by  the  vendor  was  only  prima /aci« 
eTidence  of  fraud,  if  the  property  cannot  be  reached 
by  bankruptcy,  and  the  possession  be  according  to  the 
deed  which  creates  the  title,  and  the  title  be  publicly 
created,  it  is  not  fraudulent  Other  cases  bare  ^otectad 
the  purchaser  vX  goods  seized  on  execution,  (and  wheth- 
er the  purchase  was  from  the  sheriff  or  the  defendan  t  seem- 
ed to  be  immaterial,)  from  subseqnent  ezecutioDS,  though 
the  goods  were  suffered  to  cimtioue  in  tlie  possessicm  of 
the  defendant,  on  the  ground  that  the  transaction  was 
necessarily  notorious  to  the  whole  neighbourtiood,  and 
the  execution  notice  to  the  world  ;  and  the  cases  being 
free  from  fraud  in  feet,  were  under  those  circumstances, 
free  from  the  inference  of  fraud  in  law."  The  questioa 
«rf  fraud  in  such  cases  is  declared  to  be  a  question  of  fact 
for  the  jury.  The  purchaser  of  goods  sold  at  auction,  by 
trustees,  under  an  assignment  by  an  insolvent  debtor,  is 
also  protected,  though  he  leave  the  goods  in  the 
possession  of  'the  prior  owner,  provided  it  be  a  '620 
matter  of  fact  to  be  found  by  a  jury,  that  the  as- 
signment was  not  made  with  a  fraudulent  intent,  and 
that  the  sale  was  notorious.^ 

So,  a  person  may  lend  his  goods  for  another's  use,  and 
except  in  cases  of  bankruptcy  under  the  statute  of  31 

'  Cdle  T.  D&Ties,  1  Lord  Raym.  734. 

b  Iddf  Arnorisll  v.  Pbipps,  ID  Veny,  145. 

•  Watkini  t.  Birch,  4  Taunl.  Rtf.  623.  JoMpb  T-  lagnham,  6  Ihid 
336.  Idtimsr  t.  BaUon,  4  Bornur.  ^  Crtti.  G59-  But  in  Ininy  t. 
ttapitj.  It  Metrnm  ^  WrUby,  3GT,  where  gooii  were  eeiied  on  eiacu- 
tion  nndsr  b  judpnent  friiadiileDt  ■guaat  crediton,  and  tbey  ToHained 
untold  in  (he  baadi  of  the  lAienff'  who  racBiyad  a  Eobaeqaenl  aiecutian 
fiinnded  on  a  bona  fidt  dabt,  snd  aftfr  natUt  of  the  fravd,  oegleeUd  to  aell 
on  Uie  kttei  writ  and  returned  it  nulla  lona.ba  wai  heldbablato  an  action 
foi  a  f  alM  retnni. 

a  Leonatd  t.  Baker,  1  Sauk  ^  8tli».  9S1. 
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Jwnes  I.,  they  will  be  protected  from  the  creditors  of  the- 
person  for  whose  use  they  were  supplied.^  In  Stetoard 
V.  Lombe,^  a.s  late  as  1&20,  the  court  of  C.  B.  even  ques- 
tioned very  strongly  the  general  doctrine  in  Edwards  v. 
Barben,  that  actual  possession  was  necessEuy  to  transfer 
the  property  in  a  chattel,  and  the  authority  of  the  case 
itself  was  shaken.'  The  conclusion  from  the  more  re- 
cent English  cases  would  seem  to  be,  that  though  a  con- 
tinuance in  possession  by  the  vendor  or  mortgagor  be 
prima  fade  a  badge  of  fraud,  if  the  chattels  sold  or  mort^ 
gaged  be  transferable  from  hand  to  hand,  yet  the  pre- 
sumption of  fraud  arising  from  that  circumstance  may 
be  rebutted  by  explanations  showing  the  transaction  to 
be  fair  and  honest,  and  giving  a  reasonable  account  of 
the  retention  of  the  possession.  The  question  of  fiaud 
arising  in  such  cases,  is  not  an  absolute  inference  of  law, 
but  one  of  fact  for  a  jury  ;  and  if  the  personal  chattels 
savour  of  the  realty,  as  for  instance,  the  engines,  utensils 
and  machinery  belonging  to  a  manufacturing  establish- 
ment, no  presumption  of  fraud  will  arise  from  the  want 
of  delivery. <■  So  a  bill  of  sale  of  goods  is  good  as  be- 
tween the  parties,  though  no  possession  be  given  at  the 
time,  when  the  interest  of  third  persons  are  not  con- 
cerned." 


•  DawMD  V.  Wood,  3  Taant.  Stp.  356. 
»  1  Bred.  ^  Sing.  S06. 

■  The  cue  wu  howerar  corroboratsd  ia  Reed  t.  Wilmot,  7  Bitigkam,. 
583,  and  bf  Mr.  Jiulice  Lamence,  in  1  Taanlen,  383. 

<i  Eutwood  T.  firown,  I  Rymt  j-  Maodj/,  312.  Woodeimui  t.  Baldock, 
8  Taunt.  Rep.  676.  Joeeph  v.  Inpabaio,  Ibid.  83B.  Reed  t.  Bladei,  5 
Aid.  SIS.  Hoffman  v.  PiU,  5  Etp.  N.  P.  Rtp.  33.  Annitreug  t.  Bal- 
dock,  1  Oom'a  N.  P.  Rip.  33.  Storer  t.  Hnnler,  3  Banta.  ^  Cnu.  368> 
Martindals  t.  Booth,  3  Bantw.  j-  Adolph.  498.  On  the  other  bud, 
when  goadi  were  wized  on  Ji.  fa.  and  not  aold  b;  diiMtion  of  tlie  pl^liff, 
bat  left  andei  the  control  of  the  defendant  Aum  March  lo  Novembsr,  the 
ezecntioD  and  lev;  wei«  deemed  frandoleut,  and  the  goodi  were  held  to 
be  liable  to  a  tabseqaeDt  jL/a.  Lorick  v.  Crowder,  8  Barttie.  ^  Cru*.. 
139. 

•  Wanen  t.  Magdklen  Collage,  1  Ra.  1E9.     Martindate  t.  Booth,  3   B 
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The  lav  on  this  sul^t  is  still  more  unsettled  in  this 
country  than  it  is  in  England. 

*In  the  supreme  court  of  the  United  States,  the  *S21 
doctrine  in  Edwards  v.  Harben,  has  been  explicitly 
and  fully  adopted ;  and  it  is  declared,  that  an  absolute 
bill  of  sale  ia  itself  a  fraud  in  law,  unless  possession  ac- 
companies and  follows  the  deed.*  This  decision,  of 
course,  leaves  open  for  discussion  the  distinction  taken  in 
that  case  between  a  bill  of  sale  absolute,  and  one  condi- 
tional upon  its  face,  and  also  the  conclusions  in  the  other 
cases  where  the  continuance  of  possession  in  the  vendor 
is  consistent  with  the  deed.  The  principle  of  the  deci- 
sion at  Washington  has  been  adopted  in  the  circuit  courts 
of  the  United  States,  and  we  may  ccmnder  it  to  be  a 
settled  principle  in  federal  jurisprudence.  In  pursuance 
of  the  rule,  if  property  be  abroad,  and  incapable  of  actual 
delivery  at  the  time,  as  in  the  case  of  a  ship  at  sea,  the 
possession  most  be  assumed  as  soon  as  possible  on  the 
arrival  of  the  vessel  in  port.ii 

In  Virginia,  the  same  principle  has  been  directly  and 
repeatedly  adjudged  to  be  well  settled ;  and  it  is  de- 
clared, that  an  absolute  bill  of  sale  of  personal  property, 
with  possession  continuing  in  the  vendor,  is  fraudulent 
per  ae  as  to  creditors,  without  other  evidence  of  fraud, 
or  being  connected    with   other    circumstances.'      In 


j-  Aid.  SOS.  JooM  V.  Y>tM,  9  B.  ^  Cnit.  519.  Dm,  bi  Robtrli  t. 
Rsbarti,  3  B.  f  A.  369.  A  deed  conitniclivel;  fraadnlant  u  to  cndiun, 
nty  ba  good  to  every  othet  iptent  tad  parpoM,  and  lUiid  both  in  l&w  and 
•(jnUy.    1  Slory'i  Bq,  364,  365,  371. 

•  Haitiiltoa  t.  RnMell,  1  CrancA'i  Sip.  309. 

V  United  SUlee  t.  CanyB|h«D,  4  DalL  Rep.  358.  S.  C.  WtOam  C.  C. 
K.  178.  Meeker  t.  WileoD,  1  OalL  Rtp.  419.  Hair  t.  Glennie,  4  MaitU 
4  Selm.  340. 

•  Alexander  t.  Deneale,  3  MunJ.  Rtp.  341.  Bobertaon  t.  EweU,  3  Ilii. 
1.  In  Lond  T.  Jsffiiee,  S  AandelpA'*  Rtf.  3tl,  the  mle  wai  lomewhat 
qualified ;  uiil  it  irai  held,  that  when  the  grantor  of  perianal  property  ra- 
main*  in  pawweion  after  aaalMolnle  caoTeyance,  the  eanreyuiee,  iifrina 
/mu  frandalent ;  bnt  inch  poeeemm  i*  not  aouelnnTe  evidence  of  frand 
bwring  every  eiplanatioi.     It  will  lay  with  the  panhaaar  tn  expUin  aad 
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^outh  Carolina,  the  same  doctrine  was  alluded  to 
aa  being  founded  on  the  better  authority  ;■  and  in 
on«  casein  equity**  it  was  decided,  that  if  possession  did 
not  accompany  a  bill  of  sale  of  chattels  which  was  not 
recorded,  it  was  void  as  to  the  creditors,  ^ough  there  was 
no  doubt  of  the  &imess  of  the  transaction.  Afterwards, 
in  ^e  constitutional  court,  the  doctrine  of  the  English 
law,  in  Edwards  v.  Sirben,  was  declared  by  all  the 
judges  to  be  a  settled  rule.*    la  Tennessee,  also,  the  doc- 

rdrat  the  pnaumption  of  fraud ;  w  if  «  alats  Em  purchand,  and  Dot  takao 
mwm;  in  mreral  mODtha,  it  may  be  abown  that  ha  waa  too  aick  to  be  ?«■ 
aATOd ;  or  if  a  hon*  be  purchaied,  and  to  b«  a*Dt  for  the  Deit  daj,  a  lev; 
opoD  him  in  the  iDtermediate  time  open  cieeoliaB  afahtat  the  aaHat,  it 
wai  anppowd,  would  bardli^  be  niitaiiMd.  Is  Clayton  T.ABlhoor.GJlM- 
dolpVt  Rtp.  985,  Jodfre  Green  elaborately  iuTeatigatea  the  doctrine,  lai 
ably  atutalna  the  role  astabtiahed  by  the  pteviooa  dDthoritiea.  Aj;ain,  ta 
SydnoiT.  Gee,  4  £ei;i'a  Rip,  535,  the  eoait  of  ^ipeah  held,  that  in 
CMS  of  an  abaolalB  aala  and  delivery  of  ehattela,  and  aa  uiunediKta  ra-de- 
lirery  to  the  veador,  upon  bailment,  for  a  limited  time,  on  valnaUa  CMHid- 
etation,  and  when  the  sate  and  re-delivery  ware  fair  tranaactiuna,  the  bail- 
ment waa  no[  inooniiiteat  with  the  aalfl,  and  eood  within  the  nito  of  Ed- 
Wardi  V.  Hnibelt.  It  was  alao  dsemed  within  the  rule,  and  food,  if  on  aa 
abaointe  and  (airaale  of  chatlela,  poaaemon  be  not  itnmedialely  paaaed  to 
the  Tendee,  bat  it  taken  berora  the  righti  of  any  orvditor  of  vendor  attach- 
ee.  Thie  u  the  MaHsohoMtta  dodrine  is  Bartlett  v.  Williams,  1  Pki. 
Rap.  398.  So,  the  atalule  of  execntioaa  in  Viipnia,  authoriiea  the  ■heriff 
to  take  farthEOOiing  bond*  for  delivery,  at  the  day  and  place  of  Mie,  of  pro- 
perty taken  in  execution. 

•  Croft  V.  Arthnr,  3  Eq.  Rep.  S.  C.  239. 

b  De  Bardeleben  v.  Beekman,  1  Ibid.  346. 

•  Kennedy  V.  Rose,  3  Co)u(.  Rtp.  S.  C.  135.  Hndnal  v.  Wilder,  « 
iW'CortT*  Rep.  S94,  S.  F.  Bat  in  Terry  v.  Belcher,  and  Howard  v.  WQ- 
liams,  1  Bailty'i  S.  C.  Rep.  568,  ST5,  and  Smith  v.  Henry,  3  IHA.  118, 
the  court  of  appeals  in  Sooth  Carolioa  recarred  to  and  adopted  the  more 
modem  and  prevalent,  and  leas  stem  doclrine  of  the  casaa,  that  a  vendot'a 
or  donor's  retaining  posBesaion  after  an  abaolnte  and  DDCondilional  sale  or 
gift  of  ehattela,  naa  not  coneloiive,  bat  only  prima  faeit  evidence  of  Etaod 
for  it  was  eutceptiblB  of  eiplanation.  See  infra,  p.  599,  note  a.  Bat  in 
Andenon  *.  Falter,  1  M'Xutlan,  37,  the  csae  of  Smith  v.  Heory,  in  I 
Hill,  03,  waa  cited  aa  warranting;  the  principle  that  if  a  debtor  in  a  deed  of 
asfignment,  lecnres  aa  advantage  to  himself,  it  invalidates  the  deed,  and 
that  leaving  the  property  in  the  bands  of  the  debtor,  raises  the  premtmp- 
tion  of  a  aeeret  truat  between  the  debtor  and  the  ptsfbrmd  ondilar,  wd 
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trine  of  the  Euglish  law,  as  stated  in  Edwards  v.  Bar- 
hen,  is  clearly  asserted.*  In  Kentucky,  the  same  princi> 
pie  under  the  modifications  it  has  subsequently  under- 
gone in  England,  seems  to  hare  been  adopted  ;  for  after 
an  absolute  bill  of  sale,  if  the  property  remains  in  the  pos- 
session of  the  vendor,  it  is  held  to  be  fraudulent ;  and 
yet,  when  such  possession  is  not  inconsistent  with  the 
sale,  the  fraud  becomes  a  matter  of  fact  for  a  jury>  Af- 
terwards in  Walsh  v.  Medley,^  the  milder  doctrine  was 
declared,  that  a  transfer  of  chattels  by  deed,  without 
any  change  of  possession,  was  not  per  se  fraud,  but  only 
a  matter  of  inference  for  a  jury.' 

tha  daed  ii  raid  m  fu  m  the  lif hia  or  orediton  are  sSiMiled.  lis  \h.w  is 
mck  &  oua  rniMB  the  coDclnaioa  of  ftnad,  "  mi»pabla  of  baiof  rabQtIed  or 
«(plauiad."  Bat  if  Ilia  oiaa  iMtad  eolj  on  eoDJtnietLTa  asd  no  aclKoI 
frmud,  Iha  dead  woald  ba  permitted  to  atand  u  x  aaearity  far  *irf  coaaid- 
antion  advancad  it  the  tima. 

>  Ragan  T.  Keanedjr,  1  Tmn.  Rep.  91.  Since  that  deriaion,  it  bai  bMn 
dMlored,  ia  Calten  t.  Thampaon,  3  Ytrgtr,  475,  uid  id  Hane^  t.  Kil- 
lough,  7  Ytrgtr,  440,  uid  again  ia  Mitchell  t.  BmI,  H.  143,  that  poMaa- 
■ion  nmaining  with  the  Teador  after  an  abaolata  *ale,  or  with  Ihe  grantor 
or  mortgagnr  in  deeda  of  Imat  and  mortgagaa,  ofttr  tbe  tone  ol  parment, 
i*  prnM  facie  avidence  at  frand,  bat  the  piaaamption  ma;  be  repeliad  b7 
proof.  It  vraa  farther  held  (bat  ths  retaining  of  poaaeaaion  by  mortgagor 
of  peraoDal  property  itfore  the  da;  of  payment  i*  not  prima /oete  CTidoace 
of  fraod,  becauae  il  ia  anderatood  to  be  a  tacit  or  preanmfd  agreenient, 
tbat  the  mortgagor  ahoold  retain  pOHeHion.     Bee  alao,  infra,  p.   53$, 

a  Baylor  T.  Smithen,  1  lAUelF*  Rep.  113.  Goldaboiy  t.  Ha;,  1  £i(t. 
Rep.  356.    Handle;  t.  Wabb,  3  J.  J.  HartkaU,  643. 

•  I  />ana'(  Ken.  Rep.  3G9. 

'  Again  in  Bnimmel  v.  Stockton,  3  Dana'i  Ken.  Sep.  134,  and  Langh- 
lin  T,  Fergaaon,  6  Ibid.  IIT,  the  rale  ia  laid  down  alricdy,  Uiat  on  an  ab> 
■olnte  lale  of  moTeahte  propart;,  poaBenion  mnat  go  with  the  title,  or  the 
•ale  will  ^M  per  It  void  aa  (o  cieditan  and  anfaaeqnent  pnrchaiers,  notwith- 
•landing  an;  a^emenl,  howeTor  fair,  that  the  aetler  ma;  retain  ponea- 
rion.  And  each  leema  to  be  tha  law  in  Miaeoari.  SibI;  t.  Hood,  3  Mie- 
MbW  Rep.  390.  Foster  t.  Wallgce,  3  ib.  S3I ,  and  ai  laid  donrn  in  Georgia, 
in  Howland  t.  Dewa,  R.  M.  Charlliin'i  Rep.  386,  The  rale  in  Kentucky, 
applie*  only  to  anlaa  by  private  Tolantar;  coatract,  and  not  to  aalea  on  tx- 
•ODlion,  wbers  Ihe  aunple  retention  of  poueMion  b;  tha  debtor  ii  not  ne- 
ceatarity  frandnlant ;  noi  to  aalea  npon  a  mortgage  condition,  provided  the 
condition  be  inierted  and  the  dead  reoordad.    6  Dana,   130.    Vernon  v. 
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In  PennsylTania,  the  English  doctrine  ia  adopted  and 
followed  in  its  fullest  extent.  The  general  principle  is 
explicitly  and  emphatically  recognized,  that  on  an  abso- 
lute sale  or  assignment  of  chattels,  possession  must  ac- 
company and  follow  the  deed,  and  vest  exclusively  in 
the  vendee,  or  it  is  fraudulent  in  law,  though  there  be  no 
fraud  in  6ict»  As  between  the  vendor  and  vendee,  the 
property  will  belong  to  the  vendee ;  but  the  sale  without 
delivery  is  void  as  to  creditors,  and  if  the  vendor  sells 
and  delivers  it  to  a  bona  fide  purchaser,  without  notice, 
the  purchaser  will  hold  against  the  original  vendee> 
As  an  exception  to  the  general  rule  it  is  admitted,  that 
goods  may,  after  they  have  been  levied  upon,  or 
*623  after  a  fair  purchase  of  them  at  a  sale  *on  execu- 
tion, be  safely  left  in  the  possession  of  the  defend- 
ant, without  a  necessary  inference  of  fraud ;  though  the 
exception  in  the  case  of  a  levy  merely,  was  afleiwaids 
restricted  to  household  furniture.^  Delivery  of  the  goods 
is  held  to  be  as  requisite  in  the  case  of  a  mortgage  of 
goods,  as  of  an  absolute  sale  of  goods  under  the  statutes 


MortoD,  8  lb.  253.  Swisirt  v.  Tboouu,  7  lb.  S-33.  The  rule  that  pn- 
■enipn  miut  go  wttb  tb«  deed  doec  not  >pplf  in  Kentucky  to  mortgagw 
and  deedi  of  truit,  which  ara  raqaired  to  be  ncordad.  5  latlell,  343.  1 
J.J.Martht,ll,a32.    3  Id.  453.    3  Uono,  304.    16  Piler^  Rep.  US. 

*  Young  T,  M'ClnTO,  3  Wattt  ^  Strg.  147. 

b  DawM  T.  Cope,  4  Bituuy'i  Rep.  358.  Babb  v.  ClemMD,  10  Serg.  f 
Raale,  419.  Shaw  t.  Lavr.  17  Jlnd.  99.  Hower  t.  Geamtan,  Ibid.  251. 
StMf^t  V.  Echon,  9  Wharton,  303.  Hoorsmith  t.  Cope,  E  Wluwbm,  53. 
A  coDBtructiTS.  lymbolioal  ot  tamporarf  deliver;  of  penoaal  propettj, » 
not  snfficiaDt  to  change  the  ownerehip  a»  to  erediiori.  There  mart  be  ac- 
tual daliTsry  at  the  time,  and  a  contiaoinf;  poaMnion.  McBride  t.  Me 
Clellond,  6  Waitt  ^  Serg.  94.  By  rtatute  ot  PeDnsylvania  of  14th  Jane, 
1836,  and  the  conElmction  given  to  it,  an  anignee  nnder  a  volunlary  deed 
of  aiugament  for  the  benefit  of  cre^tole,  may  aiiFer  the  gooda  to  renuin 
in  peweaion  of  the  aaaignor  fbr  thirty  daya  without  rabjecting  them  to  an 
execDtioa  of  ■  creditor  of  aiwgaor.  Tbia  delay  ia  to  aflhid  time  to  cmnpty 
with  the  requinliona  of  the  atatuta. 

=  Levy  V.  Wallis,  4  BaJi.  Rtp.  163.  Watert  v  McClellam,  OH. 
908.  Chanaellor  t.  Fhillipa,  Ibid.  313.  Myeti  v.  Haney,  3  Pmn.  Rf- 
478. 
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of  13  and  27  Elix.;  and  merely  stating  on  the  &ee  of 
the  deed,  tbat  possession  was  to  be  retained,  is  not  suf- 
ficient to  take  the  case  out  of  the  statute,  even  in  the  case 
of  a  mortgage  of  goods ;  and  the  transaction  has  beea 
adjudged  to  be  fraudulent  j>er  ae,  and  void  against  a  sub- 
sequent bona  fide  purchaser  without  notice.^  The  just 
policy  and  legal  solidity  of  the  rule  that  holds  all  such 
deeds  of  chattels  fraudulent  in  law,  were  asserted  in  the 
case  to  which  I  have  last  alluded,  with  distinguished 
ability  and  effect.  The  retention  of  possession  must  not 
only  be  a  part  of  the  contract,  but  it  must  appear  to  be 
for  a  purpose,  feir,  honest  and  necessary,  or  conductive  to 
some  fair  object  in  view.  Appearances  must  not  only 
f^pree  with  the  real  state  of  things,  but  the  real  state  of 
things  must  be  honest  and  consistent  with  public  poUcy. 
Such  were  the  cases  otBueknel  v.  Boiston,  and  Cadogan 
Y.  Kennet.  Where  the  motive  of  the  sale  is  the  security 
of  the  vendee,  and  the  vendor  is  permitted  to  retain  the 
visible  ownership  for  the  convenience  of  the  parties,  it  is 
a  fraud,  though  the  arrangement  be  inserted  in  the  deed 
or  mortgage.  Tho  policy  of  the  law  will  not  permit  the 
owner  of  personal  property  to  create  an  interest  in  an- 
other, either  by  mortgage  or  absolute  sale,  and  still  con- 
tinue to  be  die  visible  owner.  The  law  will  not  stay  to 
inquire  whether  there  was  actual  fraud  or  not,  and  wilT 
infer  it  at  all  events ;  for  it  is  against  sound  policy  to 
suffi)r  the  vendor  to .  remain  in  possession,  whether  an 
agreement  to  that  effect  be  or  be  not  expressed  in  the 
deed.  It  necessarily  creates  a  secret  incumbrance  as 
to  personal  properly,  when,  to  the  world  the  ven- 
dor *or  mortgagor  appears  to  be  the  owner,  and  he  *624 
gains  credit  as  such,  and  is  enabled  to  practice  de- 
ceit upon  mankind.  If  the  possession  be  withheld  pur- 
suant to  the  terms  of  the  agreement,  some  good  reason 
for  it  beyond  the  convenience  of  the  parties,  must  ap- 


•  Clow  T.  Wood*,  4  Serg.  ^  Ra»h.  S75.     WaUh  t.  Hajdtn,  1  Ptnn. 
Rtp.  ST.  8.  P. 
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pear ;  and  the  parties  must  leave  noUiiDg  unperformed 
within  their  power,  to  sceuie  third  persons  from  the  con- 
sequences of  the  apparent  ownership  of  the  veador.  If 
it  be  the  sale  or  mortgage  of  articles  ludei^ing  a  jm)- 
cess  of  manufacture,  to  be  delivered  when  finished,  or 
of  various  other  goods  and  chattels,  and  possession  can 
properly  be  retained,  there  ought  to  be  a  specific  inven- 
tory of  the  articles,  so  as  to  apprize  creditors  of  what  Uic 
conveyance  covered,  and  to  prevent  the  vendor  from 
changing  and  covering  property  to  any  extent  by  dex- 
terity and  fraud. 

The  supreme  court  of  Pennsylvania  have  regretted, 
that  even  in  the  excepted  case  of  household  fumittire, 
the  goods  seized  on  execution  may  be  left  in  the  hands 
of  the  defendants.  This  was  contrary  to  the  common 
iaWj  which  would  not  endure  the  levying  on  goods  only 
as  a  security,*  and  wisely  gave  a  subsequent  execution 
creditor  the  preference,  if  goods  levied  on  by  execution 
were  suffered  to  remain  in  the  hands  of  the  defendant 
The  exception  of  household  furniture  has  notoriously 
occasioned  collusion  and  fraad,  and  been  productive  of 
gross  abuse.  The  levy  was  a  reiy  imperfect  notice  to 
third  person s.i> 


•  Bradley  v.  Wyndham,  1  Wilt.  Rtp.  44. 

>  Cowdaa  t.  Brady,  6  Serg.  ^  Kawie,  510.  Deui  tJ  Pattan,  13  Ai^ 
345.  In  Barnes  v.  Blttington,  I  Waih.  Or.  Rtp.  3S,  Judge  Waihington 
held,  that  hoOBSfaold  furniture  did  not  prnperly  farm  an  exeeptioQ  lo  tb*  ge- 
neral inle,  that  if  the  goods  be  levied  on  under  a^. /a.,  and  led  in  the  pw- 
•enion  of  the  dptendanl  for  anjlengthaf  time,  no  lien  attached  bf  thetary. 
M  against  aabaeqoenl  ezecationi  or  porchaiara.  The  rale,  ai  it  waa  after- 
wardi  declared,  in  Berry  t.  Smitb,  3  IHd.  GO,  does  not  require  the  officer  to 
remove  the  goods,  or  selJ  Ihem  immediately,  provided  he  does  it  in  a  IM< 
■enable  lime,  and  doea  not  leave  the  debtor  in  the  mean  time  with  the 
power  to  deal  with  the  property  aa  owner.  So  in  Wood  v.  Von  Aradale,  3 
BnieU't  Rep.  401,  it  waa  beM,  that  the  aheiiffwai  only  bound  to  takapoa- 
aeaaion  of  gooda  levied  on  eiBCUIion,  within  a  raaaonable  time  ;  but  if  on  a 
levy  he  be  directed  by  the  plaintiff  to  alay  fnrlhar  proceeding!  until  tntthei 
order,  and  the  object  be  eecarity  for  the  debtj  the  lien  created  by  Iba  levy 
if  diachaiged.     Commonwealth  v.  StMmbaek,  3  RawW*  Rtp.  341.     In 
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*The  same  doctrioe  has  been  declared  to  be  the 
law  in  IlllDois,  New- Jersey,  Connecticut  and  Ver- 
mont Delivery  of  possession,  in  the  case  of  a  sale  or 
mortgage  of  chattels,  is  held  to  be  necesAiry  whenever 
it  be  practicable ;  and  to  permit  the  goods  to  remain  in 
the  hands  of  the  vendor,  is  declared  to  be  au  extraordina- 
ry exception  to  the  usual  conrse  of  dealing,  and  requires 
a  satisfactory  explanation.  There  must  be  an  actual 
and  not  a  colourable  change  of  possession.  The  leading 
decisions,  in  England  and  in  this  country,  in  favor  of  the 
legal  inference  of  fraud  in  such  cases,  are  referred  to, 
and  the  conclusion  adopted,  that  on  a  sale  or  mortgage  of 
goods,  an  agreement,  either  in  or  out  of  the  deed,  that 
the  vendor,  may  keep  possession,  is,  except  in  special 
cases,  fraudulent  and  void,  equally  against  creditors  and 
bonafide  purchasers." 


North  Carolini  the  mine  genaral  doctrine  prevaila,  and  the  sheriff  who 
■eizee  gooda  and  chattels  on  execation  miut  lake  poaaenion,  or  bj  lome  no- 
torioua  act  diveat  (he  debtor'a  poeMnioa  and  uae  of  them,  or  he  will  lose- 
his  pierereace  orer  a  subaequsnt  aeiiDre  aaless  (he  lesTing  Ihe  gooda  in  the 
debtor's  possession  be  aceonnled  for  aa  in  the  case  at  a  growing  crop,  or  an 
vticle  in  the  course  of  being  maauftictiued,  or  the  like.  Boberts  v.  Scales, 
1  BatlU,  S8.  8.  C.  1  Irtdtiei  Late  Rep.  BS.  Id  South  Caioltna  the 
eonrta  do  not  fDllow  (hs  rule  in  moet  of  the  ctbar  states,  that  a  Knior  exe- 
cution creditor  will  lose  hia  lien  as  egajaat  a  junior  creditor  b;  inactirlty. 
Xiocal  cousiderBtions  hare  led  to  this  policj.  Adair  t.  H'Daniel  &  Com- 
well,  I  BsiUy't  Rep.  158. 

•  Thornton  t.  Darenport,  1  Semnmtn't  Rep.  396.  In  this  IlliD<ris  caB« 
the  true  doctriae  ia  laid  down  with  precision.  All  conveyancaB,  it  is  held, 
of  goods  and  chattels,  where  the  possession  ia  penaitled  to  lemaia  with 
the  donor  or  vendar,  are  rrandotenl  per  «r,  sad  void  as  to  creditors  and  pur- 
chasers, ddIcss  the  TelainJDg  of  possession  be  conBiileut  with  Ihe  deed, 
where  the  tranncliaD  is  banafide,  Kod  Troni  the  nature  and  piov'aloat  of 
ths  deed,  the  pooieaaion  ia  to  remain  with  the  Tendor,  that  posaession  being 
eonsistent  with  the  deed  dosa  not  avoid  il,  and  therefore  mortgages,  mar- 
fiagesetllsTnenlaand  limilaliona  OTsr  of  chattels,  are  valid  without  Iranafer 
of  possessioa,  if  the  traoarer  bo  bona  fidt,  aud  the  poasesstou  remain  with 
the  persoQ  according  lo  the  deed.  But  an  abiolule  sale  of  peisonal  proper- 
ly, and  the  posaeaainn  remaiaing  with  the  vendor,  is  void  as  to  creditors  and 
purchasers,  <0en  theagh  mUherixed  by  Iht  ttrmi  of  iht  bill  of  tale.  The 
opinion  of  one  at  the  jadgw  in  that  ca>«  went  to  th«  whole  length  of  tho 
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*In    these    Atnerican    decisions,    the    stem    conclu- 
siona  of  the  doctrine,    that  fraud  in  the  giren   case 


MlaUrj  doctrine,  thU  ths  marl^i^M  or  vendM  tsking  ■  l>ill  of  wi*  I"*  **• 
cnritj,  muat  lake  poawKiinn,  even  thou^  the  Bmngement  in  the  deed  oi 
raortgafie  be  difisrant,  beeeon  the  policy  of  the  Isv  will  not  permit  the 
owner  of  penonil  property  to  crante  an  inteieal  in  mother,  either  b;  mort- 
gage or  abeolate  nile,  and  Btlll  continue  to  be  the  viubte  owner.  Cbiniar 
T.  Wood,  I  Haltted'a  Rip.  155.  Patton  t.  Smith,  5  Conii.  Rep.  196. 
Swift  T,  ThompMn,  S  Ibid.  63.  Toby  v.  Reed,  9  Ibid.  316.  Mills  t. 
Gamp,  14  Ibid.  21S.  Oabonie  v.  Tulier,  Id.  539.  But  in  New  Jenay,  the 
■ubject  haj  been  aince  fully  diacnesed,  and  a  rala  of  ■  mare  qoalified  cha- 
I«Ctei  declared.  In  Starling  v.  Von  Clere,  7  Halttei'i  Rtp.  SS5,  it  wai 
held,  after  an  elaborate  view  of  the  anbject,  that  a  mere  agreement  by  the 
<n«ditoT  to  delay  the  aale  of  a  debtor*!  goodi,  levied  on  by  ezaoation,  waa 
sol,  of  itself,  evidence  of  frand.  TImib  mnit  be  eome  proof  of  actual  band, 
to  eubjeet  a  prior  executina  to  poatpoDcment.  If  the  plaiDtifi*  mSfln  the 
goods  levied  on  by  execution  to  remBin  with  the  debtor  for  a  apeCtGc  time, 
on  hia  agreeing  to  pay  a  nut  therefor,  equivalent  to  keeping  the  goodi  of 
the  same  value  and  in  good  order,  it  ie  not  a  fraud  apen  a  Babuqaent  eie- 
ealion  creditor,  and  will  not  postpone  the  priorjeieentiaa.  See  also  in  Bank 
of  New  Brunswick  v.  Hassert,  Saxtan't  N.  J.  Chan.  Rtp.  1,  Cumbcdind 
Bank  v.  Hanu,  4  Haniion't  N.  J.  Rep.  IGG,  a  more  ntaied  iudulgencs  in 
leaving  goods  seized  on  eiecntion  with  the  defandanl,  if  done  in  good  faith. 
In  Vermont,  it  was  held,  that  in  ordinary  cases  of  bbIh  at  panonil  proper- 
ty, if  tba  vendor  relaiua  poasession,  the  sale  is  frsudnleiit  and  void  as  to 
erediton.  Bmu  fide  sales  by  aheiiffi  were  an  eiaeptiou.  BoaRbnaD  v. 
Keeler,  1  AiUtt't  Ver.  Rtp.  15S.  Mott  v.  M'Neil,  I  Ibid.  163.  In  Weeks 
V.  Wood,  3  Ibid,  64,  the  same  conclusion  was  adopted,  alter  a  fnll  renew 
of  the  anthoritiea  on  each  side  of  the  quaition  ;  and  it  was  declared,  that  in 
the  sale  of  chattela,  if  the  conveyance  be  absolute,  the  want  of  a  change 
of  posissiion  was  not  merely  prtKu/ocie  evidence  of  liraud,  but  a  circnm- 
alance  per  le  which  rendered  the  transaelion  fraudulent  and  vwd  ;  and  no 
stipDlation  hi  the  contract,  that  the  vendor  should  retain  pansenien,  vronld 
take  the  case  ont  of  the  role,  if  from  tht  nature  of  the  tratiMction,  the  sale 
waa  absolute,  and  posaeesion  could  accompany  it.  So,  again,  in  Fletcher 
V.  Howard,  3  Aiken'i  Ver.  Rep.  115,  it  wat  decided  to  he  essential  to  a 
pledge,  as  well  as  to  a  aale  of  pelsonal  chattels,  that  it  be  accompanied 
with  delivery  of  possession  as  against  third  persona  ;  and  that  if  the  pawnee 
takes  a  ddivery,  and  yet  immediately  redelivers  the  thing  pledged  to  the 
former  owner,  or  permits  it  to  go  back  into  lua  possesaion,  the  fecial  pro- 
perty created  bj  the  bailment  ia  determined  and  gone.  The  same  doctrine 
was  ftdlowed  out  in  Beattie  v.  Robui,  3  rarnunC  Rep.  181 ;  and  it  was 
declared,  that  unlea  a  purchase  be  followed  by  a  vimble  change  of  poasea- 
sios,  the  property  will  continue  liable  to  the  crtditon  of  lbs  vendot.    Jadd 
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is  aa  inference  of  law,  aie  asserted  not  only  ins  tone 
equally  explicit  and  decided  as  in  the  English  cases  in 
the  age  of  Mansfield  and  BuUer,  but  with  much  greater 
precision,  and  more  powerful  and  convincing  argument. 
There  is  another  series  of  decisions,  however,  which 
have,  under  sanction,  established  a  more  lax  and  popular 
doctrine. 

In  North  Carolina,  it  is  held,  that  whether  a  deed  be 
fraudulent  or  otherwise,  from  the  want  of  possession 
in  the  vendee,  or  within  the  operation  of  the  statute  of  13 
Gliz.  ch.  5,  was  a  question  of  fact,  and  not  of  law.* 
The  supreme  court  of  that  state,  in  a  more  recent  case,i> 
carried  the  relaxation  of  the  English  rule  to  a  great  ex- 
tent A  bill  of  sale  of  a  horse  was  absolute  on  its  face, 
but  taken  as  a  security  for  a  debt,  and  possession  was 
left  with  the  vendor.  The  property,  after  being  kept  by 
the  debtor  for  six  years,  was  seized  on  execution  by 
another  creditor ;  and  the  court  decided  that  such  a 
transaction  was  only  presumptive  evidence  of  fraud  for 
a.  jury  ;  and  as  they  had  found  no  fraud  in  the  fact,  the 
verdict  was  sustained." 

JtHuria  t.  langdon,  5  Vtmuntt  Rep.  331.  Baylira,  J.,  Ibid.  531,  3.  P. 
la  Famiworth  t.  Sbepaid,  6  Vermonl  Sep,  531 ,  ths  lupreine  conrt  of  Var- 
moDt  ndhersd  to  thar  farmer  deciiiona  with  gieit  naolntion,  and  declared 
tiiat  a  aalo  of  panoDal  propertj,  unaccompamed  with  a  change  of  posiei- 
•ton,  waa  per  it  franduleDt  aa  againM  the  craditon  of  the  vendor.  "  Thia 
■till  ramaioi,"  said  Mattock,  J.,  "  the  aettled  law  of  the  land  ;  andalthoagh 
aome  leaned  jEentteinen  of  the  law  have  lappoaed  that  the  CDDit  woald 
ereDlDill;  retrace  their  itepe,  aa  the  conrla  in  aome  of  the  Dai^boaring 
atatea  have  done,  that  ia,  leave  that  aa  a  badge  of  fraud  Id  a  jury,  jet  we 
an  not  diapoaed  to  recede  a  jot,  nor  to  adTBiice  a  whit,  bnt  to  remain  ata- 
tionary  npon  thia,  in  other  goTemiiienla,  Teiad  qawtion,  ao  aa  to  give  Ihia 
branch  of  the  law,  at  least,  the  quaiity  of  nniformity."  I  think  thii  deci- 
don  reflecta  the  higheat  hononr  npon  the  firmnen  of  the  court,  and  it  ia  a 
Gonaoting  example  of  the  trinmph  of  the  comervatJTe  principle  in  our  joria- 
pindance.  How  long  the  eonrt  trill  be  able  to  atand  on  tbat  ground  ia  ano- 
ther qowtion.     Wilnn  y.  Hooper,  13  Vtnamt  Rtp.  653.  8.  P. 

>  Vick  r.  Kep,  3  Haymm^i  Rep.  136.  FaolkDer  v.  Ferkin*,  IHd. 
334.    Smith  t.  Neil,  1  H^et  Rtp.  341.    Trotter  t.  Howard,  Hid.  330. 

k  HoweU  T.  BUiott,  1836,  1  Badg.  ^  Dee.  76. 

'  In  tB3D,  proviiion  waa  made  by  law,  in  North  Canliua,  for  tbo  ngii- 
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la  New- York,  the  current  language  of  the  court  oii- 
ginally  was,*  that  the  non-deiiTery  of  goods  at  the  time 


try  of  ils«d>  of  tnut  or  moitgmgu  of  ehattals ;  and  tbej  were  not  (o  b> 
TlkUd  in  Uw,  u  iigainit  ei«diton  or  porchueri  for  a  valuable  canaJderatuHi, 
without  laoh  ragiatry.  Thii  nill  pcsTCDl  the  ioconvenience  of  Ibe  Biit«ea- 
dent  doctriue.  Thsia  wen  alio  statalea  in  1784,  IBOl,  and  1830,  pron- 
diug  for  Iba  regiatrj  of  bills  of  >ale  of  chattela.  Id  Gregory  t.  Perkiai, 
4  Drv.  N.  C.  Rip.  SO,  it  waa  decided  that  a  deed  atwolnte  od  Ha  face,  bat 
cieented  npaa  a  parol  agreement  for  redemptioD,  ii,  in  law,  ftaudatcDt  and 
void,  as  agunit  tha  ciediton  of  Che  vendor ;  and  the  registry  of  it  undw 
the  statute  did  not  add  to  its  validity.  Hia  object  of  the  regialry  act  was 
to  give  Doliee  of  tha  ezistaDca  uid  extent  of  incumbrances,  as  morlgagti, 
itedt,  or  eonveyantu  in  trtut,  and  the  (roe  character  of  the  deed  mnsl 
appear  on  the  record,  to  give  it  protaction.  In  that  oaM,  Cb.  J.  Rnffin  ob- 
served, that  fraud  wM  matter  of  law,  and  a  question  for  the  court,  but  the 
actual  inlent  was  generally  concealed,  and  waa  within  the  piavioee  of  a 
jury,  and  in  tbet  aeiiM,  ftand  is  a  mixed  qneition.  But  when  the  facia  are 
ucertained,  the  conclusion  a  eiclusively  matter  of  Iaw.  The  En^iib 
rale  for  some  time  prevailed  in  North  Carolina,  that  possession  retained  by 
the  vendor,  wa*  ptr  le  fraudulent.  But  it  adnittad  of  so  many  eiceptioo* 
proper  fat  the  jury,  as  lo  the  intents,  that  the  rule  itstlf  bardly  ramained ; 
and  tha  court  finally  resorted,  as  has  been  done  in  New-York,  to  (he  plain 
rule  of  leaving  to  the  jury  the  possession,  an  a  fact  and  ground  of  pre- 
sumption, under  all  the  circumstaneat,  whether  or  not  there  wai  a  secret 
trust  and  a  fraudulent  intent,  withont,  however,  miending  to  leave  it  to  lb* 
jury  to  follow  their  ona  nncartaio  judgment,  when  the  ascertainad  facts 
would  in  judgment  of  taw  amnaat  to  a  fraudntsnt  intenL  Decisions  se 
guardedly  and  firmly  eipreased,  are  exceedingly  consoling  and  valuable. 
The  care  of  Leadman  v.  Harris,  3  Dto.  Rtp.  14G,  contained  the  earns 
sound  doctrine.  So  in  Wilson  v.  Henstey,  4  IrtitlTt  N.  C  Rtp.  where  • 
levy  had  been  made  on  eiecntiou  of  perMnal  property,  and  peaaeuion  im- 
medialety  restored  to  the  defendant,  a  levy  by  another  officer  on  a  iubae- 
quent  execution  was  preferred.  The  doctrine  in  Tennessee  and  Atabana 
is,  that  on  a  sale  of  gwda  by  deed,  absolute  on  its  faes,  without  posscasioi 
accompanying  the  dead,  it  is  only  prima  facU  evidence  of  fraud,  and  not 
fraudulent  per  w.  Callen  v.  Thompeon,  3  Yergtr'i  Rep,  475.  Darwin  v. 
HandUy,  Ibid.  503.  See,  also,  the  case  of  Manoy  v.  Killough,  tupra,  p. 
533,  note  d.  Blacker  v.  Bumess,  3  Ala.  Rep.  N.  S.  U*.  This  leeDa 
also  to  be  the  rule  iu  Misaisaippi,  Carter  v.  Gravea,  6  Hawiri  R.  I.  And 
in  KentuckT,  tiie  courts  go  so  far  as  lo  hold,  that  posaeaaioD  of  goods  by  a 

'  Barrow  v.  Faiton,  5   Jokne.   Rep.  358.     Baal  *.  Gaemaey,  8  Ibii- 
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of  the  sale  or  mortgage,  was  only  prima  faeie  evidence  of 
fraud,  and  a  circumstance  which  admitted  of  explanation. 
But  in  Sturtevant  v.  BaUard,^  the  subject  received 
a  more  full  and  deliberate  consideration,  and  the  *627 
English  and  American  authorities  were  extensive- 
ly reviewed  ;  and  it  was  decided,  that  on  a  bill  of  sale  of 
goods,  partly  for  cash,  and  partly  to  satisfy  a  debt,  with 
an  agreement  in  the  instrument,  that  the  vendor  was  to 
retain  the  use  and  occupation  of  the  goods  for  the  term 
of  three  months,  the  goods  were  liable  to  the  intervening 
execution  of  a  judgment  creditor.  It  was  considered  to 
be  a  settled  principle  of  law,  that  if  the  vendor  be  permit- 
ted to  retain  possession  in  the  case  of  an  absolute  bill  of 
sale  of  chattels,  it  was  an  act  of  fraud  in  law  as  against 
creditors ;  and  that  though  the  agreement  appear  OQ  the 
face  of  the  deed,  it  would  be  equally  so,  unless  some  good 
motive  was  at  the  same  time  shown.  The  rule  ap- 
plied equally  to  conditional  as  well  as  absolute  sales, 
imless  the  intent  of  the  parties  in  creating  the  condition 
was  sound  and  legal.  Fraud  was  the  judgment  of  law 
on  &ct8  and  intents,  and  it  was  a  question  of  law 
when  there  was  no  dispute  about  the  facts.)'  The  result 
of  the  investigation  was,  that  a  voluntary  sale  of  chat- 
tele,  with  an  agreement,  in  or  out  of  the  deed,  that  the 
vendor  may  keep  possession,  is,  except  in  special  cases, 
and  for  special  reasons,  to  be  shown  to  and  approv<;d  of 
by  the  court,  fraudulent  and  void  as  against  creditors. 

This  decision  was  supposed  to  have  established,  on 
sound  foundations,  the  rule  of  law  in  r^ew-York,  so  far 

rnoitpigor  ia  oot  oolf  not  fraudulent  per  m,  but  in  manjr,  and  pcrhapa  in 
moM  eaf,  not  sTen  evidanCB  of  rniad  in  fact.  3  Datiafi  Ktn.  Rrp.  304. 
In  MH>Dti,  on  the  olhsr  hind,  the  piiaciple  which  Memi  lo  be  declared 
in  the  cue  of  King  v.  Bailej,  6  Minouri  Rip.  575,  ii,  that  poMenian  ot 
penonal  prapeitf  b;  the  Tendor,  afler  a  lale  either  abwitate  or  eonditioual, 
is  frandnleat  and  void  in  Iftw,  aa  igainit  craditon  prior  or  anbaequenl. 

>  9  Join*.  Rtp.  337. 

k  Fraod  ii  a  qaestion  of  law  an  facta  aod  iateuta.  Lord  Coke,  9  BuUt. 
!I36.  Lord  Hanaficld,  1  BarT.i^i.  Bntler,J.,S  rniR,596.  Lord  ED«a- 
borongb,  9  Bat,  Gi. 
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as  that  rule  depandefl  upon  the  judgment  of  the  supreme 
court.  But  though  the  decision  has  been  cited  and  ap- 
proved of  in  other  states,*  it  was  doomed  to  have  a  very 
transient  influence  on  its  own  tribunal.  In  Ludlme  t. 
Hurd,^  the  chief  justice  left  it  as  a  debateable  point,  whe- 
ther the  retaining  possession  of  chattels  by  the  vendor, 
after  an  absolute  sale  of  them,  was  ipso  facto  ft^ndulent, 
or  only  a  badge  of  fraud  for  the  consideration  of  a 
•628  jury ;  and  in  Bissel  v.  Hopkins,''  "the  doctrine  of 
the  case  of  S^rtevant  v.  Ballard  was  entirely  sub- 
verted, and  it  was  adjudged  that  possession  continuing 
in  the  vendor  was  only  prima  facte  evidence  of  ^anil, 
and  might  be  explained.  But  in  Diwerv.  M'Laug/Uin,* 
it  was  held,  that  a  mortgage  of  goods,  in  a  case  in  whidi 
the  mortgagor  was  suffered  to  continue  in  possession,  and 
to  act  as  owner  for  two  years  and  a  half  after  the  mort- 
gage had  become  absolute,  was  fiaudslent  in  law,  and 
void  as  to  creditors,  however  honest  the  intention  of  the 
parties  might  have  been.  This  was  in  some  degree, 
reinstating  the  earlier  doctrine,  and  a  recognition  of  the 
principle  declared  in  Sttirtevant  v.  BaUard; 
*629  'and  the  decision  is  deemed  to  be  sound  and  sa- 
lutary.* 


•  5  Serg.  4-  RavU,  965.  5  Cmm.  lUp.  30a  1  AOt*.  15&  169.  9 
Dt.Si.    G  Verment  Rep.  531. 

0  19  Join*.  Rfp.  231. 
■3  Coatn'tRep.  166. 
i  a  WcndelFi  Rep.  596.    Colliiu  r.  Bnub,  9  WenielTt  Btp.  198,  S.  P. 

•  Tha  Nea-Yark  RnUed  StatuU*  htm  pat  this  vantiont  qnwlioD  it 
rMt  In  thii  (tnte,  u  to  the  eSbct  of  the  DOD-delireiy  of  gooit  od  nie  er 
auignmeat,  b;  way  o(  mortgage,  dt  npon  oanditiun,  by  decluiDfr,  tbat 
hdIos  the  sals  or  aiaignmeiit  be  accompanied  by  an  immadi«te  delif«>y, 
and  be  Tollowad  by  an  aclnal  and  continned  chanj^  of  poveMian,  K  iball 
b«  pretumed  It  be  frandiiUnt  and  void,  aa  against  the  crediton  of  the 
venilor,  ot  penon  making  the  ataignment,  and  againat  rabaeqaent  pw- 
chaaan  in  good  futh ;  and  Aall  be  eoaelitme  evidenet  of  fraud,  imlaa  it 
•ball  be  made  to  appear,  on  the  part  of  tbe  peraoni  claimbig  nnder  ancbMla 
at  uiignmeat,  thai  the  aame  was  made  in  good  faith  and  vitliaat  aay  nitnil 
t*  defraud.    All  peiMM  who  fball  be  oiedhon,  while  the  foodi  ie«Daia  b 
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The  supreme  court  of  Massachusetts  has  in  several  ca- 
ses,*  laid  down  and  established  the  doctrine,  that  posses- 

the  pMMMion  or  asdcr  the  contnl  of  the  Tsador  or  aaugnor,  ace  embnced 
in  the  proTiaioD ;  bat  it  doei  not  apply  to  canlncta  of  bottomr;  or  re- 
■pondentia,  nor  to  UKgnmenta  or  hypothec ations  of  Tenels  oi  ^jixida  at 
■ea,  or  in  fareign  ports.  iV.  Y.  Rrnitid  Statutei,  vol.  ii.  p.  I3G.  sec.  5,  G, 
7.  It  la  further  declued.  that  the  qneatioD  uf  frandulent  intent,  in  alt 
eaaea  of  [raadalenl  eanieyancei  and  contracta,  relative  to  real  aud  peno- 
nal  praporty,  ahali  be  deemed  a  queition  of  fact  and  not  of  lain  ;  and  do 
oonvejance  or  charge  ia  to  be  adjudged  fraadiileat,  as  ngainat  creditors  or 
porcbaien,  (oltZy  on  the  ^nnd  that  it  waa  notfoundtd  on  a  valaatle 
anuideratian.  The  title  of  a  purchaser  for  a  Taloable  coneideration  ia  not 
to  be  afihcted  or  impaired  by  soy  of  the  proriniona,  unleaa  he  had  preTi- 
ooa  notice  of  tbe  fnudulent  intent  of  the  grantor,  or  of  the  fhind 
rendering  void  the  title  of  itieh  grantor.  Hid.  137,  aec.  4,  5.  Thou^ 
fraud  hi  those  eaaea  is  declared  to  be  a  qoeatian  of  fact,  and  a  eonrl 
of  eqaity  ia  aompetent  to  pronounce  npon  i(,  yet,  if  the  caae  be 
bronght  lo  hearing  upon  bill  and  anawer,  mid  the  latter  denies  the  frnnda- 
luit  intent,  the  court  will  require  euch  facta  aa  are  per  ae  conclaaiTO  evi- 
denoe  of  fraud.  It  will  orerlook  the  mere  indicia  of  fraud,  for  the  cam- 
plajnanl  ahontd  have  pat  the  cauae  at  iaaae,  and  have  given  the  defendant 
an  opportunity  to  siplnin  by  proof  the  snapiciona  eircnmslances.  Con- 
ningham  v.  Freeborn,  11  WmdelTt  Rep.  340.  The  doctrine  now  eitnb- 
liahed  is  eridently  as  high  toned  oa  any  that  the  couila  of  joatice  in  this 
□Duntry  can,  by  a  permanent  ptaotica,  auataiii ;  and  it  contains  thia  inhe- 
rent and  redeeming  energy,  that  the  fact  of  withholding  poaaeaaion  raian 
the  presumption  of  fraud,  and  the  burden  of  destroying  that  presamption 
b  thrown  on  tha  Tendee  or  mortgagee,  who  aoSered  the  poaaeaaion  to  re- 

The  courts  of  New-York  have  since  given  iacreaaed  energy  to  the  sta- 
tnte  provinoaB  againat  (raudulent  sales.  Thus,  in  Doane  v.  Eddy,  IS 
Wtndtlt,  533,  and  RandaU  r.  Cook,  17  Ibid.  S3,  it  was  eoasidered,  that 
under  the  RevisBd  Stalales,  the  distinction  between  an  abtetuU  taU  and 
a  moTtgagt  of  goad*  was  abolished,  and  that  on  a  sale  or  mortga^  of 
gooda,  actual  and  continned  chan^  of  povenion  waa  iodispenaihle,  on- 
less  the  contrary  be  satiafactorily  eiplainsd  by  some  good  and  sufficisnt 
reason,  even  though  the  conveyance  waa  made  in  good  faith,  and  without 
any  hitent  to  defraud.  So,  in  Butter  v.  Stoddard,  7  Paige,  163,  the  chan- 
caUoi  held,  that  if  an  insolvent  debtor  tmlpm  his  property  in  tmst  for  the 

•  Btat^  T.  Powers,  15  Mas*.  Rep.  944.  BaxtleU  i.  Williams,  1  Pai. 
Rtp,  {288.  Hidma  v.  Crane,  2  Jbid.  607.  Wheeler  v.  Train,  3  Ibid.  355. 
Ward  T.  Sunusr,  5  Ibid.  59.  Shiunway  v.  Ratter,  T  Ibid.  56.  6  Ibid. 
443.  8.  C.  Adams  v.  Wheeki,  10  Ibid.  199.  Harden  v.  Babcock,  S 
lb(««(^«  Btf.  99.    Briggs  f.  j^kman,  Ibid.  358. 
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sion  of  chattels  by  the  vendor  or  mortgagor,  after  a  sale 
or  mortgage  of  the  same,  is  not,  as  it  regards  creditors, 


benefit  i>f  onditon,  ud  withont  bdj  •etual  cbuge  of  ponanan.  ud  tha 
SMignen  Isbtci  tbe  goodi  in  itare,  in  the  poiunion  of  the  uugnor  u  bi* 
kf^nl,  to  be  M>id  ia  the  ordinaty  conne  hj  relul,  initead  of  diipouiif  of 
them  >(  ODCa  without  any  unrtaaooMe  delay,  and  faiilj  by  auction,  and 
diitriboting  the  proceeds,  tbe  anipuneDl  becomee  frauduleat  and  void  a* 
to  ctediten.  The  awgnineDt  oujfbt  to  be  accompanied  with  an  acloal  and 
DODlinned  cbuige  of  poaoBiaa,  and  not  merely  a  nominal  and  conitrac- 
liie  change,  tot  tbe  latter  ii  not  a  change  within  the  meanioe  of  the  rta- 
tnte  on  tbe  nibject  Thia  decree  wai  affiimed  on  appeal,  30  Wtndtlt, 
SOT.  So,  again,  in  StevoDB  V.  Flaher,  19  Wcndtir*  Jfe;.  IBI,  tbe  anpreme 
conrt  set  aside  a  Tordicl  and  awarded  a  new  trial,  when  the  jury  £are- 
gatded  the  charge  of  the  jodga,  and  sappoited  a  sale  of  goods  nnaccompa- 
nied  1^  an  immediate  delivery,  and  not  followed  by  any  actual  and  contin- 
ued change  of  posseaion,  and  when  na  latitfactary  explaBUlion  aiu  given, 
viy  tht  Tequiretnenli  of  lie  lialait  uere  not  iMmfiad  leifA.  It  was  hdd 
to  bn  B  Terdiol  againrt  both  tbe  law  and  the  fact  Thew  were  infaimile 
and  legal  indtein  of  fraud  on  tbe  face  of  the  trauactioo.  It  was  nakedtj 
fraodnlent,  and  the  court  very  properly  held,  that  they  could  not  permit 
tbe  law  to  be  BO  djuegarded.  Bui  eee  Smith  &  Hoe  t.  Acker,  33  Waii. 
E53,  a  great  relaialiou  oF  the  preceding  doctrine,  and  it  was  held  by  x 
majority  of  the  conrt  of  errors,  in  accordance  with  tbe  receiTod  doctrina 
in  tbe  ffnitcif  Slalulei  0/  JV.  Y^  that  a  mortgage  of  chattel*  unaccompa- 
nied by  immediate  deliTory,  and  not  followed  by  an  actual  and  coadnued 
change  of  poaaession,  wu  not  void,  proiided  it  wai  made  to  appear  affir- 
matively on  the  part  of  tbe  mortgagor,  that  the  same  was  made  in  good 
failb,  and  without  any  intent  to  defraud  pnrehueta  or  crediton — and  that 
the  question  of  intent  was  a  matter  of  fact  lor  a  jnry. 

In  White  V.  Cole,  34  (PemfelTe  Jtep.  116,  this  vely  vexatious  sulyect  of 
tbe  sale  or  mortgage  of  chattels  withoot  delivery,  was  again  eitswavely 
disensaed,  and  the  moat  eonaervative  and  wholesome  priDciplas  of  law  ^- 
plicable  to  the  case,  enroteed  in  the  opinion  of  the  court,  delivered  by  Mr. 
Justice  Cowen.  A  veaael  on  Lake  Ontario  was  mortgaged  for  a  precedent 
debt,  while  absent  on  a  voyage  up  the  lakea.  When  she  returned  into 
port,  posSBSiion  waa  nnt  fortbwilh  taken,  as  it  might  have  heeti,  by  the 
inortgages;  and  after  her  retorn  and  before  delivery,  an  eiecntion  wwi 
levied  apon  the  veasel,  under  a  jadgnient  in  favour  of  a  third  paitj.  Tim 
court  held,  that  as  against  the  purehowr  under  tbe  eiecntion,  the  mortgaga 
was  void,  wilbin  tbe  Stb  sect  of  the  statote  mentioned  in  the  beginniiig  of 
this  note.  The  abiance  of  the  vessel  excused  the  non-delivery  in  tbe  font 
instance,  and  until  her  return  inlo  port,  and  no  longer.  The  eicsptkoa 
in  the  Tth  eect.  of  the  statute,  relative  to  bottotory  and  respondentia  «»- 
traols,  and  bypothecationi  of  vesMli  or  gooda  at  sea,  m  in  fbcelgo  porta. 
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£raud  per  se  but  only  prima  facie  evidence  of  fraad, 
and  vhich  'maybe  explained  by  proof.    A  debtor 


wars  nl  a  n&atical  chancter,  and  did  not  spplf  to  mortgrnfas  or  penoaal 
propBTt;  ia  their  ordiaory  wDaa,  ■>  applicable  to  oQmiaetce  on  land,  or  od 
the  lakea.  Thougb'the  porcluaer,  at  the  ahariff*!  aaJa,  knew  of  the  moit- 
|iigB,  it  wai  no  objection  to  hia  title.  Thoagh  Ihe  debt  wai  fur,  the  mort- 
gage bonafidt,  and  lbs  mortgagor  k^t  poaaeaaion  with  the  moftgagea'a 
eODaent,  and  to  hcilitalB  bii  bnaioeaa  it  did  not  help  the  cats.  It  waa  ■ 
eaae  tanding  to  frand  sad  deceit ;  aad  the  morlgagBi,  in  order  to  praeerra 
hai  prefarencB,  waa  boond  to  take  poaaeoiion  of  the  vaaael  aa  aoon  aa  poa- 
aiUe  after  ber  arrival  uk  port  The  rola  raqoiring  a  change  of  poaMuiaa 
would  he  impaired  and  fnutratad  by  multiplyiag  eiceptiona  and  eviuiTa 
azcnaaa.  No  exonae  ia  ralid  not  foaDdsd  on  real  aeeaaaitj.  Thera  ia  no 
qneation  for  a  jary  when  no  Mtiafactory  ezplanatioa  ia  offered  !a  proof  why 
delivery  waa  not  made.  The  evidance  aa  to  the  bant  jidti  of  tbe  caaa 
moat  be  peTtuunt,  or  tha  eonrt  ia  bonnd  to  reject  it,  aa  it  ia  boand  to  rejeol 
■U  irrelevant  leatimony.  Evidence  of  general  moral  ehainotei  of  the  pai- 
tiaa  woold  not  be  nlevant.  A  good  conaideralion,  or  particnlar  .conve- 
nienoe,  ii  do  axcoae.  Charity,  domealic  affaclion,  boaineB,  or  religiona 
pnrpooea,  are  not  pertinent  or  tagal  proof  to  ovarium  the  preaumption  of 
frand,  when  poaaawion  ia  retained.  Thia  deoition,  I  ahouid  think,  waa 
wail  calculated,  in  ita  difiiiaible  iiifluencea,  to  protect  the  righta  of  cre~ 
ditora  from  a  tbonaand  mochinationa  and  fchamai  to  cover  property  from 
lawful  ezeouliODe.  Tba  doctrine  of  thia  caaa  ia  ia  hORDOny  with  tbe  prin- 
oiplea  of  the  deciaon  in  the  caaa  of  Stoitevoot  v.  Ballard,  in  1613.  Bat 
alaa .'  bow  fluctnatjng  and  precarion*  have  been  Ihe  deeiaiona  on  tlii*  vei- 
•d  qneation  !  The  mpreme  court  of  New-York,  in  Bntler  v.  Van  Wyck,  1 
BUT*  Rif.  43B,  decided,  that  if  a  mortgage  of  chattels  waa  given  for  a 
Ime  debt,  tba  qnaotion  of  fraud,  aa  to  orediton,  ariaing  fkom  continued 
ppMilaion  in  tbe  motlgogor,  mnat  be  aubmitted  to  a  jury,  whether  anch 
paaaeaaJDD  be  aatiabotoiily  aiplained  or  not.  The  rale  waa  deemed  to  be 
the  aame  where  a  like  qaeatioo  ia  laioad  npon  a  bill  of  aale,  abaolate  on  ita 
face.  The  cooK,  in  the  o[Hnian  delivered  by  Mr.  Jutice  Cowea,  abandon- 
ed all  tbe  fanner  adjudged  doctrinea  on  tha  anbject,  on  the  authority  of  tha 
oaae  of  Smith  v.  Acker,  decided  in  Ihe  conrt  of  erron.  J  udge  Bronaon 
diaoentad  from  the  judgment  of  the  court,  and  auatained  the  former  doo. 
tlinaa  of  the  court,  and  waa  for  confining  the  deciaion  in  Smith  v.  Acker, 
tothe  partiea  in  that  eaaa,and  held  tbat  it  waaoot  to  be  followed  aa  a  preoe- 
dentiu  the  deatnietion  of  the  atatnle  and  coomion  law  of  the  land,  aa  de- 
clared and  aettled  for  centuriea  paaL  And  aa  the  aenatot,  who  gave  tbe 
c^nion  of  tbe  court  in  Smith  v.  Acker,  admitted  that  hia  vole  "  would  di- 
rectly conflict  with  the  whole  courae  of  deeiaiona  of  the  anpteme  conrt 
upon  the  principal  qneation,"  Judge  firoaaon  did  not  conaidei  it  aa  entitled 
to  any  weight  a*  ft  precedent.    In  Prentlae  v.  Black,  1  HtlTa  Aep.4SI,the 
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may  mortgage,  oi  make  an  absolute  sale  of  goods 
bona  fide,  and  for  a  valuable  consideration,  but  under  an 
agreement  to  letain  possession  for  a  given  time,  and  it 
would  only  be  presumptive  evidence  of  fraud,  susceptible 
of  explanation,  and  good,  except  as  against  an  interven- 
ing attachment  or  sale  before  any  actual  delivery  takes 
place.  The  supreme  court  of  New-Hampshire  has  also 
estahlished  the  same  rules  of  law  on  this  subject  as  those 
recently  declared  in  Massachusetts  and  New  York,  and 


conn  want  even  fmtber,  mod  held  that  tba  jmy  m^l  "  allow  alinait  »mj 
sicoM  Tot  the  vendor  eootiBiiiDf  in  pimtmwia"  Mid  the  eonit  bad  ■• 
power  to  Mt  asids  the  *erdlet,  becauTC  of  tfar  inmffictencjr  of  the  ennae. 
And  laatly,  in  Cole  ^.  White,  26  ITmdcU,  SI  I,  the  jndgment  of  Um  mm- 
pirme  court  in  Wlute  t.  Cole,  wu  rsTnaed  in  (he  ooort  of  erron,  and  tha 
doctrine  of  the  eaae  of  Smith  t.  Acker  reimtated.  Mr.  VeiplanEk,  aa  « 
member  of  the  eoart  of  erron,  gave  a  li^amed  and  powerful  opinion  [■ 
anpport  of  the  directions  in  the  N.  Y.  Revised  Staintei  on  this  anbject. 
So  afain,  in  Hanlhrd  t.  Areher,  4  Hilti  Rep.  971,  the  aeme  qneatioa  waa 
el&borateljr  and  animaledlj'  diacuned  in  the  New- York  court  of  emn, 
and  the  deciaion  in  Smith  &.  Hoe  v.  Aekerre-eatahliahed  ;  and  itmajnaw 
he  caniidered  ai  finally  aattlBd  in  the  junaprndence  of  New- York,  and  aa 
the  true  doctrine  of  ths  Reviled  Statttte;  that  leaving  the  jBamaaiiiii  wt 
ohattela,  on  sale,  or  mortgage,  or  amtgnment,  in  ths  handi  of  the  vandar, 
or  mortgagor,  or  anignor,  it  only  pieaotnptiTe  evidence  of  fland,  and  ii 
raata  with  the  defendant  to  nbnt  that  prvomption  aa  a  matter  of  bet,  bj 
■bowing  proof  of  good  faith,  and  &o  honelt  M>t,  and  an  ahaeaoa  of  aa  ia> 
lent  to  defraud.  The  doctrine  of  the  niprenie  court  waa,  that  there  mwt 
appear  to  have  been  good  and  niffioient  reasona,  or  aome  aatiafiustoiy  tat- 
onee,  for  non-delivery  at  the  lime,  and  that  the  preMunption  of  fiand  oa>- 
not  be  riibalted  meivly  by  pronng  good  fkitfa  and  sbsenoe  of  a  f^ndulaat 
intenL  The  old  doctrine  was,  that  non-delirery,  ezoept  in  apecial  eaaaa, 
waa  ttvadalent  and  an  inferenoe  ef  law  tor  the  court  TIm  dootriae  now 
Inally  aettled  In  the  aenate  i«,  that  the  whole  ia  a  qaeatioD  of  foot  far  a 
jnrj.  The  chanedlor,  {Walaorth,)  and  the  atipreine  conn  hav«  itinggted 
nobly  ta  maintain  what  I  believe  to  be  the  only  aafh  and  nlntary  priueiple 
reqaiaite  to  protect  credrton  and  bar  Inad.  The  aenate  have  catablidiad 
apon  the  latter  of  the  Raviaed  Statulea,  the  more  lax  aad  latilndinarj 
doctrine,  which  places  the  moat  common  and  moat  complex  ifiipoHtioiia  vf 
praptrti/,  aa  between  debtor  and  creditor,  at  the  variable  diapoailion  of  a 
jtiry.  It  haa  bean  ainoe  decided  in  Vance  v.  Phillips,  G  Mill,  433,  that  tba 
qnealion  of  fraud,  however  olear,  mnat  be  lubmitted  to  the  jury,  yet  if  tb* 
jury  find  against  the  evidence,  the  mart  will  aet  aaide  tho  fnrdictand 
grant  a  new  trial,  aa  in  other  oaaea. 
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baa  vindicated  its  opioioQ  in  ao  able  manner.*  It  inusts 
that  the  principal  cases  in  England  and  this  country,  on 
the  other  side,  are  born  down  by  the  cuirent  of  opposite 
authority.  The  position  that  devolres  the  question  of 
fraud  upon  the  court,  requires  the  opinion  1o  be  formed  on 
a  single  ciicumstance,  and  admits  no  explanation.  The 
other  position  which  refers  the  question  of  fraud  to  a 
jury,  looks  to  the  whole  transaction,  and  admits  of 
every  honest  apology  and  explanation.  If  the  vendor 
or  mortgagor  retains  possession,  no  person  suffers,  un- 
less a  new  credit  be  given,  or  an  old  one  be  extended, 
under  a  mistaken  belief  that  the  property  remained 
unsold.  The  few  cases  of  that  kind  which  may  hap- 
pen, ought  not  to  introduce  so  stem  a  rule,  as  to  make 
such  conveyances  void  against  every  description  of 
creditors.  In  Cobum  v.  Pickering,^  and  which  is 
held  to  be  a  leading  case  in  New-Hampshire,  the  subject 
was  again  thoroughly  discussed ;  and  it  was  held  that  if 
the  vendor  of  chattels  retained  possession  after  an  abso- 
lute sale,  it  was  always  prima/acie,  and  if  unexplained 
by  the  vendee,  conclusive  evidence  of  a  secret  tnist,  which 
was  fraudulent  in  respect  to  creditors.  Whether  there 
was  such  a  trust,  was  deemed  a  question  of  tact ;  but  if 
admitted  or  proved,  the  fraud  was  an  inference  of  law. 
This  was  recurring  back,  in  a  great  degree,  to  the  sim- 
plicity and  energy  of  the  old  nile,  requiring  delivery  of 
possession  in  cases  of  sales  of  goods  and  mortgages  of 
goods,  as  the  natural  order  of  dealing  in  «uch 
cases,  and  the  only  'effectual  security  against  se-  *531 
cret  and  fraudulent  trusts.^    In  the  state  of  Maine, 


•  HaTSD  T.  Low,  a  N.  H.  Rtp.  13. 

*3N.H.  Rtp.  415.  Bat  in  A«h  t.  Stv^e,  5  If.  H.  Rep.  545,  It  wu 
■4jadged,  thftt  pen w ion  wu  not  MKnlial  to  tba  taliifily  of  ■  mortgage  tf 
gtodt,  and  that  reluDlng  poneoion  b;  the  mortgapit  traa  not,  ol  ilmlf, 
•videnee  of  Trand.  In  Gink  t.  Mooia,  JO  Tf.  H.  Rep.  839,  the  oooit 
■dhared  to  the  rule  eitiblbhed  In  Cabnra  v.  PickarinE. 

•  In  1B33,  the  IngislBlorei  of  MuucbOHtlB  and  New-Mampohira  paened 
acta,  decLutog  that  no  morlgaxa  of  pononat  ptopmtj  tbenaflei  made. 
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on  the  other  hand,  the  Massachusetts  doctrine  is  adopted 
and  followed.^ 


•hould  ba  valid  except  u  lo  the  parties,  auleaa  poawaaioD  be  deUrem) 
to,  and  ralaiaMj  bjr  the  mortgagee,  91  unlaw  the  mortgage  be  reoonled  in 
the  clark'a  nffice  of  the  town  where  the  mortgagor  raaidea.  See,  almt, 
Maisaeiiutlti  Reciitd  Stalutti,  pait  3.  tit  6.  ch.  74.  aec.  5,  and  Smith  r. 
Moore,  U  N.  H.  Hep.  55.  Id.  385.  It  ia  held,  that  the  recording  of  the 
mortgage  ia  cqurvalenl  lo  on  actaal  daliveiy  of  the  property.  Foibet  t. 
Parker,  16,  Pick.  463.  Bullock  t.  WUliuna,  lb.  33.  See  abo  tupra,  p. 
4M.  S.  P.  The  continaance  of  the  mortgagor'B  pooeBon,  eren  alter  tfaa 
moitgage  haa  become  nhaolnte,  ia  not  per  »e  a  fraad  and  only  evidence  c^ 
iL  ShuiUeS'v.  Willard,  19  Pi'cjb.  Acp.  203.  In  New  York,  abo,  in  1833, 
(LotDt  JV.  Y.  tern.  56.  ch.  379,)  proviaion  waa  made  by  law,  for  Glinf  in 
the  town  elerk'a  office,  as  matter  of  pahlio  record,  mortgages  of  efaoltda, 
and  everf  anch  mortage,  nnieaa  the  same  or  a  trae  copy  thereof  be  filed, 
or  be  accompanied  by  immediate  delireiy,  and  followed  by  an  actnel  end 
ooDliaued  change  of  poeaeMioa,  wu  declared  to  be  void  aa  againat  anbae- 
qnenl  purchaaere  and  marlgageea  in  good  faith.  In  Lee  T.  Hnnloon,  1 
Haffman'i  Ch.  Rep.  448,  the  Aaairtant  Vice  Chancellor  waa  of  opinion 
that  ander  (he  N.  Y.  aet  of  1833,  oh.  379,  if  a  mortf[age  of  penonal  prop- 
erty  be  duly  recorded,  a  change  of  poaaaamon  need  not  be  made.  But  if 
the  mortgage  be  not  filed,  there  must  be  an  actual  change  of  poeaeaiion. 
Camp  T.  Camp,  3  Hill't  Rtp.  628.  There  waa  a  atatute  of  the  general 
naem'ily  of  the  colony  of  New-YoA,  of  April  3d,  1775,  reqairing  the 
like  registry  of  bills  of  aalea  of  chattela,  not  exceeding  <n  valae  IDOL,  and 
given  by  way  of  mortgage  ;  and  it  ia  a  little  ajngnlar  that  such  an  ordinary 
and  pacific  proviaion  should  have  been  one  of  the  laat  acts  e*ei  pasaed  by 
the  colonial  legialsture  of  New-York.  It  wan  peaed  in  the  midst  of  the 
tumult  of  arms,  for  the  general  anembiy  adjourned  on  that  mmt  third 
day  ef  April,  neoer  to  melt  again,  as  the  rsTOlution  had  then  oommenced. 
In  Kentucky,  hy  atatnte,  December  13lh,  IB90,  Feb.  SSd,  1837,  and  Feb. 
]at,  1839,  DO  moitgaje  or  deed  of  tmat  of  reaJ  or  pciaonal  estate,  ia  good 
against  apnreidser,  for  valuable  conaiderattsn,  or  against  a  creditor,  nn- 
leai  it  be  duly  deposited  for  recording  in  the  oonnty  clerk's  office.  In  Geor- 
gia, Tennessee,  Indiana,  and  Virginia,  mortgages  of  penonal  property  ara 
to  be  proved  and  recorded  like  mortgages  of  land  in  order  to  make  them 

•  Reed  v.  Jewell,  5  OreenUaf't  Rtp.  96.  Hoibrook  v.  Baker,  5  Aid. 
309.  Brinley  v.  Spring,  7  Hid.  341.  Ulmer  v.  Hilla,  8  Ibid.  336.  In 
Cotter  *.  Copeland,  18  Maine  Rep.  137,  the  coutta  go  atilt  further  and 
hold  that  the  mortgagor  may,  by  an  arrangemGut  with  the  mortgagee,  be- 
come the  agent  of  the  mortgagee  and  retain  the  poaseaaion,  without  affiw- 
diag  even  aprinw/aeie  evidence  of  fraud. 
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It  is  greatly  to  be  regretted,  that  the  rules  of  law  in 
ao  material  a  point,  and  one  of  such  constant  application, 
are  so  various  aad  so  fluctuating  in  this  country.  Since 
the  remedy  against  the  property  of  the  debtor  is  now 
almost  entirely  deprived  of  the  auxiliary  coercion,  in- 
tended by  the  arrest  and  imprisonment  of  his  person,  the 


■MOTS  iciinat  hma  fide  eraditdn  and  purehuen.  Siatutt  of  Oeargta, 
Decembar  S6,  1S27.  StatuUi  of  Virgiaia,  December,  1T99,  aod  Febra- 
My,  1S19,  and  of  Indiuu,  Rreited  Statuit,  Id3S,  p.  70.  Statutaef  Ten- 
luMei,  1831.  Tbs  lUtiKB  af  Tenneane  api^ai  to  all  billa  of  lale  u  well 
tl  iDoilgBpa  and  deadi  or  truit  of  real  and  penona)  pnpeitj ;  all  deedi  of 
fifl ;  all  ponren  of  altorney,  conceinitig  (he  conTeyance  of  real  or  perM- 
nal  property  ;  all  Duuriage  contraeta,  and  all  sgreemeDts  for  the  convey- 
ance  of  real  or  personal  property.  In  HisHinppi,  by  etalnte  in  1833, 
dwdi  r«*pecting  llis  title  to  penonil  property,  are  to  be  recorded  in  the 
ooonty  where  the  property  u,  and  if  it  be  removed  toadiffitrsnteoanty,  toba 
reoorded  within  twelve  monthe,  and  if  not  recorded,  (hay  are  void  aa  to  par- 
chaeen  fur  a  valuable  connderatioa  without  notice,  and  ae  to  creditora.  I 
Swudu  4-  Manhall,  113.  Bo  in  Alabama  deeds  of  tnut  inclading  mortgafei 
of  penoaal  property,  are  to  be  recorded  within  thirty  daya,  olharwiae  they  are 
void  aa  againjt  credrtora  and  anbaeqaent  pnrchaaera  without  notice.  But  the 
itatnte  doea  not  apply  to  chaiti  in  aeticn.  Aiten'o  Dig.  SOB,  p.  5.  4  Jin- 
htma  R.  N,  S.  S63.  4G9.  In  Connecticut,  there  may  be  a  mortgage  oT 
miuufactnrinj  machinery,  wilhant  the  real  eatate  to  which  it  ia  attached. 
and  the  mortgage  m  of  comae  eSsetual,  though  the  mortgagor  retain  poena- 
aou  of  the  machinery.  Snch  machinery  may  aboba  attached,  without  being 
removed  and  aold  on  eiscatioa.  Slaiutt*  of  Comuclieat,  183S,  p.  7S,  73. 
The  Vermont  rtatnte  ia  more  itriageat  and  whaleaome,  for  it  declares  that 
no  mortjrage  of  any  machiuery,  used  in  a  factory  ehop  or  mill  ia  good  ex- 
cept betweeD  the  partiea,  ualeaa  posaeHion  be  delivered  to  and  retained  by 
the  mortgagee.     Rnittd  Slatulti  of  Vtrmant,  1839,p.317. 

In  the  caae  of  Wataon  T.Williams,  4  Blackf  Ind.  Rip.  QC,  the  conrt, 
after  a  clear  and  anccint  review  of  the  conflicting  deciaiooB  in  England  and 
America,  came  to  the  couclaaion,  now  ao  generally  prevalent,  that  the 
mortgagor's  pDaBestioD  of  goods  was  not  coucluiive  evidence  of  fiaad  ai  to 
eredilon,  thoagh  the  loortgags  waa  allent  as  to  the  point  of  potaaion. 
Hia  poiBHaioa  may  be  sipiaiued  by  parol  proof,  and  ibown  to  be  fair  and 
consistent  with  the  contract.  The  lubsequent  deciiion  in  that  court  in 
Case  V.  Winahop,  Ih.  425,  ralber  oonlrola  the  other,  for  it  declared  that  the 
mortgagee  of  gooda  waa  entitled  to  immediate  poneaaion,  when  there  was 
nothing  in  the  inatrument  to  gaioaay  it,  and  that  the  ailence  of  the  mort- 
gage on  that  point,  eoold  not  b*  supplied  by  parol  prooC 
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creditor's  naked  claim  against  the  property  ought  to  le- 
ceire  the  most  effective  support,  and  every  rule  calcu- 
lated to  prevent  the  debtor  from  secreting  or  masking  prop- 
erty to  be  sustained  with  fortitude  and  vigour.  There  is  the 
same  reason  for  the  inflexible  stability  of  the  rule  of  lav, 
that  a  vendor  of  chatleLs  should  not,  at  the  expense  of 
his  creditors,  sell  them  and  yet  retain  the  use  of  them, 
as  there  is  for  that  greatly  admired  rule  of  equity,  that  a 
trustee  shall  not  be  permitted  to  buy  or  speculate  in  the 
trust  fund  on  bis  own  account ;  or  for  that  other  salutary 
and  fixed  principle,  that  the  voluntary  settlement  of 
property  shall  be  void  against  existing  creditors.  Such 
rules  are  made  to  destroy  the  very  temptation  to  fraud,  in 
cases  and  modes  that  are  calculated  to  invite  it,  and  be- 
cause such  transactions  may  be  grossly  fiaudulent,  and 
the  aggrieved  party  not  able  to  show  it  from  the  charac- 
ter of  private  agreements,  and  the  infirmity  of  human 
testimony.  However  innocent  such  transactions  may  be 
in  the  giveu  case,  they  are  dangerous  as  precedents,  and 
poisonous  in  their  consequences ;  and  the  wise  policy  of 
the  law  connects  disability  with  the  temptation,  and  thus 
endeavors  to  prevent  impositions,  which  might  be  inac- 
cessible to  the  eye  of  the  court  If  a  debtor  can  sell  his 
personal  property,  and  yet,  by  agreement  with  the  ven< 
dee,  continue  to  enjoy  it  for  six  years,  as  in  one  state, 
or  for  sixteen  months,  as  in  another,  in  defiance  of  his 

creditors,  who  can  set  bounds  to  the  term  of 
•632      "enjoyment,  or  know  when  and  where  to  bestow 

credit,  or  how  he  is  to  make  out  a  case  of  actual 
fraud  t  Fraud,  in  fact,  is  reluctantly  drawn  by  a  jury, 
and  their  sympathies  must  be  overcome  by  strong  and 
positive  proof,  before  they  will  readily  assent  to  the 
existence  of  a  fraud  ulent  intent,  which  is  so  difficult  to 
ascertain,  and  frequently  so  painful  to  infer.* 


>  In  1  Ptttrif  V.  8.  Rep.  366,  tb6  nprema  eowt  of  Um  UnJUd  StmUs 
iraiTe  Ihe  qneitk>D,  wbelhar  the  want  of  poMcanoD  of  tike  thing  eoLd  oon- 
■titDtei  p»r  M  t  badge  of  frand,  or  ii  only  prima  facie  a  pmnmptioii  of 
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(8.)  The  validity  of  voluntary  assignments  of  their 
property  by  insolvent  traders  and  others,  has  been  ano- 
ther and  a  fruitful  topic  of  discussion.  Under  a  code  of 
bankrupt  law,  such  assignments  giving  preferences,  are 
held  to  be  fraudulent,  for  they  interfere  with  its  regula- 
tions and  policy.*  But  where  there  is  no  bankrupt  sys- 
tem, these  assignments  are  a  substitute  for  a  commission 
in  bankruptcy,  and  become,  like  that,  of  the  nature  of  an 
execution  for  the  creditors.  A  conveyance  in  trust  to  pay 
debts  is  valid,  and  founded  on  a  valuable  consideration.^ 


fraud  ;  bat  b  the  mm  of  Pfaettiplw*  t.  Saylei,  4  Mown'*  Bif.  391,  339, 
lb«  fmanl  dactrinB,  that  oon-deliTsry  in  ths  bbIc  or  chmttsb,  and  «  oon- 
tiBOKlioD  of  poawarioD  id  the  lellar,  rcndera  the  ule  void,  it  explicitly  u- 
•oiled,  M  having  its  foaDdaliona  in  >  gnat  pnblic  polioj.  On  the  othet 
band,  it  hM  been  dcdued  b;  the  aune  couit,  in  D'Wolf  v.  Huria,  4  Ma- 
■m'*  Rap,  515,  that  a  bill  of  aaleof  a  abip  lod  cargo  in  peit  ia  valid,  though 
poRwauoa  be  not  taksii ,  provided  it  appear  to  hava  beaa  given  bj  way  of 
morigage.  The  nolea  added  to  T^t/nt'i  out  ia  Smith'*  Stttetian  of 
Ltadivg  Cattt,  in  the  Amenoan  editioa  of  the  Lav  Library,  N.  S.,  vol. 
ST.  eontaia  a  fnl]  view  of  the  deciaiona,  and  eapecially  of  the  Ameriean 
caaea  in  the  fiideial  and  itate  eonrta,  en  the  great  dootrine*  in  Twjne'a 
oaae.  which  ia  perbapa  the  moat  eslebnited  caae  in  the  Bngliah  law,  and 
hai  given  riie  to  the  moat  protracted  and  animated  diacnaaioDi.  I  havs 
endeavoar«d,  in  the  preceding  pagea,  froni  p.  515,  to  give  aa  full  a  note  of 
theprognaaof  tbew  diacoaaioiM  aa  the  plan  ofthia  work  woold  allow. 

•  Aa  ths  cODgreaa  of  the  United  Stales,  since  the  -Uh  editioa  of  these 
Commentarioe,  enacted  a  bankrupt  law.  a  wide  field  of  inquiry  was  openad, 
ai  to  the  qneaUon  of  convejaaces  fraudnlent  under  thai  new  syitem.  The 
■ubjeet  ia  well  diecnaaed  on  the  basis  of  Engiiab  aathoritie*  in  the  Ametioan 
Jnrial  for  January.  1843.  Bat  the  anbject  ceaaes  to  be  important,  inas- 
mncb  aa  the  banknpt  act  wai  repeated  March  3d,  1843. 

k  Stephenson  V.  Hayward,  Free,  in  Ch.  310.  Dey  v.  Dunham,  3  Join- 
ant's  Ck.  Rep,  186.  Shaw,  Ch  J.,  in  BnaeU  v.  Woodward,  10  Pick.  Sap. 
413.  State  of  Maryland  v.  Bank  of  Maryland,  6  CiU  ^  JahtiMtn,  SOS. 
In  makinf  aangnmenta  of  property,  the  owner  cannot  aangn  part  only  of 
one  entire  debt  without  the  ooDsent  of  the  debtor,  for  that  would  subjael 
him  to  distinct  dsmands  on  one  single  conlracL  Gibson  v,  Cooke,  90  Pick, 
15.  Nor  does  the  asngnee  of  a  voluntary  assignmenl  for  the  benefit  of 
eiadilort,  stand  in  a  better  Hlnation  thaa  the  assignor.  Neither  he  nor  the 
nredtlora  whom  he  rapreaents  are  pnrohasers  for  a  valuable  consideration 
without  notice,  as  agsioit  prior  equitable  liena.  Haggarly  v.  Palmer,  6 
Joknttie*  Ck.  B*p.  437.    Knowlet  t.  Lord,  4  Wtartm,  500.    Aa  batWMii 
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A  debtor  pending  a  suit  may  assign  to  trustees  all  his  ef- 
fects for  the  benefit  of  all  his  creditors,  and  deliver  pos- 
session, and  it  will  be  valid.*  A  debtor  in  failing  cir- 
cumstances, by  assignment  of  his  estate  in  trust,  and 
made  in  good  faith,  may  prefer  one  creditor  to  another^ 
when  no  bankrupt,  or  other  law  prohibiting  such  prefer- 
ence, and  no  legal  lien  binding  on  the  property  assigned, 
exist.  This  is  a  well  settled  principle  in  the  English 
and  American  law,  and  admitted  by  numerous  authori- 
ties.'*   The  assent  of  the  creditors  to  be  benefitted  by  the 

difierent  UMgDew  of  a  choM  in  wtion.ths  one  prior  jd  poial  oriimBii  pre- 
brred,  though  no  nalice  be  giveai  eithar  to  the  Dubsaqneiit  aaignee  or  tlie 
debtor  ;  but  notioe  >■  nquimlH  to  the  dsbtor  u  between  him  and  the  tint 
aatignea,  io  order  to  protect  the  letter  from  pnymeDt  bj  the  debtor.  Mnir 
*.  Schenck,  3  Hill,  338.  Wood  t.  Partridse,  11  Man.  Rep.  48%  Notice. 
m,  however,  requisite  under  tbs  Scotch  law,  (wbich  it  then  tenned 
an  inltnufion)  to  Ibe  debtor,  in  order  to  reader  the  ueignment  a  complete 
preferenoe  ai  againet  a  enbMqnent  aosignee.  Redfeani  r.  Ferrier,  1  Dmt't 
Pari.  Coat;  50.  So  in  Connecticut,  an  anigoment  of  debti  or  cboaea  in 
action  ie  not  valid,  ai  againit  iDlieeqDeut  purohacers  and  allachiDg  credi- 
lora  without  nolice  of  eueh  enigiimeat  given  to  the  debtor  withia  n  reeaon- 
ble  time.  The  rnle  ia  New  York  ia  different,  and  an  aMigiimeat  made  in 
New  York  of  a  debt  due  in  Coanectieut  will  be  held  valid  without  anch 
notice,  on  the  principle  of  the  lex  loci.     14  Cinin.  Rep.  Ut.  583. 

•  FiekMock  v.  Lyater,  3  JV.  ^  Sela.  371.  So  a  conveyance  or  UvtAr 
ot  goods,  if  made  by  e  party  la  inaolreot  ciroumitancea,  to  a  creditor,  in 
pnrsuanoe  of  a  bona  fidt  demand  by  the  creditor,  i*  not  volnntar;  witbin 
tho  English  inmlvent  act  o(  T  Cieo.  IV.  Mogg  v.  Baker,  4  Meetoa  ^  IT. 
348. 

b  Pieketoek  t.  Lyater,  3  MauU  ^  SrltB.  371.  The  Eing  v.  WnbBD,  3 
Priet't  Bxch.  B€p.  6.  Wnt  v.  Franklin,  1  Binney't  Rtp.  502.  Hendrick* 
V.  RobinaoD,  S  Johm.  Ch.  Rep.  307,  303.  Steveoa  v.  Bell,  6  Matt.  jRtp. 
339.  Nieoll  v.  Mumford,  S  Johnt.  Ch.  Rep.  523.  Brown  v.  Mintnm,  9 
GoU.  Rep.  557.  Moore  v.  Coliina,  3  Det.  If.  C.  Sep.  13S.  Moffiil  v.W^- 
Dowall,  1  M'Cerd-t  Ch.  Rep.  434.  Buabm  v.  Green,  5  N.  H.  Rep.  71. 
Haven  v.  Richard«in,  i&iil.  113.  Marbury  v.  Braoka,  7  Wktatan,  5S6. 
Braahenr  v.  West,  7  Pttere'  U.  S.  Rep.  608.  Sutherland,  J.,  in  Grovet  ». 
Wakeman,  U  Wtndtirt  Rep.  191,  195.  State  of  Maryland  r.  Bank  of 
Maryland,  6  Oill  ^  Jthiuon,  305.  Manhall  v.  Hutebiaoa,  5  B.  Monroe, 
305.  Tlie  directoia  of  an  insolvent  corpontion  may,  equally  with  indivi- 
daala,pveprGrsrencesby  aangnmsntoftheireKcts.  Catlin  t.  Eagle  Bank, 
6  Cann.  Rep.  333.  State  of  Maryland  v.  Bank  of  Majyiand,  6  Oill  ^ 
Jtkntm,  905,  S,  P.    Conway,  ex  parte,  4  ^iansiit  Btp.  309.    Sea,  aln, 
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assignment,  has  been  held,  under  the  New-England  at- 
tachment and  trustee  process,  to  be  essential  to  its  TsHdi- 


njlra,  p.  315.  The  lair  in  Now  Jersey  u  an  exception  to  the  rate  Id  the 
text.  It  is  made  eanntial  there  by  etaCnle  (Elmer'i  Dig,  p.  IE,)  to  the  tb- 
liditj  of  an  iniolf  ent'a  waignment,  tbat  it  create  no  prefbrencea,  and  that 
It  be  fol  the  equal  benefit  of  the  creditore.  An  anipiDient  of  real  aod  per- 
■inal  property  in  tnut,  to  pay  a  fsironnd  creditor,  and  then  to  dirido  the 
naidne  tsteably  among  the  other  credilon,  and  the  lurplus,  if  any,  to  re- 
tnin,  thongh  good  in  New  York,  where  it  wa<  made,  was  coDieqnenlly 
adjudged  vind  u  to  property,  pereooal  as  well  aa  real,  in  New  Janej. 
Tarnmn  t.  Camp,  1  Grcen'i  If.  J.  Rep.  32G.  So,  in  Georgia,  by  atatnle 
of  I9th  December,  ISIB,  all  Daaignmenta  and  transfera  of  property  by  in- 
■olvent  debtors,  giving  prafereacsi,  are  declared  to  be  fraadulenl  and  void. 
Prittci't  Dig.  1S4.  The  insolvent  not  of  Maanchuaetts  of  1838,  ch.  163, 
aatabliaheB  the  prinoiple  that  when  a  debtor  is  nnsble  to  pay  liii  debts,  bia 
property  ia  to  be  equally  difidsd  imong  bis  creditors,  and  that  if  the  insol- 
vent debtor  has  not  been  gnitty  of  fraud  or  groB  misconduct,  be  is  to  be 
diacharged  from  liability  upon  surrendering  all  his  property  for  the  benefit 
of  hia  creditora.  The  discharge  goes  to  all  debta  actually  proved  against 
hia  eattta,  and  to  all  debts  founded  on  contiaots  made  after  the  atatote,  if 
made  within  the  atale  aud  to  be  performed  therein  and  provaUe  under  the 
act,  or  due  to  peraons  resident  within  the  alate  at  the  Grat  publication  of 
notice  of  the  proceeding  by  warrant,  and  to  all  demands  lor  goods  wrong- 
fully obtained,  taken  or  withheU  by  the  debtor.  The  etalute  dertroya  all 
volantsry  payments,  asiignmenta  and  preferences  made  in  eonlemplalioD 
of  insolvency.  It  to  a  simile  and  welt  digested  system  of  bankrupt  law. 
The  proceedings  under  thto  law  may  be  commenced  on  the  volonlary  ap- 
plication of  the  debtor  blmself,  or  if  he  omits  to  do  it,  then  on  the  applica- 
tion, under  certain  drcomitsnoea,  of  a  portion  of  the  oreditora  to  compel  an 
BSiifliment  of  his  property  for  tbe  genemt  benefit  of  the  crediton. 

The  statute  of  Ohio  of  1836,  pn^Ints  asngnments  ia  trost  m  cont«m< 
^tion  of  insolvency,  with  the  design  to  jnvfer  one  oreditor  to  anotbei,  and 
snob  assignments  are  made  to  ennrs  raleably  to  all.  So,  the  Conneclicot 
act  of  1638,  dedares  all  asagnments  of  lands,  chotteb  or  choses  in  action 
with  a  view  to  insolvency,  to  any  person  in  tmst  for  hia  crediloti,  or  any 
of  them,  to  be  void  as  to  ereditoia,  uideB  made  in  writing  for  the  benefit  of 
all  the  creditora,  in  proportion  to  their  claims,  and  be  lodged  for  record  in 
tbe  probate  office  of  the  district,  and  tbe  dnty  of  such  tmstea  is  specially 
regulated.  Sialuttt  of  Contuetieut,  IB3B,  p.  300.  In  Pennsylvania,  by 
statnte  of  S4th  March,  1818,  voluntary  asaignments,  fn  the  benefit  of  cre- 
ditors, must  be  recorded  within  thirty  days,  oi  they  are  void  aa  againat  any 
of  the  creditors  of  the  asaignor  without  as  weH  ss  within  the  assigmnent 
It  I*  settled  in  New  York,  that  a  voluntary  asaignment  by  an  insolvent 
dsbtst  mmt  dseltrs  the  new  •ad  Mitie  the  ri^ts  of  cnditon  nnder  the  as- 
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creditor  who  is  do  party  to  the  assignment,  tssu^ 
633'     before  'such  assent  be  given,  has  been  preferred 

Bnt,  subject  to  this  qualification,  the  assent  of  th 
creditors  need  not  be  given  at  the  time  of  the  assignment 
and  a  subsequent  assent  in  terms,  or  by  actually  receivin 
the  benefit  of  the  assignment,  will  be  sufficient  >>  Th 
assignment  has  been  held  to  be  good  against  a  subsi 
quent  attachment,  if  the  creditors  had  assented  to  the  ai 
signment  prior  to  the  attachment  ;<  and  the  assignmei 
has  been  supposed  to  be  valid,  even  without  such  inte 
vening  assent,  in  the  case  of  an  assignment  to  trustee 
for  the  benefit  of  the  perferred  creditors.  The  legal  esta  I 
passes  and  vests  in  the  trustees ;  and  a  court  of  equi : 
will  compel  the  execution  of  the  trust  for  the  benefit  : 
the  creditors,  though  they  be  not,  at  the  time,  assentin; 


ngmiMDt,  and  net  le»*e  it  to  tb*  uiignaei,  or  raaerra  to  tumBelf  the  ri|  I 
of  labnquBntl;  doing  it  Thtt  would  be  ufaitmy  and  liable  to  nnceitai : 
^  aad  nbaM,  and  aach  an  mvigiiment  k  tmuiiHeal  and  raid.  The  debl : 
molt,  la  the  ungmnaul,  dedata  preTerenoee,  if  any,  atnong  bii  creditoi  i 
and  he  oanaot  Iraniiet  that  power  to  hii  aaaignae.  Wakeman  t.  Gravi  i 
4  Paigt.  41.  Bunnm  t.  HempMaad,  7  Id.  566.  Boardman  t.  Hallidr  , 
10  Id.  293.  The  right  of  allowing  jKcferenov  to  be  given  at  all  l^  tba  i 
■olTent  debtor  haa  bean  ■tconj^j'  oondamnad  b;  judge*  in  Tariow  part*  i 
the  United  State*  ai  ineqnitaUe  and  anjoat.    10  Paiji,  999. 

>  Widgerr  v-  HaakeU,  5  Mew.  R4p.  144.  Sterena  y.  Bell,  6  IbU.  X  : 
Ward  T.  UrowB,  E  Pick.  Bap.  350.  Jewatt  v.  Banaid,  6  Ontidea] 
Mf.  381.  In  Boyden  *.  Moore,  11  Pick.  Btp.  3S6,  it  waa  held,  that 
aMtgniDant  in  (nM  to  pay  the  aMignee  and  other  oreditan  who  were  p  ' 
tiee,  amd  aaaeoting,  waa  valid.  Bat  il  not  paitioa,  and  anantiiig,  an  int  : 
nnlng  attachment  prior  to  the  asent  will  hare  prefarenoe.  So,  a  Tolonti  ; 
BMBgniBeat  in  ooDl*m)dBlioB  of  iDeoUenoy  and  giving  prelerenoea  made  i 
TenMylrania,  ia  not  good  in  Delaware  againat  a  anbaequent  attaohment 
aeiUien  there,  ottbe  inaolTent'a  efieeta  in  Delaware.  Mayberry  t.  Shi 
l«r,  1  HarritflM't  lUp.  349. 

t  Harbory  T  Brooka,  7  fnMlea,  556.  Brooke  T.Marbnry,  II  Aid.  I 
Braahear  t.  Vfmt,  7  Ptl«r>'  V.  S.  Rtp.  601.  Ellison  *.  Ellaon,  6  Vu  . 
616.    Cunningham  *.  Freabmn,  1  Bdm.  Ck  Rtp.  UGil 

•  Brown  w.  Mlatnm,  3  OtU.  Rtp.  S37.    Halaey  t.  Whitne;,  4  JWaaoi 
Rtp.  917.    Haatiage  v.  Baldwin,  17  Mau.  Rtp.  MS. 
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and  parties  to  the  conveyaDce.'  Th«  assent  of  absent  per- 
sons  to  an  asHgnment  will  be  presumed,  unless  their  dis- 
sent be  expressed,  if  it  be  made  for  a  valuable  considera- 
tion, and  be  beneficial  to  them.'' 


•  Small  T.  Oadley,  9  P.  Wnu.  437.  Nicoll  v.  Mamfi»d,  4  John*.  Ch. 
Bep.  539.  BiQoka  v.  Mubnry,  11  WktaUm,  97.  Gray  t.  Hill,  10  Sag. 
4- KaaU,  436.  Halaey  t.  Whitoey,  4  Hamit  Rtp.  206.  Wudv.  Lewit, 
4  Piet.  Sep.  SIS.  This  rula  Id  the  Enjliih  chuiceiy  Msmi  to  hava  bean 
nada  aolqeat  (o  lome  embairaaainf  qnaliGcatioiia.  If  the  creditora  are  not 
partiaa  or  prJTiea  to  a  conTeyance  by  a  debtor  to  tni*taa«,  to  pay  acbeduled 
ureditora,  and  do  not  oonform  to  ill  proriiioiu,  and  the  trnsteea  have  not 
dealt  with  the  eiediton  in  pnnDsnce  of  the  dead,  tliey  oinoot  in  ohanoerjf 
anlbtea  perfbrnwnoe,  and  hare  no  lien  on  the  pnipeitj  coDToyBd.  Tfatt 
dvad  ia  regarded  aa  a  men  diapodtion  betwaan  the  debtor  and  hii  tnatea 
fci  hia  own  accommodation;  and  th*  property  ia  not  deemed  to  be  with- 
dmm  from  tho  debtor'a  abeolnte  control.  If,  howaTer,  there  can  be  an 
actual  itttlemtnt  made  for  VMting  an  estate  or  stock  in  tmiteee  foi  Tolnn- 
taan,  the  caae  ia  difierent,  and  the  tnuteea  baring  the  lq;al  eetate  becomr 
■Dch  In  the  Tohlntaera,  who,  a*  cewtui  que  tnult,  may  claim  agaJnat  the 
tmateet  in  tho  deed.  BUiaon  T.  GUkoo,  6  Vetty,  669.  Walwyn  t.  Conlla, 
3  MerivaWt  Rep.  707.  Gamrd  r.  Lord  Lauderdale,  3  Sinmu'  Rap.  I. 
Acton  T.  Woodgalo,  S  Jfylne  ^  Keetu,  499.  In  MuMen  v.  Oobom,  IT 
Maei  Rep.  454,  a  conreyanc*  to  tmataea  for  the  benefit  of  orediton  wu 
••id  to  be  vmd  withont  the  aaaent  of  thecredlor,Uiaii(  aaenled  to  by  the 
trnaieea ;  bnt  in  that  caae  the  dead  wai  hcM  to  be  bumii]dete,  aooording  to 
Ibe  intention  of  the  partita,  when  an  attaehmenl  intarrened,  and  prevailed, 
lliangh  aaaifnmantB  of  poHibilitiM,  eontiogant  intenat,  and  of  rights  or 
cioM  IB  aeliart,  may  not  ba  ralid  at  taw  nnleas  the  creditor  aaaanta,  yat  mi 
diScolty  of  thia  kind  exiita  hi  equity,  where  the  aaaignment  la  oonsidarad 
aa  anurantlng  to  a  declaration  of  trost  See  the  namoons  oasea  rafeirad 
to  in  the  twlM  to  3  Slory'e  Equits  JuriiprutUnce,  p.  306. 

»  North  T.  Tamer,  9  Serg.  4-  Rmele,  334.  Do  ForeM  *.  Baemi,  3 
Cmr.  Rep.  633.  If  the  argument  be  directly  to  the  erediten,  their  at- 
aant  moat  be  shown,  but  if  to  tnufte*,  for  their  benefit,  the  legal  title  pai- 
aea  to  the  trnsteea  without  their  aasent ;  bnt  it  mmt  be  made  with  Ifao 
knowledge  and  priTity  of  the  troateea  or  the  creditora.  The  aaaent  of  tba 
truMeea  is  prenuned,  until  the  contrary  be  ■hown,  and  if  the  assignment 
be  mads  withont  their  knowledge,  they  may,  when  it  comes  to  their 
knowledge,  affirm  it,  and  it  will  be  binding.  Gait  v.  Dibrell,  10  Yergrr, 
146.  Nicoll  T.  Mamford,  4  Johnt.  CIt.  Rtp.  599.  Brown  f.  Hintum,  3 
OalL  Rep.  557.  Small  v.  Marwood,  9  B.  ^  Cnm.  300.  Smith  t.  Wbaa- 
l«r,  1  Ve«t.  198.  Marbory  *.  Bro^,  7  Wieabm,  556.  Weston  t.  Bar- 
ker, 19  Jvhnttn,  976.  Under  the  New-Ttrk  Rttiited  Statute*,  such  an 
■Bsigniiwat  to  tnistesa  operates  as  a  grant,  and  doM  not  nqaire  nay  ex- 
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II  IS  aumiiiea  in  some  oi  me  cases  inai  me  ueowr  uiuy 
indirectly  exert  a  coercioB  over  the  creditors  through  the 
influence  of  hope  and  fear,  by  the  insertion  of  a  condi- 
tion to  the  assignment,  that  the  creditors  shall  not  he  en- 
titled to  their  order  of  preference,  unless  within  a  given 
and  reasonable  time  (for  if  no  time,  or  an  unreasonable 
time  be  prescribed,  the  deed  is  fraudulent')  they 
•534  execute  a  release  of  their  debts,  by  'becoming  par- 
ties to  the  instrument  of  assignment,  containiDg 
such  arelease,  or  by  the  execution  of  a  separate  deed  to  that 
effect.''  In  Jackson  v.  LotiMs,^  there  was  a  proviso  to 
the  assignment,  that  in  case  any  creditor  should  not  ex- 
ecute the  trust  deed,  which  contained,  among  other 
things,  a  release  of  the  debts,  by  a  given  day,  he  should 
not  be  entitled  to  the  benefit  of  the  trust  deed,  and  his 


piEM  CMwiderntiOD  ;  not  ii  it  atcenaij  Ut  ila  vilidily  th«t  n  creditor  aboold 
be  a  party  to  the  convayance,  or  »iga\{j  fail  utent  tharelo.  CaaiiiD^iani 
T.  Freeborn,  1 1  WendtlCt  Rtp,  940.  Bat  eqoitj  may  reqaiie  the  creditor* 
to  ceme  ia  wiibia  a  rsaaoDable  time  and  lignify  their  aoent,  or  be  eicln- 
ded  fhHD  all  beneGl  0!  the  tnut.  Donch  v.  Kent,  1  Vera.  S60.  319.  Tbc 
anent  of  tnuteei  woold  aetm  to  be  requiaita  to  the  valtdiEy  of  the  aaagn- 
ment ;  for  it  i>  aaaaniad  to  be  lo  ia  Gordon  v.  Coolidge,  1  Sumnrr't  Ref, 
537,  where  it  wai  held,  that  if  the  aaaignmenl  in  tnut  for  crediton  b« 
made  to  two  peraonB,  and  one  of  them  accepta  tb«  tmit,  and  the  other  re- 
pndialM  it,  the  aaiignneDt  ia  operatire  ai  to  the  aaaentioB  Imilee,  Duleaa, 
it  contaio*  lome  condiUoa  renderiog  the  anent  of  both  reqaiaite.  Ilie  aa- 
nnt  of  both  wai,  however,  to  be  preaartted,  unleaa  one  of  them,  apon  ma- 
tice,  reAHea  to  accept  th?  IroM,  and  notifiea  hii  renisal  lo  ilia  debtor. 
Ciee,  «lSD,  the  case*  mpra,  in  thii  note,  end  Neilnn  *.  Blight,  1  Jatatmtft 
Cat!*,  305.    Heaei  t.  Muigatroyd,  John:  Ch.  Rep.  139. 

•  Wharloti'i  Dig-  tit.  Deed,  d.  TO.  BierpoaC  &.  Lord  *.  Graham,  4 
R'eth.  C.  C.  Rep.  333.  Id  Halaay  i.  Wbilney,  4  Matm't  Rtp.  306,  aiz 
moDtba  «r«a  held  not  to  be  an  anreaaonahla  time.  The  reaaonableneM  of 
the  period  of  limUations  for  the  creditor!  to  come  in,  will  depend  on  dt* 


!■  The  King  t.  Watmo,  3  Priest  Rtp.  6.  Lippncotl  v.  Barker,  9  Bm- 
My'iRtp.  174.  Cheerer  T.  aark,  T  Strg.  ^  Ratele.SlO.  Scott  t.  Hor- 
ria,  9  Hid.  133.  Wilun  v.  Kneppley,  10  Ibid.  439.  (lalsey  t.  WUtney 
4  Maian'i  Rep.  306.  Da  Caten  r.  Le  Ray  de  Chaamont,  3  Paigi'i  Rtf. 
491.    The  Canal  Bank  v.  Coi,  6  GrttnltaJ't  Rep.  395. 

'  4  Term  Rtp.  166. 
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share  was  to  be  paid  hack  to  the  debtor.  It  seems  to 
have  been  assumed  throughout  that  case,  that  such  a  pro- 
rision  would  not  affect  the  validity  of  the  assignment. 
Whatever  might  have  been  the  understanding  in  that 
case,  such  a  conclusion  is  not  well  warranted  by  the 
language  of  many  of  the  American  cases,  and  a  deed 
witli  such  a  reservation  would,  under  them,  be  invalid. 
The  debtor  may  deprive  the  creditor,  who  refuses  lo 
accede  to  his  terms,  of  his  preference,  and  postpone 
him  to  all  other  creditors;  but  then  he  will  be  enti- 
tled to  be  paid  out  of  the  residue  of  the  property,  if 
there  should  be  any  after  all  the  other  creditors  who 
released  and  complied  with  the  condition  of  the  assign- 
ment are  satisfied.  If  the  condition  of  the  assignment  be, 
that  the  share  which  would  otherwise  belong  to  the  cre- 
ditor who  should  come  in  and  accede  to  the  terms  and 
release,  shall,  on  his  refusal  or  default,  be  paid  back  to 
the  debtor,  or  placed  at  his  disposal  by  the  trustees,  it  is 
deemed  to  be  oppressive  and  fiBudulent,  and  destroys  the 
validity  of  the  assignment,  at  least  against  the  dissenting 
creditors." 


■  H'Alliitcr  T.  Hinhall,  6  Sinuy't  Rtp.  338.  Hrriop  t.  Clarke,  14 
Joiu%M.  Rep.  458.  Seaiiag  v.  Briacksrfaoff',  S  Jakai.  Rep.  339.  Auiliii  v. 
Bell,  30  Jekiu.  Sep.  443.  Bordeo  v.  Suiddbi,  4  Pict.  Rep.  3S5.  logn- 
liun  T.  Wheeler,  G  Conn.  Rep.  377.  Atkinaon  v.  Jordan,  S  Hammnntt 
Oki-t  Riip.S9i.  LentUban  t.  MoSkl,  1  Bdu).  Ch.Rep.^1.  Amra  t. 
Blunt,  5  Paige,  16.  18-  Gnvee  t.  Roy,  13  Ltuieiana  Rtp.  4i7.  The 
bii[  Watchman,  in  the  diatriot  court  of  Maine,  Ware'*  Rep.  333.  In  Bra- 
abear  t.  Weet,  7  Pettr'i  V.  S.  Rep.  608,  the  inpreme  court  of  the  United 
Statei  ireie  far  rrom  being  aaUified,  that  a  deed  of  ani|[nnient  of  all  a 
4ebtor'i  property,  and  eiclading  thira  the  benaSt  of  ita  prorialoni  Ihoae 
craditora  who  abonld  not,  within  a  given  time,  eiecnte  a  leleaae  of  their 
demanda,  nught  to  be  luatalDed.  At  any  rate,  a  court  of  chanoery,  after 
the  prefaired  creditors  were  aattiiied,  would  decree  the  larplDS  (if  any^ 
to  Lhoae  creditors  who  had  not  acceded  to  the  deed.  In  Brawa  t.  Kdox, 
a  XUeouH  Rtp.  303,  (1840,)  the  •opreme  coart,  after  ^  able  reriew  of 
the  American  authoritiei,  coniiderod  the  paint  not  to  be  autboritaliTely 
selUed  ;  and  they  decided,  that  an  aaaif^iunent.  by  a  debtor,  of  all  hij 
property  to  tmstees,  (at  the  benefit  of  such  ctedllors  as  ahould,  wilhia  a 
gimi  tine,  tttetUt  ■  relraw,  was  \tii.    Bat  in  Andrew*  t.  Lijdtow,  5 
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reservation,  at  the  expense  of  his  creditors,  of  any  part  of 
his  property  or  income,  for  his  own  benefit.  It  has  been 
supposed  that  such  a  reservation,  if  not  made  inten- 
tionally to  delay,  hinder  and  defraud  creditors,  would 
not  affect  the  vahdity  of  the  residue,  or  main  purpose 
of  the  assignment ;  and  that  if  the  part  of  the  estate 
assigned  to  the  creditors  should  prove  insufficient,  they 
might  resort  to  the  fund  so  reserved  by  the  aid  of  a 
court  of  equity.  The  case  of  Esiwick  v.  Cailtaud,^  and. 
the  language  of  other  cases,  were  in  favour  of  this  opin- 
ion.'' But  later  authorities  have  given  to  such  reserva- 
tions the  more  decided  effect  of  rendering  fraudulent  and 


Pick.  Rep.  SS,  inch  n  rewrvatiaa  was  held  not  [a  render  the  anipuncnl 
frsudalFTit,  beoBUK  it  did  oot  appear,  in  point  of  fact,  tu  have  been  ioMTl- 
ed  with  SD  intenlioD  to  make  a  piaviBiaa  for  the  debtor.  And  in  Halsey 
T.  Whitney,  4  Maton't  Rep.  206,  the  lesrned  judge,  undor  Itie  inflnenco  of 
■nme  of  the  American  aulhoritiet,  gave  effect  to  the  condition  annexed  to 
the  auignmeni  laqniring  a  relaaae,  tbongh  the  asaignment  did  not  pntpon 
to  convey  all  Ibe  debtor's  property  ;  but  his  own  jadgment  was  not  salia- 
fied  with  the  eulharities  under  wbich  he  acted,  and  partial  aBsignmaiiC* 
with  such  ■  condition  ought  not  to  be  loicnted.  In  the  caae  of  Uie 
Watchman,  H^or;'*  Rtp,  S39,  the  court  carries  ont  the  genera]  principle 
BO  forcibly  iJInitniled  in  Halaey  v.  Whitney,  and  in  oppoailion  la  whal  may 
be  considered,  aCtcr  the  decision  in  Borden  v.  Sumner,  5  Pick.  965,  aa 
quite  B  donbtrul  point,  under  the  tocsl  uaagea  of  MaaBacbosetls.  In  John- 
son r.  Whitfield,  7  Pick.  Rep.  71,  it  iras  held,  that  if  a  debtor  made  ■ 
parlial  anignment  to  select  creditor*,  even  for  a  valuable  coDsideration,  it 
was  rraudalent  and  void,  if  made  with  a  view  to  prevent  an  atlachment 
by  other  creditors.  The  caseof  Havens  T.  Richardson,  5  AT.  H.  Rtp.  113, 
is  on  the  lei  aide  of  the  question ;  for  where  an  insolvent  assigned  all  hi* 
property  to  pay  the  debts  of  one  or  more  specified  creditors,  neither  the 
want  of  a  schedule,  or  of  an  estimate  of  the  valoe  of  the  property  assigned, 
Dor  a  stipulation  in  the  aaajgnmeat  for  a  release  of  the  debts  of  those  who 
became  parties,  nor  a  reeervalion  of  the  surplus  afler  payment  of  the  debu 
of  those  who  BBseut  lo  the  ausignment,  was  oonaidered  to  be  conclnaiva 
evidence  of  fraud.  The  reservation  would  now  generally,  and  it  ought  t» 
be  everywhere,  fatal  to  the  inslrument. 

•  5  Tfrm  Rtp.  430. 

»  Rigga  V.  Murray,  3  Joins.  Ch.  Rrp.  S80.  S.  C.  Murray  v.  Riggs,  15 
JtbiaRep.  571.  Austin  v.  Bell,  30  Joins.  Jttji.  449.  Sutherland,  J.  and 
Woodworth,  J.,  5  CoiPtn't  Rtp.  547. 


Dig-izedtyGOOgk- 


lee.  XXXIX.]         OF  PERSONAL  PROPERTY.  635 

void  the  whole  assignmeiit ;  and  no  favouied  creditor 
or  grantee  can  be  permitted  to  avail  himself  of  any  ad- 
vantage over  other  creditors,  under  an  assignment  which, 
by  means  of  such  a  reservation,  is  fraudulent  on  its  face.* 
These  latter  decisions  contain  a  just  and  salutary  check 
of  the  abuse  of  the  debtor's  power  of  assignment  and 
distribution ;  for,  as  was  observed  in  the  case  of  Riggs 
V.  Murray, *>  "if  an  insovent debtor  may  make  sweeping 
dispositions  of  his  property  to  select  and  favour- 
ite creditors,  yet  loaded  'with  durable  and  ben-  536* 
eficial  provisions  for  the  debtor  himself^  and  en- 
cumbered with  onerous  and  arbitiary  conditions  and 
penalties,  it  would  be  impossible  for  courts  of  justice  to 
nphold  credit,  or  to  exact  the  punctual  performance  of 
contracts,"^ 


'  M*ckie  T.  Cainu,  1  Hapki»»'  Rep.  373.  S  Cmeen't  Rep.  547.  Har- 
ri*  T.  Sumner,  2  Pi'cit.  Rep.  139.  Chatroa  t.  Cairns,  decided  io  Lauwaua, 
leas,  Bud  cited  ia  5  CoKien'i  Rep.  5T8.  n.  PaMmore  v.  Eldiidge,  13  Sere. 
^  RavXe,  19S.  Gall  *.  Dibrall,  10  "^nger,  14G.  The  act  of  Feniuylr*- 
nia,  of  IS  IB,  reqairee  vjlantary  ami^menU  Tor  Iha  beneGt  or  creditor*.  Io 
be  recorded  within  thirty  days, 
>  3  JflAn*.  Ci.  Rep.  532. 

•  In  (be  OBM  of  Mnmy  t.  Kigge,  15  3aKii».  Rip.  571,  the  New-York 
eonrt  of  erron  held  a  deblor'a  iMignincnt  to  be  valid,  though  it  in  thefirat 
place  rettntd  to  the  aic  of  the  granlon,  aniil  one  year  after  they  ikaulil 
be  dUehatgtdhy  taafrom  their  debit,  tteo  thaunad  iallan  a  year,  and 
then  gave  pierGrencei,  and  a  power  In  the  assignees  to  settle  with  the  ert- 
diton  on  certain  terma,  and  that  the  crEditars  who  did  not  accept  the  con- 
dilions  in  one  year,  or  ihoitld  knaicinglif  embarratt  the  ohjeeU  of  the 
deed,  ihould  be  rorerei  debarred  rmm  any  ahare  under  the  asiignnieDl. 
Such  s  deed  was  held  good,  and  the  decree  in  chancery  setlinjr  it  aiidc 
was  reiersed  I  The  conrt  or  chancery  aflorwarda,  in  Mackio  t.  Cairus,  1 
Hopiitaf  Rep.  373,  rcry  properly  held  a  deed  much  lees  obnoxiooa  than 
tbalin  Murray  v.  Riggi,  abiDlnlely  and  in  (olo  fraudulent  and  void.  The 
last  dociiion  appears  to  have  been  guided  by  sound  policy  and  enlightened 
jnstice.  5  Coaen,  584,  S.  C.  See  alio  Mead  t.  Phillips,  I  Sandfard't 
Ch.  Rep.  S3,  a  reservation  ia  a  voinntary  assignment  giving  preferences, 
and  providing  previooaly  for  the  payment  of  all  cosft  anil  experuei  nice*- 
tarily  incurred  Ay  Aim  in  dt/ending  mill,  was  held  to  be  fraudulenl.  The 
dMHioa  or  the  court  or  errore  iu  Hurray  v.  Rigga,  may  be  considered  aa 
justly  exploded. 
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X.   Of  sales  at  auction. 

An  auctioneer  has  not  only  possession  of  the  goods 
which  he  is  employed  to  sell,  but  he  has  an  interest  cou- 


ButtfaeciMor  Graver  V.  WakenuD,  (II  WendtWt  Rtf.  197.  4Paigi 
31.  S.  C.)  on  appeal  rrom  chancer;,  goea  atill  ruTther.  The  owe  <raa  aUj- 
and  slaboialelj  dtscuued  in  the  New-YoA  conit  of  elron,  and  it  was  fadd, 
in  affirmance  of  the  decree  id  chancer;,  (hot  B  debUK'  in  failiDg  ciicain. 
itanceamifbtiby  asaignmentof  hiiproperly  in  tnwt,  pieferone  ciHtitwar 
Mt  or  credilora  Ic  anolher,  prMif'iJcd  he  devote  the  whole  of  hie  propeitj  at- 
aigned  to  thepByiueutofhiajuri  debts,  aud  the  aamgument  be  ahaolnte  and 
anecndiliDDal,  withoot  any  reaerrationarcDDditionforhiabeneGi,  and  with- 
out eitorting  Trom  thefeara  orspprehenaionofhii  creditora,  or  any  of  tiHin. 
■nataolnte  diaobarge,  aa  a  maaideration  for  a  partial  dividrnd,  or  nialuii^tfae 
prerarencei,  or  anj  of  th*in,  to  depend  upon  the  ezecutioo  of  a  releaaa,  bf 
•Bch  preferred  crediton,  to  bim  of  all  cislma  agaioat  him.  An  aaignment 
giving  pnferen«ea  upon  aneb  a  eondilioa  ii  void  j  and  the  aatignmeot 
being  void  in  put  aa  againit  credltom  and  the  proviaioD  af  the  atatote,  ia 
void  in  lolo,  though  there  he  no  fraud  in  fact  intended.  Thia  appean  t« 
be  the  moat  atem  deeiaion  that  oiiats,  either  in  England  or  thit  eomtry, 
on  thia  subject  See  Ante*  v.  Blunt,  5  Paige,  33,  and  Goodrich  v.  Downa, 
e  Hurt  N.  ¥.  Rtp.  438,  to  S.  P.  The  weight  of  general  authority,  both 
Gngliah  and  American,  ia,  that  an  aaaignment  by  a  debtor  of  all  hii  ptv- 
perty  fbr  the  payment  of  hia  debta,  and  at  the  aame  time  giving  prefeien- 
cM,  and  requiriog  an  abaolnte  releaie  from  each  creditor  who  accedea,  it  net 
per  «e  fraudulent  and  void.  The  drcnmatancea  of  the  debtor  ■"■gT''"; 
over  to  tnuteos  all  bit  prapeKy,  without  any  reaervatioo  to  biniBelf,  and 
giving  the  eurplug,  if  any,  to  those  cnditon,  if  any,  who  do  not  come  >■ 
and  agree  to  rdease,  on  taking  their  preferred  ahare,  ia  deemed  to  diaam 
the  tranaaction  of  all  illegality  and  unfairneaa.  See  tbe  caaea  collected  in 
Mr.  AngtlTt  Lawtof  Atngrnntnlt  in  Trutt  far  Cnditan,  Beaton,  1835, 
p.  96 — 106,  which  ia  a  neat  and  valuable  little  mannal  of  the  law  of  vo- 
luntary ueignmeata  by  inaolvent  debton.  A  proviaion  in  tho  aatignment 
that  the  lurplui,  after  all  debia  are  paid,  should  revert  to  the  debtor,  ia  not 
improper,  for  inch  a  reinltiiig  trust  would  follow  of  coorae  without  any 
■Upnlation.  In  Peunlylvania,  the  judicial  deeialona  were  fiir  a  time  qtiile 
lai  in  favour  of  voluntary  aaaignments,  but  their  iafinenee  waa  coaDterae- 
ted  by  statute  provisiana  requiring  (be  aaaignee  to  give  aecurity,  and  giving 
to  the  court  power  to  remove  him,  and  tobatitnte  another,  and  requiring 
bim  to  file  BO  Inventory.  The  debtor  may  still  give  prefarsaeea,  and  re- 
quire the  creditora  who  accede  to  eiecnle  a  general  releaae.  Theconunia* 
sionens  in  their  Report  on  the  Civil  Cade  of  PiantyCeania,  in  January, 
1835,  suggest  that  tbia  atipulation  ibr  a  releaae  be  placed  under  some  re- 
alrictions.  Rrpert,  p.  50 — 52.  But  since  that  report,  and  in  Jone,  1836, 
the  legialalnre  of  Pennsylvauia  regulated  the  voluntary  asngnmeal*  ky 
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pled  with  that  possession.  He  has  a  special  property 
in  the  goods  and  a  lien  upon  them  for  the  charges  of  the 
sale,  and  his  commission,  and  the  auction  duty.  He 
may  sue  the  buyer  for  the  purchase  money,  and  if  he 
gives  credit  to  the  vendee,  and  makes  delivery  without 
payment,  it  is  at  his  own  risk."  If  the  auctioneer  has 
notice  that  the  property  he  is  about  to  sell  does  not  belong 
to  his  principal  and  he  sells  notwithstanding  the  notice, 
he  will  be  held  responsible  to  the  owner  for  the  amount 
ofthesale.h  So  if  the  auctioneer  does  not  disclose  the 
name  of  his  principal  at  the  time  of  the  sale,  the  pur- 
chaser is  entitled  to  look  to  him  personally  for  the  com- 
pletion of  the  ccntract,  and  for  damages  on  its  non-per- 
formance.o 


dabton  oT  their  ariate*  real  or  ptnonal,  or  of  any  part  thereof,  in  tnut  br 
thair  crufilan,  or  MiRc  of  them,  aod  w)  far  havs  giren  those  Bni|[amanta 
nnclioD.  Pardon'*  Digeit,  74.  Id  the  cms  of  Thoma*  v.  Jeoka,  dsoi- 
ded  in  tbe  lupreme  court  of  PennijlTaaiii,  in  March,  1835,  lbs  court  held 
the  tehole  anignmCDt  fraadnlcDt  and  void,  it  bnog  an  ani^mont  by  a 
jNutaerAip  linii  of  a  part  of  their  property  for  tbe  beaefit  of  their  credit- 
or*, witli  a  eliputatioa  Ibr  a  reteue  aa  an  eqaivalant  for  the  uiignm«nt.  Il 
waa  Bueh  an  exercbe  of  tbe  rigbt  of  preforenee,  ai  to  impoae  upon  the 
cre£ton,  indirectly,  tiie  neecauty  of  reaorling  to  a  part  of  (ho  dehtor'a  pro- 
pert;  in  axcliuioa  of  the  mat.  So,  in  M'Cnlloch  *.  HutchinKin,  7  WalU, 
434,  a  volaatary  aMigmaent  by  an  inmlTaat  deblor,  abaolnts  od  ita  raee> 
to  B  particular  creditor,  to  pay  him  and  return  tbe  anrplua  to  the  debtor, 
WM  beld  to  be  l^nduleat  and  *oid.  The  mat  waa  aeoret  and  Ibe  deed 
daceptire.  Tbe  judicial  deciiinnaon  this  nbject  Beem  at  laat  to  have  ta- 
ken a  firm  and  vi|pirous  stand  in  fkrour  of  the  rigbia  of  creators  and  tbe 
claima  of  jnatioe.  The  case  of  Van  Neat  j.  Yoe,  before  the  aaaiitant  T. 
Cb.  in  New-YoA,  (1  Sowf/m-ffi  Ch.  lUp.1.)  contauia  a  itringeat  and 
aoond  application  of  princlplea  ajaioBt  the  delay  of  crediton,  by  a  Tolnn- 
tary  aaai^mnat  of  bia  properly  by  a  debtor  to  relaia  and  hinder  the  opeta- 
(len  of  tx4tMtimu  at  Iim».  Though  the  law  altows  of  Toluntary  aaaign- 
menta,  and  paimils  the  inaolTont  debtor  to  select  bia  oirn  amifneea,  yet 
when  he  aeleeted  his  awn  relatirei  of  very  appirent  incapacity  for  the 
trast,  it  waa  bold  to  be  evidence  of  fraud,  and  the  asaignmeat  was  est 
aaide.    Cram  *.  Mitchell,  1  Sandfard"*  Ci-  Rep.  951.  8.  P. 

•  mtliama  r.  Milluigten,  1  H.  Blaek'e  Rep.  81. 

k  Hantacre  t.  Stewart,  S  Bep.  N.  P.  Reji.  1(0. 

<  HuMon  T.  Robardean,  Peak'*  Rep.  130. 
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*Iu  the  sale  of  real  properly  at  auctioti  care  should 
be  taken  that  the  description  of  it  be  accurate, 
or  the  purchaser  will  not  be  held  to  a  perlbrmaoce 
of  (lie  coiilr.-tct.  But  if  the  description  be  substantially 
truo,  and  be  defective  or  inaccurate  in  a  slight  degree 
only,  the  purchaser  will  be  required  to  perform  the  cod- 
tmct  if  the  sale  he  fair  and  the  title  good.  Some  care 
and  diligence  mast  be  exacted  of  the  purchaser.  If 
every  nice  and  critical  objection  be  admissible,  and  svBir 
uient  to  defeat  the  sale,  it  would  greatly  impair  the  ef- 
ticacy  and  value  of  public  judicial  sales ;  and,  therefore. 
if  the  purchaser  gets  substantially  the  thing  for  which  he 
bargained,  he  may  generally  be  held  to  abide  by  the 
purchase,  with  the  allowance  of  some  deduction  from  the 
price  by  way  of  compensation  for  any  small  deficiency  in 
the  value  by  reason  of  the  variation.* 

A  bidding  at  an  auction  may  be  retracted  befoie  the 
hammer  is  down.  Every  bidding  is  nothing  more  than 
an  offer  on  one  side,  which  is  not  binding  on  either  side 
until  it  is  assented  to,  and  that  assent  is  signified  on  the 
part  of  the  seller  by  knocking  down  the  hammer.'' 

If  the  owner  employs  puffers  to  bid  for  him  at  an  auc- 
tion, it  has  been  held  to  be  a  firand  upon  the  real  bidders. 
He  must  not  enhance  the  price  by  a  person  privately 
employed  by  him  for  that  purpose.  It  would  becontrary 
to  good  faith,  as  persons  resort  to  an  auction  under  a 
confidence  that  the  articles  set  up  for  sale  will  be  dispos- 
ed of  to  the  highest  real  bidder.  A  secret  ptiffer  employ- 
ed by  the  owner  is  not  fair  bidding,  and  is  a  fraud  upon 
the  public ;  nor  can  the  owner  privately  bid  upon  his 
own  goods.  All  secret  dealing  on  the  part  of  the  seller 
is  deemed  fraudulent.  If  he  be  unwilling  that  his  goods 
should  be  sold  at  an  under  price,  he  may  order  them  (o 
be  set  up  at  his  own  price,  and  not  lower,  or  he  may  pre- 

•Calctaftv.  Roebuek,  I  Vetep.jtm.  991.    Dyerr.  HargrsTa,  10  Vmcji, 
505.    King  t.  Baideaa,  6  JoAn*.  Ch.  Rtp.  38. 
k  Pajriie  t.  Can,  3  Term  Rep.  14B. 
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viously  declare,  as  a  coadition  of  the  sale,  that  he 
reserves  a  bid  for  himself.    'This  was  the  doc-     '638 

trine  declared  by  Lord  Mansfield  in  Bexwell  v. 

Christie,^  and  again,  by  Lord  Kenyon,  in  Howard  v. 

Castle,^  and  in  each  case  with  the  approbation  of  the 
couit  of  K.  B.  The  governing  principle  was  that  the 
buyer  should  not  be  deceived  by  any  secret  manceuvre 
of  the  seller.  But  the  doctrine  of  those  cases  has  since 
been  considered  as  laid  down  rather  too  broadly.  Loiffl 
I^Jsalyn  and  Sir  William  Grant  have  each  questioned 
the  soundness  of  the  doctrine.'  The  latter  seemed  tp 
think,  that  if  biotders  were  employed  by  the  owner  mere- 
ly for  the  purpose  of  taking  advantage  of  the  eagemese 
of  them  to  screw  up  and  enhance  the  price,  it  would  be 
a  fraud  ;  but  that  he  might  lawfully,  even  without  ma- 
king the  fact  publicly  known,  employ  a  person  to  bid  for 
defensive  precaution,  and  with  a  view  to  prevent  a  sale 
at  an  under  value.  This  relaxation  of  the  former  rule 
was  also  approve4  of  in  Steele  v.  Ellmaker;^  and  the 
chief  justice,  in  that  case,  suggested,  that  the  tone  of  Lord 
Mansfield's  morality  was,  perhaps,  too  lofty  for  the  com- 
mon transactions  of  business.  He  held,  that  the  ownpr 
might  la  foully  instruct  the  auctioneer  to  bid  in  the  goods 
for  him  at  a  limited  price,  to  preyent  a  sacrifice.  In 
Brvmley  v.  ^It,"  it  was  held,  that  a  sale  was  not  fraud- 
ulent because  a  puffer  had  been  employed,  if  there  were 
real  bidders  who  bid  after  the  puffers  had  ceased ;  and  ia 
Smith  V.  Clarke,  a  specific  performance  was  decreed 
i(gainst  a  vendee,  though  the  person  who  bid  immediate- 
ly before  him  was  employed  to  bid,  under  the  private 
direction  of  the  vendor,  for  the  purpose  of  preventing  a 
sale  tender  a  specified  sum.'' 


•Dowp.  Rep.  3$5. 

k  G  Term  Rip.  &13.    ThocnsU  v.  Hoinea,  Bxek.  1846, 8.  P. 

•  CoDdly  V.  Fanoni,  3  Ttiiy,  695.  n.    Smith  t.  Cluka,  12  Ibid.  477. 
1 11  Serg.  4-  RawU,  86. 

•  3  V,Kf.  620. 

r  Woodward  y.  Hiper,  1  CMUr  Rtp.  3T»,  S.  P. 
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cases,  that  the  employment  of  a  bidder  by  the  own- 
•539  er  would  or  'would  not  be  a  fraud,  according  to 
circumstances  tending  to  show  innocence  of  inten- 
tion, or  a  fraudulent  design.  If  he  was  employed  bona 
fide  to  prevent  a  sacrifice  of  the  property  under  a  given 
price,  it  would  be  a  lawful  transaction,  and  would  not 
vitiate  the  sale.  But  if  a  number  of  bidders  were  em- 
ployed by  the  owner,  to  enhance  the  price  by  a  pretended 
competition,  and  the  bidding  by  them  was  not  real  and 
sincere,  but  a  mere  artifice  in  combinatiqp  with  the  own- 
er, to  mislead  the  judgment  and  inflame  the  zeal  of  others, 
i[  would  be  a  fraudulent  and  void  sale.*  So,  it  wilt  be 
a  void  sale,  if  the  purchaser  prevails  on  the  persons  at- 
tending the  sale  to  desist  from  bidding,  by  reason  of  sug- 
gestions by  way  of  appeal  to  the  sympathies  of  the  com- 
pany. *> 

The  original  doctrine  of  the  K.  B.  is  the  more  Just  and 
salutary  doctrine.  In  sound  policy,  no  person  ought,  in 
any  case,  to  be  employed  secretly  to  bid  for  the  owner 
against  the  bona  fide  bidder  at  a  public  auction.  It  is 
fraud  in  law  on  the  very  face  of  the  transaction ;  and 
the  owner's  interference  and  right  to  bid,  in  order  to  be 
admissible,  ought  to  be  intimated  in  the  conditions  of 
sale ;  and  such  a  doctrine  has  been  recently  declared  at 
Westminster  hall.« 


•  Hazel  V.  DaDham,  N.  Y.  Mayar't  Caurt,  July,  1619.  MorahMd  T. 
Hunt,  1  Bddg-.  ^  Deo.  Bq.  Rep.  S.  C.  35.  W«xb  t.  Hall,  aU.  411. 
Wolfe  T.  Lnyrter,  1  /fsITi  JV.  Y.  Rep.  140.  An  uuciation  of  bidden, 
with  a  deiign  to  itifle  competition,  ia  a  tnai  apoa  the  vendoT.  Smith  t. 
Greenlee,  S  Den.  If.  C.  Rep.  ISG.  The  cue  of  Fhippan  t.  Stiekoey,  3 
Mtteatf,  StM,  Bsenii  to  place  the  validity  of  private  agreements,  belwaea 
■ridden  at  aoctioa  sales,  od  the  quo  aiuinD,  and  to  be  good  or  mid  aocardiof 
to  the  purposs  with  which  they  aie  made. 

»  Fuller  V.  Abrahams,  6  Heere't  Rep.  316.  3  Brod.  f  Bing.  116,  S.  C 
Mr.  Jnslice  Story,  in  Yeazie  v,  Williams,  3  Story't  Rtp.  633,  apprarea  of 
the  eoaclDsion  I  hare  drawn  ftam  ihe  cases. 

'  Crowdet  *.  Austin,  3  Bmg.  Rep.  368.    The  laBfMp  of  the  ■nprsBc 
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It  has  been  made  a  question,  how  far  auction  sales 
were  within  the  provisions  of  the  statute  of  ftauds ;  but 
it  is  now  understood  to  be  settled  that  they  are  within 
the  statute,  and  that  the  auctioneer  is  ibe  agent  of  both 
parties,  and  lawfully  authorized  by  the  purchaser,  either 
of  lands  oi  goods,  to  sign  the  contract  of  sate  for  him  aa 
the  highest  bidder.*  The  writing  his  name  as  the  high- 
est bidder  in  the  memorandum  of  the  sale  by  the  auc- 
tioneer, immediately  on  receiving  his  bid,  and 
knocking  down  the  hammer,  *is  a  sufficient  sign-  '640 
ing  of  the  contract  within  the  statute  of  frauds,  so 
aa  to  bind  the  purchaser.  Entering  the  name  of  the  buy- 
er by  the  auctioneer,  in  his  book,  is  just  the  same  thing 
as  if  the  buyer  had  written  his  own  name.  The  pur- 
chaser who  bids,  and  annotmces  his  bid  to  the  auctioneer, 
gives  the  auctioneer  authority  to  write  down  his  name, 
and  the  authority  to  the  agent  need  not  be  in  writing. 
There  is  no  difference  in  the  construction  of  the  fourth 
and  seventeenth  sections  of  the  statute  of  frauds  of  29 
Car.  II.  c.  3,''  as  to  what  is  a  sufficient  signing  of  the  con- 
tract by  the  party  to  be  charged.  The  English  law,  aa 
originally  suggested  in  the  case  of  Simon  v.  Motivos^' 
has  been  repeatedly  recognized,  and  considered  as  the 
established  doctrine  in  respect  to  auction  sales  of  lands 
and  chattels  by  the  English  and  American  courts.^ 


«omt  of  Loninuia  i*  itimfly  id  Tavor  at  the  docliiae  of  Lord  ManafieU. 
BshaD  T.  Bach,  13  LoHinsna  Rep.  997.  Mr.  JuHica  Ware  in  hia  dinent- 
JDf  and  TBiy  leamad  i^ion  in  the  aboTe  caae  of  Vesiie  t,  WiUiama,  p. 
07.  £38,  approvM  of  the  original  doctrine  of  the  E.  B. 

■  Wbstbar  tba  aiMtianeer  be  tbs  agent  of  both  partiaa,  dependi  upon 
Um  laoti  of  th«  partKMilBr  caae,  and  ha  ii  not  M  a>  of  coone  in  all  caae*. 
Bartlalt  j.  Pnnaell,  *  AMf.  ^  EUu,  793. 

*  Re.«naot«d,  If.  Y,  Smitid  SuliUa,  toI.  ii.  p.  135.  aec.  3.  lUi.  vd. 
ii.p.l36.«eo.3. 

•  3  SittT.  Ref.  1991,  H.  C.     1  BUeki.  Rmf.  599. 

«  Hinde  t.  Wbitebniae,  7  But'*  Rep.  556.  Heath,  J.,  in  1  H.  Blaeb 
Rif.  85.  Emmeraon  *.  Healia,  9  Taunt,  ffep.  38.  While  t.  Proctor,  4 
Aid:  309.  Keowra  v.  Pmclor,  3  Vtt.  ^  Bta.  ST.  Kanirartb  t.  Scho- 
field,  3  Btntw.  ^  Crtf.  945.     M'Canb  ».  Wrigfct,  4  Jtkiu.   CL  tUf. 
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XI.   0/  the  vendor's  right  of  stoppage  in  trantitu. 

This  right,  which  has  been  already  alluded  to,  requires 
a  more  particular  discussion.  It  is  the  right  which  the 
vendor,  when  he  sells  goods  on  credit  to  another,  has  of 
resuming  the  possession  of  the  goods,  while  they  are  in 
the  hands  of  a  carrier  or  middle  man,  in  their  transit  to 
the  consignee  or  vendee,  and  before  they  arrive  into  tu8 
actual  possession,  or  to  the  destination  which  he  has  ap- 
pointed ior  them,  on  his  becoming  bankrupt  or  insolvent. 
The  right  exisu  only  .as  between  the  vendor  and  ven- 
dee ;  and  as  the  property  is  vested  in  the  vendee 
*641  by  the  contract  of  sale,  it  'can  be  revested  in  tbe 
vendor  during  its  transitus  to  the  vendee,  under 
the  existence  of  the  above  circumstances.' 

The  right  is  very  analogous  to  the  common  law  right 
of  lien.  The  latter  right  enables  the  vendor  to  detain 
goods  before  he  has  relinquished  the  possession  of  them  ; 
and  this  right  of  stoppage  enables  him  to  resume  them 
before  the  vendee  has  acquired  possession,  and  to  retain 
them  until  the  price  be  paid  or  tendered.    If  the  price 


659.  Oleavei  v.  Foas,  4  Orttnltaf*  Rep.  1.  A1d>  t.  Flammar,  4  Itii. 
95B.  Firal  Bapttri  Church  of  Illiica  t.  Bigelov,  16  Wtndtll,  S8.  Tb« 
N.  V.  Rniitd  StataUi,  vol.  1.  3d  edit.  649,  requim  that  wbnn  goodi  an 
slrnck  off  at  aacliaD,  sod  there  be  Dot  Immediate  payment  of  the  price  oi 
deliTeiy  of  the  goods,  it  ihall  be  the  doty  of  the  anclioneer  to  entar  m  ■ 
■do  book  a  memorandum  of  the  sale,  apecifyiug  tbe  DHlnni,  qaaDlity  and 
pico  of  the  good*,  the  tsrmi  of  sale,  the  namea  of  the  porchaaer  and  li 
the  panon  on  whose  account  the  aata  ia  mad».  And  bj  the  R.  S.  3d  edit 
vol.  ii.  1 95,  an  entry  in  the  aucttoneer'i  aals  book,  ipeaifying  the  nataiv 
and  price  of  the  property  aold,  the  lermi  of  tba  aala,  and  the  namet  of  tiM 
pBTtiM,  ia  a  mamorandum  or  nots  wilhia  tlie  atBlule  of  frmoda.  Tbe  me- 
morandnm  in  the  auctioneer'a  aale  book  moat  he  made  at  the  tjaw  mmd 
ftact  of  aale,  and  the  entiy  of  the  name  of  the  agent  or  oonaignM  wbo 
baa  lawful  authority  lo  aell,  ia  entering  the  name  of  the  peraon  on  »h«ae 
acooant  UiB  «Ue  ia  made,  within  the  Btatnte.  Hicki  t.  Whilmore,  19 
WendelTt  Rep.  548. 

•  Haaon  t.  Lickbanow,  1  H.  Blaek't  Rip.  357.  Hodgson  v.  Loy,  7 
Term  Rtp.  440.  Bobltin^  v.  Inglla,  3  fioaft  Rep.  381.  Burghali  t- 
Howard,  1  H.  Blaek'i  Rtp.  365,  n.  Oppanhaim  t.  RomU,  3  Ba«.  ^ 
FaH.44. 
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be  paid  or  tendered,  he  cannot  stop  or  retain  the  goods 
for  money  due  on  other  accounts.  The  right  of  stoppage 
does  not  proceed  upon  the  ground  of  rescinding  the  con- 
tract, but  as  a  case  of  equitable  Uen.»  It  assumes  its  ex- 
istence and  continuance ;  and,  as  a  consequence  of  that 
principle,  the  vendee,  ot  his  assignees,  may  recover  the 
goods,  on  payment  of  the  price ;  and  the  vendor  may 
sue  for  and  recover  the  price,  notwithstanding  he  had  ac- 
tually stopped  the  goods  tn  transitu,  provided  he  be  ready 
to  deliver  them  upon  payment  <>  If  he  has  been  paid  ib 
part,  he  may  stop  the  goods  for  the  balance  due  him,  and 
the  part  payment  only  diminishes  the  lien  pro  tanto  on 
the  goods  detained.0  There  must  be  actual  payment  of 
the  whole  price,  before  the  right  to  stop  in  transitu,  in 
case  of  failure  of  the  vendee,  ceases.  Though  a  bill  of 
exchange  has  been  made  accepted  by  the  vendor  for  the 
price,  and  endorsed  over  by  him  to  a  third  person,  even 
that  will  not  lake  away  the  right ;  and  if  the  hill  be 
proved  under  a  commission  of  bankruptcy  against  the 
vendee,  it  will  only  be  considered  a  paymentto  theextentc^ 
the  dividend.^  The  right  to  stop  in  transitu  is  paramount 
to  any  lien  of  the  carrier  for  a  general  balance  between  him 
and  the  consignee,  but  the  lien  of  the  carrier  or 
wharfinger  in  theparticular  easels  preferred.^  *The  '&4S 
dghtcamefromthecourtsofequity,and  wasfirstesta- 
blished  in  Wiseman  v.  Vandeput,^  and  its  apparent  equity 


•  Lord  KsDjuD,  in  HodtuD  v.  Loj,  T  Term  Rtp.  445.  It  m  ui4  lo  b« 
a  qiMition  itill  nndicided  whether  lbs  eflSict  or  aloppage  in  fronnfu  be  to 
reitind  the  contract  of  tale,  or  only  ta  replace  the  vender  in  the  poaitiotl 
he  occapied  berore  parting  with  the  poaaeMJon,  and  lo  held  the  goodi  MD 
the  price  be  paid.  Sei:  Wentworth  v.  Onthwaita,  10  Jfiraon  ^  ffeltbf, 
436. 

i  Kyiner  r.  Sawsrciopp,  1  Cmmpb.Stp.  109. 

•  HodgKHi  T.  Lof,  7  Ttrm  Rep.  440  Ttm  *.  Wray,  3  Batt'i  R»p. 
93.     Newhall  v.  Vargaa,  13  Uaini  Rtp.  93. 

•  Feiae  v.  Wray,  3  Eatt'i  Rtp.  93. 

•  Oppenbeim  t.  RuaaeU,  Q  B.  ^  FaUer,  43.  Morlsy  r.  Hay,  M.  ^  Rf 
land,  39£. 

i2Ven.Rep.'2Sa.     Bee,  abe,  Snee  T .  FreMOtt,  I  .4(i.  Scj.  341.    IK 
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recommended  ihe  adoption  of  it  in  the  courts  of  law  as  & 
legal  right.  It  would  be  very  unreasonable  to  allow  the 
goods  of  the  vendor  to  be  appropriated  to  the  pa^inent 
of  other  creditors  of  the  vendee,  who  fails  before  payment, 
and  before  the  goods  have  octnally  reached  him.  The 
right,  has  accordingly,  been  greatly  favoured  and  encourag- 
ed, and  many  distinctions  made  relative  to  its  continuance 
and  termination  ;  and  yet  it  is  now  declared,  that  a  court 
of  equity,  from  whence  the  right  originated,  has  no  juris- 
diction to  interfere  and  support  it  by  process  of  injunctioD. 
Lord  Gldon  said,  there  was  no  instance  of  stopping  in 
tranaitu  by  a  bill  in  equity.'  The  English  law  on  the 
subject  of  this  right,  and  the  class  of  cases  by  which  it 
is  asserted  and  established,  have  been  very  general- 
ly recognized  and  adopted  in  our  American  courts.^ 

(i.)  Of  the  persons  entitled  to  exerdae  this  right. 
The  right  extends  to  every  case  in  which  the  consignor 
is  substantially  the  vendor ;  and  it  does  not  extend  to  a 
mere  surety  for  the  price,  nor  to  any  person  who  does  not 
stand  in  the  character  of  vendor  or  consignor,  and  rest  his 
claim  on  a  proprietoi's  righto     As  between  principal  and 
factor  the  right  does  not  exist ;  but  a  factor  or  agent  who 
purchases  goods  for  his  principal,  and  makes  himself  lia- 
ble to  the  original  vendor,  is  so  iai  considered  in 
•643    the  light  of  a  vendor,  as  'to  be  entitled  to  stop  the 
goods.<'     So,  a  principal  who  consigns  goods  to  his 
foctor  upon  credit,  is  entitled  to  stop  them  if  the  factor 


Aqoila  v.  I^mbeit,  Ami.  Rtp.  399,  to  tha  mtm  point,  of  the  ewlf  mU- 
blUnnent  of  tbs  doctrias  in  eqnilj. 

>  Goodhutv.  Lowe,  3  Joe.  ^  WsU.349. 

b  Ludlowi  *.  Botrna  &,  Eddy,  I  Jgin*.  Rtp.  1 6.  PiAsr  v.  H'Inr,  1 
Ef.  Rtf.  S.  C.  lei.  SUUm  t.  Land,  T  Mom.  Rtp.  453.  Tba  St.  Jsm 
Indiino,  1  tfiraton,  313.  Wood  v.  SoHh,  3  D«U.  Rqi^  IBO.  W^lrav. 
Sum,  9  Walk.  Cir.  Rep.  963.    Hawaii  t.  Davia  and  C,  S  Miinf.  Rrf.  34. 

•  SiffV«ll  T.  Wraj,  6  fMfa  JI«p.3TI. 

4  D'Aqaila  t.  Lambart,  AaA.  Rep.  399.  Faiao  t.  Wra;,  3  J^Mf* 
atf.93. 


DigizedtyGOOgle 


hte.  XXXIX.]  OF  PERSONAL  PBOPERTy.  643 

becomes  insolvent ;  and  a  person  who  consigns  goods  to 
another  to  be  sold  on  joint  account,  is  likewise  to  be  con- 
sidered in  the  character  of  a  vendor,  entitled  to  exercise 
this  right.*  The  vendor's  right  is  so  strongly  maintained, 
that  while  the  goods  are  on  the  transit,  and  the  insolven- 
cy of  the  vendee  occurs,  the  vendor  may  take  them  by  any 
means  not  criminal.''  The  validity  of  tfie  right  depends 
entirely  on  the  bankruptcy  or  insolvency  of  the  vendee.* 
It  is  not  requisite  that  be  should  obtain  actual  possession 
of  the  goods  before  they  come  to  the  hands  of  the  vendee : 
nor  is  there  any  specific  form  requisite  for  the  stoppage 
of  goods  in  troTtsitu  ;  though  it  is  well  settled  that  the 
bankruptcy  of  the  buyer  is  not  of  itself  tantamount  to  a 
stoppage  in  iranaiiuA  But  a  demand  of  the  goods  of  the 
carrier,  or  notice  to  him  to  stop  the  goods,  or  an  assertion 
of  the  vendor's  right  by  an  entry  of  the  goods  at  the  cus- 
tom-house, or  3  claim  and  endeavours  to  get  possesssion, 
is  equivalent  to  an  actual  stoppage  of  the  goods.« 


•  KiDlock  T.  Craig,  3  Ttrm  Rtp.  119.  NemoD  t.  TborntoD,  6  Eait'i 
Rtp.  17.    FenloD  v.  Pcsnoo,  15  IbU.  419. 

k  L^ord  Hudwicke,  In  Sa«e  *.  PraMott,  1  Atk.  Rep.  945. 

•  Tb« CoDMsntia, 5  Jlofr.  Jdn.  Rep.Sil.  The  conii^oT  having mada 
the  cODapiinent,  hu  no  right  to  Tary  it  except  in  the  aole  case  of  ioMlTan- 
ej.    8.  C.  Abbott  OH  Shipping,  5  Am.  edit.  Boitan,  184S,  p.  p.  631,  (^. 

J  Huwell  V.  Haol,  citml  in  5  Term  Rtp.  93 1.  Etiia  v.  Haa\,  3  Ibid. 
464.    Scott  T.  PstUt,  3  00*.  ^  PuU.  471. 

•  Walker  v.  Woodbridge,  Ceok^t  B.  L.  494.  Northajr  &.  Lewii  t. 
Fuld,  2  £ip.  Rep.  613.  Mill*  v.  Ball,  9  Bot.  ^  PuU.  457.  Litt  t.  Cow- 
le;,  7  Taunt.  Rep.  169.  Newhali  v.  Vaigai,  13  Naitu  Rtp.  93.  Notioe 
to  the  caiiier  on  the  part  of  the  tender  ar  hBaathorixed  agent  ii  anfficient, 
nnleai  the  goods  have  in  the  maantime  arrivad  to  the  actual  or  conatmc- 
tive  pMBMsion  of  the  vendee.  The  notice  ii  to  be  grven  to  the  penoo  nhe 
baa  the  immediate  cnitody  of  ths  gooda,  and  if  a  eerrant  has  the  cortody 
of  (he  goodi  and  ooUce  be  given  to  hia  principal,  it  mmt  ba  in  time  to 
enable  him  wiLh  reaaonabte  diligenoa  to  prevent  a  delivery  to  the  eon- 
aignea;  far  it  the  veadae  taksa  the  gooda  from  the  carrier  befeie  they 
bar*  arrived  at  their  dealiaalion,  «iLh  or  wiihont  hia  coDBcat,  the  tramit  i* 
at  an  end.    Whitehead  v.  Andeiaon,  9  Mtetoit  4  WtUbj,  516. 


:v  Google 


The  transitus  of  the  goods,  and  consequently  the  right 
of  stoppage,  is  determined  by  actual  delivery  to  the  ven- 
dee, or  by  circumstances  which  are  equivalent  to  actual 

delivery. 
*544  'There  are  cases  in  which  a  constructive  deli- 
very will,  and  others  in  which  it  will  not,  destroy 
the  right.  The  delivery  to  a  canier  ot  packer,  to  and  for 
tlie  use  of  the  vendee,  or  to  a  wharfinger,  is  a  construc- 
tive delivery  to  the  vendee  ;  but  it  is  not  sufficient  to  de- 
feat ijiis  right,  even  though  (he  carrier  be  appointed  by 
the  vendee.  It  will  continue  until  the  place  of  delivery- 
he,  in  fact,  the  end  of  the  Journey  of  the  goods,  and  they 
have  arrived  to  the  possession,  or  under  the  direction  of 
the  vendee  himself.*  If  they  have  arrived  at  the  ware- 
house of  the  packer,  used  by  the  buyer  as  his  own,  or 
they  are  landed  at  the  wharf  where  the  goods  of  the  ven- 
dee were  usually  landed  and  kept,  the  transitus  is  at 
an  end,  and  the  right  of  the  vendor  extinguished.'' 
The  delivery  to  the  master  of  a  general  ship,  or  of  one  char- 
tered by  the  consignee,  is,  as  we  have  already  observed; 
a  delivery  to  the  vendee  or  consignee,  but  still  subject  to 
this  right  of  stoppage,  which  has  been  termed  a  species 
of  jus  postliminti."  And  yet,  if  the  consignee  had 
*646  hired  the  ship  for  a  term  *of  years,  and  the  goods 
were  put  on  board  to  be  sMit  by  him  on  a  mercan- 


•  The  tronrifu*  is  not  at  ao  end  until  the  goads  have  i«ached  the  place 
ot  deitiaatkiD  namsd  by  the  vendee.  Coatei  t.  Railton,  G  Bam.  ^  Cnm. 
443,  and  bave  come  to  the  aotuat  ponfainu  of  the  Tendee,  oi  under  eir- 
coQUtaacea  equiralent  thereto.  Bucklsy  v.  Fumira,  13  WimdM,  137. 
CoTeil  V.  Hitchcock,  33  Wtndtll,  611.  Edwardi  i.  Brewer,  3  Mteton  ^ 
WtUby.  375. 

k  Snee  v.  Prewott,  1  Allc.  Sep.  346.  StiAea  t.  Lb  Rivien,  cited  in  3 
Tenn  Rep.  466,  and  3  Ent's  Rip.  397.  Ellia  <.  Hant,  3  Term  Rep.  464. 
RiehanlMD  v.  Goh,  3  5a.-.  4-  PulL  119.  ScoLt  v.  Petlit,  3 /iul.  469- 
Smith  V.  Gosa,  1  Campb.  Rep.  3BS.  Urd  AtTanley,  io  3  Bei.  4-  PuU. 48. 
Dntlon  V.  SolomoDwia,  3  Ibid.  582.  Rowe  v.  Pickroid,  S  Taunt-  Rep.  83. 
INicker  v.  Hamphrey,  4  Bingham'w  Rep.  516. 

*BahtlinEk  v.  In  j^,  3  £a(f '»  i;e;r.331.    Cox  t.  Han]en,4  fiid.311. 


DigizedtyGOOgle 


L«.  IXXIX.J         OF  PERSONAL  PROPERTY.  645 

tile  adventure,  the  delivery  would  be  absolute,  as  much 
as  a  delivery  into  a  warehouse  belonging  to  hiro,  and  it 
Would  bar  the  right  of  stoppi^.'  The  idea  that  the 
goods  must  come  to  the  corporal  touch  of  the  vendee  is 
exploded  ;  and  it  issettled,  that  the/ran^w«isatanend, 
if  the  goods  have  arrived  at  an  intermediate  place,  where 
thay  are  placed  under  the  orders  of  the  vendee,  and  are 
to  remain  stationary  until  they  receive  his  directions  to 
put  them  again  in  motion  for  some  new  and  ulterior  des- 
tiaalion>  In  many  of  the  cases,  where  the  vendor's  right 
of  stopping  in  transitu  has  been  defeated,  the  delivery  was 
constructive  only ;  and  there  has  been  much  subtlety 
and  refinement  on  the  question,  as  to  the  facts  and  cir- 
cumstances which  would  amount  to  a  delivery  sufficient 
to  take  away  the  right.  The  point  for  inquiry  is,  whether 
the  property  is  to  be  considered  as  still  in  its  transit ;  for 
if  it  has  once  fairly  arrived  at  its  destination,  so  as  to  give 
the  vendee  the  actual  exercise  of  dominion  and  owner- 
ship over  it,  the  right  is  gone.<=  The  cases  in  general 
upon  the  subject  of  constructive  delivery,  may  be  recon- 
ciled by  the  distinction,  that  if  the  delivery  to  a  carrier  or 
agent  of  the  vendee  be  for  the  purpose  of  conveyojict  to 
the  vendee,  ihc  right  of  stoppage  continues,  notwitb- 


NairbBU  v.  Vki^bi,  13  Maine  Rep.  93.  Th«  mailer  gBva  a  lecaipt  for  the 
goodi  on  delivery  on  board  by  the  ooiwlgaor,  aad  afttrwardi  aigoed  a  bill 
of  lading  to  the  caaaignee.  That  circumalance  did  Dot  take  awaj  the 
right  of  ilappaga.  Thompaon  t.  Trail,  3  Carr.  ^  Payne,  334.  Bat  in 
Both)  r.  Ilnffnagle,  1  RavU'i  Rrp-  1,  there  waa  a  delivery  o!  gooda  si  b 
foratgn  port,  to  ths  mailer  of  the  cotuignee'a  owd  ihip,  for  him ;  and  it 
ma  held  that  the  Iraniitui  waa  ot  an  end.  Thii  taat  decisiiiD  may  psr- 
hap*  be  qneMianed,  inaimach  aa  the  delivery  in  that  caM,  to  the  Tiiaiter  of 
the  oonaigoee'a  iliip)  wai  for  the  parpoae  of  coDTeyance  to  liim,  and  not 
like  the  case  of  Fowler  v.  Kymer,  cited  ia  the  next  oote,  for  ibe  porpoM 
of  dlipoial  hi  a  foreign  market 

•  towht  V.  Kymer,  cited  in  3  Eoaf  >  Rtp.  396.    Wright  t.  Laww',  4 
Hip.  Rep.  83.    Stohb*  v.  Lund,  7  Mast.  Rtp.  457,  S.  P. 

»  DiioD  T.  Baldwin,  5  Eait't  Rip.  157.     Foater  *.  Frsapian,  6  Barn. 
^  OrtM.  107.    DobaoQ  v.  Wentworth,  C.  B.  NoTombn,  1849. 

•  Wright  T.  Uwei,  4  Etp.  Rep.  B3. 
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Standing  sucb  a  coDstructive  delivery  to  the  vendee ;  but 
if  tbe  goods  be  delivered  to  the  carrier  or  agent  for  safe 
aistody,  or  for  disposal  on  the  part  of  the  vendee,  aud  the 
middleman  is  by  the  agreement  converted  into  a  spe- 
cial agent  for  the  buyer,  the  transit  or  passage  of  the 
goods  tenninales.  and  with  it  the  right  of  stoppage.*  So, 
a  complete  delivery  of  part  of  an  entire  parcel  or  cai^o, 
with  intention  to  take  the  whole,  terminates 
*fi46  'the  transitas,  and  the  vendor  cannot  stop  the  re- 
mainder. <■ 
A  delivery  of  the  key  of  the  vendor's  warehouse  to  the 
purchaser  ;>  or  paying  the  vendor  rent  for  the  goods  left 
in  his  warehouse  i-^  or  lodging  an  order  from  the  vendor 
for  delivery  with  the  keeper  of  the  warehouse  ;c  or  deli- 
vering to  the  vendee  a  bill  of  parcels,  with  an  order  on 
the  storekeeper  for  the  delivery  of  the  goods  j^  or  demand- 
ing and  marking  the  goods  by  the  agent  of  the  vendee, 


•  Jaraet  t.  Griffin,  1  Mtt».  4-  WeU.  39,  30. 

b  Slubley  T.  Heywsrd,  3  H.  BiacVt  Ittp.  504.  Hammand  t.  Andenn. 
4  But.  ^  Pull.  69.  Lord  Ellenborough,  6  Bati't  Rep.  697.  Joim  v. 
JoDM,  8  MeeuiB  ^  VliUhy,  431.  In  Ihuc  caia  Uwre  wu  an  nueqniTocil 
act  of  poaaenioD  and  ownanhip.  In  other  cam,  wbere  only  a  portion  of 
the  gooda  wure  deliveied,  and  the  inlsDtion  of  the  f  godee  wu  only  to  tahs 
part  of  the  gooda,  the  right  of  itoppige  ai  to  the  realdnc  hw  beeo  maia- 
t«ined-  Hrdbod  v.  Meyai,  E  Butt,  G14.  Buckley  t.  Fnmka,  17  WtndeU, 
504.    Tannerv.  Scovell,  UJV«(.  ^Wtlc.ae. 

•  Lord  EenyoD,  3  Ttrm  Rep.  46a 

«  Ilurry  r.  Uanglei,  1  Campb.  Rep.  453.  SnAhnn^  the  gooda,  by  afree- 
mant,  to  lie /ret  of  real,  in  the  Tendor'i  WBiehooie,  for  a  time,  ia  atUI  a 
oomplete  dsliTery,  and  deetroya  the  lien.  Bairelt  t.  Goddard,  3  MnmWi 
Rtf.  107.  Bat  ai  betwaen  veodor  and  vendee,  the  lien  ia  not  diTeeted  by 
an  order  ol  vendor,  thai  he  holdi  to  lie  order  0}  wndtt  tie  gaodM  tpte^i 
/ret  0/ rent,  while  the  goods  remain  in  the  aame  warehonaa  nupaid  for. 
Townley  t.  Cmmp,  4  Adalp.  ^  Ellit,  56. 

•  Htumiu  r.  Andetaon,  3  Campb.  Rep.  343. 

'  Hollin[Bworth  t.  Napier,  3  Chirm'  Rep.  IS3.  In  Akennan  t.  Hun- 
pbrey,  I  Carr.  ^  Faynt,  53,  it  woa  held,  that  the  deUvery  oT  a  ahipping 
note  by  ibe  conaignee  to  a  third  pemn,  with  in  order  U>  the  wharfinger  U> 
deliver  the  gaode  to  snch  third  petaon,  did  not  pue  the  property  eo  aa  to 
prevent  a  itoppage  in  Iramitu  by  the  conaignor;  and  that  deciaian  waa 
Miopied,  w  Mond  law,  in  Tucker  v.  Bnm^iray,  4  Ring.  Btp.  51G. 
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•  WiUwn  T.  Lifm,  4  Campi.  R. 
m.  Co.u»».H«Jtoi,6  Bbtw 
i*wtJtlS8. 

'  H»I*  Y.  Fowna],  1  Eif.  R.  M 

<3Uid.U 

'  K«tb>y  ».  Rdd,  SBf-M.  6 
«WnW.  4a6.  The  EogUdnyn, 
*ySir  Kobwt  WilpoU,  b  ]733,  in 
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(3.)  Of  acts  of  the  vendee  affecting  the  Tight. 
A  resale  of  the  goods  by  the  vendee  does  not,  of  itself 
and  -without  other  circumstances,  destroy  the  vendoi's 


Geo.  IV.,  in  1B23,  and  lbs  whols  amendsd  mnd  M-enacted  by  the  statnta 
of  6  Gm.  IV.,  ch.  94,  and  lutly,  by  the  tUtate  of  3  &  4  WUriun  IV.  ch. 
ST,  and  tbe  coniolidsted  mot  of  8  ft.  9  Victoria,  cb.  9 1 ,  which  eompiebenda 
[b«  lyitem  an  now  in  opetation.  Tb«  object  of  the  TarehonMng  lyBtem 
i*  to  lodge  imported  uliclee  in  pnblic  warefaoaeas  of  ipecia]  nearity,  at  a 
reuonable  rent,  nithont  payment  of  tbe  dntiea  oa  importation,  till  they 
are  withdrawn  far  home  coneamption,  and  if  ra-exported,  no  daty  ii  erer 
paid.  It  ■ecursa  the  dntiea  on  goodi  lawfully  imparted  for  nae  and  sale  in 
Bngiuid,  and  lelierei  the  trader  from  imme^ate  payment  in  cash,  and 
nntil  the  goode  are  withdrawn  for  borne  connrniption.  It  ollowi  tbe  itoraga 
ereo  of  prohibited  goods  in  British  wareboiuea,  on  special  •ecnrit;  for  re- 
eipor^atron  ;  and  permits  the  tranifer  of  goodg  in  the  warebonse,  withont 
reqairiUg  payment  of  the  dntiea,  until  they  are  withdrawn  for  use.  If  tlie 
goods  fare  deatroyed  bj  iDBTitable  accident  beloTe  they  are  withdrawn, 
although  tbe  goTernment  does  not  stand  insurer  for  their  safety,  the  duties 
are  oDi/onnly  remitted.  A  clear  Hnalyiiii  of  the  warehousing  proTiaions, 
M  gired  in  1  BelT*  Com.  187—190,  Sth  edit,  and  in  UcCttOmlc'i  Dictin. 
an/ of  Commerce,  3d  ediL  art.  warehousing  syatem,  where  the  atatnta  of  3 
tL  i  William  IV.  la  giren  at  large  with  iU  numeroos  and  detailed  pro- 

Tbe  New-York  chamber  of  commerce,  in  Norember,  1B4S,  prepared 
and  sent  a  memorial  to  oougress  in  favour  of  estabiishing  tbe  waieboosiag 
syslem  in  the  United  States  ;  and  in  addition  to  powerful  cousiderations  in 
favour  of  it,  tho  memorial  suggested  that  the  uortiouse,  or  dock  woiraat*, 
or  itarage  nceiptt,  were  in  England  transferable  paper,  and  tbe  holder 
was  regarded  as  owner  of  the  goods.  A  flexible  and  desirable  security  re- 
presenting actual  property,  was  thus  thrown  into  commeroial  circulation. 

See  PhUlipa  t.  Hath,  6  Metnn  ^  WcUhy,  ST9,  on  tbe  construction  of 
tbe  facton'  act  of  6  Gee.  IV.  Tbe  congress  of  tbe  United  Slates,  in  August, 
134G,  ch.  84,  establiabed  for  tbe  fittt  time  a  warehouse  system.  Tbe  act 
declares  that  dntiea  on  all  imported  goods  shall  be  paid  in  casb,  but  it  pro- 
vides that  if  dntiea  are  not  paid,  or  if  tbe  importer  or  consignee  shall  make 
an  entry  on  wridng  for  warebooiing  the  same,  the  goods  shall  be  depooited 
in  tbe  public  atorss  or  other  stores  agreed  on,  at  the  charge  and  risk  oftbo 
importer  or  consignee,  subject  to  their  order  on  paying  the  dntiea  and  ez- 
pensei,  to  be  secursd  by  bond  with  sureties,  but  not  to  be  withdraim  oz- 
cept  in  speciEed  parcels ;  and  if  Batisfactorf  security  he  giTen  ibal  the 
goodi  shall  be  landed  oat  of  the  juriadiction  of  the  United  States,  or  on 
entry  for  re-Biportation  and  a  payment  of  the  eipenses,  dee.,  the  gocxb 
may  be  shipped  without  payment  of  duliea.  That  if  any  goods  ao  depo- 
sited  shall  remain  beyond  one  year,  without  payment  of  the  duties  and  ex- 
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right  of  stoppage  in  transitu.'^  But  if  the  vendor  has 
giTeti  to  the  vendee  documents  sufficient  to  transfer  the 
property,  and  the  vendee,  upon  the  strength  of 
them  sells  the  goods  *to  a  bona  fide  purchaser  *518 
without  notice,  the  vendor  would  be  divested  of 
his  right.  A  bill  of  lading  usually  has  the  word  assigns : 
the  goods  are  to  be  delivered  to  the  consignee  or  his  as- 
siffna,  he  or  they  paying  freight ;  and  a  great  question 
has  accordingly  arisen  and  been  very  elaborately  discuss- 
ed and  litigated  in  the  English  courts,  whether  the  bill 
of  lading  could  be  negotiated  by  the  consignee  like  a  bill 
of  exchange,  and  what  legal  rights  were  vested  in  the 
assignee.  In  the  case  of  Lickbarrow  v.  Mason,^  it  was 
decided  by  the  K.  B.,  that  a  bona  fide  endorsement,  for  a 
valuable  consideration  of  a  bill  of  lading,  by  the  consignee 
to  an  assignee,  who  had  no  notice  that  the  goods  were  not 
paid  for,  was  an  absolute  transfer  of  the  property,  so  as 
to  divest  the  consignor  of  his  right  of  stoppage  in  transitu 
in  case  of  the  vendee's  insolvency,  as  against  such  as- 
signee. There  is  no  case  on  mercantile  law  which  has 
afforded  a  greater  display  of  acute  investigation.  The 
jiH^meut  of  the  K.  B.  was  reversed  in  the  exchequer 
chamber ;  and  liord  Iioughboiough  took  a  masterly  view 
of  the  whole  subject,  and  completely  overthrew  the  doc- 
trine of  the  negotiability  of  bills  of  lading.^  The  case 
then  went  to  the  house  of  lords,  where  Mr.  Justice  Buller 
most  ably  supported  the  decision  of  the  E.  B.'    A  new 


pCUMi  u  nfnrraiiil.  they  ali&ll  be  appniisd  BDd  nld  at  ■action,  anil  the 
nuploa  prooeAdi  >A«r  pajmsnt  aa  afnreaaid,  ahall  bs  paid  otbt  lo  th*  awner 
■T  conngnae.  G«odt  dspoaited  may  alao  be  withdiawn  and  tmiaported  lo 
anj  othsr  port  of  enlrf  in  tlie  United  Stalea,   with  the  benefit  of   draw- 


•  CiaTsn  T.  Ryder,  6  Tauat  R.  433.  Lord  AlTanley,  3  Bm.  ^  FkU. 
J.  Whitehonie  T.  Fnwt,  12  Eaft  Rtf.  S\A.  SloreUT.  Hnfh«cM  Jt. 
IB. 

k  3  Ttrm  Rtf.  63. 

*  Hmob  t.  UckbuTDw,  1  H.  Blaci«.  R.  35T. 
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trial  was  awarded,*  and  a  special  verdict  takui,  and 
judgmeot  given  thereon  witiiout  discussion  ;  the  judgei 
of  tUe  K.  B.  declaring,  that  notwithstanding  the  deciaioo 
in  the  exchequer  chamber,  they  retained  their  fonea 

opinionR^  The  question,  thenfore,  remains,  (o  a 
*619     certain    *d^ree,    still    floating    and    unsealed; 

though  it  seems  now  to  be  considered  as  the 
law  at  Westminster  Hall,  that  if  a  bill  of  lading  be  as- 
Hgned,  botutjiil*,  aad  for  a  valuable  consideration,  it  is  a 
tKtnsfer  of  the  property  ;  and  in  tlie  case  of  the  consignee^ 
if  it  be  made  without  notice  of  the  insolvency  of  the  con- 
signee, the  property  is  absolutely  vested  in  the  assignse 
of  the  consignee,  and  the  cwisignor  has  in  that  case  lost  tail 
light  to  stop."     It  is  likewise  considered  to  be  the  law  in 

•SH.fibcURLStl.    5TermR.3ei. 

>  UckbuTOW  V.  Hawm,  5  Ttna  Rtp.  683.  In  Fnnoi  tbe  deUUaUa 
■Mtanor  the  rabjaet  hM  bMD  Mrikisflj  diapltirMl ;  for  tbaqiuMMoafthi 
Bafotiabilitf  of  ImUi  of  lading  wu  diwiuwd  by  mch  toaiten  of  eomiMr- 
ci>l  Imw  Bi  Volin  and  Emerigtm,  and  they  cune  to  dinotlj  oppoaite  eta- 
cluKKU.  Tha  Gnt  mBintuncd  that  bilU  of  lodjog  wen  lia|Dtiable  iiuliil- 
m«ata,  and  the  latlw  demsd  it.  Vtlin't  Cm.  torn.  i.  p.  606,  60T.  Sm- 
(nfni,.dM.lM;tom.L  31B,3I9.  Bf  tha  C«d«  e/ CsnuKrc*. <art. SBIJ 
Ub  of  lading  may  be  to  older,  or  to  bearer,  "nus  aettlee  the  qneatinn  it 
(BToai  of  their  nagotiabilitj. 

•  Coie  T.  Harden,  4  Bate*  R.  911.  CDFnnung  t.  Brown,  9  IbU.  5K 
MemoD  T.  Gray,  9  Bitig.  Rtp.  960.  Waller  v.  Rmi,  9  WttL  Or.  R.  tUS. 
ynortmet  Dig.  Hl  Vendm,  a.  B8.  Haille  v.  Suilh,  I  Bat.  ^  PnU.  SO. 
In  Horiaon  v.  Gray,  9  Jbori'i  C.  B.  R.  484,  it  wai  bald,  tkat  the  t«M 
Jidt  aarignae  of  a  bill  of  lading  had  a  infflcienl  property  to  atop  the  goo^ 
whUa  in  IraiuiMi,  on  the  iaaolveDoy  »f  the  vendee,  ^td  to  ane  in  hia  owl 
name  the  wharfinger,  who  rsfuaod  to  deliver  np  the  gooda.  Bnt  though  a 
bill  of  lading  be  negotiabie,  it  aeemed  in  a  lata  case  to  be  doubted  wbeltw 
a  bin  of  lading  waa  concloaive  as  belWMR  the  «hip-ownar  and  a  iansjtA 
•ndome  tot  valae.  Berhley  t.  WalliDg,  7  AMfk.  ^  EOu,  99.  b 
Birekhead  v.  Brown,  S  HiB  /f.  Y.  R.  634,  it  was  declared,  that  IttUrt  tf 
ertdit,  and  eommereial  fuorsalwa  were  not  negotiable  bialraineats,  and 
that  DO  apeoial  contracts,  other  than  billa  of  exchange  and  prainiMW7 
Dotaa  were  negotiable  initnunenta,  and  no  one  Odold  aoe  in  Ua  own  nave, 
bnt  an  origioal  paRy  to  tbe  contracL  Lamonriau  t,  Hewitt,  5  Wn^tS, 
307.  Wataon  T.  McLaren,  19  /d.  557.  96/^495.  MiUei  t  Gaateai,  > 
HmS.Y.  R.  IBS. 

In  flomwan  v.  DMniny,  H  Mmm  ^  W«b^409ritwwiB4)«4pd 
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thus  country,  that  the  del 
fim  the  property  to  the  ( 
eoDceded  that  the  assigni 
way  of  sale  or  mortgage, 
DO  actual  delivery  of  the 
Were  then  at  sea.  The  r 
pies  of  mercantile  policy, 
consignee  safe  in  the  acc< 
retipondent  ahroad  and  to  i 
raimhuraeoMDt  or  indemai 
"Bot  it  muat  not  he  an 
aignee  can,  in  all  cases  by 
trill  of  lading  to  a  tbiid  pe 


that  a  bill  at  lading  wu  not  iieg« 
•nmble  tba  endcraefl  to  ine  ta  Au 
Uh  rigkt  s/  praferty  in  tb«  goodi, 
Hid  that  than  wu  no  cue  Uiat  w 
•  Wrighl  T.  Campbell,  4  Burr- . 
^  Ravile,  439.     Fetcn  v.  Ballkl 
•apra.    Id  Conrad  t.  The  AtliDtit 
M*p.  3SS,  it  vu  deoided,  that  the 
rf  tlM  DWMr  to  raoeira  Iha  gooda, . 
«  i«najU<  ptmbMer,  for  a  TalnaU 
advoM  interait,  puMd  ths  propeit 
remit  of  the  principle  that  bille  of  I. 
■Bd  paae  the  property.    Btnetly  ■ 
can,  hj  tadarttMMKt  td  the  trill  of  l    I 
bat  if  the  ibii^w  he  the  ownnr,  ai 
riA,  h«  osD  pue  the  legal  title  b 
otherwiie ;  iui3  it  wQI  be  good  ag    i 
fbr  a  nloabla  coonderatioii,  h j  an  i    i 
lie  uma  ptiocipls  waa  daelarsil  ii    '. 
A  depetit  of  the  bill  of  Uding,  with   : 
tlie  cargo  to  the  amaant  oT  the  moi  i 
depoait,  which  would  be  nperior  I 
^Bt  right  came  fkom  tha  conrti  of  : 
eonilderatlona  ;  and  it  Mnaeqiuallj    r 
third  peraon.    In  LoDiilana,  11  has  b  i 
ba  attached  by   the  cradlton  of  thi 
coma  into  the  liandi  of  the  eouigae 
cieditora  of  the  eonaignea.    H'Ifeil 
361. 
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sideration,  and  without  collusion,  defeat  the  right  of  the 
consignor  to  stop  the  goods.  It  will  depend  upon  the  na- 
ture and  objeot  of  the  consignment  and  the  chaiactei  of 
the  consignee.  As  a  general  rule,  no  agreement  made 
between  the  consignee  and  his  assignee,  can  defeat  <x 
affect  this  right  of  the  consignor ;  and  the  consignoi's 
right  to  stop  fn  transitu  is  prior  and  paramount  to  the 
carrier's  right  to  retain  as  against  the  consignee.*  A  foe- 
tor,  having  only  authority  to  sell,  and  not  to  pledge  the 
goods  of  his  principal,  cannot  divest  the  consignor  of  the 
right  to  stop  the  goods  tn  transitu,  by  endorsing  or  deliT- 
ering  over  the  bill  of  lading  as  a  pledge,  any  more  than 
he  could  by  delivery  of  the  goods  themselves  by  way  of 
pledge ;  and  it  is  the  same  thing  whether  the  endorsee 
was  or  was  not  ignorant  that  he  acted  as  factor.^  If  the 
assignee  of  the  bill  of  lading  has  notice  of  such  circum- 
stances as  render  the  bill  of  lading  not  fairly  and  honest- 
ly assignable,  the  right  of  stoppage  as  against  the  as- 
signee is  not  gone ;  and  any  collusion  or  fraud  between 
the  consignee  and  his  assignee  will,  of  course,  enable  the 

consignor  to  assert  his  right.  But  the  mere  tact 
*661     that  the  assignee  has  notice  that  'the  consignor 

is  not  paid,  does  not  seem  to  be  of  itself  absolutely 
sufficient  to  render  the  assignment  defeasible  by  the  stop- 
ping of  the  cargo  in  its  transit,  if  the  case  he  otherwise 
clear  of  all  circumstances  of  &aud  ;  though  if  the  assign* 
ee  be  aware  that  the  cons^eeis  unable  to  pay,  then  the 
assignment  will  be  deemed  fraudulent  as  against  the 
rights  of  the  cons^nor.' 


•  Oppuihum  T-  EoMsU,  3  Ba*.  4  PvU.  49.  Tba  ligfat  of  rioppayn  m 
held  Dot  to  ba  diTuted  thongb  the  goodi  be  leried  od  by  exeeolioii  at  Uia 
•nit  of  ■  erediloT  of  the  pnnheeeri  provided  it  be  eieioUad  befon  the  trtmm 
tu*  ii  at  an  end.  The  Tsadat'i  lien  hai  prefennca ;  it  it  the  elder  !••■ 
and  cannot  be  nipenedad  by  the  attachmaat  of  a  oreditnt.  Smith  t. 
Goaa,  1  Cmnpt.  N.  P.  R.  353.  Bockley  t.  Fumiw,  15  WmdtU,  137. 
Hanhall,  J.,  m  Hanae  v.  JudMin,  4  Dana'$  Ktu.  R.  11.    • 

k  NewioD  V.  Thoniton,  6  Eiut'i  Rep.  17. 

•  Coming T.  Brown,  9  Eatf*  Rip.  SOS.    AilongMthe  vendor  ^gooda 
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The  buyer,  if  he  fin 
goods,  may,  before  del 
the  assent  of  the  seller, 
rejecting  the  goods  subs 
transitu,  Aflei  actual  i 
tified  with  his  property, 
bsokiuptcy,  be  restored 
fere  and  reject  the  goods 
act  of  bankruptcy  comm 
a  preference  among  cred 

Sir  William  Scott  obae 
page  was  a  proprietary  r 
mercantile  law  of  Europe 
It  was  recognized  in  Scot 
law  has  gone  very  far  (o> 
to  the  full  extent  of  the  £ 
dor  to  stop  the  goods  in  1 
case  of  his  non-payment 
have  not  been  in  the  mea 
to  the  invoices  and  bills  a 
ture  or  quantity,  and  the 
be  indemnified  against  all 
ces  on  account  of  the  goc 
vendee  will  be  entitled  to  I 
price."  The  civil  law,  an 
ropean  nations  which  havi  ' 


deliTend  fbr  aiportslioD,  nUhnllii 
mont  IB  not  complete,  uid  ths  /ig 
Jonei,  S.  Y,  Legal  Otirvtr,  far  II 

•  Smith  T.  Field,  5  Term  R.  402. 
udnn  V.  Oon,  3  B.  ^  PaU.  119. 
UmfJ,  43.  ladepeadant  ot  the  qni 
Mm  to  be  *«tUed  that  the  Taodiw' 
dor's  coDMQt  to  rsoeira  thom,  m 
mmoont*  lo  a  naolMou  of  ths  lele  i  i 
ersdiion.  Atkla  t.  Berwick,  Sir.  1' 
T.  PDlDim,  I  HUCi  K.  Y.  R.  303. 3 

k  6  Bob.  Rtp.  49B. 

•  Cad*  d*  Camintre*,  No.  Stt—i ' 
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ctHitaiti  a  great  impediment  to  the  absolnte  nego- 
tiability of  bills  of  lading;  for  they  do  not  consider  die 
Qransfer  of  property  to  be  complete,  even  by  sale  and  de- 
liTcry,  -without  payment  or  security  for  the  price,  unless 
credit  be  giren.  In  case  of  insolvency,  the  seller  may 
reclaim  the  goods,  as  being  his  own  property,  even  from 
the  possession  of  the  buyer,  provided  they  lemaio  un- 
changed in  form,  and  distinguishable  from  his  other 
goods.^  This  was  also  the  lav  of  Fiance,  nntil  the 
commercial  code  adopted  the  law  of  stopping  in  transUut 
asd  rejected  the  old  law  of  reTendicati<»i,  as  tending  to 
litigation  and  ftaud> 

XII.  0/  the  interpretation  of  eontraeta. 

The  rules  which  have  been  established  for  the  bett« 
interpretation  of  contracts,  are  the  conclusions  of  good 
sense  and  sound  logic,  applied  to  the  agreement  of  the 
parties.  Their  object  is  to  ascertain  with  precision  the 
mutual  understanding  of  the  contract  in  the  given  case ; 
and,  like  other  deductions  of  right  reason,  they  have  been 
quite  uniform  in  every  age  of  cultivated  jurisprudence. 
The  title  De  Diversis  Regulxs,  in  the  Pandects,"  as  well 
as  the  sententious  rules  and  principles,  which  pervade 
the  whole  body  of  the  civil  law,  show  how  lai^ely  the 
common  law  of  England  Is  indebted  to  the  Roman  law, 
for  its  code  of  proverbial  wisdom.  There  are  scarcely 
any  maxims  in  the  English  law  but  what  were  derived 
from  the  Romans ;  and  it  has  been  affirmed  by  a  very 
competent  judge,  that  if  the  &m»  of  the  Roman  law  res- 
ted solely  on  the  single  book  of  the  Pandects  which  con- 


•  Sea  Lord  AbingM's  sketeh  of  the  pragTen  af  the  doctrine  oT  ttoppafa 
ill  frannlB.    GibwiD  t.  Curathen,  8  Mieton  ^  WeUbf,  33t. 

t  Dig.  IB.  1.  19.  Damat,  b.  4.  tit  5.  «M.  3.  art.  3.  Van  I^tamnft 
Cml  on  the  RDman  Dutch  Lata,  b.  4  ch.  IT.  sec  3.  Cue  at  Peteirimi]; 
in  Runin,  cited  in  Bohtlingk  t.  Ingtis,  3  EaM't  Rtp.  SB6.  Cue  tt  Ajn- 
Merdam,  cited  id  tlie  aoie  to  1  BclTi  Con.  317,  318.    See  lupn,  498. 

"  Dig.  50. 17. 
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taios  the  regultB  jwis,  it  would  endure  for 
"ever  on  that  foundation.'  Besides  the  authori-  '663 
tative  collecUoD  of  maxinB  already  referred  to, 
^ere  is  a  still  lai^er  coUectioD  of  principles  in  the  same 
ctmdeDsed  shape  drawn  by  one  of  the  modem  civilians 
from  every  part  of  the  civil  law ;  and  digested  with  great 
diligence  and  study.  It  is  contained  in  some  of  the  edi- 
tions  of  the  Corpus  Juris  Oivilia  ;  and  in  Ihem  it  imme- 
diately precedes  the  code.<> 

Among  the  common  law  wnters  who  have  made  com- 
pilatioDS  of  this  liind,  Lord  Bacon  stands  pre-eminent. 
In  his  treatise  De  Augmeniig  Seientiarum,  there  are 
nearly  one  hundred  aphorisms,  containing  princii^es 
which  lie  at  the  foundation  of  universal  justice,  and  the 
sources  of  municipal  law.  He  defines  his  collecticn  to 
be  Exempttim  tractatua  dejusHtia  universaii,  sive  defim- 
Ubus  juris;  and  it  is  a  code  proper  for  the  study  of 
statesmen,  as  well  as  lawyers ;  for  it  abounds  in  princi- 
ples of  l^slation,  as  well  as  of  distributive  justice.*  An- 
odier  work  of  Lord  Bacon  .consists  of  his  maxims,  or  ele- 
meats  of  the  common  law,  being  scnne  of  those  concln- 
sioos  of  reason  or  condensations  of  truth  dispersed 
throughout  ^e  body  of  the  law,  and  worthily  and  aptly 
called  by  a  great  civilian  legvtn  leges.  Ancient  wisd(»n 
and  science  were  frequently  embodied  and  delivered  ui 
this  form.  And  Lord  Bacon  does  not  content  himself 
with  merely  setting  down  his  axirans,  like  ambiguous 


In  WomTB  Inttitmtuqf  tkt  Ctnl  Law,  b.  3.  oh.  1.  p.  907,  then  b  • 
of  Um  nMCt  mBfiil  Mid  prmatfe»l  nlea  of  tlw  ehit  law  to  b«  «b> 


k  It  ■  entitlwl  Rtguia  el  Smltnlia  Jtrit,  t 
<%)lli*  tpartim  eeUtcta,  tt  in  ardineat  alfiahtticmn  digtila  ;  uid  H  b 
IIm  pndnetkiB  of  J.  Haunequinli,  a  leunod  doctor  of  tho  drll  law. 

•  Ba«mi'*  Norjb,  toI.  viL  p.  439.  The  apliotJnna  nlata  ipcdally  to  Ota 
Agnitf  of  the  law ;  to  detoctiTe  and  omittad  proriiUiiii ;  to  Um  abfOinHy 
and  nocaitalnly  of  law ;  to  ntnapootiTo  and  anmolaliTe  lawa ;  to  tho  new 
digMta  of  tba  lawB ;  to  tho  brco  and  ralas  of  pne«dent« ;  to  tbo  inflooiMa 
«t  eomniMtluiM  tad  fiiroHie  ^nioB*,  Ac 
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oracles,  ol>scure  by  their  brevity,  aod  affording  little  IJg^t 
or  directioB ;  he  accompanies  each  of  his  maxims 
*564  with  a  clear  and  ample  'exposition,  "  breaking 
them  into  cases,  and  opening  them  with  distiiic- 
tions,  and  sometimes  showing  the  reasons  whereon  they 
depend,  and  the  affinity  they  have  with  other  rules."* 
There  are  other  collections  of  law  maxims  of  great  ralue. 
"  The  grounds  and  maxims  of  the  English  lairs"  by 
William  Noy,  attorney-general  in  the  reign  of  Charles  L, 
is  a  collection  of  reputation  and  authority,  applicable  to 
every  general  head  of  the  law.  In  imitation  of  Lord 
Bacon,  Noy  has  accompanied  each  of  his  maxims  with 
cases  and  precedents  affording  a  copious  illustration  of 
his  principles.  The  collection  by  T.  Branch  is  much 
more  extensive  and  complete.  It  is  an  admirable  vade 
mecum,  for  the  use  of  the  bench  and  the  bar.  It  draws 
80  copiously  from  the  common  law  reports  and  writera  of 
the  ags  of  Elizabeth,  and  since  that  time,  that  it  may  be 
regarded  as  the  accumulated  spirit  and  wisdom  of  the 
great  body  of  the  Elnglish  law.  The  only  difficulty  is, 
that  the  maxims  require  study  and  profound  reflection  in 
the  application  of  them,  especially  as  they  are  unassisted 
by  any  commentary,  and  stand  naked  in  all  the  brevity 
and  severity  of  theii  original  abstraction.'* 
The  space  allowed  to  this  subject  will  only  permit  me 


'  See  tlie  Pre&oe  lo  Lord  Bwon'f  "  Maximi  of  the  I^w."  Smm'* 
uxtrlit,  vol.  iv.  p.  10. 

*  This  work  wis  origiiully  a  Bmil]  daodecinia  Tolnme  printed  *t  Lod- 
dan,  in  1753,  entitled  Frituipia  LegU  et  Bpiilatw,  biing  sit  alpkabtlie^ 
CBlUetian  of  MaximM,  Prineiple*  bt  RuUi,  DffiTiitioiu  and  MtmorM* 
Sayingt,  in  Law  aod  Equity,  It  adds  ray  much  te  the  ntility  end  iate- 
iwl  of  the  compJUtioni  that  it  girai,  ia  almoit  every  InitaneBi  the  oiiginkl 
aathot,  and  bcMk,  and  oiae  from  whence  the  maximi  ware  drawn.  The 
third  American  edition,  taken  from  tlie  ninth  London  edition,  of  Ntt^i 
Maximi,  edited  by  Mr.  Hentng,  wae  pnbliahed  at  Philadelphia  in  1845,  by 
T.  St  1.  W.  Johnson  ;  lo  which  was  added  fronrit'  Maximt  of  BquUif  and 
Braneh'i  Principia  Legit,  brming  a  very  valnaUe  oollectiao  of  legal 
prinoiplee,  and  with  which  every  lawyer  ibonld  be  familiar. 
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to  refer,  tj  way  of  sample,  to  a  few  of  the  mora  leading 
rules  of  construction  applicable  to  contracts.* 

It  may  be  observed,  in  the  first  place,  that  the  rales  of 
construction  of  contracts  are  the  same  in  courts  of  law 
and  of  equity,  and  whether  the  contract  be  under  seal  oi 
not  under  seal.''  The  mutual  intention  of  the  parties  to 
the  instnimeot,  is  the  great,  and  sometimes  the  difficult 
object  of  inquiry,  when  the  terms  of  it  are  not  free  from 
ambiguity.  To  reach  and  cany  that  intention  into,  ef- 
fect, the  law,  when  it  becomes  necessary,  will  control 
even  the  literal  terms  of  the  contract,  if  they  mani- 
festly contravene  the  purpose ;  and  many  cases  'are  *566 
given  in  the  books,  in  which  the  plain  intent  has 
prevailed  over  the  strict  letter  of  the  contract."  The  rule 
is  embodied  in  these  common  law  maxims :  Verba  ita 
aunt  intelligenda  ut  res  magis  valeal  quam  p^eat — 
Verba  deberU  iiUetitioni  inservire ; — ^ind  in  these  in  the 
civil  law :  In  conventibus  cantraheniium  voluntalem  po- 
lius,  quam  verba,  spectari  placuit — Quoties  in  stipula- 
iioniius  ambiffua  oratto  est  commodiasimum  est  id  acci- 
pi  quo  res  de  qua  agitur  in  tuto  sitA  In  furtherance  of 
the  rule  that  the  intention  of  the  parties  is  to  be  ascertain- 

*  Then  ia,  in  the  Amtrican  Juritt  toi  July  and  October,  1S4D,  a  maflil 
eollectiaa  of  the  most  promiiieiil  rulei,  of  oonitraclian  of  contraeti, 
oomponied  with  practical  illuitntioiu,  and  a  large  rafsrenee  to  the  aDthO' 
ritieH  saitiuniiig  them.  It  ia  ondentood  to  be  tbe  prodaelJan  of  a  leal 
and  aecorate  common  law  joriBt.  "A  ttUetioa  of  Legal  Maxinti,  eli 
fled  and  S\tmlnt»i," hj  Herbtrt  BmtBH,  Eaq.,  London,  lB4S,  li  alio  a  va. 
InaUe  oompilation  of  the  more  important  lefal  mazimi  of  praetical 
and  they  an  aooompenied  with  tlie  aipeation  of  tbnn  in  the  Isading  ci 
and  with  a  commentair  npOD  them  which  ia  exceedingly  Inirtructive,  and 
maybe  lafelyncommended  tothepraTenon. 

1  Tbe  Haatarotlfae  Rolk,  3  Vfy,  693.  Lotd  EUaabaniDgh,  13  Batfi 
Rep.  14. 

'  Co.  Lift.  45.  a.  301.  b.  Lord  Hardwicke,  hi  9  Alt.  Rip.  33.  Lord 
Ch.  J.  Willea,  in  Parkhnrrt  t.  Smith,  WillW*  Rep.332.  Bach  t.  Fno- 
Uii,Dovg.  363.  Donner  t.  Knight,  I  Taunt.  417.  Hotham,  B,  and 
lliompBon,  B.,  1  H.  Blaek't  Rep.  365,  386.  595.  Lord  KeayoD,  in  Tal- 
look  T.  Harrii,  3  Term  Rtp.  181.    Pntkief,  TraiU  dea  Ohlig.  No.  91. 

t  Dig.  41. 1.  80.    mi.  50. 16. 319. 
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^,  it  is  another  principle,  that  plain  unambiguous  words 
need  no  interpretation,  and  subtlety  and  refinement  upon 
terms  would  defeat  the  sense.  The  bulk  of  mankind  act 
and  deal  with  great  simplicity ;  and  on  this  is  founded 
the  rule  that  henigruEfacientkb  interpretatumes  oartarum 
propter  simplicitaiem  laieorum.  Words  aie  to  be  taken 
in  their  popular  and  ordinary  meaning,  unless  some  good 
reason  be  assigned  to  show  that  tbey  should  be 
understood  tn  a  different  sense.  Quoliusin  verbis  nulla 
est  ambiguitas  ibi  nulla  expoaitio  contra  verba  fienda 
est.  Si  nulla  sit  conjecture  quts  ducat  alio,  verba  intel- 
ligenda  sunt  ex  proprietale,  non  grammatica  sed  popu- 
lar* ex  usu.'  But  itthe  intention  be  doubtful,  it  is  to  be 
sought  after  by  a  reference  to  the  context,  and  to  the  na- 
ture of  the  contract.  It  must  be  a  reasonable  construc- 
tion, and  according  to  the  subject  matter  and  niotire.h 
i^nsus  verborutn  ex  causa  diceniis  accipiendus  est,  et  se- 
cundum subjectam  materiam.  The  whole  instrument  is 
to  be  viewed  and  compared  in  all  its  parts,  so  that  every 
part  of  it  may  be  made  consistent  and  effectual.  Ex  an- 
tecedentibus  et  consequeniibus  optima  Jit  inter pretatio. 
So  also  adproximum  antecedensfiat  relatio,  nisi  impedia- 
tur  sententia.  The  relative  same  refers  to  the  next  antece- 
dent,*) though  the  word  mu2  does  only  when  the  plain  mean- 
ing of  the  writing  requires  it.  The  sense  of  the  instrument 
is  to  be  sought  also,  by  a  reference  to  the  usage  of  the  place, 
or  the  lex  loci,  according  to  another  of  the  maxims  of  inter- 
pretation in  the  civil  law.  iSHn&nappareatguidaciumest, 
in  eontractibua  wntunt  ea  qua  sunt  maris  et  consuetudinis 
in  regions  in  qua  actum  est  A  If  it  be  a  mercantile  case, 
*556  andtheiostrument  be 'uotclearand unequivocal, evi- 

»  OtoUtu  dt  juTt  B.  tt  P.  a  16.  a. 

k  Aibhsnt,  J.,  I  Term  Rtp.  703.    B«M,  Ch.  J.,  3  Bing.  Sep.  519. 

*  Ca  Lilt.  90.  b.  3S5.  b. 

*  Dig.  50.  17.  34.  Mr.  JoMica  Storr,  in  hit  C«mm.  on  tkt  CcnJUet  •/ 
LaiDi,  p,  325—333,  hai  enforcad  by  nnmanxu  aathoritiM,  and  bjr  illaMnt- 
tiODi,  tha  genaral  mte,  that,  in  Iha  iaterpretBtion  ot  contiaoU,  the  Iiw 
and  cBitam  of  tha  place  of  the  contract  an  to  [orani. 
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dence  of  the  usage  w 

the  contract  is  to  be  c 
expLain  the  DMBniog  a 
The  law  places  m( 
tMtimoDy ;  and  it  is  ai 
is  not  admiasible  to  so 
the  words  of  a  contntc 
substitution  of  parol  to 
of  the  party,  and  it  wo 
fir8ud.>>    Parol  evident 
contradict  the  tenns  of : 
contract,  as  being  fraud 
Uiftl  the    instrument 
and  this  rule  is  snppot 
Mssity.    So,  when  a  ( 
matters  of  negotiation : 
tecedent  to,  and  dehors 
mei^d  in  the  instram 
latent  ambiguity,  or  on 
tostrameot,  but  arising 
as  when  the  person  or 
with  precision — the  ma 
verborum  latens  verifii 
facto  oritur  amingvum 

•  W«U>  T.  Flnmmet,  3  Boi 
Mm».  Mtf.  385.  GibbMi  v.  ' 
KjAn,  5  Barium,  N.  C.  13: 
■M  ta  be  takon  in  •  t«cbn>a«l  ■ 

t  PieDMitt  y.  Hookw,  3  JoJ 
4BB. 

'  AUwtt,  Ch.  J.,  in  Kaia  v.  1 
T.  VanConlMRdt,  1  Joi».  Ck. 
438. 

*  Iigrd  Baaoa'i  nuxiBi  S»g 
Urn  a  waU  wttlwl  rab,  and  o» 
•Haa  on  the  aalqMiti  fraai  Che; 


wvda  af  a  will,  or  eiidain  tbe 
of  a  latBDt  ambigniiy  aiiang  di 
ma«at  ta  ha  doacribod,  or  to  nl 
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The  rate  that  the  language  of  a  deed  or  contract  is  to 
be  taken  most  strongly  against  the  party  using  it,  (verba 
ambigua  fortius  accipiuntur  contra  proferentem,)  though 
it  be  a  rale,  according  to  Lord  Bacon,  "  dravn  out  of  the 
depth  of  reason,"  applies  only  to  cases  of  ambiguity  ia 
the  words,  or  where  the  exposition  is  requisite  to  give 
them  lawful  effect.  It  is  a  rule  of  strictness  and  rigour, 
and  not  to  be  resorted  to  but  where  other  rules  of 

667  exposition  fail.*    The  'modern  and  more  reasona- 
ble practice  is,  to  give  to  the  language  its  just  sense, 

and  to  search  for  the  precise  meaning,  and  one  requisite 
to  give  due  and  fair  effect  to  the  contract,  without  adopt- 
ing either  the  rale  of  a  rigid  or  of  an  indulgent  construc- 
tion. The  Romau  law  maxims  of  interpretation  in  such 
cases  were,  that  in  dubiis  baniffniora  praferenda  sunt. 
In  obacuria  quod  minimum  est,  aequimur—secundum 
promissorem  interpretamur-^  The  true  principle  of 
sound  ethics  is,  to  give  the  contract  the  sense  in  which 
the  person  making  the  promise  believed  the  other  party 
to  have  accepted  it,  if  he  in  fact  did  so  understand 
and  accept  it. " 


i,tHuut,lJ<ihnt.Ci.R.934.  Dmt.  Cbiebeatw,4Daiti'«P.  C.  65.  K- 
Hmud  V.  Hofiinui,  3  Haidttt  B.  TI.  The  ml*  m  (o  ths  unlHpiitjr  ■;- 
piiea  aqniUy  to  dsedi  uid  to  all  written  iubnmeut*.  Rid.  MereeT-An- 
mD,  3  Wilt.  Rep.  375.  Ths  muim  at  Lord  Baean,  Uiti  amUguitiu  f 
ten*  is  DSTer  hdped  by  KTennenl  is  too  genend.  It  b  ■nlqeot  lo  qnalifiet- 
tiona,  and  thii  it  nifficiently  aboirn  In  the  Iwmed  dedtion,  is  FUi  t. 
Habbard'i  AdminiMraton,  31  WrndtU,  651.  Ia  aztrinnc  cum  pwol  eri- 
dance  ii  oltsn  adtnitted  ta  exidwn  a  patsnt  ambignity.  Dtur  tn  Iwa- 
ance,  toL  i.  170.  At  the  end  at  tb«  Traatiw  of  Mr.  Wagnm  on  tU 
odoftien  of  Bxtrinaie  Evidence,  there  are  obaarTattoni  on  the  oaae*  (da- 
tive  to  Iiord  BaeoD'B  rale  eoncenung  lataot  and  patent  ambigaitica. 

■  Baeon't  Maximi  of  tkt  Lam,  No.  3. 

0  Dig.  45.  1.  99.  Ibid.  50.  17.  9. 56.  HowoTar  if  the  deed  inm  it* 
ambiguity  ereateea  daabt,tlie  eonitraotiOBiitobafkvMBbletotheiiaotee, 
and  there  ii  no  diatindion,  in  Uiia  reqiect,  between  the  language  of  the 
gnat  itwif,  and  that  of  anj  exeeptioD  ar  renrratioD  oontttlned  in  it  CL 
J.  Falser  eitei  the  aothantiee  and  snloroee  the  mle  in  faia  able  dMiMOB  ia 
Coebeoo  Man.  Co.  t.  Whittier,  10  N.  H.  Sep.  305. 

•  Erary  treaty,  aaya  Vatld,  ahonld  be  inteipreted  aa  the  paitiea  nndar- 
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If  the  ol^t  of  the  coatract  be  present,  an  error  in  the 
name  does  not  vitiate  it ;  as,  if  A.  gives  a  horse  to  C, 
(D.  being  present,)  and  says  to  him,  (C.,)  "  D.,  take  this 
horse,"  the  gift  is  good  notwithstanding  a  mistake  in  the 
name ;  for  the  presence  of  the  grantee  gives  a  higher  de- 
gree of  certainty  to  the  identity  of  the  person  than  the 
mention  of  his  name.  iSo,  if  the  error  consists  in  the  de- 
monstration or  reference,  and  not  in  the  name  of  the 
thing — as  if  A.  grant  to  B.  his  lot  of  land  called  Dale,  in 
the  parish  of  B.,  in  the  county  of  D.,  and  the  lot  lies  in 
the  conttty  of  H.,  yet  the  &lsity  of  the  addition  does  not 
afiect  the  efficacy  of  the  contract  Many  other  cases  to 
the  like  effect  are  put  by  Lord  Bacon,  and  given  by  way 
of  illustration  of  the  ra\s,  HiatprtBaentia  corporis  toUit  er- 
rorem  ttominia,  et  veritaa  nommis  tollit  errorem  denum- 
stratioMS.* 


ttaai  it,  wbsD  ths  >et  wm  preparsd  and  accepted.    Droit  de*  Oent,  b.  3. 
cb.  17,  Me.  366.    Vida  mpni,  toI.  i.  460,  note. 

I    '  Baam't  Maiinu  of  tht  Zdw,  Rag.  35.    Smith  T.  Smith,  1  Bdm.  Ck 
Rtf.  189.    Dm  v.  Cniuloqn,  7  M«u.  ^  W.  I. 
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LECTURE   XL. 


OF   BAILMENT. 


Bailment  is  a  delivery  of  goods  in  trust,  upon  a  cm- 
tract  ezprressed  or  implied,  that  the  trust  shall  be  duly  ex- 
ecutetl,  and  the  gooda  leatoied  by  the  bailee,  as  soon  a* 
the  purpose  of  the  bailment  shall  be  answered." 

There  are  fire  species  of  bailment,  according  to  Sir 
William  Jones,  in  his  conrecdon  of  Lord  Holt's  enume- 
ration of  the  different  sorts  of  bailments. 
I.  Depoaiium,  or  a  naked  deposit  without  reward. 
II.  Mandatum,  oi  commission,  which  is  gratuitous,  and 
by  which  (he  mandatory  undertakes  to  do  some  act 
about  the  thing  bailed. 

III.  Cimimofia^tn,  or  loan  for  use  without  pay,  and  i^en 
the  thing  is  to  be  restored  in  specie. 

IV.  A  pledge,  as  when  a  thing  is  bailed  to  a  creditor  as 

a  security  for  a  debt 
'559  "V.  Locaiio,  or  hiring  for  a  reward,  i" 


*  a  BUett.  Cml  469;  PMUtr,  TrttUi  i»  Cemtnt  4*  DipSt,  No.  1. 
Bfr.  Jn*tie«  Story,  in  hii  CraoMHlarin  M  tJU  £«B  s^  SaibiMU,  ^eab  cT 
» 90iiaig«n«at  to  afaoMr,  m  being ■  bulmont  fbmh;  M»dlH  appliMlbe 
tBRn  bsilment  to  OMM  In  which  no  i«tnni  or  deiiTsiy,  or  n-dolireiy  to  tlM 
ownor  or  fai>  nputt,  i>  oonlnnplatad.  Bnt,  I  apprebeniJi  thit  ii  ojtBpdJpg 
tlio  definJUon  of  lbs  t«nn  beyond  the  oidinuy  acoeptatian  of  it  in  tb*  Ea- 
gliih  lew. 

>  Jane^  Enay  on  ikt  Lm  of  Bailnint*,  37,  lit  edit  1790.  Btilmenti 
hare  been  rednced,  by  ■  late  meater  hand,  to  three  kinde :  1.  ThoM  in 
which  the  tru>t  is  for  Ihe  benefit  of  the  bailor,  and  which  embrace  depo- 
«(■  and  mandatee.    9.  Thoeo  in  which  th«  tmit  ii  for  the  benefit  of  the 
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I  shall  examine  each  of  ihem  in  their  order. 

*I.  Of  depojitum,  660' 

This  18  a  bailment  of  goods  to  be  kept  for  the  bail- 
or, and  returned  upon  demand,  without  a  recompense ; 
and  as  the  bailee  or  depositary  deriTea  no  benefit  from 
the  bailment,  he  is  to  keep  them  with  reasonable  care ; 
and  he  is  responsible,  if  there  be  no  special  undertaking 
to  the  contrary,  only  for  gross  neglect,  or  for  a  violation 
of  good  faith.'  As  a  general  rule,  he  is  not  answerable 
for  mere  neglect,  if  the  goods  be  injured  or  destroyed 
while  in  his  custody,  if  he  takes  no  better  care  of  his  own 
goods,  of  the  like  value  and  under  the  like  circumstances, 
and  they  be  also  spoiled  or  destroyed^  Mere  neglect,  in 
such  a  case,  is  not  gross  neglect ;  since  the  latter  is  tan- 
tamount in  the  mischief  it  produces  to  a  breach  of  good 
fiuth,  and  it  usually  implies  it ;  but  whether  fraud  does 
or  does  not,  in  point  of  fact,  accompany  gross  n^lect  in 
a  depositary,  he  is  still  responsible  for  it  in  law.  Gross 
neglect,  as  was  observed  by  Ch.  J.  PaTker,°  bears  so  near 
a  resemblance  to  fraud,  as  to  be  equivalent  to  it  in  its  ef- 
fect upon  contracts.     Gross  neglect  is  the  want  of  that 


»,  or  fnimtooM  loan  tot  nn.  3.  ThoM  in  which 
the  tiuit  is  fol  tlw  benafit  or  boUt  putin,  u  {dadjM  ot  pawna,  ind  hirinjc 
and  lelting  lo  bice.    Sury't  C»mm.  m  BaUmaiti,  3. 

•  Quia  hdUs  Utititat  r/attermitur  apud  fwm  dtpantar,  mtrite  dalaM 
fr^MUlur  tebu.  Dig.  13.  6.  i.  FoMa  v.  The  Em»  Buk,  17  Jlw*.  Jt 
479.  Lalkrge  t.  Moqtut,  II  Murtiu'i  Lauit.  R.  463.  Doannaa  t.  Jbd- 
kiDi,  4  IlnUU  ^  JbwHHj-,  ITO.  In  thia  but  oiee  it  wm  held,  that  what 
would  unoDnt  to  fioM  naglifenco,  wn  ■  qaaaliDD  for  a  Jot?.  The  law 
rabea  kd  ■miiiii|iwI  in  all  oaasp,  aren  in  that  of  a  fratnltoai  bailment,  that 
the  baileo  will  kaep  and  iMiver,  ufel;  ant)  aaonnlj,  whkh  meani  doe 
can  in  all  eaeet,  bat  ths  decree  of  oare  raiiii  aocordii^  to  the  nature  of 
the  bailment,  and  beoomee  Mriufent  in  oaaea  of  oanian  and  baileei  for 
hire.  Roa  t.  Hill,  C.  B.  April,  1S4G.  S.  Y.  Ufl  Oimrtfr  torAagtat, 
1846. 

»  Uae  FoiUa  v.  Emu  Bank,  it^ra,  p.  K3,  a.  i. 

•  171bM.J{^500. 
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care  which  every  maa  of  common  aeaae,  ander  tfae  cir* 

ctUQstances,  takes  of  his  own  property.* 
S61*  *The  main  inquiry  in  this  case  is,  what  is  the 
duty,  and  what  is  the  responsibility  of  the  bailee. 
The  general  measure  of  diligence  requisite  in  every  spe- 
cies of  bailmmt  is  regulated,  in  a  greater  or  less  degree, 
by  the  natare  and  quality  of  the  thing  bailed,  and  by 
the  understanding  and  practice  of  the  city  or  country  in 
which  the  parties  resided  or  happened  to  be.  Diligence 
is  a  relative  term ;  and  it  is  evident  that  what  would 
amount  to  the  requisite  diligence  at  one  time,  in  one  at- 
uation,  and  under  one  set  of  circumstances,  might  not 
amount  to  it  in  another.>>  The  deposit  is  to  be  kept  with 
the  ordinary  care  applicable  to  the  case  under  its  ciicum- 
Btances,  and  the  depositary  cannot  make  use  of  the  thing 


•  Jmkj* £h^, 90— 93.  lMiUat,nCatpt.B»nit4,SLeri Kaym. 
913.  Id  the  ciril  law,  groH  negligeDce  wo*  tenned  magna  mlpa,  or  lata 
culpa,  and  it  wu  in  Kme  cam  deemsd  equivtteat  to  fr&nd  or  deooit. 
Lord  Cb.  J.  Tiaitl,  in  9  Manning  ^  Orangtr,  SSS,  1  AdaL  ^  SUit,  N.  8. 
36,  ■>;■  that  it  mlao,  in  tba  Engliih  tair,  approiimata*  la  and  eannat  ke 
diatingniabBd  tnta  doltu  naitu,  or  mtKondnct.  But  il  ia  not  fnai  bj  in- 
fennca  nf  law,  bat  a  matter  of  tact  for  a  jaij.  Wikon  T-T.dcIf.1L 
Bead,  11  OiU.  ^  JalUMan,  56.  It  wu  pat  by  Paolna  for  &and,  and  by 
CttHBD,  it  wtw  held  to  be  plainly  aaimilated  to  fraod.  Magna  nrgUgnt- 
tia  enlpa  tit,  mofna  atlpa  Ma»  at.  Lata  eulfa  pUm  dale  eaayratt- 
Mr.  Dig.  M.  16.  aae.  ibid.  II.  6.  I.  I.  Il  waa  not  oadeMood  by  Ike 
cJriliana  to  be  abeolately  fnnd,  but  only  the  pramunptiTeerideneaaf  fraod, 
when  applied  to  eaaee  of  tnut  In  many  other  eaeee  the  preaamption  waa 
not  railed.  It  wai  nst  hrid  lo  be  Mwh  noder  the  Coneiian  law,  n*  m  imt 
Uge  nlpa  lata  pre  Aila  atttpUar.  Dig.  48.  B.  7,  nvcntoa  would  Bot 
admit  that  Iota  culpa  amounted  to  dthu;  hat  NemandCelma  baialed 
that  it  amonntad  lo  the  eama  thin^,  in  efiet,  whan  qiplied  to  bailmeat ; 
for  though  a  pemo  had  not  erdinary  oara,  yet,  if  he  beetowed  Uai  omn 
than  wa*  orcBoBiy  for  btm  <n>  a  tkinK  oonfided  to  hia  oara,  it  waa  iiialiitii 
of  bad  faith.  IHg.  16.  S.  3i.  Cnlpam  tamn  Ma  fraximam  rinfirmi 
put  nurito  dietriL  Dig.  41.  Sfi.  S.  3.  Doeait  (D^ut)  it  any  anblla  om- 
Uiranoe,  by  worde  or  acta,  with  a  deiigu  la  eirennnnt  Fraad  Impacta 
damage  or  detriment. 

k  BalaoD  T.  DoDoran,  4  Banm.  f  Aid.  SI.  Aery**  Cmmm.  m  Bnl- 
■KiOf,  9—19. 
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deposited,  without  the  < 
given,  or  reasonaUy  impl 
In  Bvnian'i  com^  the  ( 
ing  plate  aad  jewels  de] 
was  locked,  ami  he  waa 
In  die  night  his  house  wa; 
w  well  of  the  chest  wit 
goods.    An  attempt  was  c 
there  was  no  foundation  f< 
used  ordinary  diligence,  ax 
and  it  was  accordingly  heli 
awerable.    Such  a  bailee, 
gratis,  is  under  the  least  re 
trustee.     If  he  keeps  the 
(hough  he  keeps  his  own 
answerable  'for  them ;  for  t 
keeps  his  own  is  an  aigumet 
■ajns  Lord  Holt,  "  the  bailee 
fellow,  and  comes  home  dru 
open,  by  reason  whereof  th< 
together  with  his  own,  he  s 
it  is  the  bailor's  own  folly  to 


•■  Dig.  ie.3.  v.    PiMtr,  TVaiU 
•7—70. 

k  Ytar  Baek,  8  Bdw.  U.    FiU.  A 
Lotd  Holt,  in  3  Uxi  Bny».  9U,  ud 

°  Ths  civil  Imir  did  not  eiiot  «f  the  < 
that  he  wh  woot  to  bsrtow  on  hii  i  i 
Haoon ;  and  the  oiril  lair  hit  been :  I 
Holt,  and  Sir  Williun  Jones.  Dig.  1 
hari  Raym.  914.  /«ui  m  Bmilment  : 
tttaie  WW  no  jmt  froond  to  infer  bad  fi  I 
tor  knew  the  feneral  clianeter,  emptaj  i 
Tj,  01  wu  ptenuned  to  know  him,  the  i 
jut  rule.  But  iTtbedepoaitordidnotlu  i 
been  held,  tfaU  the  depewtaiy  t*  bonni 
depoat,  Ihini^  he  doe*  not  on  hii  ow 
ba  aaoartained  tnlisut  r^trttut  ta  the  ' 
WiniaiQ,  6  Rai.  Btf.  316.    Star^t  C  : 
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As  he  assumes  the  trust  gratuitously,  he  is  bound  to 
good  &ith.  He  is  only  answerable  for  firand,  or  for  that 
gross  neglect  which  is  evidence  of  fraud.  Indeed,  if  such 
a  bailee  had  undertaken  to  keep  the  goods  safely,  yet  as 
he  hath  nothing  for  keeping  them,  he  would  not  be  re- 
sponsible for  the  loss  of  them  by  violence.' 
663*  "The  Roman  law  was  the  same  as  to  the  respon- 
sibility of  a  depositary.  He  was  only  answerable 
under  that  law  for  fraud,  and  not  for  negligence.  Be 
was  not  answerable  if  the  thing  had  been  stolen  from 
him,  even  though  it  bad  been  carelessly  kept.  He  who 
commits  his  goods  to  the  care  of  a  negligent  friend,  most 
impute  the  loss  not  to  his  friend,  but  to  his  own  want  of 
prudence ;  or,  as  Bracton,''  who  copied  this  rule  from 
the  Institutes  of  Justinian,^  observed,  he  must  set  down 
the  loss  to  the  account  of  his  own  folly. 

Lord  Coke,'  laid  down  a  different  doctrine  on  the  sub- 
ject of  the  responsibility  of  a  depositary.  It  was  held  in 
Southcot^a  case,  that  where  a  person  received  goods  to 
keep  safely,  and  they  were  stolen  by  one  of  his  servants, 


ongiit  ta  be  laid  upon  the  habiu,  amplajment,  and  ch«raetar  of  tho  <iep»- 
M»ij,  and  tbaj  an  to  be  Uken  inlOMiuideratioii,  In  Sodowik;  t.  M' 
Fariud,  3  Dmui'i  Ktn.  R.  305,  it  ww  hold,  that  ■  men  defctitary  at 
matidatBry  wis  liable  only  on  accooiit  of  lonlhnnhjacidiiaUfnegJigeBee. 

•  Lord  Holt,  in  Cogga  v.  Beniai^,  3  Lord  Rofta.  915.  Jtnei  an  Bail- 
Runf,  34.  Loid  Holt  foJowed  the  langnage  of  the  ciril  \*.'w,  and  saM 
that  groH  De^if[encB  In  Ibe  caia  of  bulment  wai  ■'  looked  npon  ■■  u  on- 
dence  of  fraad."  "  Na^ect  Ii  a  deceit  lo  the  bailor ;  for  when  he  inlr«M* 
the  bailae,  npon  hia  undertaking  to  be  cacefol,  he  haa  pnt  a  freud  npon  the 
bailor  by  being  negligent."  Sir  William  Jonea  eipreawd  hinuelf  tM 
■troDgly,  and  Mr.  Joitioo  Story  in  bi«  CamiKtiitaritt,  haa,  I  think,  cleariy 
ahown,  when  ho  laid  it  down  aa  a  mle  of  the  common  law,  that  groa  no- 
gtigance  wae  equivalent  to  fraud.  It  may  anas  from  mere  Ihongfatleaanaa, 
or  absence  of  mind,  and  conuat,  in  lome  cana,  with  honealy  of  intentioB  j 
bat  il  if  laekti  upon  at  nidtnet  of  fraud,  and  it  wonid  reqaire  atmcg  and 
peeqliardrcnmilancea  to  rebut  tbal  preramption.  Lai»  ealpm  faa*  tU, 
n»MinUnig€Ttid,qiiBdamnciinttmgunt.    JNf.SO.  16.9SI. 

kLib.3.cb.S.  99.b. 

•  Inn.  3.  15. 3. 
<C*.£»lt.e9.a.b.    4fVn. 
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he  WR8  responsible  to  the  bailor  for  the  loss.  The  reason 
of  the  decision  was,  that  ^eie  was  a  special  acceptance 
to  keep  safely,  aad  the  case  afforded  an  inference  that 
the  bailee  had  not  used  that  ordinary  care  sod  diligence 
which  such  a  special  acceptance  required,  and  the  goods 
were  stolen  by  one  of  his  own  secrants.  It  is  supposed 
by  Sir  William  Jones,'  that  the  case  itself  may  be  good 
law  ;  but  the  doctrine  which  Lord  Coke  deduced  from  it 
was  not  warranted  by  the  case,  nor  by  reason,  or  the 
general  principles  of  law.  Lord  Coke  said,  there  was  no 
difference  between  a  general  acceptance  to  keep, 
and  a  special  acceptance  to  keep  safely ;  and  he  *ad-  *564 
vised  every  one  who  received  goods  to  keep,  to  ac- 
cept specially  to  keep  as  his  own,  and  then  he  would  not 
be  responsible  for  the  loss  by  theft.  But  the  judges  of 
the  K.  B.,  in  Coggs  v.  Bernard,*'  expressly  overruled 
every  such  deduction  from  Southcot^a  case ;  and  they 
insisted  that  there  was  a  material  distinction  between  a 
general  bailment  and  a  special  acceptance  to  keep  safely. 
Lord  Holt  was  of  opinion  that  Coke  had  improved  upon 
Southcote^s  case,  by  drawing  conclusions  not  warranted 
by  it;  and  this  has  been  shown  more  fully,  and  with 
equal  acuteness  and  learning,  by  Sir  William  Jones  ;  and 
I  would  recommend  what  he  says  upon  that  case  as  a 
fine  specimen  of  judicial  criticism. 

If  the  depositary  be  an  intelligent,  sharp,  careful  man 
in  respect  to  his  own  affairs,  and  the  ttiing  mtmsted  to 
him  be  lost  by  a  slight  neglect  on  his  part,  the  better  opin- 
k>n  would  seem  to  be,  that  he  then  is  reponsible.    Po- 


>  Jona  an  BaUmtnt,  33,  33.  The  opiBioa  oT  ths  C.  B.,  in  Kattle  t. 
Bramnlt,  Wdli^  Rtp.  118,  goes  in  lupport  of  the  point  in  jadgment  ia 
Southoole'i  eaM ;  but,  in  the  oaw  of  Foilsr  v.  Tha  Emsx  Buik,  IT  Miu*. 
Brp.  479,  tha  dootiing  of  that  eue  ii  h*ld  (o  b«  exploded.  In  thi*  iMt 
MM  than  wna  n  apaeul  dapoait  of  ([old  oota  in  ■  bank,  and  the  oubier 
ambonlad  it,  with  the  other  propeitr  balaafioK  to  tbe  bank,  bat  at  them 
wai  no  evidence  of  groM  neglifBDce  on  tha  paiEof  thobank,  the  banking 
oeiporatloii  vm  bald  not  liable  to  the  depaailaT, 
k£anrAayM.909. 
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thier*  says,  that  this  has  been  a  questioB  with  the  ciri- 
liaos  ;  and  he  is  of  opinioD,  the  depositary  would  be  liable 
in  that  case  ;  for  he  was  bound  to  that  same  kind  of  dili- 
gence which  he  uses  in  his  own  affairs,  and  an  omissioa 
to  bestow  it  was  a  breach  of  fideUty.  But  he  admits  that 
it  would  not  be  a  very  suitable  point  for  forensic  disco*- 
sion  to  examine  into  the  chaiacter  of  the  depositary ;  and 
that  the  inquiry  into  the  comparotive  di&rence  betweeo 
the  attention  that  he  bestows  on  his  own  affairs  and  <» 
the  interest  of  others,  would  be  a  little  difficult.  An  ex- 
ample is  stated  by  Pothier,''  to  test  the  fidelity  of  the  de- 
positary. His  house  is  on  fire,  and  he  removes  bis  own 
goods,  and  those  of  the  bailor  are  buroed ;  ia  he  then  re- 
sponsible !  He  certainly  is,  if  he  had  time  to  ranove 
both.  If  he  had  not,  Pothier  then  admits,  that  a  breach 
of  faith  cannot  be  imputed  to  him,  for  having  saved  bii 
own  effects  in  preference  to  those  of  another  intrusted  W 

his  keeping.  But  if  the  goods  intrusted  to  him 
'566     were  much  *more  valuable  than  his  own,  and  as 

easily  removeable,  then  he  ought  to  rescue  the  de- 
posited goods,  and  to  look  to  them  for  an  average  indem- 
nity for  the  loss  of  his  own. 

There  are  several  cases  in  which  a  naked  depositary 
is  answerable  beyond  the  case  of  gross  n^lect  He  is 
answerable,  1.  When  he  makes  a  special  acceptance  to 
keep  the  goods  safely.  2.  When  he  spontaneously  and 
officiously  proposes  to  keep  the  goods  of  another.  He  is 
responsible  in  such  a  case  for  ordinary  neglect ;  for  he 
may  have  prevented  the  owner  from  intrusting  the  goodi 
with  a  person  of  more  approved  vigilance.  Both  those 
exceptions  to  the  general  rule  on  the  subject  are  taken  from 
the  Digest,"  and  stated  by  Pothier  and  Sir  William  Jones.' 


•  Contrat  it  Dlpit,  No.  97. 

»  IM.  No.  39. 

■>  Dig.  16. 3. 1. 35. 

•1  Pothitr,  Cantrat  de  Diftt,  No.  30, 31, 32.    Amt  aa  I 

I    The  Fraaoh  C»de  Canl,  art  1937,  1938.    C*«k  ^  £i 
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3.  A  third  excepdoD  is,  when  the  depositary  is  to  receive 
a  compenBation  for  the  deposit  It  then  becomes  a  lucra* 
tire  contract,  and  not  a  gratuitous  deposit,  and  the  depo- 
sitary is  held  to  ordinary  care,  and  answerable  for  ordi- 
nary neglect ;  and  the  same  conclusion  follows,  when  the 
deposit  is  made  for  the  special  accommodation  of  the  de> 
positary.  A  warehouse-man,  or  depositary  of  goods  for 
hire,  being  bound  only  for  ordinary  care,  ia  not  liable  for 
loBS  arising  from  accident,  when  he  is  not  in  default ; 
and  he  is  not  in  default  when  he  exercises  due  and  com- 
mon diligence.^  But  he  is  bound  to  see  that  the  place  in 
which  the  articles  deposited  with  him  are  kept,  is  fit  and 
properly  secured  for  their  reception  and  safety^  In 
the  case  of  goods  bailed  to  be  kept  for  hire, 
*if  the  hire  be  intended  as  a  compensation  for  house  *566 
room,  and  not  as  a.  reward  for  diligence  and  care, 
the  bailee  is  only  bound  to  take  the  same  care  of  the  goods 
as  of  his  own;  and  if  they  be  stolen  by  his  servants,  with- 
out gross  Diligence  on  his  part,  he  is  not  liable.  Thia 
was  80  ruled  by  Lord  Kenyon,  in  Fimtcane  v.  iSmall.* 

While  on  the  examination  of  this  contract  of  gratuitous 
bailment,  and  which  in  the  civil  law  is  termed  depoaitum, 
I  have  been  struck  with  (he  learning  and  sagacity  o[ 
Sir  William  Jones.    Bat  after  studying  Lord  Holt's  mas- 


3908,  nam.  Mr.  Jwties  Siotj,  in  hi*  Ominntarira,  58,  69.  Hid.  153, 
n.  4,  qnsitiaiu  Iha  eqaily  at  the  role  of  tha  civil  Itw,  which  elacti  mora 
than  oidinar;  diligsoce  baca  a  bulee.  who  beeaina  mch  by  hit  apoatiae- 
ooi  and  offieioni  oSar.  He  wfi  it  i>  paniabiliK  &  biaad  rather  thaa  ■ 
•Irangar,  fin  an  act  of  diNntereated  kindnew. 

■  Ganids  V.  Therraprietonof  tbeTraDtNa*iBalioii,4T(rtn  Jtff.581, 
Cailiff  T.  Danrara,  Ptaft  H.  P.  114.  Thomaa  r.  Day,  4  Etp.  If.  P.  R. 
9GS.  He  ia  not  nqunaiUe,  if  not  charjeaUa  with  ne^igrace,  tlioo^h  the 
pMidi  be  atolan  or  anbeailad  by  hia  itore-keaper  or  aerrant.  Schmidt  t. 
Blood,  9  Wnita,  96& 

*  LeckT.  Haeataer,  t  Ctmpb.  Rep.  13B.  Clarke  t.  Eaniahaw,  I  Oea't 
Rrp.  30.    Sm,  alec,  to  the  aame  point,  1  BalTa  Cam.  4SB. 

•  1  Eip.  N.  P.  Rtf.  315.  If  a  horaa  be  taken  from  a  naked  depoaitaiy 
by  anthoiitj  of  law,  aa  on /./a.  againat  Ihe  owner,  he  i*  not  reaponiible. 
Bbalbnry  t.  Scotford,  Yth.  Rtf.  93.   Edwn  t.  Weaton,  7  Cnetn't  Rip.  978 
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terly  view  of  the  doctrine,  and  especially  the  copious 
treatise  of  Pothier,  the  admiration  which  was  excited  by 
the  perusal  of  the  English  tieatise  has  ceased  to  be  exclu- 
sive. Pothiei's  essay  on  that  particular  species  of  bail- 
meat  is  undoubtedly  superior  in  the  extent,  precision  and 
perspicuity  of  its  details,  and  in  the  aptitude  of  the  exam- 
ples by  which  he  explains  and  enforces  his  distinctioas. 

The  person  who  has  only  a  special  property  in,  or  a 
mere  naked  possession  of  a  personal  chattel,  may  deposit 
it,  and  hold  the  bailee  responsible.'  But  the  rightful 
owner  may  follow  his  property  into  the  hands  of  the 
bailee,  or  of  a  third  person ;  and,  in  a  case  of  disputed 
claim  upon  goods  in  the  hands  of  a  depositary,  be  must, 
for  bis  own  indemnity,  compel  the  claimants  to  inter- 
plead.^ The  possession  of  the  depositary  is,  for  many 
purposes,  deemed  in  law  to  be  the  possession  of  the  depo- 
sitor, for  the  better  security  of  his  right,  and  the  enlarge- 
ment of  his  remedies. 

The  depositary  is  bound  to  restore  the  deposit,  upon 
demand,  to  the  bailor,  &om  whom  he  received  it, 
'567  unless  another  'person  appears  to  be  the  right 
owner.  The  bailee  has  a  good  defence  against  the 
bailor,  if  the  bailor  had  no  vahd  title,  and  the  bailee  on  de- 
mand, delivers  the  goods  bailed  to  the  rightful  owner." 
He  is  to  deliver  it  in  the  state  in  which  he  received  it, 
and  with  the  profits  or  increase  which  it  has  produced, 
and  if  he  fails  in  either  of  these  respects,  be  becomes  re- 
sponsible.^  He  is  equally  so,  as  we  have  already  seen, 
if  he  has  been  wanting  in  fidelity,  or  in  that  ordinary 


•  Aimoiy  T.  Delwnlria,  1  <8ir.  Rip.  S05.  Bootb  t.  WOaoo,  1  Bwnm.  ^ 
AU.S3. 

>  Thotp  T.  Buriiog,  11  Johit.  Bep.  385.  BrawnsU  t.  HuHibMtor,  I 
Pick.  Sip.  333.  Tsj'lai  v.  Flummai,  3  Ma«If  ^  5«Im.  5CS.  Bieh  v. 
AldNd,  6  Mad.  Rep.  310. 

'  Eing  T.  Bichsrdi,  6  Witorton,  418. 

<i  PMier,  Cotitral  de  Ma»dMt,  d.  5S,  69.  Prft  •  Utagt.  n.  31. 3S.  73, 
74.  Gams  T.  HbttIb,  Yth.  Rep.  SO.  Cofjp  t.  Bunud,  9  Ititd  Sbjfm. 
9S0.    Cna  Coil «/  XM>*iaM,  uL  9919. 
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caie  applicable  to  his  situatios,  character,  and  circam- 
staDces,  which  is  erideoce  of  it.  It  has  been  made  a 
questioD,  whether  the  depositary  could  lawfully-  lestoie 
the  article  deposited  to  one  out  of  two  or  more  joint  ovn- 
ers,  and  when  the  thing  was  incapable  of  partition.  Sir 
William  Jones*  refers  to  a  case  in  12  Hen.  IV.  18,  abridg- 
ed in  Bro.  UL  BaUmenl,  pi.  4,  where  it  was  held  that 
one  joint  owner  could  not  alone  bring  the  action  of  de- 
tinue against  the  bailee ;  for  if  they  were  to  sue  separate- 
ly, the  court  could  not  know  to  which  of  thera  to  deliver 
the  chattel.  The  Roman  law^  states  the  case  of  a  bail- 
ment of  a  sum  of  money  sealed  up  in  a  box,  and  one  of 
the  owners  comes  to  demand  it.  In  that  case,  it  is  said, 
the  depositary  may  open  the  box,  and  take  out  his  pro- 
portion only,  and  deliver  it.  But  if  the  thing  deposited 
cannot  be  divided,  then  it  is  declared,  that  the  depositary 
may  deliver  the  entire  article  to  the  one  that  demands  it, 
on  takiug  security  from  him  for  that  proportion  of  the  in- 
terest in  the  article  which  does  not  belong  to  him ;  and  if 
he  refuses  to  give  the  security,  the  depositary  is  to  bring 
the  article  into  court.  This  implies  that  it  would  not  be 
safe  to  deliver  the  thing  to  one  alone ;  and  the  rule  was 
correctly  laid  down  by  Sir  William  Jones.  If  the  per- 
sons claiming  as  depositors  have  adverse  interests,  the 
deposit  is  to  be  delivered  to  him  vho  is  adjudged  to  have 
the  right ;  and  it  cannot  be  safoly  delivered,  until  the  ad- 
verse interests  are  settled.  The  claim  may  be  settled  at 
law  in  the  action  of  detinue,  in  which,  by  the  process  of 
gamiakment,  the  nval  claimant  is  brought  into  the  snit. 
But  a  more  convenient  and  extensive  remedy  is  afforded 
in  equity,  by  a  bill  of  interpleader,  which  may  be  ap- 
plied to  all  cases  in  which  conflicting  claimants 
of  the  same  debt  or  duty  hare  "interfered,  and  ap-  '668 
prized  the  depositary  of  their  demand  upon  him  for 


•■  Etity  M  Bailmnt,  39. 
*  Dig.  16.  &  1. 36,  ST. 
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their  deposit.^  Andin  the  case  of  a  joint  bailment,  the  depo- 
sit caimot  safely  be  restored  by  the  bailee,  unless  all  the  pro- 
prietors are  ready  to  receiye  it,  or  one  of  them  demands  it 
with  the  consent  of  the  rest,'*  The  depositary  has,  pei^ 
haps,  strictly  speaking,  no  property,  genial  or  special,  in 
the  article  deposited.^  He  has  only  the  naked  custody 
or  possession,  and  he  cannot  use,  and  much  less  dispose 
of  tile  subject  without  the  express  or  presumed  permission 
of  the  depositor,  and  whether  the  case  will  or  will  not 
warrant  the  presumption  of  that  permission  will  de- 
pend upon  circumstances.^  But  his  right  of  possesuon 
gives  him  a  right  of  action,  if  his  possession  be  unlawful- 
ly disturbed,  or  the  property  injured."    If  he  sells  the 


•  >lr,  JwUm  story  nyi,  Unt  where  the  puliee  claim  ia  abeolntolr  ed- 
T«ne  rif  hti  Dot  fiMsded  in  aoj  piioiitr  of  title,  or  anj  commoD  eontiadi 
the  bailee  muit  debad  hinwelT  ae  well  ai  be  maj,  Tor  be  cumot  eompel 
mere  itran^n  to  interpl«Bd.  Comm.  en  Bailmeatt,  p.  84 — 86,  3d  eifit. 
Tbia,  if  it  be  ■  rale  in  chancerj,  ii  a  derect  in  tha  equity  proccM  and  jn- 
TiadLCtioa  graaler  than  I  bad  apprehended.  laterpleadet  ia  where  the  de- 
poralary  bold*  u  depoeitar;  merely,  and  the  claioiB  are  made  afaioBt  hiaa 
ia  tfaat  ehacaoter  only.  The  plaintiff  mnal  not  be  under  any  liabiliiiee  to 
either  of  the  defandaati,  beyond  Iboee  which  arise  rrem  the  title  to  (be 
property  in  oonteit.  LardCallenham,  in  Crawahay  t.  Tbornloa,  2  ttylmt 
^  Craig,  1.  19,  and  in  Honart  t.  Cotta,  1  Craig  ^■Pk.  197. 

>  May  T.  Harray,  13  Batt't  Rep.  197.  The  Cadt  NmpoUan  eaya,  tbat 
the  depositary  moat  not  gi«e  Dp  tbe  thing  depoeiled,  except  to  the  order  ef 
him  wbo  depoaited  it ;  and  if  he  who  made  the  deposit  diea,  and  there  be 
■everal  heira,  it  moM  be  yielded  apto  Ihem  each  aCBordiag  to  biaahaieaad 
pattioD  ;  and  if  tbe  thing  depoaited  cannot  be  divided,  tbe  heiie  mnat  agree 
among  themeelrM  aa  to  the  recerriag  it.  ArL  1937.  1939.  The  Cteil 
Cadi  of  idBinand  bee  adopted  tbe  aame  pravauonc,  aiL  9990.  999-J  ;  sod 
both  tbeee  cedat  leave  the  iafeieaoe  to  be  drawn,  that  if  tbe  thing  be  ia- 
divisible,  it  Mnoot  eafel;  be  delirBred  to  one  of  two  or  more  claimanla, 
withoDt  their  joint  agmement  on  coneent  See,  alw.  Standi  Comm.,  87— 
90,  as  to  tbe  duty  of  the  depoeitaiy  in  reepeot  to  dalivary  in  caees  of  a 
joint  bailnieDt. 

•  Stsry**  Cm.  an  BaUnenl,  eec.  93. 

'  Dig.  16. 3.  99.  PetUtT,  Traill  de  Dipit,  n.  34.  French  Ccdt  Ciait, 
art.  1930.    COJ0  ef  lauitiana,  art.  3911.    Sutrft  Comm.  p.  61— sa,  U 

•  Dig.  16. 3. 17.    1  Btie*  C»m.  257.    Rooth  t.  Vninn,  1  Bars.  ^  AU- 
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goods  depoflited  for  a  particular  porposs,  in  breach  of  his 
trust,  the  bona  fide  purchaser,  without  notice,  is  not  pro- 
tected against  the  real  owner.*  The  same  reasonabl« 
care  is  requisite,  in  the  case  of  goods  coming  to  one's  pos- 
session by  finding,  as  in  the  case  of  a  gratnitous  deposit.  ■> 

II.  Ofmandahtm. 

Mandate  is  when  one  undertakes,  without  recompense, 
to  do  some  act  for  another  in  respect  to  the  thing  balled. 


59.  ff  nrtcp  T.  Hous,  3  Atk.  Rep.  44.  1  Wilt.  Rtp.  6.  Lord  Cak»,  ia 
bual'.Ckrk,3BiibL  £(7.311.  Slmy'iCcm.Bl—lt.  Moorev.IU- 
biiMOD,  a  Barmo.  ^  A4eL  817.  St»  infra,  p.  SS5.  Tha  gsneral  role  m, 
tbtt  Betual  uid  lawfOl  poMCMJon  of  penon&l  pK^rtj  if  lufficienl  to  main- 
UuQ  iTHpan  or  trorar  ajfainat  all  poraoiii  Mcept  the  lawCal  owner.  Ar- 
mory T.  Delamire,  1  Sir.  504.  Fuh«r  t.  Cobb,  6  Vermont  R.  633.  Gilea 
y.  GroToi,  6  01^*-  fl«P-  3TT.  SntUm  t.  Back,  3  Tauntan't  R.  309. 
Cnighton  v.  B«ppiiigB,  1  S.  j-  Ad«L  941.  Sterol  Cam.  lec.  93,  94, 3d 
•dit  In  MlllaT  t.  Adait,  16  WtndtU,  335,  it  wu  held,  aAer  a  leanad 
ditooMioD,  that  reploTiD  miild  lie  by  a  receiptor  of  good*  taken  on  eiooa- 
tion  agaioct  a  mere  wroDgdoer.  Bsa,  in  Story  on  Bailmtnit,  p.  93 — 99, 
2d  edit,  an  inrtnetire  digeM  of  the  law  in  Ihn  New-Eag:iand  lUtai,  in  n- 
wpBtt  to  lb*  li^ila  of  the  paitjea  in  the  oase  of  goodi  attached  by  public 
offlcan  on  mcoM  proceaa  Tor  debia,  and  bailed  to  loaie  third  peiton  to  ba 
fbrthceminff  npon  demand,  oris  tlma  to  ranpond  to  tha  judgment.  Thengh 
tba  bailee  baa  no  property  whatever  in  the  gooda,  and  but  a  mere  naked 
cuelody,  yet  the  better  opinion  woidd  eaem  to  lie  that  hia  peiaearion  ie  a 
anScient  ground  for  a  vnit  againat  a  wranjidaer.  It  haa  been  eo  decided  in 
Naw-Hampdiin,  ia  Poole  t.  Symonda,  3  N.  H.  Rtp.  989,  and  thie  b  tka 
principle  ia  tha  caaa  ftom  Wendell.  Thayer  t.  HutchiDaon,  13  Vermmit 
Rep.  504,  8.  P.  The  bailee  baving  a  ipecial  property,  recorera  only  the 
value  of  hia  apecial  property  aa  againat  the  owner,  bnt  the  valae  of  tbe 
whole  ptoperly  a>  againat  a  ■tronger,  and  the  balance  beyond  tha  ipadal 
pro|>erty  he  holda  for  the  general  owner.  White  v.  Webb,  15  Cenn.  JItji. 
303. 

*  See  ntpra,  ^  335. 

k  D»et.  i  Stu.  Dial.  3.  ch.  38.  Lord  Coke,  in  leaac  v.Clariie,  9  Bakt. 
Rtf.  312.  Stanft  Contm.  61—66,  Hr.  JuMioe  Story,  in  hia  Camm.  •■ 
BmUmenU,  aeo.  83,  9d  edit,  coniidera  the  caae  of  gooda  01  chattel!  plaead 
on  the  land  of  another  by  nnavoidable  caanalty  or  neceaaity  aa  an  involun- 
tary depodt,  and  that  tbe  owner  of  the  acticlsa,  in  a  caae  free  from  negli- 
genea  or  bull  on  hia  port,  may  enter  and  take  them  away  without  being 
chargeable  in  breepaa.  Sea  tupra,  p.  339,  and  alio,  the  Anttnta*  JmHtt, 
for  January,  1839,  where  the  lubject  ia  leamedly  examined. 
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la  the  case  of  a  deposite  says  Mr.  Justice  Story,*  the 
principle  object  of  the  parties  is  the  custody  of  the  thing, 
SDd  the  service  and  labor  accompanyiag  the  deposit  aie 

merely  accessorial.     In  the  case  of  a  mandate,  Uie 
*569     labour  and  'service  are  the  principal  objects  of  the 

parties,  and  the  thing  is  merely  accessorial. 
If  the  mandatary  andertakes  to  carry  the  article  from 
one  place  to  another,  he  is  responsible  only  for  gross 
neglect,  or  a  breach  of  good  faith.  But  if  he  undertakes 
to  perform  gratuitously  some  work  relating  to  it,  then,  in 
that  case,  Sir  WilUam  Jones  maintains  that  the  manda- 
tary is  bound  to  use  a  degree  of  diligence  and  attenticm 
suitable  to  the  undertaking,  and  adequate  to  the  per- 
formauce  of  it.i>  The  doctrine  declared  in  ShieUs  t. 
£/acA:iurne°  is,  that  the  mandatary's  responsibility  is  not 
greater  in  the  latter  case  than  in  the  former,  unless  his 
employment  implies  competent  skill  Mr.  Justice  Story' 
considers  that  Sir  William  Jones  has  expressed  himself 
inaccurately  on  this  point ;  and  he  discusses  the  merits 
of  the  distinction  with  great  force  and  accurate  research. 
It  is  admitted  by  Sir  William  Jones,  that  a  bailee  of  this 
species  ought  regularly  to  be  answerable  only  for  a  vio- 
lation of  good  faith  ;  but  if  he  does  undertake  a  business 
which  requires  a  degree  of  diligence  and  attention  for  its 
performance,  that  diligence  ought  to  be  required  of  him, 
unless  he  assumed  the  task  at  the  pressing  solicitation  of 
the  party  interested,  and  without  any  pretensions  to 
competency." 


^  Slary'i  Camm.  103. 

k  Jontt  on  Bailmtal;  40,  y3.  Id  WilMa  r.  BreU,  II  JTm.  ^  W.  113. 
it  wu  declued  that  b  gimtuiton)  ballne,  when  hii  profwrioD  m  litamtioa  > 
■ucb,  u  to  imply  the  possMuoo  of  eompateni  ikill,  ii  liable  fin  nailaet  to 

OMit 

•  1  H  Blaekt.  Rep.  156. 
'  Slorjr'*  Com.  135.138. 

•  Sea  the  opiaioa  a(  Judge  Porter,  of  Loaniada,  rerened  to  In  a  nIw- 
qnent   pxgt,  under  Ihia   head,  in   raroni  of  the  diatinetion  made  bjr  Sic 
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A  diatioction  exists  1 
ance,  that  is,  between 
one  gratuitously  prom: 
gence  in  the  execution 
lish,  as  well  as  in  the  I 
a  gratuitous  engageme: 
execution  of  the  busii; 
the  want  of  due  care, 
to  the  other  party,  an  a 
feasance.    But  Sir  Wil 
by  the  Enghsh  law,  ai 
action  will  lie  for  dam 
fi>rniance  of  a  promise 
the  promise  be  merely 
that  is  the  doctrine  of  t 
by  the  supreme  court  of 
that  Sir  William  Jones  '. 
English  cases  on  this  po 
of  the  decisions,  from  th 
led  to  the  conclusion,  tb 
dertakes  to  do  anMict  foi 
answerable  for  omitting 
sponsible  when  he  atten 
In  other  words,  he  is  res  i 
not  for  a  nonfeasance,  e\  : 
aTerred. 

Inthegreatcaseof Co^  : 
dertook  gratis  to  carry  a  ' 
one  cellar  and  deposit  th 
negligently  and  improvit 
staved  and  the  brandy  k  : 
defendant  was  answerab 
of  his  neglect  and  carele; 
mon  carrier,  and  though  I 
trouble.  If  the  mischief 
who  had  met  the  cart  in 
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have  been  chargeable ;  but  the  neglect  or  want  of  oidi- 
nary  care  in  that  case  was  a  breach  of  trust ;  and  a  breach 
of  trust,  undertaken  voluntarily,  is  a  good  groaud  of  ac- 
tion. Lord  Holt  admitted,  that  if  the  agreement  bad 
been  executory,  or  to  carry  the  brandy  at  a  future  time,  the 
defendant  would  not  have  been  bound  to  cany  it ;  but  in 
the  case  before  him,  the  defendant  bod  actually 
•571  entered  upon  the  execution  of  the  trust,  and  "^v- 
ing  done  so,  he  was  bound  to  use  a  degree  at 
diligence  and  attention  adequate  to  the  performance  of 
his  undertaking.* 

The  case  oi  Elsee  v.  Gatward^  is  a  decision  of  the  K. 
B.  to  the  same  point.  It  was  decided  upon  the  doctrine 
of  Coggs  T.  Bernard,  and  of  the  ancient  authorities  re- 
ferred to  by  the  court  in  that  case.  The  court  Tecog;niz- 
ed  the  justness  of  the  distinction,  that  if  a  party  undertakes 
to  perform  a  work,  and  proceeds  to  the  employment,  he 
makes  himself  liable  for  any  misfeasance  in  the  course  of 
that  work.  But  if  he  undertakes  without  consideration, 
and  does  not  proceed  on  the  wor^  no  action  will  lie 
against  him  for  the  nonfeasance,  unley  it  be  in  special 
cases,  as  in  the  case  of  a  common  carrier,  porter,  ferry- 
man, fanier,  or  innkeeper,  who  are  boimd  irom  their  sit- 
uations in  life,  to  perform  the  work  tendered  to  them,  or 
the  employment  assumed  by  them. 

A  bailee,  who  acts  gratuitously,  in  a  case  in  whkb 
neither  his  situation  nor  employment  necessarily  implied 
any  particular  knowledge  or  piofessioaal  skill  is  held  to 


•  R«a«jiriii{  ■  l«ttflr  to  ddiTsr,  or  moMj  to  p^,  m  m  >ats  hj  ■  baak  la 
csolleot,  ■Qd  by  ueiiigence  omitting  to  peif«rm  the  Inut,  the  manditu;, 
tboBgb  acting  gnttnitmuly,  beoomai  mponiible  tbr  dunagoi  nsnltisf 
trotn  hia  negltgMuje.  Tba  dfllivery  and  rseeipt  at  ttte  lettai,  taimej  n 
nrtc,  creitM  a  ■nSoient  OMitidenUion  to  nit^Mt  Ihs  iwotrkct,  and  ii  > 
part  MSCQtiMi  «t  it  Dnnilanl  t.  Fattanm,  T  lUrtim't  Lamia.  Rtf.  46*' 
ahiUabMtr  T.  Olyn,  3  Mm.  f  WaU.  145.  SUry  m  SMfauutt,  ^  lU- 
1S3, 9d  edit. 

k  S  Ttrm  Rtp.  143. 
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be  reapoQsible  only  for  bad  faith  oi  gross  negligence.' 
Thus  where  a  general  merchant  undertook,  voluntarily, 
and  without  reward,  and  upon  request  to  enter  a  parcel 
of  goods  for  another,  together  with  a  parcel  of  his  own  of 
the  same  sort,  at  the  custom-house,  for  exportation,  and 
he  made  au  entry  under  a  wrong  denomination,  whereby 
both  parcels  were  seized  ;  it  was  held  that  he  was  not 
liable  for  the  loss,  inasmuch  as  he  took  the  same  care  of 
the  goods  of  his  friend  as  of  his  own,  and  had  not  any 
reward  for  his  undertaking ;  and  he  was  not  of  a  profes- 
sion or  employment  that  necessarily  implied  skill  in  what 
he  undertook.'!  Xhe  defendant  in  that  case  acted  with 
good  faith,  and  that  was  all  that  could  be  required.  The 
case  would  have  been  diflerent,  if  a  ship-broker  or  a  clerk 
in  the  custom-house,  had  undertaken  to  enter  the  goods, 
because  their  situation  and  employment  would 
necessarily  imply  *a  competent  degree  of  know-  *672 
ledge  in  making  such  entries.  So,  if  a  sui^eon 
should  undertake  gratia  to  attend  a  woimded  person, 
aad  should  treat  him  improperly,  he  would  be  liable  for 
improper  treatment,  because  his  profession  implied  skill 
in  surgery.  If,  however,  the  business  to  be  transacted 
|H«8uppo8es  the  exercise  of  a  particulai  kiad  of  know- 
ledge and  a  person  accepts  the  office  of  mandatary,  to- 
tally ignorant  of  the  sul^ect,  then  it  has  been  said  that  he 
cannot  excuse  himself  on  the  ground  that  he  discharged 
his  trust  with  fidelity  and  care.  A  lawyer,  who  woukl 
undertake  to  perform  the  duties  of  a  physician  ;  a  physi- 
cian, who  would  become  an  agent  to  carry  on  a  suit  at 
law ;  a  bricklayer,  who  would  propose  to  repair  a  ship, 
Of  a  landsman  to  navigate  a  vessel,  are  cited  as  examples 
to  illustrate  the  distincOon.  But  if  the  agent  has  the 
qualifications  necessary  for  the  discharge  of  the  ordinary 
duties  of  the  trust  imposed,  it  is  sufficient  to  exempt  him 


■  Doormin  t.  Jsnkins,  3  A60L  ^  Bllit,  3SG.    Beudllce  t 
nWind4U,aS.    S(ary(nianlM«iil,*ee.l74,Sd  «dit 
kSlMab*.  BliekbaiM,  I  U.BUA*.a*p.  ISa 
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from  responsibility  for  errors  into  which  a  man  of  ordi- 
nary prudence  might  have  fallen.^  It  is  a  little  difficult 
to  reconcile  the  opinions  on  this  point  of  a  gratuitous  un- 
dertaking to  do  some  business  for  another ;  but  the  case 
of  Skiells  V.  Blackbume  contains  the  most  authoritatiTe 
declaration  of  the  law,  in  favour  of  the  more  limited  re- 
sponsibility of  the  bailee.  There  are,  however,  a  num- 
ber of  instances  in  which  such  a  mandatary  becomes 
liable  for  want  of  due  care  and  attention.''  Thus,  it  has 
been  held  to  be  an  act  of  negligence  sufficient  lo  render 
a  gratuitous  bailee  responsible,  for  him  to  have  turned  a 
horse,  after  dark,  into  a  dangerous  pasture  to  which  he 
was  unaccustomed,  and  by  which  means  the  loss  of  the 
horse  ensued."  So,  if  a  mandatary  undertakes  specially 
to  do  the  work,  he  may,  like  a  depositary,  be  aQsveia,ble 
for  casualties ;  and  if  he  spontaneously  and  officiously 
offeis  to  do  the  act,  he  may  be  responsible  beymid 
*573  the  case  of  gross  negligence,  and  be  held  *to  an- 
swer for  slight  neglect.^  There  is  reason,  however, 
to  believe,  that  this  head  oimandatum,  in  the  Essay  on 
Bailment,  was  not  examined  with  perfect  accuracy,  and 
especially  when  the  distinguished  author  undertook  to 
prove  from  the  English  law,  what  he  certainly  failed  to 
show,  that  an  action  lay  for  the  nonfeasance  io  promisiDg 


>  PMter,  J,  ia  Percy  t.  Millandon,  20  JTortnt'i  Lmti*.  Btp.  Tl.  Hi. 
Jnitiae  Porter  diMente  from  the  more  *aTer«  docUine*  ot  PMhier,  io  hk 
ZVait^  da  Vandal,  n.  48,  on  tbi*  pomt,  &nd  he  ia  deemed  hj  Mr.  Jiatioa 
Story,  to  have  oombuted  with  enlire  moceia  the  doctrine  of  Pothiai. 

k  The  bait  geoerel  teat,  Mya  Mr,  Jaitioe  Story,  [Canmt.  on  BaHmaU, 
137, 3d  edit.,)  ia  to  coiuider  whether  the  muidalary  hu  ooultad  that  van 
wliiob  baileM  without  hire  or  of  commoQ  pnidsDce,  are  aecuatomed  ^o 
take  of  property  of  that  deacription.  The  cbmi  put  by  Sit  Williau  Jonea 
and  Lord  Slewell,  Jvnti  m  Bailment,  63,  the  oaae  of  Bendibei?,  6  JM. 
Btp.  143. 155,  and  the  caae  at  Tracy  v.  Wood,  decided  before  Mr.  Jnatiee 
Btory,  3  Mum,  133,  are  atrikiog  iltiutntiona  of  the  nice  and  diffienlt  lioa 
of  diatinotloa  batwaea  what  ia  and  what  ia  Dot  auffioient  diiigeme  in  tk* 
bailee  on  del  the  arcnmatancaa. 

•  Booth  T.  Wibos,  I  Banna,  f  Jid.  59. 

I  Jai««*«itB<nbu>t,41.4a94.    Tide  loptB,  p.  565. 
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to  do  a  thing  gratuitously,  and  omitting  alt(^ther  to  do 
it  The  civil  law  did  undoubtedly  contain  such  a  princi- 
ple ;  and  Pothier,  in  his  elaborate  treatise  on  the  contract 
of  mandatum,*  adopts  the  powerful  reasoning  and  very 
sound  maxims  of  the  civil  law  on  the  subject  of  the  re- 
sponsibility of  the  mandatary. i>  But  the  English  law,  as 
has  been  abundantly  shown  from  the  cases  already  re- 
ferred to,  never  carried  the  liability  of  the  mandatary  to 
the  same  extent.  He  is  bound  to  account  for  the  due 
perfbrmauce  of  the  trust  he  assumes  upon  the  principlos 
already  stated,  and  if  the  bailor  sustains  damages  by  his 
fraud,  or  gross  negUgence,  or  misuser,  he  must  answer 
fbr  the  same."  On  the  other  hand  if  the  mandatary  be. 
stows  the  requisite  care  and  diligence,  he  is  justly  enti- 
tled to  indemnity  against  his  necessary  expenses  and  ne- 
cessary incidental  contracts ;  and  so  if  he  sustains  loss 
and  injury  in  the  execution  of  the  trust,  and  of  whicb 
the  service  was  the  cause,  the  bailor  ought  to  indemnify 
him,  upon  principles  of  moral  if  not  of  legal  obligation.^ 

III.  Of  Coavmodatum. 

This  is  a  bailment,  oi  loan  of  an  article  for  a  certain 
time  to  be  used  by  the  borrbwei  without  paying  for  the 
use.  7^8  loan  for  use  is  to  be  distinguish^!  from  a  loan 
for  consumption,  oi  the  mutuum  of  the  Roman  law. 
The  latter  was  the  loan  of  com,  vine,  oil  and  other 
things  that  might  be  valued  by  weight  oi  measme,  and 
the  property  was  transferred.  The  value  only  was  to  be 
returned  in  property  of  the  same  kind,  and  the  borrower 
was  to  bear  the  loss  of  them,  even  if  destroyed  by  inevi- 


■  Traill  d^  Omrat  dt  Umtdat. 

*  Sm  Dig.  IT.  Ut  1,  utd  Intt.  3,  tit  37,  uid  C»it,  4  tit.  35,  on  the  <3oi» 
tnot  of  Uandattmi. 

*  Patlatr,  b.  t  a.  61— 6& 

4  PvtUn,  CaMnt  it  Mandat,  No.  68—89.     Star^i  Cmm.  143—148, 
SdadH. 

Vol.  U.  56 
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table  accident'  In  the  caae  of  the  txmmodatuta,  at  loan 
for  nw,  as  a  horse,  carriage,  or  bode,  the  same  ideo- 
*VfA  tical  article  or  ihii^  is  to  be  retained,  'and  in  as 
good  a  {dight  as  it  was  when  it  was  first  delivned, 
ralject  howeru  to  the  deterioratioa  arising  from  the  <»^ 
(Unary  and  leasonaUe  nse  of  the  loan,  and  which  deien- 
antion  tbe  lender  ia  to  bear>  The  bwrowsr  has  no 
special  property  in  the  thing  loaned,  though  his  poasei- 
sioB  is  sufficient  for  him  to  ^otect  it  by  aa  action  of  trae- 
pass  against  a  wrongdoer.*  The  Roman  aad  the  Eng- 
lish lav  coincide  in  lespect  to  the  conclusions  on  this 
head.  The  borrower  cannot  apply  the  thing  borrowed 
to  any  other  than  the  rery  purpose  for  which  it  was  bor- 
rowed ;d  Qor  permit  any  other  person  to  use  the  thing 
loaned,  for  such  a  gratuitous  loan  is  strictly  a  personal 
fiivour ;"  nor  keep  it  beyond  the  time  limited  ;<*  not  de^ 
tain  it  as  a  pledge  for  any  demand  he  may  othwwiae 
have  against  the  bailor.B  If  the  article  perish,  or  be  lost 
or  injured  by  theft,  accident  or  casualties  which  conld 
not  be  foreseen  and  guarded  against,  or  by  the  wear  and 
tear  of  the  article  in  the  reasonable  use  of  it,  without  any 
blame  or  neglect  imputable  to  the  borrower,  the  owner 
must  abide  the  los8.>>    The  owner  cannot  require  greater 


>/mI.3.I6.  Dig.l%.\.l.a  /if.447.L3.  PoauT.PritaVmg; 
n.  10.    Stwyn  Bcibaaia,  p.  193,  194, 3d  •dit. 

b  Dig.  13.  6. 19  and  33.  PoMeT,  Prit  a  Utage,  v.  39.  Star^i  Ctm. 
18S. 

*  Bnrtan  t.  Hn^m,  9  Bing.  Brp.  173.  Hwd  r.  WmI,  7  Cmeca'i  Rtp. 
719: 

*  Dig.  47.  a.  40.  Petiier,  TnUi  du  Frit  »  Vttg*,  Xo.  90,  91, 39. 
/d.ii.58.60,  LardHalt,inConBT.  Benurd.  9£<<.Ra7i«.91S.  Wba*- 
lock  T.  WhMlhsht,  5  Matt.  Rtp.  104.     Sler^t  Cam.  IGl,  169,  3d  edit. 

*  BfiDflM  T.  Hmtice,  I  Mai.  Rtp.  910.     Stmy*  Cam.  161,  9d  edit 
t  Story't  Com.  p.  179. 

(  Cede,  4. 93. 4.    Pttkitr,  Prit  a  Utagt,  n.  44. 

k  InMU  3.  15.  9.  D^.  13.  fi.  90.  Id.  44.  7.  1.  4.  PtOatr,  Prit  • 
Vtage,n.  39.  S3.  Btfft  Com.  foil  p.  aSi.  Nt^t  Mmsimt.  91.  A.  43. 
J'«iutniBaiIiiwn(,49,  50.  If  th»  thing  b«  not  ntnnied  on  ■  tou  to  «Mi 
(Iw  bwd«B  «t  pcMrf  nfttimllf  tnd  jtutlj  liM  with  Um  b«inww  U  xewiat 
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•caie  on  the  part  of  the  borrower,  than  he  had  a  right  to 
presume  the  bonover  was  capable  of  bestowing.  If  a 
spirited  horse  be  lent  to  a  raw  youth,  and  the  owner 
knew  him  to  be  sach,  the  ciicomspection  of  an  experi- 
enced rider  cannot  be  required ;  and  what  would  be  ne- 
glect in  the  one,  would  not  be  so  in  the  other.' 

Pothier  says,  that  the  borrower  is  bound  to  bestow 
upon  the  preservation  (tf  the  thing  borrowed,  not 
merely  ordinary,  •but  the  greatest  care ;  and  that  "575 
he  is  responsible,  not  merely  for  slight,  but  for  the 
slightest  neglect.  This  was  the  doctrine  of  the  civil  law. 
And  so  the  law  was  also  declared  by  Lord  Holt,  in  Cogga 
▼.  Bernard ;  and  the  reason  is,  that  this  is  a  loan  made 
gratuitously  for  the  sole  benefit  of  the  borrower.  <>  What 
■  is  due  diligence  or  neglect,  will  depend  upon  the  circnm- 
Btances  of  tfie  paiticnlar  case,  and  ^e  nature  of  ttie  arti- 
cle loaned,  and  the  character  end  employment  of  the 
borrower.  He  is  not  liable  for  the  loss  of  the  thing  from 
the  wrongful  act  of  a  third  person,  which  he  could  not 
foresee  or  prevent,  nor  from  external  and  irresistible  vio- 
lence ;  as  If  he  hires  a  horse  for  a  journey,  and  he  be 
roblMd  oi  the  horse,  without  any  neglect  or  iminrudence 
on  his  part.1  If  however,  his  hoase  should  be  destroyed 
by  fire,  and  he  saved  his  own  goods,  and  was  not  able  to 
save  the  articles  borrowed,  without  abandoning  his  own 
goods ;  in  that  case  he  must  pay  for  the  loss,  because  he 
had  less  care  of  the  article  borrowed  than  of  his  own 


MtkbotatUjr  tat  tb«  loM,  m  pay  the  Ttlaa.  FotkitT,  Tr^ti  At  PtH  m 
V^gt,  No.  40.  Hid.  du  OUig.  No.  630.  K  lb*  utiela,  •  wttvi  for  «■- 
tUnet,  paikh  thn>a[ti  oagleot  or  impnidaiit  aOBdnot,  tba  banDwar  moit 
pay  (be  TSlDs.    VObttt  T.  Vnate,  7  LuM.  Ref.  3Sa. 

•  .Kme*  M  BaOmtnt,  49,  50.    PttUtr,  TraiU  d*  Frit  a  Vmgt,  No.  49. 
k  iNf.  44.  7. 1. 4.    rtOitr,  Tnuti  da  Frit  a  Utagi,  No.  48—56.    9 

L»ri  JUyw.  91S.  jStmy*  Cvm.  164. 3d  edit.  8m,  tito,  LoH  Stiir*!  h- 
stUnta  tf  tkt  Scotch  Lme,  1  /mI.  b.  I.  II.  9,  ud  iriilch,  u  Mr.  JutUca 

^^urf  obMTT**,  iueladH  tba  nhtfanee  of  the  ralat  oofweniliit  tba  dagreaa 

.of  diligancfl  dne  from  tba  bailee. 

•  Dig.  13. 6. 19.    Pothitr,  Trmti  iu  Frit  a  V**gt,  No.  38.  59.  H. 
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property,  and  gave  the  preference  to  his  own.»  But  if 
his  own  gooda  were  more  valuable  than  the  articles  bor> 
rowed,  and  both  could  not  be  saved,  was  the  borrower 
bound  in  that  case  to  prefer  the  less  valuable  articles  bor- 
rowed? Pothier  admits  this  to  be  a  question  of  sodw 
difficulty;  but  he  concludes,  that  the  borrower  must  an- 
swer for  the  loss,  because  be  was  not  limited  to  bestow 
only  the  same  care  of  the  borrowed  article  as  of  his  own ; 
be  was  bound  to  bestow  the  exactest  diligence  in  the 
preservation  of  it,  and  nothing  will  excuse  him  but  vi» 

major,  or  inevitable  accident.''  The  borrower  is  al- 
*676     so  responsible  for  the  loss  of  the  article  even  by  via 

major,  when  the  accident  has  been  owing  to  his  own 
imprudence  ;  as  if  he  borrows  a  horse  to  ride,  and  he  quits 
the  ordinary  and  safe  road,  or  goes  at  a  dangerous  hour 
of  the  night,  and  is  beset  by  robbers  and  loses  the  horse, 
he  is  liable.  0  He  is  liable  also,  for  inevitable  accident, 
if  he  had  borrowed  a  horse  of  his  friend  in  order  to  save 
his  own,  and  concealed  from  his  friend  that  he  had  one 
of  his  own  equally  proper  for  the  occasion ;  as  if  a  per- 
son borrowed  of  his  friend  a  cavalry  horse,  to  use  in  a 
battle,  and  concealed  from  him  that  he  had  one  of  his 
own,  and  the  borrowed  horse  should  be  killed,  be  must 
pay  for  it,  for  this  was  a  deceit  practised  upon  the  leod- 


•  P*l<U«r,  Tniti  i»  Frit »  JJtagt,  No.  56.  Tlu  ii  th«  nde  adoiitad  im 
tlw  Ctdt  NapeUen,  nit.  1663. 

k  Ibid.  No.  56.  Mr.  Jnitics  Storj  (Sior^M  Com.  Iti9— ITS,)  qaMtioaa 
lbs  wlidily  of  Pothisr'i  condaaiDn  in  thii  eua,  thcagh  it  ba  backed  bj  Um 
pMJtire  text  of  the  oiTil  Uw.  The  reaaoubg  in  Fotbier  ii  ratbar  rafincd 
and  utificial,  and  tlia  plain  oommou  aenaa  and  jnatica  of  the  caia,  and  tha 
montl  feslinga  and  inrtinota  wbicb  nr'ma  ont  of  it,  would  dielate,  tbal  Iba 
moat  Talnabfn  aiticlea  be  fint  aoalehed  from  the  Bamea,  when  a  lAoie* 
waa  praaeDled.  If,  hoireTer,  Iba  difference  in  talne  between  bk  own  er- 
liele  and  tba  one  borrowed  be  not  broadlj  and  diatinctlj  naAed,  it  ia  aafeat 
and  moat  politie  to  adhere  to  the  mie  of  tbe  oiTiliana,  (whieb  ia  adop- 
ted in  tbe  (hit  N^eU»n,  art.  1883,  and  Cadt  of  Ludnaaa,  art.  S817,) 
in  onlet  to  goard  afiainat  tbe  negiaeta  and  tempialion*  wbieh  aalf  intenat 

*-Ptiltitr,  Traiti  im  Prit  a  Vwagt,  So.  ST. 
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er ;  and  nothing  would  exempt  him  from  this  lesponsi- 
bility  but  the  fact  that  he  had  previously  disclosed  to  his 
friend  the  truth  of  the  case,  and  his  disinclination  to  haz- 
ard his  own  horse.*  The  borrower  ia  also  responsible 
for  loss  by  ineritable  accident,  if  he  has  detained  the  ar- 
ticle borrowed  beyond  the  time  he  ought  to  have  returned 
it ;  for  the  loss  is  then  to  be  presumed  to  have  arisen 
from  his  breach  of  duty.  ■■  If^  in  the  mean  time,  the  len- 
der has  been  put  to  expense  from  the  want  of  the  article 
borrowed,  there  are  opinions  that  the  borrower  is  bound 
to  indemnify  him  for  such  expenses.  But  if  the  borrow- 
er  was  not  iu  default  in  rotainmg  the  article,  the  better 
reason  and  equal  authority  would  exempt  him  from  that 
reapoQsibility.<: 

The  ordinary  expenses  attendant  on  the  thing  loaned 
gratuitously,  are  borne  by  the  borrower ;  but  if  the 
-expenses  'were  extraordinary,  and  arose  from  the  *S77 
inherent  infirmity  of  the  thing,  or  were  requisite  for 
its  preserration,  without  any  neglect  on  the  part  of  the 
borrower,  the  lender  most  bear  them,  and  the  borrower 
has  a  lien  on  the  article  for  his  reimbursement  of  such  ex- 
traordinary  expenses.' 

I  have  taken  these  explanations  of  the  degrees  of  re- 
'  sponsibility,  in  the  case  of  a  borrower  for  use  without  re- 
ward,  principally  from  Pothier.  In  Coggs  v.  Bernard,'* 
Lord  Ch.  J.  Holtlajrs  down  the' same  rules  precisely  ;  and 
he  took  them  from  Bracton,  who  borrowed  them  from 
the  civil  law,  the  great  fountain  from  whence  all  the  va- 
luable principles  on  the  subject  of  these  various  kinds  of 
bailments  have  been  extracted.  It  was  reserved,  how- 
•  ever,  for  Pothier  (o  methodize,  vindicate,  and  illustrate 


•^  Pothier,  Ibid.J1o.Sa. 

k  Jbid.  No.  60.    Jnnca  on  Bailounf,  TO.    French  Cadt  0ml,  uL  1881. 
Code  of  Lauitiana,  art.  2870. 
t  Pothier,  No.  55,     S(i>rj'»  Comm.  179. 

i  Dig.  13.  6.  18.  S.    FoiliitT,  Traili  du  Prtt  ■  Vngt,  No.  81,  B9,  83. 
-  Stonfi  Com.  p.  179.  18G,  187. 3d  Mlition. 
•  9  Lord  Raypi.  909. 
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OK  priDciples  by  a  cieamesa  of  enalyiis,  and  of  itlnstimr 
tioii  which  is  admirable ;  and  to  shed  light  and  lustre  by- 
means  of  his  (^aste  style  and  elogant  taste,  upm  this- 
braucb  of  the  science  of  jurisprudence. 

IV.  Of  pledging. 

This  was  a  bailment  or  delivery  of  goods  by  a  debtor 
to  his  cieditOT,  to  be  kept  till  the  debt  be  discharged ;  w, 
to  use  the  more  comprehensive  definiti<m  of  Mr.  Justice- 
Story,*  it  is  a  bailment  of  personal  property,  as  security 
for  some  debt  or  engagemmt.  All  kinds  of  perscHial 
property  that  are  vested  and  tangible,  and  also  negotiable 
paper,  may  be  the  sul^t  of  pledge ;  and  choees  in  ac- 
tion, resting  on  written  ctrntract,  may  be  assigned  in 
pledge.)*  A  pawn  or  pledge  is  the  pignori  acceptum  of 
the  civil  law ;  and,  according  to  that  law,  the  possession 
of  the  pledge  (pignua)  passed  to  the  creditor ;  bat 
'676     the  possession  of  the  thing  hypothecated  '{kypothe- 


SltTj't  Con.  197. 
k  M'Lcin  T.  WnUer,  10  Jokiu.  Rtp.  471.  Sobem  v.  WyUt,  3  Tntmt. 
Sep.  368.  Jarvii  t.  Rogan,  13  Mom.  Rtp.  105.  Slery't  Com.  19B,  199, 
Sdaditjoii.  3  BiWi  Com.  34.  Tlie  usignment  of  ihsraa  in  jeinlitock 
eompanita,  lodi  u  b*pka  tud  nilriMul  eorponiiona,  by  my  af  pladgB  or 
Mcnrity  for  munieB  loaned  or  mdTueei  moda,  ii  OMullf  aflbotad  by  diU> 
very  of  tba  ceitificats  of  Ihs  compaaj  fiir  tlia  aharaa  fivMi  lo  Um  bomnr. 
er,  with  a  poirsr  of  Bttoniey  to  Ibe  leadar  tu  make  tba  KctQal  traniier  ui 
tbe  books  of  the  company.  Tho  actual  tramfei  u  freqaautlj  poatponad  or 
omitted,  but  the  tianafer,  or  at  leaat  notiea  to  tho  companr  of  tba  rigfat,hi 
deemed  reqaiaite  to  tba  complete  effioao;  of  tba  aacnrilj,  olherwba  a 
tnuefsr  of  tbe  aharei  b;  tbe  boiromc  on  the  booki  of  tba  oompaajp  ta  a 
iondjUi  pnichaeer,  &C.,  if  pennitled,  micbt  ambaRsM,  if  It  did  notde- 
■troy  tbe  eaourity,  inaamuch  u  the  original  aharabolder  would  appear  <a 
tba  bookj  to  ba  tbe  lepnted  and  true  ownar.  In  England,  tbe  aetoal 
tniufer,  or  in  lieu  of  it,  formal  lutict  to  the  company  bj  the  lender,  af  the 
anigainent  of  tbe  ibarea  to  him  in  pledge,  ia  deemed  raquieita  nndar  thair 
bankrupt  iawa,  in  order  to  divest  the  rspnlad  ownenhip  in  the  deblOT,  M 
againit  bia  anignees  in  bankruptcy,  in  caaa  be  ahoold  become  bankrupt 
before  any  actual  iTanifer  waa  made.  The  point  la  well  oonaidered  aad 
diacuiwd  ID  tba  Laie  Magacine,  London,  May,  1B38,  act.  8,  and  the  av 
merooa  recent  anthoritiea  in  anpport  of  the  notiea  are  there  ittami  to. 


:v  Google 
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ca)  did  not'  The  pawnee  is  bound  to  take  ordina- 
r7  care,  and  ia  answeiable  only  for  ordinary  neglect ; 
for  the  bailment  is  beneficial  to  both  the  debtor  and  cre- 
ditor. This  is  the  rule  of  civii  law,  and  of  continental 
Eorope,  as  well  as  the  mle  of  the  English  law.<>  The  paw* 
nee  is  secored  in  the  payment  of  hia  debt ;  and  the  paw- 
nor is  enabled  thereby  to  procure  credit.  Lord  Holt,  in 
Coggs  V.  Barnard,  gives  a  olear  and  excellent  atimmary 
of  the  English  law  on  this  species  of  bailm^it  The 
pawnee,  npon  delivery  has  a  special  property  in  the  goods 
pawned ;  and  if  they  be  such  as  to  be  injnred  by  nse,  aa 
clothes  or  linen,  for  instance,  then  the  pawnee  cannot  use 
them.  But  if  they  be  sochaa  not  to  be  the  worse  for  UK, 
as  jewels,  ear-rings  or  bracelets,  pawned  to  a  lady,  she  to 
whom  they  are  pawned  may  use  th«n,  though  the  use  i» 
at  her  peril,  because  she  is  at  no  charge  in  keeping  the 
pawn."  She  will  be  responsible  in  every  event  for  the 
loss  or  damage  which  may  happen  while  she  is  using  the 
jewels.  If  the  pawn  be  of  such  a  nature  as  to  be  a  charge 
upon  the  pawnee,  as  a  horse  or  cow,  he  may,  in  that  case, 
use  the  pawn  in  a  reasonable  manner.  He  may  ride  the 
horse  moderately,  and  mUk  the  cow  regularly,  as  if  he 
were  the  owner ;  and  if  he  derives  any  profit  fix>m  the 
pledge,  he  must  apply  those  profits  towards  his  debt.*^ 
The  common  law  requires  the  pawnee,  or  pledge,  to  ac- 
count for  all  the  income,  increase,  profits  and  advantages 
derived  by  him  from  the  pledge,  in  all  cases  where  such 

>  D^.  13.  7.  9. 9.  /Ht  4.  &  7.  Sea  futthM,  infra,  voL  It.  p.  13B,  ow 
tlw  diMinction  betwMn  m  pledge  uid  a  mortgega  of  goodi. 

*Dig.  13.  6.  S.  3.  lUd.  13.  7.  14.  Rmmte.  Fmd.  13.  6.  leo.  117, 
IIB,  lom.  T.  371.  Ptlhitr,  Traiti  dit  CoMrat  dt  JVanlwinunt,  Na  33, 
33,  34.  Broeton,  99,  k  Lord  Holt,  in  Coggi  *.  Bsrawd,  3  U.  RayM. 
916.    Aary*  Cm.  933.    I  BtlTi  Cmt.  453. 

•  Tlii*  ia  ao  nid  by  Lord  Holt,  in  Cogp  *.  fiMnard,  9  Lord  Saym.  917, 
and  repaatad  by  Sir  William  Jonaa ;  but  Mr.  Jmitice  Stery,  in  hia  Cain> 
■lanlariaa,  p.  991,  339,  doabta  tlia  right  of  tba  p««D««  to  naa  tba  jetrela' 

i  Moiaa  T.  Cmiham,  Oarn'*  Ref.  193.  PvtUer,  Traiti  dm  Ctntrat  it 
JVitKtuacMrat,  No.  33.  35.  36.  Ciml  Codt  tf  toririaaa,  aiL  9919. 3135- 
<n  t.  TaUick,  4  Wall*,  414. 
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an  account  is  within  the  scope  of  the  engagem«it, 
■•579  after  deducting  'his  necessary  charges  and  expen- 
ses.' It  is  reasonable  that  these  cha^^  and  ex- 
penses should  be  deducted  from  the  profits  of  the 
pledge ;  and  even  ezlraordinary  expenses,  necessarily  in- 
curred by  the  pawnee  for  the  preservation  of  the  pledge, 
And  without  his  default,  ought  to  be  borne  by  the  pledger ; 
«nd  Pothier>>  considers  this  obligation  to  be  implied  in  the 
contract  of  bailment,  and  it  is  the  rule  in  the  French  and 
Loiusianian  code3.(> 

In  general,  the  law  requires  nothing  extraordinary  of 
the  pawnee,  but  only  that  he  shall  take  ordinary  care  of 
the  goods ;  and  if  they  should  then  happen  to  be  lost,  he 
may,  notwithstanding,  resort  to  the  pawnor  for  his  debt. 
If,  however,  he  refuses  to  deliver  the  pawn  on  tender  of 
4he  debt,  his  special  property  then  ceases,  and  he  becomes 
A  wrongdoer,  and  will  be  answerable,  at  all  events,  for 
any  loss  or  damage  which  may  afterwards  happen  to  the 
pawn.*!  It  is  likewise  admitt^  \ha.t  the  pawnee  may  as- 
sign over  the  pawn,  and  the  assignee  will  take  it  under 
all  the  responsibility  of  the  original  pawnee.'  So  the 
pawnor  may  sell  or  assign  his  quaUfted  properly  in  die 
pawn,  subject  to  the  rights  of  the  pawnee.f 

If  the  pawn  be  lost  by  casualty,  or  unavoidable  acci- 
dent, or  by  superior  force,  or  perishes  from  intrinsic  de- 
fect or  infirmity,  the  pawnee  is  not  answerable,  if  the 
loss  from  such  causes  be  duly  made  to  appear,  and  no 
act  was  done,  or  omitted  to  be  done,  inconsistent  with  the 
pawnee's  duty  ;  for  he  was  only  bound  to  bestow  ordina- 


•  Slory'i  Comm.  233. 

*  Pethitr,  Traiti  du  Cantrat  it  Nanti$Mmnt,  No.  61. 

'  Code  Civil  at  Frsnoe,  art.  3060.    Cfit  tf  LvNitiOM,  vt.  3139. 

4aLtr4aafm.9l6,9n. 

•HoteiT-Conhtm,  Owen'*  R«f.  133.  Kemp  t.  W«ribrook,  1  Vaty, 
ITa  Ratdiff  t.  Vanoc,  9  Coiul.  Rtp.  S.  C.  339.  Whlukei  t.  SumDec, 
9t>  Pick.  Rep.  399.    Story  an  Bailnuntt,  tee.  314.  334. 333,  3d  edit. 

f  FrankUo  t.  Neate,  13  Metton  f  W.  481.  Story  »n  BaUmnHt,  eect. 
350,3d  edit. 
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ry  care  and  diligence.*  If  the  pavn  be  stolen,  it  vould 
be  piesunaptiTe  evidence  that  the  pawnee  had  not  used 
ordinary  care,  and  he  oi^ht  to  show,  by  the  circumstances, 
tliat  he  was  in  no  default.  Sir  Wilham  Jones,>>  enters 
into  a  critical  examination  of  the  cases,  to  prove 
that  *the  pawnee  is  responsible,  if  the  pawn  be  *580 
stolen  or  taken  from  him  clandestinely,  and  not  if 
it  be  robbed  or  taken  from  him  by  violence.  The  groimd 
he  takes  is,  that  the  loss  of  the  pawn  by  theft  is  evidence 
of  ordinary  neglect ;  and  be  vindicates  his  principle 
against  a  contrary  doctrine  of  Lord  Coke,  with  great  acute- 
ness  and  learning.  Lord  Coke  held,'  that  if  the  goods 
were  deliTered  to  one  in  pledge,  and  they  were  stolen, 
he  should  not  be  answerable  for  them ;  for  he  only  un- 
dertook to  keep  them  as  his  own.  The  opinion  of  Lord 
Holt  would  rather  seem  to  agree  with  that  of  Coke,  as  he 
refers  to  him  on  this  point  without  objection  ;  and  he 
says,  that  if  the  pawnee  uses  due  diligence,  and  the 
pawn  be  lost,  he  is  not  responsible,  Bracton  uses  the 
same  language.  If  the  pawnee  bestows  au  exact  dili- 
gence, and  the  pawn  be  lost  by  chance,  he  is  not  respon- 
sible for  the  UtBsA  Bracton  took  all  his  principles  from 
the  Roman  law ;  and  Pothier  has  written  a  particular 
treatise  upon  this  identical  species  of  contract."  He  dis- 
cusses the  question,  what  degree  of  care  a  pawnee  is 
bound  to  bestow  upon  the  pawn ;  and  as  it  is  a  contract 
made  for  the  reciprocal  benefit  of  the  contracting  parties, 
the  creditor  is  bound  to  bestow  upon  the  preservation  of 
the  pledge,  ordinary  care.  He  is  bound,  according  to  the 
civil  law,  to  bestow  that  care  which  a  careful  man  be- 
stows upon  bis  own  property.  He  is  not  bound  to  be- 
stow the  exactest  diligence,  as  in  the  case  of  a  loan  to 

•Co^,  4.94.  S.    Pctkitr,  Tnili  dm  Caatrat  da  Nnlittntmt.V^  31. 
Stary'i  Com.230. 

k  Enai/  $»  BdiliMirt,  33.  59.  69.  GO.  63. 

•  Co.  Litl.  89,  «.     4  Co.  83,  b. 

*  Braeten,  99,  b. 

\P»Mtr,  Train  du  Contnt  di  WanlUiemmt. 
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use,  which  is  beoeficiftl  to  the  bailee  oa\j,  nor  is  he  le- 
spoDsible  for  the  smallest  neglect  He  is  respoDBiUe  for 
light,  but  not  the  li^test  u^lsct,  de  levi  adpa,  and  not 
de  leviasima  culpa.*' 

The  rule  would  appear  to  be,  that  the  pawnee  was 
neither  absolutely  liable,  nor  absolutely  excusable,  if  tfae- 
pledge  be  stolen.    It  would  depend  upon  circumstaacea, 

whether  he  was  or  was  not  liaUe.  A  theft  may 
'661     happen  without  even  *a  slight  n^lect  on  the  pait 

of  Uie  possessor  of  the  chattel ;  and  I  think  it 
would  be  going  quite  &x  enough,  to  hold  that  such  a  loss 
is  pritna  facie  evidence  of  neglect,  and  that  it  lays  with 
the  pawnee  to  destroy  the  presumption.  It  is  n<rt  suffi- 
cient, says  Pothier,  that  the  pawnee  allege  that  the  pledge 
is  lost.  He  must  show  how  it  was  lost,  and  th^  it  was 
not  in  his  power  to  pievent  it.  This  was  also  the  doci- 
sion  of  the  civil  law.i* 

In  the  case  of  Cortelyou  .v,  Lansmg,"  it  was  shown, 
by  a  careful  examination  of  the  old  authorities,  to  have 
been  the  ancient  and  settled  English  law,  that  delivery 
was  essential  to  a  pledge,  and  that  the  general  property 
did  not  pass,  as  in  the  case  of  a  mortgage,  but  remained, 
with  the  pawnor.  The  pledge  of  moveables  without  de- 
livery is  void,  as  against  creditors.^  The  Roman  law 
allowed  the  creditor,  a^r  delivery  of  the  pledge,  to  ie> 
turn  it  to  the  debtor  on  the  footing  of  location :  but  Toet 
and  Bell  very  properly  condemn  the  Roman  rule,  as 
leading  to  fraud  and  the  insecurity  of  property.*     At 

•  Aid.  No.  33. 36. 

t  iPofiJcr,  'DraiU  tfu  Centrat  it  KaHtittemtnt,  No.  31.  Hi.  JiXiim 
Story  (Can.  334-^239,)  hu  Tsry  fblly  aod  ably  viadiCBtcd  lbs  doclriiia  of 
Lard  Coke  Bgainat  that  of  Sir  William  Joata ;  and  hs  hai  eatiafaetotily 
piorad,  that  theft  per  le  aalaUkbea  Dallhar  naponiibilltj  nor  intqandtili- 
ty  in  the  bailee. 

•  3  Cainei'  Caset  in  Emr,  31K). 

•1 3  BtlTt  Com.  35,  5th  edit     Sttrf'*  Com.  901, 903, 9d  adit. 

•  Dig.  30.  1.  37.  VMt,  Com.  ad  Paul.  30. 1.  13.  3  BtWi  Cm.  39. 
The  ptedga  may,  however,  m  it  wotdd  «oem,  be  deiirared  b«di  totte 
ownar  in  a  naw  cbtnMter,  w  a  epacial  bailee  or  afont,  and  Uta  ^adp* 
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-  common  law,  if  the  pledge  was  not  redeMoed  by  the  sti- 
pulated time,  it  did  not  then  becKHue  the  absolute  property 
of  the  pawnee,  but  he  was  obliged  to  have  recotirse  to 
process  of  law  to  sell  the  pledge ;  and  until  that  was 
done,  tlie  pawnor  was  entitled  to  redeem.*  If  the  pledge 
was  for  an  indefinite  time,  the  creditor  might,  at  any 
time,  call  upon  the  debtor  to  redeem  by  the  same  process 
of  demand.  Where  no  time  was  limited  for  the 
*iedemptioii,  the  pawnor  had  his  own  lifetime  to  *G6l2 
redecan,  unless  the  creditor,  in  the  mean  time,  call- 
ed upon  him  to  redeem ;  and  if  he  died  without  such  call, 
the  right  to  ledeem  descended  to  his  personal  representa- 
tives.^  The  law  now  is,  that  atW  the  debt  is  due,  the 
pawnee  may  not  only  proceed  personally  against  the  paw- 
nor for  his  debt  without  selling  his  pawn,  for  it  is  only  a 
collateral  security,"  but  he  has  the  election  of  two  reme- 
dies upon  the  pledge  itselC  He  may  file  a  bill  in  chan- 
cery, and  have  a  judicial  sale  uader  a  regular  decree  of 
foreclosure  ;  and  this  has  frequently  been  done  in  the 
case  of  stocli,  bonds,  plate  and  other  chattels,  pledged  for 
the  payment  of  the  debt.*'     But  the  pawnee  is  not  bound 


wUI  itill  be  sDtitled  to  tba  pledge,  eren  u  igaioiit  ttiird  pemni,  Macom- 
ber  T.  Parker,  14  PUk.  Btp.  497.  SUry  on  BaUmeiU,  SOS ,  3d  edit  If  k 
thing  be  not  ia  exiatenae  tttere  euuot  be  ■  tecbninal  pledge,  bat  there  maj 
be  a  kffattulitat  eontraot,  which  will  attach  ae  a  lien  or  pledge  lo  then 
u  MOa  aa  the;  come  ioto  exiitenee.  Macomber  v.  Parker,  13  Pick.  ITS. 
Calkioi  T.  Lockwood,  16  Cenn.  Bep.  STR.  Story  aa  BailaiMt,  390. 
ndenipra,p.517.  ST8. 

•  Otomnlk,  lib.  lO.ch.6.  Cortelroa  t.  Lannag,  3  Caiaei'  Catu  n> 
£rrvr,  904,  305. 

»  Coitelyaa  t.  Lanring,  ub.  tap.  Batcliffi  t.  Davi*,  1  Bidtt.  Rtf.  39. 
Pelv.  Rtp.  ITS.  Cro.  J.,  344,  S.  C.  Demandra;  *.  Meteolf,  Prtc.  in  Ck. 
430.  VaadeiMe  t.  Willie,  3  Btb.  31.  The  pledge  b;  tbe  Raman  law, 
might  also  iantt  upon  a  compolnrjr  eale  by  the  creditor.  Potbier,  Pmi. 
30. 5.  16.  Hib  is  alio  the  law  m  Lonisiana,  Williaiiu  v.  Schooner  St- 
Stepheni,  14  Jlfortin'*  Rip.  34. 

•  Snath  Sea  Company  t.  Dnncomb,  Str.  919.  Elder  t.  Rooae,  15 
Wcad.  318.    St»ry  an  Baamnt,  p.  911,  3d  edit. 

1  Demandnir  v.  Metealf,  Pree.  in  Ck.  419.  OWtert't  Eq.  Rep.  104. 
Eeinp  V.  WeMbrook,  1  Vat.  378.    VondenM  *.  Willi,  3  Bra.  31. 
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to  wait  for  a  sale  under  a  decree  of  foreclosure,  as  he  is 
in  the  case  of  a  mortgage  of  land  ;  (though  Lord  Chan* 
cellor  Harcourt  once  held  otherwise ;)  and  he  may  sell 
without  judicial  process,  upon  giving  reasonable  notice 
to  the  debtor  to  redeem.  This  was  so  settled  in  the  cases 
of  Tucker  v.  WUson*^  and  of  Lockwood  v.  Ewer.^  The 
notice  to  the  party  in  such  cases  is,  however,  indispensa- 
ble. This  was  conceded  in  Tucker  t.  Wilson,  and  it 
has  been  since  so  ruled  in  this  country."  The  old  nile 
existing  in  the  time  of  Glanville,  and  which  is  now  the 
rule  on  the  continent  of  Europe  and  in  Scotland,  required 
a  judicial  sentence  to  warrant  the  sale.^  The  Code  Na- 
poleon' has  retained  the  same  check,  and  requires  a  ju- 
dicial order  for  the  sale  ;  and  the  Code  of  Louixi- 
*583  ana^  has  followed  the  same  regulation.  The 
ciril  law  allowed  the  pawnee  to  sell,  in  case  of  de- 
fiiult  of  payment,  and  after  due  notice  on  his  own  autho- 
rity ;  but  if  there  was  no  special  agreement,  it  required  a 
two  years  notice  to  the  debtor,  by  an  order  of  Justinian.! 
The  English  and  American  law,  with  the  exception  of 
Louisiana,  agree  in  the  prompt  and  easy  remedy  which 
they  place  in  the  hands  of  the  creditor,  when  the  pawn 
is  not  under  the  control  of  a  special  agreement ;  and 
there  is  not  any  distinction  as  to  the  right  to  sell  between 
the  case  of  a  pledge,  and  of  a  mortgage  of  chattd8.>>    But 


>  1  p.  Wms.  Stp.  361.     1  Brt.  P.  C.  4M. 
t  a  Atk.  Rep.  303. 

•  Da  Lials  t.  Priestmui,  1  Brmnn't  Ptnn.  Rip-  ITS.  CoTtU  t.  Gertt, 
£■»  Ripnter  for  Julf,  1B46. 

t  aiannUt,  lib.  10.  ch.  6.  8.  Hubtr',  PrmUc.  torn.  iii.  10T3,  nc.t 
Perttiut  in  Cod.,  torn.  iL  p.  63.  hc.  8.  Demat,  vol.  iL  p.  369.  wo.  9,  10. 
£r*(.  Iml.  vol.  ii.  p.  4S5.  Palkitr,  Trtiti  du  Control  it  N4nti»ttmtmt, 
No.  34.    9  BflTi  Cum.  33,  Sib  «diL 

•  Art.  9078. 
r  Art.  3133. 

f  Cod;  8. 34. 3.  1.  Sm,  alio,  Dig.  13. 7. 4.  Pothier,  Psatf.  30. 4.  n. 
18,  19. 

k  Hwt ».  Ton  Byok,  3  Join*.  CA.  Rtp.  69.  lOO.  Palohin  t.  Pi«rce,  13 
Wndta.  61. 
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the  creditor  will  be  held  at  his  peril  to  deal  &irly  and 
justly  with  the  pledge,  both  as  to  the  lime  of  the  notice, 
and  the  manner  of  the  sale.  The  law,  especially  in  the 
equity  courts  is  vigilant  and  zealous  in  its  circumspectioa 
of  the  conduct  of  trustees.' 

But  the  lex  commiasoria  at  Rome,  the  debtor  and  cre- 
ditor might  agree,  that  if  the  debtor  did  not  pay  at  the  day, 
the  pledge  should  become  the  absolute  property  of  the 
creditor.  But  a  law  of  Constantine  abolished  this  power, 
as  unjust  and  oppressive,  and  having  a  growing  asperity 
in  practice. i>  Every  agreement  preventing  the  right  of 
redemption,  in  mortgages  of  chattels,  as  of  lands,  would, 
no  doubt,  be  equally  condemned  in  the  English  Iaw.« 

The  pledge  covers  not  only  the  debt,  but  the  interest 
upon  it,  and  all  necessary  expenses  thai  may  have  at* 
tended  the  possession  of  die  pledge ;  and  the  lien  may  by 
agreement,  be  created  to  extend  to  cover  subsequent 
advancea.  This  has  been  considered  to  be  the  law  ia 
respect  to  mortgages  and  judgments  ;<*  but  the  power  is 
subject  to  some  qualification,  as  respects  the  rights  of 
third  persons.  Lord  Chancellor  Cowper  gave 
vaUdity  and  operation  to  such  a  "mortgage,  as  *584 
against  a  subsequent  mortgagee,  who  had  notice 
of  the  agreement  appearing  on  the  fJEtce  of  the  first  mort- 


■  CaitclyaD  t.  Luuing,  3  Cstiuf'  Caw«  in  Error,  3D0.  Hart  t.  Ten 
Eyok,  9  Jakni.  Ch.  Rep.  S9.  Bet,  iln,  iafra,  toI.  It.  p.  139, 8.  F.  Th» 
holdM  of  hjpoUiecBtad  Mock  eannot,  on  dabnM,  withonl  an  ujhsm  itipn- 
UUoD,  blTS  it  nid  at  Uie  board  of  broken.  It  miut  be  aotd  at  paUic  aao- 
lioa  on  mponuble  notioa.  Bj  A.  V.  Ch.  in  CaKcllo  t.  City  Bank  of  A., 
1  N.  Y.  Ltgal  Obtntr,  35. 

«  Ctdt,  e.  35. 9.  Huh.  torn.  iii.  1038,  mc.  16.  1  Ihmat,  362,  we.  II. 
FttkiiT,  if  ifanti$ttmtnt,  n.  18. 

•  Coitd joa  T.  Lanainf,  3  Cnnt^  Cata  m  Errer,  9W.  Gailiek  *.  Junaa, 
13  Jeintan't  Rep.  140. 

a  United  Slktaa  v.  Hooe,  3  Cranei'e  Rep.  73.  Shima  t.  Ciaif  Ai  MH- 
ebell,  7  Ihid.  34.  Hendrtcka  *.  Robinaon,  3  Jekm.  Ck.  Rep.  309.  living- 
aton  T.  M'lnla;,  16  Joiu.  Rep.  165.  Ljle  t.  Dueomb,  5  Sinwy'*  Rtp. 
SaS.    S«e  M/r«,  Tol.  ir.  p.  ITS. 
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gage  ;•  and  in  Connecticut  it  has  been  justly  held,  that 
the  mortgage  must  contain  within  itself  reasonaUe  notice 
of  the  incnmbtances,  by  stating  the  nature  of  those  theie- 
ailer  to  arise,  and  the  manner  in  which  they  were  to  be 
created;  so  that  collusion  and  fraud  may  be  avoided, 
and  the  extent  of  the  incumbrances  ascertained,  by  the 
exercise  of  ordinary  discretion  and  diligence.^  Though 
there  be  no  express  agreement  that  a  pledge  for  a  debt 
shall  be  held  as  security  for  future  loans,  yet  if  circum- 
stances warrant  the  presumption  Aat  a  further  loan  was 
made  upon  the  credit  of  the  pledge,  a  court  of  equity 
will  not  suffer  the  debtor  to  redeem  the  pledge  without 
payment  of  the  further  loan. <^  If  however,  there  be  ito 
reasonable  ground  for  such  a  presumption,  the  better 
opinion  is,  that  the  pawnee  will  not  be  allowed  to  retain 
the  pledge  for  any  other  debt  than  that  for  which  it  was 
made.' 

In  Mrvis  T.  Rogers,'  this  question  was  extensively  dis- 
cussed, and  the  weight  of  opinion  would  seem  to  have 
been,  that  the  pawnee  could  not  retain  the  pledge,  inde- 
pendent of  a  special  agreement,  for  any  other  debt  than 
that  for  which  the  chattel  was  specifically  given ;  and 
that  good  faith  would  require  the  restoration  of  it  without 
deduction  on  account  of  any  cross  demand.  This  I  think 
to  be  the  better  opinion.  It  was,  however,  stated,  in  that 
case,  that  by  the  civil  law  the  pawnee  might  retain  the 
pled^  not  only  for  the  sum    for  which  the  pledge 


•  G«rdaD  r.  Gnliun,  7  Vina't  Rep.  53,  E.  pi.  3. 

k  PaUibone  t.  GriBwold,  4  Cmn.  Rip.  158.  StaoihtoB  t.  PiMa,  5  Ibid. 
443.    Cnne  t.  Deminj,  7  liid.  3ST. 

•  Demaiidu;T.MBt(uir,Pr«e.  mCi.419.9  Vem.  Rtf.  G91.  OtUiatr. 
hjaob,  9  Ltigk't  Rip.  493. 

i  Ex  parte  Otikendeta,  1  Alt.  JlCtp.  336.  JonM  T.  Smith,  9  Yntf.jT. 
373.  VandatzM  v.  Willk,  3  Bn.  31.  But  mv  Aduni  t.  Cbutton,  G  Vt- 
tty,  396,  whare  the  luthoritf  of  the  two  liat  cum  ta  Minswhit  datinbvd. 
Jurn  T.  R<>g«n,  15  SUm.  Rtp.  369. 397. 414.  Slsry  an  Bailmait;  905, 
Sdadil. 

•  IS  Mom.  Rtp.  389- 
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•was  taken,  Init  for  the  general  'balance  of  accmmts, 
unless  there  were  circumstances  to  show  that  the 
parties  did  not  so  intend.'  If  the  pawnor  has  only  a 
limited  interest  in  the  articles  pawned,  the  pawnee  can- 
not hold  them  against  xhe  person  entitled  in  remaindw, 
after  the  puticular  interest  has  expired  ;>■  and  if  a  S&ctat 
[rfedges  the  goods  of  his  principal,  the  pawnee  cannot  de- 
tain them,  not  even  to  ^e  extent  of  the  Ioan.o  And  if 
there  be  varions  claims  upon  the  fund  after  the  pled^ 
has  berai  duly  sold,  the  party  who  was  in  possession  of 
the  pledge  is  to  be  first  satisfied  bis  debt^ 

As  every  bailee  is  in  the  lawful  possession  of  the  sub- 
ject of  the  bailment,  and  may  justly  be  considered,  not- 
withstanding ail  the  nice  criticism  to  the  contrary,  as 
having  a  special  or  qualified  property  in  it  for  the  protec- 
tion of  that  possession ;  and  as  he  is  responsible  to  the 
bailor  in  a  greater  or  less  degree  for  the  custody  of  it ;  he, 
as  well  as  the  bailor,  may  ha.ve  an  action  against  a  third 
person  for  an  injury  to  the  thing ;  and  he  that  begins  the 
action  has  the  preference  ;  and  a  judgment  obtained  by 
one  ei  them  is  a  good  bar  to  the  action  of  the  other.* 


'  Cfit,  S.  97.  Stiatc.  El*m.  Jar.  Me.  oi^.  pud.  4.  nc  4C,  ud  Hub. 
Prtdte,  lib.  36,  tit  G.  anc.  1,  wtn  tefeitod  to  id  rapport  of  the  doctrine  jo 
the  dril  law.  Fothtor,  in  hla  Traile  da  Centrat  di  TfaatUiePitnt,  No.  47, 
Ibji  down  the  sum  ruh,  and  it  tlw>  azM«  in  the  Sosttidi  law.  9  BelFt 
Cam.  99,  Sib  adit. 

b  Hoan  T.  Parker,  9  Term  Sep.  376. 

•  PalteiBon  t.  Tub,  2  Str.  Rtp.  1176.  Danbignjr  r.  Dnral,  S  Tem 
Ktp.  604.    M'ComUe  t.  Danes,  7  Eatl't  Rep.  5. 

•  Haidiall  v.  Bryant,  19  Matt.  Hep.  3il.  Tbia  wai  aba  the  mle  in  Ibe 
dril  law.    Dig.  Sa  17. 138.     Sltry  en  BailmenU,  909, 910,  9d  edit 

•  Fbwellin  *.  SaTe,  I  Balet.  Rep.  6lj.  9  Blaeie.  CoBtm.  399.  Booth 
T.  fTilion,  1  fiormv.  ^  Aid.  S9.  Fanlkner  v.  Brown,  13  WeiuUU,  63. 
Tbajtt  T.  Hatchinaon,  13  Vermeni  Kep.  504.  Sea  eupra,  p,  SG8,  and  eee 
SUry  m  BailmenU,  p.  74.  191,  199,  305,  3d  edit.  Ths  pawnee  maj' 
maintain  leplevin  against  the  pawnor  as  well  as  apinst  a  stranger,  for  ft 
wroDgful  taking  of  the  goods  pledged.  Stm/  im  Bailment,  ate.  303.  61b- 
MD  T.  Boyd,  Ketr'a  H.  B.  Rep.  ISO. 
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V.  OfloctUum,  or  hiring  for  a  reward. 

This  is  the  fifth  aad  last  species  of  bailment  rom^ining 
to  be  examined.  It  is  a  contract  by  which  the  use  of  a 
thing,  or  labour  or  services  about  it  are  stipulated  to  be 
given  for  a  reasonable  compensation,  express  or  implied.* 
It  includes  the  thing  let,  the  price  or  recompense,  and  a 
valid  contract  between  the  letter  and  hirer>  This  bail- 
ment or  letting  for  hire  is  of  three  kinds ;  locati» 
•686  ret,  by  which  the  •hirer,  for  a  compensation,  gains 
the  temporary  use  of  the  thing;  loeatiooperisfaor- 
endi,  or  letting  out  of  work  and  labour  to  be  done,  or  cars 
and  attention  to  be  bestowed  by  the  bailee  on  goods  bail- 
ed for  a  recompense ;  locatio  operia  mercium  vehendanan, 
or  when  goods  are  bailed  to  a  pubUc  carrier  or  private  per- 
son, for  the  purpose  of  being  carried  from  one  place  to  an- 
other for  a  stipulated  or  implied  reward." 

(1.)  In  the  case  of  the  locatio  ret,  or  letting  to  hire, 
the  hirer  gains  a  special  property  in  the  thing  hired,  and 
the  letter  to  hire  an  absolute  property  in  the  price,  and  re- 
tains a  general  property  as  owner  in  the  chatteL  Thi» 
is  a  contract  in  daily  use  in  ^e  common  business  of  life ; 
and  it  is  very  important  that  the  rules  regulating  it  should 
be  settled  with  clear  and  exact  precision.  The  letter 
according  to  the  civil  law,  is  bound  not  to  disturb  the 
fairer  in  the  use  of  the  thing  during  the  period  for  which 


•  1  BOTt  Com.  355. 451, 5(h  edition.    Sltiy  am  BailauM,  p.  251—354. 

k  PaMer,  Traitt  iu  Cmtral  dt  Lmiag;  No.  G.  Star^t  C»mm.  SS4. 
Tha  booksiunBlljrriiUiiwUisaiTilUw,  and  ccHuider  the  prieoubeiny  pay- 
able in  moae; ;  bat  the  cootrMt  nt  aommon  law  may  be  cluaed  oDclsr  ti» 
head  of  loeation,  oi  bieatia-mtiduetie  rti,  be  (be  reeompeata  wbot  it  may. 
iUi(.353. 

<  Cogp  T.  Beroaid,  3  Ld.  Rayn.  909.  Janti  on  Bailauni,  ST.  90. 
The  letler  nr  owaet  who  lets  oat  lb»  thing  for  bin,  a  called  in  tbe  ctTil 
law  {scalar;  and  tbe  hirer  who  haa  the  benefit  of  the  thing  far  a  eampui- 
eatioa,  the  condaetor ;  and  the  bailmant  or  contract  &x  hire  itadf,  ii  called 
locatio  or  teeatia-condiKtio,  or  in  Eiig;liib,  location ;  and  tbi*  ii  the  lan- 
fti^s  used  in  tbe  Scottiah  Uw.  1  iSlatr'f  Jnii.  b.  I.  tit.  15,  Mcl.  5,  G. 
Wood'* /not  e/ ll«  Cm{  £«H,  936.    SiMy  oa  SaOmmU,  947— 349,  M 
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it  was  hired,  and  to  keep  the  subject  in  suitable  order  and 
lepair,  and  to  pay  for  eztraoidinary  expenses  necessaiily 
incurred  upon  it.*  But  the  extent  of  the  obligations  of 
Uie  iMter,  under  the  common  lav  on  the  point  of  repairs 
and  expenses,  remains  to  be  defined  and  settled  by 
judicial  decisions>  The  hirer  is  bound  to  ordinary  care 
and  diligence,  and  is  answerable  only  for  ordinary  ne<- 
glect ;  for  this  species  of  hiring  is  one  of  mutual  benefit. 
He  is  bound  to  use  the  article  wlih  due  'care  and  mode- 
ration and  not  apply  it  to  any  other  use,  or  detain  it  for 
a  Imger  period,  than  that  for  which  it  was  h^ed.«  The 
lespcHisibility  of  the  hirer  is  sufficiently  shown  by  Sir  Wil- 
liam Jones,  in  his  subtle  but  perfectly  judicious  criticism 
on  the  cases  in  the  English  and  the  Roman  \blwA  Tbe 
hirer,  says  Pothier,  is  only  held  to  a  common  dili- 
gence, and  'answerable  only  for  slight  neglect.  *G87 
He  is  bound  to  bestow  the  same  degree  of  diligence 
thatall  prudent  men  use  in  keeping  their  own  goods,  and 
to  restore  the  article  in  as  good  condition  as  he  received 
it,  unless  it  be  deteriorated  by  internal  decay  or  by  ex- 
ternal means,  without  bis  default ;  and  if  the  article  be 
injured  or  destroyed  without  any  fault  or  neglect  on  the 
part  of  the  person  who  takes  on  hire,  the  loss  falls  upoa 
the  owner,  for  the  risk  is  with  bim.*  But  if  the  thing 
huted  be  lost  or  damaged  by  the  hirer,  or  by  his  servants 
acting  under  him,  from  the  want  of  ordinary  care  and 


>  PuUer,  TtaUt  in  CMfrat  it  Ltuagt,  No.  17.  106,  107.  199,  130. 
Civil  Coil  afLtuiMimu,  wA.  9663, 9664.    1  BttTi  Cam.  453,  Sth  ML 
kSlory>CMai>.960,96]. 

•  P»Haer,  Tfitt  iu  Cmtrai  it  Lauagt,  IBO.  JcduiKin,  J.,  in  De  Tol- 
Udwi*  t.  Foliar,  1  Cmuf.  Rtp.  S.  C.  131.  WhMlook  t.  Whsalmifbt,  & 
VoM.  Rtp.  104.    5l«ry«  Comm.  363,  364, 373, 373,  3d  edit 

•  Bttaj  an  Bailmtnt,  66—69. 

•  PtthitT,  TraiU  itt  Cantrot  it  Lauagt,  No.  190. 193.  197.  300.  Ou- 
•kte  T.  T.  &  M.  Navieitian  Compan;,  4  Ttrm  Rtf.  581.  Cooper  t.  Bar- 
ton, 3  CiMpb.  Rtp.  6,  Doto.  MiUoD  t.  Salirinry,  13  Jaktu.  Rip.  911. 
5t*ry'>C«n.36S-373.  BailnT.Hant.SMmer'iLouU.Rtp.l.  Rmtm 
T.  the  ConMilutiOD,  QUpin'i  Rtp.  579. 

YOL.  II.  67 
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(2.)  The  caw  of  le<atio 
and  Ial»ur,  or  saie  [ftad  pa 
thing  delivered,  for  a  pa 
workman  f<a  hire  mu^  a 
the  goods  bailed,  and  appl] 
undertaking.    Every  man 
dinary  skill  requiute  to  the 
which  he  asaumes.     I^onc 
ritin  «ulp<B  atmumeratur. 
skilfully,  be  becomes  respi 
mechanic  who  takes  any  t 
thar  in  the  course  of  his  tia 
cloth  to  be  made  into  a  coat, 
or  eograved,  is  bound  to  per£ 
ner ;  he  must  bestow  oidin 
and  fidelity,  which  every  m 
capable  of  governing  a  famil; 
As  this  contract  is  of  mutual 
swerable  for  slight  neglect,  n 
cidant  or  irresistible  force,  or 
the  thing  itself ;«  he  is  only 
glect.<> 

*But  though  he  must  exei 
and  skill,  adequate  to  the  bu 
in  the  ordinary  care  and  skill 


depend  opoa  clrcnmitancM.  Geini  i  i 
of  gt«niU  or  muUe,  bat  of  telnmnt  ■ 
tfpleaiii  Krohitectnre  of  Roma,  pndw 
in  lucb  B  cue,  it  would,  no  donbt,  r*  i 
injary  to  the  poliibed  shift  or  eipital 
Snuhsd  in  the  Corinthian  etylei  or  eon  i 
with  >U  the  beiDtj  and  elegance  of  th 

•  BiWt  Cam.  tbI.  i.  p.  499.  PatiUr 
435,436.    M'DoDatdT.  SinipeaD,4  Jil 

k  Dig.  19.  3.  9.  5.  Fotfaier,  I6U.  ^  . 
458.  Dancen  *.  BlDadelt,  3  Starkit'i . 
Sdedit. 

•  Pethier,  TrotCc  Ai  Coalral  d*  Lea '. 

•  Story  sn  B«ilmt»t,  p.  989, 383, 3i 
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quantity  and  quality,       i 
that  understanding,  ^e 
the  trae  and  settled  d< 
a  transfer  of  the  proper     i 
he  was  bound,  at  his  o^ 
returned  the  flour.* 
There  are  very  emh 

^justly  observed,!'  arisin] 
stowed  has  not  been  p     | 
to  contract,  or  left  incoi 
perished  before  it  was  1    : 
EUia  V.  HamUa,^  that  i 
house  upon  a  specified  ; 

■and  he  departs,  without     i 
-tract,  he  is  not  entitled 
hour.    This  decision  re    ! 

'tract;  but  the  civil  law 
and  gives  the  builder,  at 
where  the  work  is  unit  I 
ployer,  an  indemnity  to 
red.    This  is  also  the  i 

-employer  derives  no  ben  : 
the  mechanic ;  (as  where  : 
'imdertaking  is  destroy«( 


■  Whare  kn  artiole  is  daliTsm 
-ip«ciGe  thing  to  bs  than  reatoreil,  i 
twilment  lotatie  open*  facUndi,  i 
ty,  Kad  the  bule«  <u)qairM  no  inl  i 
to  bg  aawsd  lalo  boarda,)  bj  *  m<  ' 
.  3  HiU,  98. 

t  Sm  nipra,  p.  S09,  DOt«.  Tb 
'  vary  aqaitaUa  (raundi,  for  it  bdi  i 
■ing  from  the  imperrect  or  &llltf  | 
derlTsd  from  the  woik,  and  giraa 
■ation,  or  awBMaa  bim  in  damage  i 
■  qnin.  1  BiWt  Cim.  455,  456. 
i3  Taunt.  Rtp.  59. 
•  I  BelTt  Com.  456. 
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ly  perished  b«fon  oompi 
I088  both  of  the  materk 
nutteriftlB  wen  furaithet 
matt  fwnlshed  onljr  his 
was  demojed  withoot  & 
one  kwes  the  materials  t 
CivU  Cod»  of  Xtfuistdna 
in  the  Freneh  codc>    1 
that,  in  the  one  caae,  the 
ticle  or  subject  with  wfaicT     1 
in  the  other  case,  the  worl 
pie  is  still  the  same,    jte    : 
BIi.  Justice  Sbtfy'  aubc 

1.  I^KxUia  optria  faaetu 

2.  Locatio  cutoduB,  or  it 
bite.    He  ioclndee  imder 
tie.  Warehousemen  and  w    1 
be  added,  a  class  of  bailee 
term  of  forwarding  men  o 
sponsible  for  want  of  gooi 
and  ordinaiy  ddigence,  a   1 
unless  the  business  and  du   ' 
to  their  other  character," 
an  exception  to  the  genera 
responsible  to  as  strict  and 


•  Ca4c   CiBil,  No.  1788,  1789,  1 
tit.  t.  art.  52G. 

k  Civil  Cods  at  Louinuia,  mxU  2 
Jttp.  G. 

•  Sterol  CpBim.  385. 

•  no.  378. 

•  Cstliff  T.  DuiTen,  PiaVt  S.  F 
N.  P.  Rtp.  315.  Gutfde  t.  Tkd 
Sidawiyi  T.  Todd,  9  SleTkU'$  K.  I 
tn'i  Rep.  497.  Brown  *.  D«oniM>n, 
Blood,  9  Wend.  Rep.  368.  Stresti  i 
b«rta  T.  Turner,  13  Johiu.  Rep.  331 
Sm,  alio,  lupra,  p.  600.  u.  d. 
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Cm.xl.1  of  pe 

that  if  B  gueat  came 
hoise  be  put  to  pasti 
JDBkeeper  was  not  les 
per,  for  the  loss  of  the 
that  case,  that  if  the 
hone  be  put  to  pastun 
liis  own  accord,  he  wo 

Perhaps  this  rule  mi 
if  the  putting  the  trave 
mer  season,  or  leavii^ 
-the  street,  be  the  usu 
parts  of  'this  coimtry, 
the  owner  to  that  eBect 

It  vas  laid  down  in 
innkeeper  was  bound  a 
his  guests  deposited  v 
guest  acquainted  the  in 
•or  did  not ;  and  that  h< 
1o  pay  for  the  goods  if  i 
«  servant  or  companion 
of  the  innkeeper  extend 
tics,  and  to  all  the  mc 
moneys  of  his  guest  w 
{infra  hoapitium ;)  but 
committed  upon  the  pei 
tend  to  loss  occasioned 
perior  force,  as  robbery.* 


■rStery'fCtom.aia.  If  UmI  i 
■table,  tnd  my  nothiBf  abont  li  i 
Othor  mrrUgM,  uid  w  atolen,  tb 
iai^ted  proBUMi  totakethe  gig  i 
iiU  f  Manmng'i  Rtf.  5TS.  1  . 
TTinf  tha  protaclian  ol  Iha  inll  •  I 

k  Calye'a  caie,  ab.  lup.  Mor 
f .  Shakaid,  3  B.  ^  Adel.  803 
MM  at  MaaoD  T.  'IlkoinpaoD,  bii 
nxHid  V.  Smith,  9  B.  ^  Cra*.  9 
•poiiaibla  lika  cammoii  canian  ii 
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u  Sir  WMun  J(Hit     • 
of  pablie  utility,  i 
ov^ht  to  yield.    Tn 
rich  and  conuaensia     i 
im[Aieitly  on  the  go 
be  almost  impossibli 
out  pioof  of  fraud  (     I 
Somui  pnetor  held 
of  their  guests,  on  t 
It  wae  aaceeaary,  s    i 
edict  trf  the  ptcstor, 
saeh  men ;  and  if  t    ; 
Aeir  duty,  they  migl 
a  breach  of  trust.    1    i 
losses  and  damages  1    | 
unless  they  weie  fata 
Of  inoeistible  foice> 

'Hie  reeponsitality 
the  English  law,  hai 
justice  in  this  country 
the  innkeeper  vas  he   1 
saddle  bags  of  the  gi  i 
serr&nt  vitliout  tt^r  i 
was  money  in  them. 
the  innkeeper  was  *h< 
bags  of  grain  in  a  loai  i 
had  been  placed  for  tl;  : 
appurtenaat  to  the  ini  , 
was  deemed  infra  hos  : 
wi^out  any  negligent  \ 

Under  so  extended 


•  Dig.  4. 9.  1. 3.    Jbmi  ei 

•  Hmou  t.  Thompaon,  9  f  i 
•1  Hsymtrfi  Tf.C.Xtf. 

*UJt>kni.lUp.nS.  Hvt- 
par  T.  JUnaj,  91  WtitdtU, 
principle. 
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quale  to  (he  sort  of  ei 
in  a  situatioD  in  whi 
the  keeper  of  a  meK 
lodging  house,  is  not 
If  a  guest  applies  fbi 
business  distinct  froi 
particular  responsibi 
stolen  from  that  rooi 
ooerate  himself  by 
guest,"*  yet,  if  the  gue 
of  iact  whether  be  to 
empt  the  landlord. 

In  New- York  ao( 
taverns  are  under  st« 
and  character  are  coi 
New- York  are  to  be 
excise  -,  and  the  licec 
necessity  and  it  is  de 
be  assigned.'  There 
and  spirituous  Uquori 
chants  and  grocen,  b 
in  the  house  or  store 
censes  to  retail  stroi 
to  persons  who  keep  a 
licensed  are  the  ordin 
platioD  of  the  statute  : 
statute  declares  'that  i 
time  a  license  to  sell  si  i 


•FmrkuT.  TliDt,  13H>4.     i 
pBTticulu  room  or   >  bedro    i 
loDg  ■■  the  inokMper  offer 
porpoK.    Fell  t.  Knight,  S  i 

k  Dm  t.  Lmming,  4   Camj  i 
B(ir>  Cam.  469. 

•  BnrpM*.  Clemmtiiill  i 
1  Jl«lf  1 S.  P.  209. 

t  Alget  V.  WntoD,  14  J 
Cmm.  346.    CommoDwetllh  i 
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(4.)  The  loeatio  op 
tract  relating  to  the  ' 


of  lli«  eoouty.    Slalulei  af 
>o  hran  within  mi;  ton  i 
kopl  withoat  liMato,  ffwn  1. 
in  VMmmt,  no  pMaon  oan  I 
ewtrt ;  uid  b  liconn  to  keep 
to  keep  K  howe  for  pnWio  ». 
withoDt  eetling  ipuiti  or  wii 
CoiuiMticnt  •  dialisetioii  ii  n 
Kag  iHituea.     Both  kiode  req 
Ucenee  to  retail  epitittioue  liq 
boneee  of  Te&eafammti.     Su 
Mtsachoeelti  there  leeaw  Ic 
fln  RtviteJ  SUtHtn,  o.  47 ; 
•nd  pvDTidee  eocoEaniodmtioa  . 
vho  Mile  liqnai  utd  food  onl 
evmBioB  gtog-Mbiop  or  dclnkiai 
'Commouwe^th  t.  Pbmmii,  3 
penonia  iudietaUi  for  rotailin, 
former  itale  puUic  inni  are  ei 
p,  446.    atate  T.  Morriaoo,  3 
S  HilTi  K.  C.  Rtf.  13T.    Tn 
tjaoBjvuiatly ;  and  ai  the  loo 
retaiiiBg  epiiitnow  liqnon,  aa 
cider,  witbont  a  lienMe,  that 
cliaiaotar,  and,  in  leme  inatan    i 
Tom.     In  Teoneaaee  the  probi    I 
l»  inelnde  wine  which  ie  proen    i 
which  are  proeored  by  diatillal   < 
403.    Sinoe  the  (lowth  and  dt 
lion*  bf  law  oa  the  retail  of  ap 
Manasbuelti,  I17  Matnla  in  If 
teea  galkne  waa  wtioU^  pnhib  1 
aetla  of  IS36,  eh.  47,  no  penoa  1 
liqnor  to  be  naed  about  hie  bod  : 
cenae*  to  iankeopeR  and  retail  1 
•nd  liceneea  may  b4  confined  to  I 
beer,  ale  and  cider,  and  eictndi 
«ai  liquor*.    The  iuterdioliw  ii 
in  meet  of  the  Rotw  the  n^lat : 
Tbalawaoftha  OUPlfntatki 
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is  by  far  the  most  important,  extensive,  and  useful,  of  all 
the  various  contracts  that  belong  to  the  head  of  bailment. 


declared,  tliat  no  penoa  licenaed  to  keep  ■  politic  boMe  of  ealMtaiuuDl, 
(AoiiU  it  uitltfHt  f Mid  hetr. 

lankeepen  are  lUUe  to  ui  aclian  if  they  refoie  to  raceiTe  a  gaeat  with- 
out  jiut  cauae.  See  i^/ra,  p.  634.  The  iiiDkeeper  ia  eTen  indtotalile  for 
the  rafaaal,  \t  he  baa  tDom  in  hU  houae,  and  the  pieat  bahavee  pnperij. 
Rex  T.  iTcia,  7  Cmr.  ^  Payiit,  S13.  In  the  caae  of  the  State  T.  Cham- 
htjm,  1  Cievt't  S.  C.  Laa  Bep.  230,  the  inhiMl  of  iiina  and  taToma  waa 
alaboiatelr  dJacaaanL  It  waa  held  h;  a  majoritr  of  the  eooit  that « licsnae 
to  keep  a  tavern  utelodad  alio  the  priTilepi  of  ntailing  ■piiitnow  liqaat*, 
in  email  qoaiititiea,  to  travellen  and  gnaata.  The  minoiity  of  the  cooit 
held  that  the  tavern  licaoae  and  th«  licenaa  to  retail  waie  two  ^iliMl 
thiofi,  ukd  that  the  fbnnei  liceiue  did  not  neceMuilf  include  the  otb«r. 
It  would  appear  From  the  learned  iaveitigationa  in  thai  caaa,  that  a  taatm 
waa  arifioall)'  a  place  where  the  keeper  aold  wine  alone,  but  in  procaa  of 
time  the  leller  of  wine  (includinjf  other  alroog  drinka)  began  to  anpplj  food 
•ad  lodging  for  wtjUnag  men,  Mid  the  term  ttBtm  heoame  la  he  eTiKNiy- 
mooa  with  that  of  inn,  aa  far  back  aa  the  leign  of  Eliiabath.  The  traa»- 
Ue  to  the  atatule  of  1  J.  1.  c.  9,  declared  that "  the  ancient  trae  and  pineipaJ 
oae  of  inna,  ale-honae*  and  Tictaalling  hooMa,  waa  lor  the  reeeipt,  relief 
and  lodging  of  wiTfarii^  people,  ttAvelltog  from  place  to  [dace,  and  not 
meant  for  entertainment  and  hoiboniiaf  of  levrd  and  idle  people,  &e.* 
ThettatuteaofSJ.  Lc.  7— 4  J.  I.  C.S.— and  1  C.  I.a4,■how•l«(lthepn- 
miliTe  nae  of  the  inn,  now  commonly  called  a  taTom.  That  in  the  ita- 
tnlea  of  South  CaroUna,  both  nnder  the  colony  and  under  the  atata,  inna 
and  taremt  have  been  need  piomiacDonaly  for  placea  where  qiiritDaaa  B- 
qnora  were  told  oiidBr  a  lieenae.  Bat  there  were  licenaed  retaiiere  of  api- 
ritnona  liqnora  who  do  not  keep  a  taTem,  and  there  were  licenced  retail- 
er* who  keep  a  tarem  and  retail  ■piritnoDa  liqoon  aa  part  of  the  enteatain* 
raent,  together  with  food,  lodging,  Slc.,  for  traTellera  and  wayfaring  peopla. 
The  mere  bnainaae  of  entertaining  travellera  and  othera  with  food,  lodg- 
ing,  Ac,  doea  not  require  an  eiciae  liceoie.  They  are  not  Ufom  keepen 
within  the  pnrriew  of  the  eiciae  lawa,  bat  inakeepora  in  the  primitire 
•enee,  and  they  are  entitled  to  tome  of  the  priTile|«a,  and  aabjeot  to  aonte 
of  the  liabilitiea  of  keepen  of  taverna.  I  preiame  they  are  reaponaibte  lOr 
the  goodi  of  their  gnaata  to  the  extent  of  innkeepen  and  tavemkeepen  at 
common  taw.  Hie  rc^ationt  of  tome  late  Engliah  atatntea  (II  Geo.  IT. 
and  1  Wm.  IV.  c  64,  and  4  and  5  Wm.  IV.  c.  85,)  are  very  atrict  eren  a* 
to  beer  hooiea.  No  peraon  licenaed  to  nil  beer  by  retail  iballbavaorke^ 
hit  hooee  open  for  the  eale  thereof,  nor  retail  the  aame,  or  mSer  it  tt^he 
drank  in  or  at  hit  houae  before  4  A.M.  and  after  10  P.  M. ;  nor  at  any  time 
between  10  A.  H.  and  1  P.  M. ;  nor  between  the  hoiui  at  3  and  5  e'cloek 
P.  M.  on  Snndftya. 
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The  cairiei  for  hire  in  a  particular  case,  and  not  exeicis- 
iag  the  busineas  of  a  commoa  carrier,  is  only  answerable 
for  ordinary  neglect,  unless  he  by  express  ctutract  as- 
sumes the  risk  of  a  common  carrier.*  But  if  he  be  a 
COMMON  CARRIER,  he  is  in  the  nature  of  au  insurer,  and 
is  answerable  for  accidents  and  thefts,  and  even'for  a  loss 
by  robbery.  He  is  answerable  for  all  losses  which  do 
not  (all  within  the  excepted  cases  of  the  act  of  God, 
(meaning  inevitable  accident,  without  the  intervention  of 
man)  and  public  enemies.  This  has  been  the  settled  law 
of  England  for  ages ;  and  the  rule  is  mtended  as  a  guard 
against  fraud  and  collusion,  and  it  is  founded  on  the 
same  broad  principles  of  public  policy  and  conve- 
nience •which  govern  the  case  of  innkeepers.''  "598 
This  principle  of  extraordinary  responsibility  was 
taken  from  the  edict  of  the  pnetor  in  the  Roman  law,« 
and  it  has  insinuated  itself  into  the  jurisprudence  of  all 
the  civilized  nations  of  Europe.  But  the  rule  in  the  civil 
law  was  not  carried  to  the  severe  extent  of  the  English 
common  law.  So  in  France,  common  carriers  are  not 
liable  for  losses  resulting  from  superior  force,  as  robbery, 
for  that  comes  within  the  damnum  ftUale  of  the  civil 
law  which  exempted  the  carrier  ;<'  and  the  same  rule  has 
been  adapted  in  the  CivU  Code  of  Louinana.*    In  Scot- 


'  RobiMOD  T.  Daaamtt,  9  Btt.  f  Pall.  416.  Biiad  t.  Dais,  8  Carr.  ^ 
Paym,  S07.  But  io  Gotdon  v.  HuLchiiuoii,  1  Watt*  f  Serg.  S85,  the 
nils  wu  Guried  out  num  aileoiiTelj,  and  it  wh  held  that  a  wagoaer  who 
Guried  goodi  foi  bin,  wu  leipoiuibla  u  a  comoiaD  carrisr,  though  trau- 
portatiou  <ru  anlj  ao  sccaiioual  and  incidtntd  cmplaymeDt,  and  thii  de- 
euioD  tMim  to  b«  biudwl  in  b«ttM  policj  aa  applicabla  to  boaineai  in  tbii 
eanniiy. 

*  Co.  Liu.  89.  a.  Woodlaifa  t.  Curlu,  I  Ral  Air.  3  E.  pL  5.  Lord 
Hah,  in  Cagga  t.  Bcraard,  9  Ijird  RayM.  918.  Lee,  Ch.  J.,  in  Dale  t. 
Hall,  i  WiU.  Rrp.  381.  Forwatd  t.  PiUard,  1  Term  Rtp.  27.  Propria- 
ton  of  tba  Traol  Navi|atioa  t.  Wood,  3  Eip.  Rtp.  137.  Kite;  t.  Hone, 
SBu>g-R*p.Si1. 

»Dig.*.9.l.    ii.4.S.3.1. 

4  C«dt  CiPJJ,  art.  1782.  1764. 1939. 1954 

•  Art  3733. 9735. 3939. 

Vol.  U.  68 
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land,  loss  by  fire  is  also  considered  as  one  happenii^  by 
inevitable  accident,  and  fot  which  the  carrier  is  not  te- 
sponaible  ;  but  Mr.  Bell  insists  thai  loss  by  robbery  ought 
not  to  be  deemed  an  exception  to  the  responsibility  of  the 
carrier,  and  that  the  many  practical  illustrations  in  the 
English  law  ought  to  be  received  "  as  of  more  authority 
than  hundreds  of  dicta  rescued  from  the  cobwebs  of  the 
ciTiliana."* 

Common  carriers  undertake  generally,  and  not  as  a 
casual  occupation,  aud  for  all  people  indifferently,  to  con- 
vey goods,  and  deliver  them  at  a  place  appointed,  for 
hiie  as  a  business, >>  and  with  oi  without  a  special  agree- 
ment as  to  price."  They  consist  of  two  distinct  classes 
of  men,  viz. :  inland  carriers  by  land  or  water,  and  car- 
riers by  sea ;  and  in  the  aggregate  body  are  included  the 
owners  of  stage  wagons  and  coaches,  and  rail-road  cars, 
who  carry  goods  as  well  as  passengers  for  hire,  wagoners, 

teamsters,  cartmen,  porters,  the  masters  and  owners 
*599  of  ships,  vessels,  and  all  watercraft,  'including  steam 

vessels  and  steam  tow  boats,  belonging  to  internal, 
as  well  as  coasting  ana  foreign  navigation,  lighterm«i, 
barge-owners,  canal-boatmen,  and  ferrymen.  As  they  hold 
themselves  to  the  world  as  common  carriers  for  a  reasonable 
compensation,  theyassumetodo  and  aiebound  to  do  whatis 
required  of  them  in  the  course  of  theii  employment,  if  they 
have  the  requisite  convenience  to  carry,  and  are  offered  a 
reasonable  or  customary  price  ;  and  if  they  refuse  with- 
out some  Just  gromid,  they  are  liable  to  an  action.^ 

>  1  Bttl't  Com.  4TD.  The  Gagliih  ud  Amoicui  dttmoM  held  tike 
eommm  eoirien  napoiuible  fbr  lOH  hf  fin.  6m  infn,  ml.  iii.  3M.  Hila 
V.  N.  Jener  Steun  NftTigatioii  Compuiy,  15  C<mn.  JI.  539,  S.  P. 

k  Gidioiim  V.  Hunt,  ]  Saik.  Rfp.  349,  B^  t.  Dile,  8  Carr.  ^  P. 
SOT.  In  this  Iwt  cue  Lord  Abinger  iDggeated,  ttttX  >  town  caimu, 
whowi  c«iti  plj  ftr  hire  neu  the  whuvea,  WM  not  k  oommaa  esniar. 
See  5l*ry  m  Bmlmeirf*,  3S3,  n.  3, 9d  edit,  who  atiniiKlir,  uid  I  think  pn- 
parlf ,  qneetioni  the  Mliditjr  of  thie  distinetioa. 

•  Lawrence,  J.,  in  Hania  *.  Faokwood,  3  TiuuU.  R*f.  364.  Sfry  m 
BaOmtnt,  495, 3d  edit. 

i  Ju^Mtt  T.  IUfM«,  9  Shaw.  lUp.  333.    Lord  Ken]PM,  ud  Adihant, 
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la  Morae  t.  iSZue,'  it  was  decided,  in  the  reign  of  Charles 
II.,  by  the  court  of  K.  B.,  upon  great  consideration,  that 
tile  master  of  a  vessel  employed  to  cany  goods  beyond 
sea,  ia  consideration  of  the  freight,  was  answerable  as  a 
common  carrier.  It  was  admitted  in  that  case,  and  af- 
terwards declared  by  Lord  Hardwicke,  in  Beucher  v. 
Lawsou,^  that  the  action  lay  equally  against  masters  and 
owners  of  vessels.  The  doctrine  in  those  cases  has  been 
recognized  ever  since  ;<>  and  it  applies  equally  to  the  car- 
rier of  goods  in  the  coasting  trade  from  port  to  port,ii  and 
to  a  bargeman  and  hoyman  upon  a  navigable  river.' 
The  cases  are  contradictory  as  to  its  application  to 
wharfingers ;  and  the  latter  cases  do  not  *make  *600 
the  application  to  them.f    They  are  all  liable  in 


J.,  ia  EIms  t.  Gtfwud,  5  Term  Rep.  143.  Holrojd,  J.,  in  BaUon  t.  Do- 
Bonn,  4  Born,  j-  Atd.  33.  VinkUti  t.  Gnod  J,  Rulwap  Co.,  8  Mit$.  f 
WtUby,  373.  1  BiW$  Com.  467.  Dwi^t  v.  Brew>ter,  1  Piek.  Rtp.  50. 
Jenka  v.  Coleman,  3  Samntr,  331.  Story't  Cam.  on  BaUnunU,  p.  333, 
323,  Sd  ed[l.  Bomuy  t.  The  HuDtron,  District  Coart  ot  Muoe,  1S40, 
Vomany  t.  DonsldMni,  5  Mitimiri  Rtp.  36.  Pitton  v.  HagrMh,  Dud- 
U^i  S.  C.  Lav>  i  Bq.  Rtp.  159.  Hale  v.  Nsw-Jsner  Steua  Co.,  IS 
Conn.  Rep.  539.  doe  also  infra,  p.  606,  609.  An  aetiOQ  agaioit  a  com- 
rattn  carrier  upon  the  coitom  ia  fonnded  npoo  a  tort,  and  ariiea  ii  lUlUt*  I 
and  it  ia  nnaeceaiary  to  join  ai  defendant*  al[  the  ownen  of  the  Tshiole 
ttajAojtd  m  tlis  eonref  anea.  Onngs  Bank  t.  Brown,  3  WndeW*  Rtp. 
158. 

>  1  7«al.  Rep.  190. 338.  9  Lra.  Rtp.  69.  Baroia^  v.  Gana,  3  Dcmg. 
389,  S.  P. 

*  Ca*u  ttmp.Hardit.  183. 

<  Sea  Geff  t.  Clinkard,  cited  in  1  WOt.  Rep.  383. 

*  Dale  T.  Hall,  t  WiU.  Rtp.  381.  Proprieton  of  tba  Trent  Navigation 
T.Wood,  3  £(p.JIe}i,]37. 

*  Rich  T.  Kneeland,  Cn.  Joe.  330.  Wardrit  t.  Moniillfan,  9  Eip.  N. 
P.  Cat.  693.    Elliott  v.  Ronalt,  10  Joinj.  Rep.  1. 

r  Bom  t.  Johnaon,  5  Bmrr.  Rtp.  9835.  Maring  f.  Todd,  1  Starkie'i 
Rtp.  79,  are  cwe*  which  coaatenanoe  the  iciea  that  wfaarfingen  an  liaUo 
M  commoa  canien,  bnt  later  aothoritiee  jnatlj  qaeation  tbii  doolrine,  and 
la  Rabarti  t.  Tomer,  IS  Jthm.  Rtp.  339,  Piatt  t.  Hibbatd,  7  Cauen'i  R. 
497,  Blia  t.  Mayo,  10  Vtrmmit  Rep.  60,  and  Dnokar  t.  Bamett,  S  MU- 
Mori  Rtp.  97,  it  wai  oonaidered  that  whrntfingen  were  not  liable  ■■  oom- 
niDD  carrieia,  nnlaai  they  lapeiadd  the   eharaelar  of  caniar  la  that  of 
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tne  whole  extent  of  inland  carriers,  except  so  mr  as  they 
may  be  exempted  by  the  exceptions  in  the  contracts  of 
charter  party  and  bill  of  lading,  or  by  statute.  They  axe 
bound  to  indemnify,  in  cases  in  which  they  are  liable  as 
common  carriers,  according  to  the  value  at  the  place  of 
destination  where  they  contracted  to  deliver  the  goods.* 
There  is  no  distinction  between  a  land  anda  water  carriei ; 
and  so  it  was  declared  by  Lord  Mansfield,  and  the  other 
judges  of  the  K.  B.,  in  the  case  of  The  Proprietors  of  the 
Trent  Navigation  v.  Wood  ;^  and  the  carrier  is  equally 
liable  for  the  acts  of  his  servants  or  agents  and  for  his 
own.     The  maxim  oirespondet  superior  applie?."! 

The  proprietors  of  a  stage  coach  do  not  warrant  the 
safety  of  passengers  in  the  character  of  common  carriers  ; 
and  they  are  not  responsible  for  mere  accidents  to  the 
persons  of  the  passengers,  but  only  for  the  want  of  due 
care.**  Slight  fault,  unskilfulness,  or  negligence,  either 
as  to  the  competence  of  the  carriage,  or  the  act  of  driving 

wbufinj^ ;  thej  are,  like  wartkOMtinat,  bound  onlf  to  ordinary  euei 
Snpn,  p.  591. 

*  WalkJDion  t.  LaughtoD,  6  Joknt.  Rep.  1S4.  Amory  t.  M'Gragnr,  15- 
Ibid.  34.  Oakey  t.  Rimall,  18  Martin'i  Louit.  Rtp,  61.  M'Greger  t. 
Kilgore,  G  Ohio  Rep.  358.     Sedgaiek  an  Damaget,  p.  370. 

t  3  Etp.  N.  P.  Rep.  137.    4  Daugliu,  387,  8.  C. 

*  Cavenagh  T.  Such,  1  Frice'i  Ezck-  Rep.  328.  EUia  t.  Turaet,  8 
Ttnu  Rep.  531. 

*  Artoo  *.  Hgaven,  3  Eip.  N.  P.  Rtp.  533.  Chriatie  v.  Giiggt,  9 
Oanip6.  Rep.  79.  CrolU  t.  Waterhoose,  3  Bing.  Rep.  331.  In  Boies  T. 
Anderaon,  3  Pilerr"  V.  S.  Rep.  150,  it  t>s>  decided,  Ibat  the  Uw  regnla> 
ting  the  naponiibility  of  comnun  carrien  did  not  apply  to  tbe  case  oT 
carrying  liuniaD  beiugi,  such  aa  negro  aliivee,  ddIbh  Iha  loaa  was  occs- 
■ioned  by  the  negligence  and  anikiiralaeii  oF  Ihe  carrier  or  hii  agenl*.  It 
wa>  dpcided  in  TalmiigB  v.  Zanesviils  &.  M.  It.  Cn.,  1 1  Ohio  Rep.  1 97,  that 
if  a  coaob  be  upset  by  the  negligence  o(  Ibe  driTsr,  an  injured  paaaengvt 
may  recover  Lia  damages  from  Ibe  proprielora.  But  Lbe  ccacb  proprietan 
cannot  Tec07Gr  an  indeiniiity  over  agaiaal  Iha  R.  R.  Co.  for  their  negli- 
ganoe  in  not  keeping  the  road  id  repair.  The  proprietoia  in  bolb  caatm 
were  vrongdoen  by  tbeir  nBgliganos,  and  tbe  pn>prielat  of  the  coacb  can 
only  recover  hia  direct  damage!  for  tbe  injury  doue  to  tut  coach  bj  tbe  bad 
Toad  of  the  company. 
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it,  may  render  the  owner  responsible  in  damages 
for  an  injury  to  "the  passengers  ;  they  are  to  be  *601 
transported  as  safely  as  human  foresight  and  care 
will  permit.*  It  was  held  also,  by  Lord  Holt,  that  the 
owners  were  not  answerable  as  carriers  for  the  baggage 
of  the  passengers,  unless  a  distinct  price  was  paid  for  the 
ba^age ;  and  that  it  was  not  usual  to  chatge  for  baggage, 
unless  it  exceeded  a  certain  amount  in  weight  or  quanti- 
ty." But  the  custody  of  the  baggage  is  an  accessary  to 
the  principal  contract ;  and  the  modern  doctrine  and  the 
tendency  of  the  modem  cases  seem  to  be,  to  place  coach 
proprietors,  in  respect  to  baggage,  upon  the  ordinary  foot- 
ing of  common  carriers.'     Whenever  the  owner  of  the 


■  Wotibworth  V.  Willau,  S  Etp.  N.  P.  Atp.  373.  Hayhaw  t.  Boyce,  1 
Slarkie'i  Rep.  323.  Jodm  v.  Bojce,  Rid.  493.  Jackion  v.  Tollctt,  S 
Ibid.  37.  DudFej  t.  amitfa,  1  Camph.  Rep.  167.  Imal  v.  Clul  & 
Clinch,  4  Eip.  N.  P.  Rep.  359-  Sharp  v.  Gni;,  9  Bing.  Rep.  457.  If  a 
euriage  ha  upnt  and  a  psawnger  iDJared,  it  i«  incninlMllt  an  the  part  of 
the  ovaer  to  relisve  binuelT  ftom  damagu  to  proTe  that  the  diirar  waa  a 
penon  of  CDoipetBQt  akill,  of  good  habila,  and  jd  srery  raapect  qaali£ed 
and  milably  prepared  for  the  bnainaia,  aad  that  he  acted  on  the  occaaoa 
with  reoHiDable  akill,  and  with  ths  nlmoat  prndsDca  and  caotkip.  Htokas 
r.  Saltonatall,  13  Pelere,  191.  H'Kiiiney  *.  Neil,  1  M'Lean't  Rep.  540. 
Feck  T.  Nelli,  U.  8.  C.  C.  Obic,  Joly,  1843.  Manny  t.  Talmadge,  3 
M'Lean't  Rep.  157.  Thia  qaeatioa  ai  to  the  reaponiibility  of  tbe  proprie- 
tot*  of  atage  couhea  for  accideule  to  paaaangen.  was  ably  and  learnedly 
daaoaaadinthecaae  of  Ingalla  t.  Billa,  9  Metcalfe  Rep.  I,  and  it  waa  sd- 
jndfed  that  the  proprietora  were  anawarable  for  injoriea  to  a  puaeuger  re- 
■olting  from  a  defect  in  a  coaoh  which  migbt  bave  been  diKOTered  by  the 
tnoat  aareful  and  thoroagh  examiaatioo,  bat  not  from  injoriea  rcBiillipg 
from  dtfeota  not  ao  diacorarable.  Thia  appeara  to  be  a  reuonable  and 
aonnd  diaLinclion.  The  caio  went  farther  and  held  tbal  the  pn^rietor* 
ware  liable  for  an  injury  to  a  paaaeoger  in  leaping  from  Ibe  coach,  pn>Ti< 
ded  it  wai  an  act  under  the  cireamatanee*  of  "  reaaonaUe  precantion." 

k  Middleton  t.  Fowler,  1  SM.  Sep.  383.  Upabare  t.  Aidee,  Camyn'a 
JIep.3S. 

•  Brooke  r.  Rokwick,  4  Bing.  Rep.UXS.  1  Belft  Cam.  475.  Slory'i 
Cam.  334,  335.  Holliater  t.  Nowlen,  19  WfndeU,  334.  Hawkina  t.  Hoff- 
man, 6  Hill  N.  Y.  Rep.  586.  In  the  case  of  the  Orange  County  Bank  t. 
Brown,  9  WeadeWi  Rep.  85,  it  waa  held,  after  a  very  full  diicnaaion,  that 
a  common  carrier,  aa  in  the  caaa  of  the  owner  of  a  ateamboal,  wbo  car- 
riea  paaaengen  and  IheJT  baggage ,  ia  reaponrible  for  the  baggage,  if  loat, 
«ltluHigh  no  diotinct  price  be  paid  for  ita  tianaportation.    But  where  the 


CiOOglc 


601  OF  PERSONAL  PBOPERTY.  [Tut.  T- 

coach  becomes  answeraUe  as  a  carrier  for  the  safety  of  the 
baggage,  he  is  not  discharged  in  consequence  of  any  par- 
ticular caie  over  his  baggage  which  the  passenger  may 
have  voluntarily  assumed.*  The  responsibility  of  the 
proprietors  of  post  coaches  is  now  usnatly  so  limited,  by 
means  of  special  notice,''  as  probably  to  render  this  point 
quite  unimportant.  The  coach,  or  steamboat  or  rail-road 
car  proprietor,  is  not  at  liberty  to  turn  away  passengers,  if 
he  has  sufficient  room  and  accommodation.  He  is  bound 
to  provide  competent  vehicles,  suitably  and  safety 
equipped,  and  with  careful  and  skilful  persons  to 
manage  them.o    He  is  bonod  to  give  all  reasonable  faci- 


bafstga  eomirti  of  ui  ordinary  tntvdliiif  tnmk,  id  which  then  ii  a  Ia>g« 
Mun  or  miKMjr,  szeMding  an  unoant  ordinirily  cainad  for  traTellu>K  ex- 
paoMi,  inoh  nHtney  Ja  not  eonaidetsd  ■■  indudad  nnder  tlie  tano  baggaya, 
ao  «•  to  render  the  carrier  raaponnble  for  it.  Be,  if  a  tnink  oontaining  va- 
loaUe  marchaadiaa,  wa*  depsBtad  aa  baggage  and  loat,  tha  Mtriar  waa 
batdnatlitUa.  Pardee  t. Draw,  35  W«t<l>U,4&9.  HawkiniT.Haffinaa, 
6  HM  N.  r.  lUp.  SB6,  S.  P.  Tha  act  of  ooagreH  of  March  3,  1819.  eh. 
170,  ngnlataa  th«  eonTeyaitee  of  piHangen  in  Amefreaa  veaasla  from  fe- 
nagn  oonDtriea  to  tlie  United  Statea,  ai  to  nnmben  and  their  enbaiateBce. 
The  inbataBce  of  the  English  ftalote  ngalaticna  ra^eting  paaaangen,  ia 
fJTeain  JMolfenSAipping,5thAni.edit.Boaton,  1846,ch.ap.S89.  An 
Eagliah  atatnte  of  S  &  9  Victoria,  enable!  canal  companiea  to  beMma 
eomtnon  caniaiB  of  gooda. 

•  Chambre,  J.,  in  Robinaon  v.  Dnnmora,  S  Bo*.  ^  PnlLtli. 

b  ClaAe  T.  Orey,  6  £u('i  Rep.  5G4.  But  in  aoUiatar  t.  Nowlen,  (aL 
ftp.)  Cole  T.  Goodwin,  19  Wen4tU,  351,  and  Camden  Rait-tnad  Compaay 
T.  Belknap,  31  It.  354,  it  waa  held,  that  a  carrier  conld  not  reetrict  hia 
common  law  liability  by  a  general  notica  that  the  lia^age  of  paeeeDgan 
WM  M  the  riak  of  the  ownen,  even  Ihoagh  that  notice  be  btooghl  h«nM  to 
the  knowledge  of  the  owner.  The  reatriction  can  only  be  by  expnm 
«OBtraet. 

'  Bretherton  t.  Wood,  3  Bred.  ^  Bing.  Rip.  54.  lenid  T.  (3aik  fc 
Clinch,4£i]i.JV.P.JI<p.359.  Alton  t.  Heaven,  3 /Ud  533.  Grofla¥. 
Waterhonee,  3  Bug.  Rep.  319.  Chriatie  v.  Oiiggi,  3  Campi.  N.  P.  ttp. 
79.  Jackaon  t.  Totlett,  3  Starldt't  Rep.  37.  L  BtlTt  Com.  463.  JeMka 
V.  Coteman,  9  ffannur'*  Rip.  391. 234.  Sharp  t.  Grey,  9  BingUat,  451. 
Anaell  v.  Waurimsae,  3  Ckitty'i  Sep.  1.  Uenitei  r.  Cooper,  4  Etp.  Rep. 
360.  1  BilTi  Cam.  463.  Story  on  BailmtnU,  375,  Sd  ediL  In  the  eaae 
of  Jenolu  T.  Coleman,  it  waa  held,  that  tha  jntiprietor  waa  not  bonnd  to 
nceire  paieangera  who  wonld  not  eompl;  with  the  reaaonabk  lafalitia— 
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lities  for  the  recepli<»i  aod  comfort  of  the  passen- 
gers, and  to  use  all  precautioas,  *as  &r  as  human    *602 
care  and  foresight  will  go,  for  their  safety  on  the 
load.    He  is  answerable  for  the  smallest  negligence  in 
himself  or  his  servants.* 

The  books  abound  with  strong  cases  of  recovery 
against  common  carriers,  without  any  iault  on  their  part 
and  we  cannot  but  admire  the  steady  and  firm  support 
which  the  English  courts  of  justice  have  uniformly  and 
inflexibly  given  to  the  salutary  rules  of  law  on  this  sub- 
ject, without  bending  to  popular  sympe^ies,  or  yielding 
to  the  hardships  of  a  particular  case.  In  Morse  v.  Slue,^ 
armed  persons  had  entered  on  board  the  vessel,  in  the 
night  time,  in  the  river  Thames,  under  pretence  of  im- 
pressing seamen,  and  plundered  the  vessel ;  and  in  For- 
ward V.  Pittard,"  the  common  carrier  lost  a  parcel  of 
hops  by  a  fire,  which,  in  the  night,  originated  within  one 
hundred  yards  of  the  place  where  he  had  deposited  the 
hops,  and  lagii^  with  irresistible  violence,  reached 
and  destroyed  them.  The  loss  in  both  those  cases  was 
by  inevitable  misfortune,  without  the  least  shadow  of 
neglect  or  fault  imputable  to  the  carrier ;  and  yet  Sir 
Matthew  Hale,  in  the  one  case,  and  Lord  Mansfield  in 
the  other,  delivered  the  unanimous  opinion  of  the  K.  B. 
in  favour  of  a  great  principle  of  public  policy,  which  has 
proved  to  be  of  eminent  value  to  the  morals  and  com- 
merce of  the  nation,  in  succeeding  generations.  The  rule 
makes  the  common  carrier  in  the  nature  of  an  insurer, 
and  answerable  for  every  loss  not  to  be  attributed  to  the 


of  Cha  boat  or  nhicle,  or  were  {iiilty  of  gnM  mnd  vnlgu  liaUtt  of  cob- 
doet,  or  irbo  wars  duorderljr,  or  wboM  characten  were  nneqairaeany 
bad,  or  irboae  object  wu  eleui;  for  hoatile  ot  iDJnriaui  purpocm.  Starf 
n  Boilmtnti,  3TS,  Sd  edil. 

•  Aalon*.  Hatvat,^  Bip.  If.  P.  Rtp-SSS.  Chriitie  v.  Gi'lggi, 3  Cmmfb. 
N.  P.  Rtp.  79.  Siorg'$  C«mm.  379.  Stoke*  t.  SBltonatall,  13  PtUrT 
Stp.  161. 193. 

k  Sapn,  p.  999. 

•  1  Term  JUp<  37. 
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act  of  God,  or  public  enemies.  According  to  Lord  Holt, 
it  was  "  a  politic  establishmeDt,  contrived  by  the  policy 
of  the  law,  for  the  safety  of  all  persons,  the  necessity  of 
whose  afiairs  obliged  them  to  trust  tliese  sorts  of  persons  j" 
and  it  was  introduced  to  prevent  the  necessity  of  going 
into  circumstances  impossible  to  be  unravelled.     The 

law  presumed  against  the  public  carrier,  unless  he 
*603     could  show  it  was  done  'by  public  enemies,  or 

such  acts  as  could  not  happen  by  the  interventiott 
of  man,  as  lightning  and  tempests.  If  it  were  not  fw 
such  a  rule,  the  carrier  might  contrive,  by  means  not  to 
be  detected,  to  be  robbed  of  his  goods  in  order  to  share 
the  spoil. »  SheriSs  and  gaolers,  in  res]>ect  to  debtors  in 
custody,  have  been  placed  under  the  same  responsibility 
as  common  carriers.  >> 

The  common  earner  is  responsible  for  the  loss  of  a 
box  or  parcel  of  goods,  though  he  be  ignorant  of  the  con- 
tents, or  though  those  contents  be  ever  so  valuable,  un> 
less  he  made  a  special  acceptance."     But  the  rule  is 


'  Jonef  on  Bailnttnl,  79—85.  Lord  Holl,  in  Coggi  t.  Bamud,  9  U. 
Rajnn.  909.  Barelajr  v.  Hygsaa,  elMd  id  1  Ttrm  Rep.  33.  TrenI  Ntri- 
fltion  Co.  T.  Wood,  3  Eip.  N.  P.  Rtp.  127.  Hyde  t.  Tnnt  and  Me»B]> 
NsTigalioa  Co  ,  5  Ttrm  Rtp.  339.  If  s  tbwiI  ba  l«t  by  mrana  at  Ui* 
■hiftiag  of  ■  buoj  in  tbs  channel,  tbe  comniDD  carrier  ■  iLiU  mponaihle. 
Il  wu  not  en  unniiideblB  peril.      Reerea  t.   Waterman,  9  Sftti'i  S.  C. 

Rep.  137. 

k  Elliolt  r.  Duke  of  Norfolk,  4  Trrm  Rip.  769-  Aleepl  t.  Eylea,  3  H. 
BlacJc*.  Rep.  108.  Gte«u  t.  Hem,  2  Pena.  Rep.  by  P.  f  W.  167.  Cb.  J- 
Gtbaon,  in  thi*  lait  cats,  rindtcatea  witb  greal  force  Ibe  itera  poticj  of  the 
role  of  Iba  common  lav,  in  iU  application  lo  ehBrifb  and  guolen.  The 
Cfde  Napoleon,  and  the  Civil  Code  of  Lauitiaaa,  hare  declaivd,  in  the 
>ame  words,  tbet  carrien  and  wetermen  were  iubject  lo  the  like  oblign- 
tioni  and  dutiee  ee  taTemkeepen,  and  tbat  tbey  were  reiponiible  for  fimdi 
entiiuted  to  them,  againet  Iom  and  duna^e  by  tbell  or  otbenriee,  Bitle« 
they  could  ahow  that  the  Ion  proceeded  fnun/«ru  majnrt,  m  nnooDtnl- 
lable  OTUita.  Code  NapoUon,  ait.  1929.  1953,  1354.  IT83,  1784.  CiwU 
Code  of  Louiiiatia,  ui.  9732.  3735.  2910.  2939. 

•  Titcbbume  t.  White,  1  Sir.  Rep.  145.  Phillipe  v.  Earie,  8  Pick.  Rtp. 
189.  Malpica  v.  H'Konn,  1  MiUtr'o  UtuU.  Rep.  348.  The  laUer  obk 
•peaki  of  the  principle  aa  donbtfol ;  bnt  conelnde*  it  to  be  Iba  batter  tfitifan. 
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subject  (0  a  .easonable  qualification  ;  and  if  the  owner 
be  guilty  of  any  fraud  or  imposition  in  respect  to  the  car- 
rier, as  by  concealing  the  value  or  nature  of  the  article, 
or  deludes  him,  by  his  own  carelessness  in  treating  the 
parcel  aa  a  thing  of  no  value,  he  cannot  hold  him  liable 
for  the  loss  of  the  goods.  Such  an  imposition  destroys 
all  just  claim  to  indemnity  ;  for  it  goes  to  deprive  the 
carrier  of  the  compensation  which  he  is  entitled  to,  in 
proportion  to  the  value  of  the  article  intrusted  lo  his 
care,  and  the  consequent  risk  which  he  incurs  ; 
•and  it  tends  to  lessen  the  vigilance  that  the  car-  '604 
rier  would  otherwise  bestow.* 

If  goods  be  destroyed  by  necessity,  as  by  throwing 
them  overboard  from  a  vessel  or  barge,  for  the  preserva- 
tion of  the  vessel  and  crew  in  a  tempest,  the  carrier  is 
not  liable.''  The  responsibility  of  the  common  carrier 
does  not  commence  until  there  has  been  a  complete  de- 
livery to  him  ;  and  if,  according  to  the  usage  of  the  busi- 
ness, it  be  a  sufficient  delivery  to  leave  the  goods  on  the 
dock,  by  or  near  the  carrier's  boat,  yet  this  must  be  ac- 
companied with  expre.ss  notice  to  the  carrier."  When 
the  responsibility  has  begun,  it  continues  until  there  has 
been  a  due  delivery  by  him,  or  he  has  discharged  him- 
self of  the  custody  of  the  goods  in  bis  character  of  com- 
mon carrier.'^  There  has  been  some  doubt  in  the  books, 
as  to  what  facts  amounted  to  a  delivery,  so  as  to  dis- 
charge the  common  carrier.     If  it  be  the  business  of  the 

tbal  the  muter  woald  be  rospanetble  for  a  trunk  or  parcel  received  on 
tnard  of  e  veaeel  withonl  any  iiiformnlioii  of  Ita  conteDti,  Dnleo  there  be  a 
DOtlee  or  deelaralion  that  he  vu  not  to  be  reapoDiibla. 

>  GJbboD  T.  Paynton,  4  Burr.  Rtp.  SS98.  Clay  v.  Willan,  S  M.  Blaeit. 
Rip.  398.  hatMoa  t.  Donoran,  4  Barme.  ^  Aid.  31.  Phtllipa  t.  Eaile,  8 
Pick.  Rtp.  182.  Baldirhi  t.  Collina,  9  Rabintmei  LouU.  Rtp.  468.  And 
•ee  tupra,  601,  note  a. 

k  Mooee'e  eaee,  IS  Co.  63.    Smith  v.  Wright,  1  Cainit'  Rtp.  43. 
•  Packard  *.   Gelman,  6  CmBen'i  Rep.  7ST.      And  eee,  alw,  Selway  *. 
Holloway,  1  Ld  Raym-ie.     Cobban  T.  Downe,  5  £tp.  JI>p.  41. 

i  Ganjde  t.  IVant  and  Meney  NaTtgatioa  Compaay,  4  Term  Rtp.  581. 
Hyde  t.  Treat  and  Heney  NavigatioD  CompaDy,  5  Term  Rtp.  389. 
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carrier  to  deliver  goods  at  the  house  to  which  they  were 
directed,  he  is  bound  to  do  so,  and  to  give  notice  to  the 
conpignee,"  In  Hyde  v.  Trent  atui  Mersey  Navigation 
Company,*'  it  was  much  discussed  whether  the  carrier 
was  bound  to  deliver  to  the  individual  at  his  house,  or 
whether  he  discharged  himself  by  delivery  to  a  porter,  at 
the  inn  in  the  place  of  destination.  The  opimm  of  the 
majority  of  the  court  (though  there  was  no  decisitm  on 
the  poiut)  was  that  the  risk  of  the  carrier  continued  un- 
til a  personal  delivery  at  the  house  or  place  of  deposit  of 
the  consignee,  with  notice.     The  actual  deUvery  to  the 

proper  person  is  generally  conceded  to  be  the  duty 
606*     of  the  carrier;'  "and  it  is  settled  that  he  cannot 

dispute  the  title  of  a  party  who  delivers  goods  t* 
him.'  The  consignee  may  lake  chai^  of  the  goods  on 
their  passage,  and  before  (hey  hare  arrived  at  the  ezHeme 
or  tiltimate  place  of  delivery,  and  the  carrier's  risk  will 
then  terminate.^  In  New- York,  it  was  held,  in  Ostran- 
der  V.  Brovm,^  that  placing  goods  on  the  whari^  withont 


>  Golden  T.  Mumiog,  3  Win.  Sfac;t(.JItj>.9ie.  3  WiUm.iSi.  433.8. 
C.     Stan  T.  Crowley,  1  IfCUl  4  Ymmg,  139. 

i  5  Term  Rep.  369. 

«  Smith  T.  Home,  8  Taunt.  Rep.  144.  Bodenh»ni  v.  B«Dnel,  4  PrUt't 
Mxek.  Rep.  31.  Uaraetl  t.  Willu,  5  Barme.  j-  AU.  53.  Doff  t.  B^d, 
3  Bred.  ^  Bing.  Rep.  1T7.  Bannejr  r.  Tlw  Hnntran,  Dutricl  Court  ot 
MuDi,  1840.  iDHiuchaiDpT.  LuieuterB.W.  Co.  eir«Mi^  W.4S1, 
tbe  impoituit  principle  wu  declared,  that  if  a  parcel  be  delivered  to  the 
Mirier  wboee  priacipale  curj  only  Ut  a  particnlar  pi>ce,  to  be  earned  eco- 
tinaoaal;  by  difiereut  Udn  to  tbe  ultimate  place,  the  prindpala  remain  !«• 
ipamiUe  for  the  safe  delivery  to  the  ultimate  deetination. 

t  Milee  t.  Cattle,  6  Bitig,  S*p.  743. 

•  Straus  T'  Natally,  4  Bot.  ^  Pall.  16. 

t  15  JoAtu.  A(p.39.  InCbickeringv.  Fowler,  4Pti:i.R<^3TI,it<n» 
lleld,  that  in  the  abeence  of  any  apecaal  ODetam,  a  deliTery  at  the  vier/, 
wbioh  ii  the  tuna]  place  of  dalirary,  loilA  notice  lo  the  comignee,  ia  a  de- 
Uvery to  tbe  conaignee.  Honaa  v.  Sebooner  Lexington,  N.  Y.  Diatiict 
Conrt,  9  JV.  V.  Legal  Obtener,  4,  S.  P.  The  aame  mle  waa  declared  in 
Cope  T.  Cordora,  1  RaaWi  Rep.  S03  j  and  it  wa«  groonded  on  the  hct  of 
the  general  piactioe  in  relation  to  goodi  coming  from  a  toiwgn  port.  In 
»ev  YsA,  in  tbe  caw  of  Fox  V.  Bloaaon,  (S.  Y.  Commn  FUu,  Oclobar» 
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notice  to  the  consignee,  is  not  a  delivery  to  the  consignee, 
so  as  to  dischai^e  the  carrier,  even  though  there  was  a 
usage  to  delirer  goods  in  that  manner.  The  carrier 
must  not  leave  or  abandon  the  goods  on  the  wharf,  even 


1838,)  it  iru  proTad  npOD  tht  tiul  to  be  the  DndenlaDdiDf ,  thit  tha  cw- 
rier*!  mponnbUity  eaaaed  wb*D  tht  BOO«b  won  landtd  an  lit  yiharfi  but 
the  deaition  wm  that  Uie  deUTcrf  wh  not  complete  until  the  gooda  wen 
careltally  aeparUsd  Bad  deeigDated  for  the  couignee.  And  in  the  cue  of 
FiMTd  T.  Bntdler,  decided  in  the  eupreme  eoqrt  ot  Loaiaiank,  m  the  win* 
tar  af  1831—39,  it  wh  held,  that  landing  goodi  by  the  captain  of  a  *enel 
on  the  leT«a  at  New  Urleaw,  being  the  nanal  |dae«  of  nntaading,  with  no- 
tice in  Ibe  newapqiani  to  the  conaignMi  wbb  not  nifficieat.  Th*  ootiM 
■nnat  b«  broaght  home  to  the  coniignee.  So,  a  person  nadertook  to  oairy 
hole*  of  lumber  down  Uienrar  to  a  certain  cove,  and  being  refhsed  a  place 
of  depoeil  there,  he  depoeiled  them  near  bjr,  in  ai  eafe  a  place  aa  cenM  b« 
fbnnd,  and  left  them,  and  tbay  ware  afterwardi  eairied  away  by  the  flood 
and  loat,  and  he  waa  heldteaponaiUe.  The  carrier  did  not  continaebiaearo 
until  he  had  given  notice  to  the  owner,  and  nntil  the  [alter  bad  a  raaiona- 
ble  time  to  asaume  the  caie  of  them,  and  therefore  he  waa  held  liable. 
Picket  *.  Downer,  4  Vmmmt  Rep.  31.  la  the  caae  of  Gibaon  v.  CDlver, 
IT  Wendell,  305,  the  duty  of  the  common  carrier  received  a  full  diacnision, 
and  it  waa  coniidered  to  be  the  lettled  rule,  that  Bcinal  delivery  of  tha 
gooda  to  the  cooaigDoe  waa  nscenary  in  order  to  diicharge  Ihe  carrier,  nn- 
lata  it  waa  the  coana  of  the  boaineea  to  leave  the  gooda  at  apeciGed  placea, 
and  then  Mtict  of  the  airiva!  and  place  ofdepoeit,  cornea  in  lien  of  peraon- 
al  delivery.  Carrien  by  ahips  and  boata  moat  atop  at  the  wharf,  and  rail- 
road can  muat  remain  on  the  track.  Nothiog  will  diapeoae  with  the  ne- 
Ceaaity  of  tha  notice  inataad  of  actaal  delivery,  but  aome  uniform  and  noto- 
rioQi  unge  praeomed  to  be  known  to  the  c«naigqra.  The  neceaily  of  do- 
Unry  of  baggaj;a  to  the  paaaeiiger  at  the  end  of  hia  jouraey  by  the  eom- 
m<w  carrier  befbre  hia  reaponeibility  can  ceaae,  waa  atrongly  inenlcated  Ytf 
Um  judgea  m  the  case  of  Cols  v.  Goodwin,  19  WtadeU,  251,  and  alao  in 
Powell  V.  Myen,  S6  WtadeU,  591.  So  in  Hemphill  v.  Chenie,  6  WatU 
4  Serf.  63,  it  waa  held  that  the  reaponeibility  of  a,  carrier  upon  tkt  Okia 
Rtoer  did  not  ceaie  i^ion  the  delivsry  of  gooda  on  the  wharf  with  notice  to 
the  oonaignee.  There  muat  be  an  actnal  delivery  lo  the  conaigaee.  Though 
aa  a  general  rule  the  carrier  muiL  deliver  the  gooda  to  tha  cenaignea  at  tba 
place  of  delivery,  yet  where  the  tranaportation  ia  by  veseela  or  boata,  notice 
of  the  arrival  and  place  of  depoait  oomea  in  lieu  of  peraonal  delivery.  If 
the  conaigaee  be  dead  or  cannot  be  found,  or  refuaea  to  receive,  the  carrier 
may  relieve  bimMtf  by  placing  the  goods  in  atore  with  a  raaponnble  person 
in  that  baaine«  at  tliat  plaoe^aad  the  storekeeper  becomes  Ihe  agent  or 
bailMof  the  owner  of  the  properly.    Flak  v.  Newton,  1  Dtni«,^. 
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though  there  be  an  inability  or  refusal  of  the  consigoee 
to  receive  them. 

As  carriers  by  water  were  liable  at  common  law  to  the 
same  extent  as  land  carriers,  and  as  their  responsibility 
was  more  extensire,  and  their  risk  greater,  from  the  fa< 
'CiLiiies  for  the  commission  of  acts  of  fraud  and  violence 
upon  the  water,  it  was  deemed,  in  England,  a  proper 

case  for  legislative  interference  to  a  guarded  and 
•606    limited  extent.     The  statute  'of  7  Geo.  II.  ch.  15, 

and  26  Geo.  IH.  ch.  86,  and  53  Geo.  HI.  ch.  169, 
exempted  owners  of  vessels  from  responsibility  as  com- 
mon carriers  for  losses  by  fire ;  and  provided  further, 
that  the  owner  should  not  be  liable  for  the  loss  of  gold, 
silver,  diamonds,  watches,  jewels  or  precious  stones,  by 
robbery  or  embezzlement,  unless  the  shipper  inserted  in 
the  bill  of  lading,  or  otherwise  declared  in  writing  to  the 
master  or  owner  of  the  vessel,  the  nature,  quality,  and 
value  of  the  articles  ;  nor  should  he  be  liable  for  embez- 
zlements, or  loss  or  damage  to  the  goods  arising  &om  any 
act  or  neglect,  without  his  fault  or  privity,  beyond  the 
value  of  the  ship  and  freight ;  nor  should  part  owners  in 
those  cases  be  liable  beyond  their  respective  shares  in  the 
ship  and  freight."  Though  we  have  only  in  one  or  two 
instances  such  statute  |m>visionB  in  this  country,^  yet, 


>  Wilaon  v.  Dickvia,  3  fiomw.  ^  Aid.  3.  The  tUMU  ot  S3  Geo.  HI. 
fnrthar  limitad  the  rMpoDiibility  oF  ihip.ownsra  for  dBtaifre  dong,  vitboat 
their  faalt,  to  other  veuela  or  their  ctrgoei,  to  the  value  of  the  atiip  dooif 
the  dama^  at  the  lime  or  the  aceidsnt. 

t  la  HaMachuietls,  the  reepoDiibility  of  owiien  waa,  by  a  atatnle  pawed 
ia  1618,  and  re-enacted  in  the  Revitti  Stntuitt  of  1835,  part  I.  tit.  13. 
ch.  33.  aec.  1  and  3,  lirotted  lo  the  Talae  of  their  inlei'aM  ia  the  ihip  aad 
freight,  in  caaea  where  thejr  were  liable  for  ioae  and  damage  oocaalonad  by 
the  acta  of  the  ntarter  or  marinera.  Bjr  the  atatato  of  New  York  of  A^ 
13th,  1830,  oh.  303,  the  cDndnct  of  canal  boats  are  under  apeoifis  regala- 
tiona,  and  freifht-boali  art  bonnd  to  a^rd  facllitiea  to  the  paaaage  of  pack- 
et or  pamngBr  bnata,  through  tbe  locka  and  on  the  canala,  and  the  maa- 
tar  and  ownsra  are  held  rsapooiible  in  dam^ai  for  injuria*  iMolting  fhm 
anjr  undue  Doa-campUance  with  their  duty.  Famawoith  *.  Otvot,  6  Gtm- 
m'i  Rtf.  698- 
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according  to  the  modem  English  doctrine,  which  may  be 
applicable  with  tia,  carriers  may  limit  their  reaponsibility 
by  special  notice  of  the  extent  of  what  they  mean  to  aa- 
sume.  The  goods  in  that  case  are  understood  to  be  de- 
livered on  the  footing  of  a  special  contract  superseding 
the  strict  rule  of  the  common  law ;  and  it  is  necessary, 
in  order  to  give  effect  to  (he  notice,  that  it  be  previously 
Imiught  home  to  the  actual  knowledge  of  the  bailor,  and 
be  clear,  explicit  and  consistent.*  The  doctrine  of  the 
carrier's  exemption  by  means  of  notice,  from  his  extraor- 
dinary responsibility,  is  said  not  to  have  been 
known  until  iha  case  of  Forward  'v.  PUtard,  in  'fiOT* 
1765  ;i>  and  it  was  finally  recognized  and  settled 
by  judicial  decision  iu  Nichobon  v.  Willan,"  in  1804. 
The  language  of  the  court  in  Sodenham  v.  Bennet*  and 
in  Garnet  t.  WUlatijO  is,  that  those  noiicea  were  intro- 
duced to  protect  the  earner  only  from  extraordinary  events; 
or  from  that  responsibility  by  mistake  or  inadvertence 
which  belongs  to  him  as  an  insurer,  and  not  from  the 
consequences  of  the  want  of  due  and  ordinary  personal 


•  Butler  *.  HeBne,  9  Cimpb.  Rep.  415.  Cnbdea  T.  Ballon,  Ibid.  lOS. 
Goager  v.  Jollj,  1  HoU'iRtp.Sn.  UsyhsvT.  E&mci,3  Bona.  ^  Crrn, 
601.  Brooke  T.  Pickwick,  4  £tiv.JI<p.  318.  Il  ii  aot  Bnffinidiit,  io  order 
lo  fix  notice  on  a  puty,  that  it  wu  iniorted  weekly  in  a  nfwspapei  which 
the  party  took.  Rowley  t.  Heine,  3  Biag.  Rtp.  1.  The  difficulty  or  giving 
the  lequiaite  notice,  uid  the  K.  R,  in  Kerr  t.  WiJIaa,  S  Stnkic'i  Rtp.  S3, 
■rises  froiD  (he  attrmpt  of  the  carrieilo  depart  frain  the  old  rule  of  the  com- 
moQ  law. 

k  Burrough,  J.,  B  Taunt.  Rtp.  146. 

•  5  EaiVi  Rep.  SOT. 

•  4  Ptia't  Bxek.  Rtp.  31. 

•  5  £arii<o.  $  Aid.  S3.  Mr.  Bell  etrongly  eoDdemni  the  policy  at  n- 
•iricling  the  rosponsibilily  of  Iho  commsn  carrief  by  moani  of  the  notice  j 
and  be  aaye  the  efTcct  of  notice  ought  leEilJmslely  (o  be  coaSned  to  the 
legulalion  of  the  contidr; ration  lot  risk  ;  and  that  Ihc  carrisr  oaghi,  at  all 
evealB,  to  be  held  to  the  ordinary  diligence  of  ihe  contract,  and  rflspoiiBibM 
for  Ihs  reasonnblfl  amount  or  loss,  according  to  the  ippeeriace  oS  the  pack- 
age delivered,  if  the  owner  does  not  choose  to  pay  thii  amouat  of  the  pre- 
miam,  nnlen  he  abows  a  iptdal  agreement,  or  evidence  not  merely,  of 
notice,  bat  of  iM«nil  to  thai  notice.    1  Btlfi  Com.  473—475. 
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care  and  diligence.  It  has  been  strenuously  ui^ed  in 
some  of  the  cases,  that  there  was  no  sound  distincticMi,  as 
to  the  responsibility  of  the  common  carriei  under  the  no- 
tice, between  ordinary  negligence  and  misfeasance  of 
him  or  his  servants.  Be  that  as  it  may,  it  is  perfectly 
well  settled,  that  the  carrier,  notwithstaading  notice  has 
been  given  and  brought  home  to  the  parly,  continues  re- 
sponsible for  any  loss  or  damage  resulting  &om  gross  ne- 
gligence or  misfeasance  in  him  or  his  servants  ;  and  (he 
question  of  responsibility  has  generally  turned  upon  the 
fact  of  gross  negligence.' 

The  English  judges  have  thought  that  the  doc- 
*608  trine  of  'exempting  carriers  from  liability  by  notice 
had  been  carried  too  far ;  and  its  introduction 
into  Westminster  Hall  has  been  much  lamented. i>  The 
decisions  in  this  country  have  shown  a  firmness  of  pur- 
pose not  to  relax  the  strictness  of  the  English  rule  in  re- 
spect to  the  responsibility  of  common  carriers,  and  they 
have  shown  an  inclination  even  to  restrict  the  effect  of 
notice  upon  that  responsibility-c 


•  Elti* T.  Turner, 8  TemRtp.SSl.  BMkv.Evu>,16  Eatft  Sep.3i7. 
Smith  T.  Home,  6  Taunt.  Rip.  144.  Birkett  t.  Willttu,  3  Benac.  ^  Ali. 
3SG.  BftUou  T.  DaDDviD,  4  Ihid.  31.  GuneK  t.  Willan,  S  Ibid.  53, 
81e&t  V.  Fagg,  5  Ibid.  349.  Duff*.  Badd.  3  Brad.  ^  Bing.  177.  Loire 
T.  Boolh,  13  Pritt't  Exch.  Rtp.  329.  Broock  t.  Pickwick,  4  Biag.  Btp. 
218.  IS  B.  Maori,  447,  S.  C.  W^ld  t.  Fickford,  S  Mieim,  ^  W.  443. 
Cartiara,  titer  the  notjce,  are  not  liable  Tar  a  robljerj  b]>  their  lervanti,  if 
there  hu  beea  great  cardewiieaa  on  the  part  of  the  owner,  and  no  |froa 
negti|ence  on  their  part.    Bradley  v.  Waterhanae,  1  D»iuon  j'  Uei/d,  1. 

k  See  Smith  t.  Home,  6  Taunt  Rep.  144. 

•  Eagle  T.  While,  6  TTAarfiia'tiltp.  516.  In  the  caw  of  Banie7T.PiTD- 
tisi  &.  Caller,  4  Hair.  ^  Jo&nt.  317,  it  waa  a  qneition  raieed,  but  left  nn- 
decidad,  whether  a  common  carrier  can  eionervte  himaelf  from  the  reapon- 
•ibilit]',  bj  meant  of  a  previoua  notice  ;  but  if  he  can,  the  notice  ahonld, 
■t  leait,  be  plain,  explicit  and  free  from  ali  ambignitj.  It  waa,  howerer, 
declarad  Id  Baekman  v.  Shoiuo,  5  Ansir,  ITS,  and  in  Bingham  t.  Rogera, 
6  Watli  ^  Serg.  495,  thai  common  carrien  might  by  tpteial  tentraet,  li- 
mit the  extent  at  their  reaponiibilily.  In  Atwood  t.  The  ReUanee  Trana- 
portation  Company,  (9  Waft*'  Rep.  87,)  Ch.  J.  GibMn  qoeatlona  the  poli- 
cy of  the  new  rule,  that  the  carrier  may  leaaen  hia  commMi  law  reaponai- 
bilily  by  a  apacial  agreement,  and  it  waa  held  thai  exceptiMU  M  tbecva- 
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In  New- York,  the  Boglisb  common  lav  on  the  subject 
'  the  general  responsibility  of  common  carriers  has  been 


in  rale  wen  to  be  rtiictly  coiutnied.  Id  Ofaia,  in  Ibe  csm  of  Jones  t. 
■orheea,  10  Ohio  Rep.  145,  the  court  declarad  that  ths  proprielon  of  stage 
icha  vara  commou  ourisn,  and  that  tfaeir  liabilities  could  not  be  limit- 
by  actual  noticB  to  a  tTBTcller,  thai  bii  baggage  wu  at  his  own  risk,  wtd 
it  a  mtah  in  bii  tnuik  was  pert  of  his  baggage.  So  also,  in  New  York, 
the  esses  of  HoUirter  t.  Newlen,  19  WendtU,  234,  Cde  t.  Goodwin, 
III.  SSI,  Camden  R.  R-Co.  t,  Belknap,  31  Ibid.  354,  and  Gould  r.  HUI, 
Ffr'lTi  Rip.  G33,  it  was  dedded  that  stage  coach  praprietors,  and  other 
mmon  carrieia,  conld  not  teitiict  thdr  common  law  lialrility  bj  a  gene- 
notice  that  (he  baggage  of  possengen  was  at  the  risk  or  the  ownen, 
m  though  the  notice  was  bronght  borne  to  the  knowledge  or  tbe  owner. 
ithiig  short  of  an  express  contract  or  epecial  acceptance  as  between  tbe 
iprietor  and  owner  would  be  enfficient.  Those  decisions  contain  jtij 
med  and  able  diacnsaioni  of  the  sabject,  and  the  solidity  and  policy  of 
stem  mle  of  the  common  law,  are  ably  and  snccessfulty  vindicated. 
t  Ihangh  cmnnion  corrisri  cannot  contract  for  a  restricted  reponaibiiity, 
other  baiUetfor  Aire,  may  so  contract  and  leave  the  whole  riik  in  cases 
I  rrom  fraud,  on  the  owner  of  the  property ;  and  it  has  been  held  that 
owners  of  a  steamboat  undertaking  for  hire  to  low  a  canal  boat  and  her 
go  on  tbe  Hadaon  rivei  while  the  master  and  hands  of  the  canal  boat  re- 
in on  board,  and  in  poasesaiun  and  charge  of  the  property,  are  not  com- 
n  caxTiara,  but  ordinary  bailees  for  hire,  and  as  it  was  atipnlsted  that  the 
al  boat  wu  to  be  towed  a(  Ok  Title  of  htr  masler,  tbe  ownen  of  tbe 
unboat  were  not  responsihle,  even  for  the  want  of  ordinary  care  and 
L  Alexander  v.  Greene,  3  Hill,  1.  But  this  case  was  reviewed  and 
ined  in  the  Xew  York  Contt  of  Etmn,  7  Hill,  533.  The  English  Ha- 
!  (1  Wm.  IV.  ch.  68,}  made/or  the  more  effetlual  protection  of  cmrnum 
Here  for  kirt,  declares,  that  they  shall  not  be  liable  for  the  loi*  of,  or 
ry  to  any  property  of  the  firilowing  description ;  that  is  la  lay,  of  gold 
ilver  coin,  or  gold  or  silver  in  a  manofactared  or  unmanafactared  state, 
ny  preciont  stones,  jewellery,  watches,  &c.>  bills,  notes,  writings,  pic- 
s,  plated  artiolea,  glass,  silks,  fors  or  lace,  contained  in  any  parcel  to 
carried  for  bin,  or  to  aceompany  a  passenger  in  any  pnblic  conveyance, 
re  tbe  valne  exceeds  lOL,  unless  delivered  as  such  with  an  express  fat- 
declaistioQ  of  the  value,  and  the  earner  to  be  eniitled  to  an  iucraased 
of  charge,  according  to  previoa*  notice.  See  Hintan  v.  Dibbin,  3 
Ipi.  4-  BUii,  H.  8.  646,  on  the  strict  constmdion  of  the  atatnte. 
public  notice  is  to  limit  the  responsilNlJtj  of  the  carrier  in  respect  to 
r  goods.  The  exception  in  bills  of  lading  of  goods  on  inland  naviga- 
,  of  ■'  dangen  of  tbe  river  which  are  unaTindabIe>"  Durows  Ihe  liability 
la  boat-owner,  and  exempts  him  fram  liatnlily  for  acddenu  and  loss  oc- 
aned  by  hidden  cbitnictiow  itewty  placed  in  tbe  river,  and  whidi  hn- 


fully,  explicitly,  and  repeatedly  recognized  in  its  tnU 
extent ;  and  equally  in  respect  to  carriers  by  land  and 
water,  and  equally  in  respect  to  foreign  and  inland  na- 
vigation."    In  Elliot  v.  Rossell,  the  whole  doctrine  was 
extensively  considered  ;  and  it  was  understood  and  de- 
clared, that  a  common  carrier^warranted  the  safe  deli- 
very of  goods,  in  all  but  the  excepted  cases  of  the  act  of 
God  and  public  enemies  ;  and  that  there  was  no  distinc- 
tion between  a  carrier  by  land  and  a  canier  by  water, 
whether  the  water  navigation  was   internal   or  foreign, 
except  so  far  as  the  exception  is  extended  to  perils 
•609     of  the  sea  by  the  special  terms  of  the  contract  'con- 
tained in  the  charter  party  or  bill  of  lading.     It 
was  further  shown,  that  the  marine  law  of  Europe  went 
to  the  same  extent,  as  did  also  the  civil  law,  and  the  law 
of  those  nations  in  Europe  which  have  made  the  civil  law 
the  basis  of  their  municipal  jurisprudence.    The  princi- 
ple appeared  to  be  sound  and  wise,  and  to  have  a  very 
general  reception  among  nations.      I'he  same  doctiine 
was  again  declared  in  New  York,  in  Allen  v.   SetoaU  ;^ 

mui  ikill  and  foreaight  coald  not  diacover  ftud  avoid.     Gordon  v.  Baclunu, 
5  Yergtr'i  Ttnn.  Rtp.  71. 

•  Colt  T.  H'Hecben,  6  JoArn.  Rep.  160.  Scbieflalin  v.  Hurey,  6  U. 
170.  Elliott  T.  RmmII,  10  Ibid.  1.  Kemp  *.  Cooghtry,  11  Ibid.  lOT, 
Allan  V.  SewBll,  3  Wtndttft  Rep.  327.  McAnfanr  t.  Scan,  31  IKi. 
190. 

*  3  WendtlTt  Rtp.  327.  Ths  cue  of  Aymtz  t.  Aatoi,  (6  Cmeta't  Rep. 
S66,)  woald  Mem  lo  hnve  gone  Tur  to  unielUe  end  reverse  the  commoa  law 
doctrine  reepectiog  caniera  by  water.  But  if  there  was  not  crigiDalljr 
•ome  iniccQiacy  or  mistake  in  tbe  ilatement  oi  report  of  that  case,  it  is  to 
be  conaidersd  >a  completely  overintcd  by  tbe  cbbb  of  Allen  v.  Sewall. 
Thii  last  cam  ma  rerened  hy  tbe  court  of  erron,  (6  WendtlTt  Rtp  335,) 
on  the  ground  that  bauk  tutla  were  uot  goods,  warei,  and  merchendiae, 
wilbin  Ihs  meania;  of,  the  itatute  ineorporaliiig  the  Steamboat  CoinpsBy, 
wbose  agent  tbe  defcndaiit  woe,  and  that  the  carriage  of  lucb  billi  wai  not 
■  part  of  their  ordinary  busiaesr.  and  waa  forbiddec  by  imtructione  to  tba 
meeter.  But  tbe  geaeral  doclriue  in  the  text  reBpecliog  the  liability  of 
oammoa  oarriera  was  not  disturbed.  So,  in  the  esse  of  Camden  Company 
T.  Buike,  13  WendfU,  GU,  it  was  held  that  steamboat  and  railroad  com- 
paniea  were  liable  for  the  baggage  as  commoa  carrier!  ;  and  even  Dolice, 
brought  home  lo  the  panengera,  that  aJt  baggage  to  be  al  the  riak  of  the 
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and  the  owners  of  a  steam  boat,  carryiog  light  freight  and 
parcels  for  hire,  were  held  to  be  liable  as  common  car- 
Tiers.  Bank  bills  were  held  to  be  goods,  within  the  mean- 
ing of  the:  law  ;  and  directions  to  the  captain  not  to  car- 
ry money  did  not  excuse  the  owner,  unless  notice  of 
such  instructions  were  brought  home  to  the  shipper. 
There  is  no  doubt,  also,  that  the  doctrine  of  the  English 
common  law,  which  declares  that  persons  carrying  goods- 
for  hire  by  land  or  water,  including  all  kinds  of  internal 
as  well  as  external  navigation,  are  common  carriers,  und 
liable  for  all  losses  happening  otherwise  than  by  inevita- 
ble accident,  prevails  generally  in  these  United  States,  as. 
part  of  the  common  law  of  the  land.  The  slightest  ne- 
glect or  fault,  leviasima  culpa,  renders  the  master  of  a 
vessel  liable.* 


ovDeni  win  not  exempt  tba  ownen  Itdid  Uie  implisd  ifraameDl  that  the 
vahiela  it  mfficMoL  Bnt  thef  %i»  not  reBpawibte  for  \be  puMDgsn  if  due 
carebeoMd. 

•  H'ClDre  V.  Hunmoad,  1  Bay't  S.  C.  Rip.  99.  Miles  t.  Johiuon,  1 
JVCsriT*  Rep.  157,  Cohen  *.  Home,  tbid.  439.  Smyri  v.  Nioloo,  3 
BaiUf'i  S.  C.  Stp.  ^l.  Murphy  r.  Staton,  3  Munf.  Rep.  ^3.  Bali  r. 
RMd,  4  fiimuy'i  Rtp.  I3T.  Monw  v.  Nanii,  4  N.  H.  Rtp.  S04.  Cnig; 
T.  Childreei,  P;ef«  Ttm.  Rep.  STO.  Gorden  v.  Buchanui,  5  Yerger't 
Tenn.  Rtp.  71.  Torney  t.  Wilwin,  T  lb.  340.  Faalkner  t.  Wii^,  1. 
Riet'tS.  C.  Rep.  107.  Hennen  t.  Hunroe,  II  Martin' t  Lauii.  Rtp.  S79. 
Smith  V.  Pisioe,  1  Miller'e  Louie.  Rtp.  349.  Spencen  t.  Dagptt,  3  VtT- 
•iml  Rep.  93.  Gilmore  t.  CannaD,  1  Stiudet  ^  Manh.  MUe.  Rep.  379. 
Hols  T.  N,  Jenej  Slmta  N.  Co.,  15  Cann.  Rep.  539.  Adanw  v.  KewOr- 
leuu  StenmboBt  Co.,  11  Lduu,  Rtp.  4S.  Aleiander  v.  Greene,  7  Hill  N. 
Y.  Rtp.  533.  Id  thii  luL  cue  it  wai  held,  that  the  ownan  of  a  ateam- 
boat  on  the  HiAon,  engaged  ganerallj  'm  the  bunneM  of  toving  canal 
boalB  for  hire,  were  reaponiitrie  ai  common  carrien  ;  and  though  the  bosi-. 
ntv  was  in  that  apecial  ease  undartakeD  at  the  riik  of  the  maater  and. 
ownan  of  the  tna-btal,  yet  thai  the  marter  and  owuett  of  the  ileamboat 
ware  In  that  oeee  liable  for  ordinary  naglecl,  and  certainly  for  pees  neg- 
lect ;  and  there  waa  evidence  of  both  in  that  case.  I  was  mnch  Mmck  in 
thia  caae  with  tha  learning  and  ability  of  the  lay  mamben  of  the  court  of 
errora,  eeTeral of  whom  gave  Baparata  opinioaa  ;  and  thia  caw  leadama  to> 
part  with  atiU  deeper  regret  with  tha  court  a/  cirer*,  which  existad,  and  ge- 
nacally  with  great  dignity  and  oaerulneM,  from  the  independence  of  the  atate- 
of  New-Tork  ia  1777,  down  to  ita  daatmetion  and  the  tabatitntion.  of  Unc 
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*1t  has    been    the    settled    law   in    England,  since 
the  case  of  Lane  v.   Cotton,*  that  the  rule  respect- 
ing common  carriers  does  not  apply  to  post-masters,  and 
there  is  no  analogy  between  them.     The  post-office   es- 
tablishment is  a  branch  of  the  public  police,  created  by 
statute  and  the  gorernment  have  the  management  and 
control  of  the  whole  concern.    The  post-masters  enter 
into  no  contract  with  individuals,and  receive  no  hire,  like 
common  carriers  in  proportion  to  the  risk  and  value  of 
the  letters  under  their  charge,  but  only  a  general  com- 
pensation from  government.    In  the  case  referred  to,  the 
post-master  general  was  held  not  to  be  aswerable  for  the 
loss  of  exchequer  bills  stolen  out  of  a  letter  while  in  the 
defendant's  office.    The  subject  was  again  elaborately- 
discussed  in  Whitfield  v.  Lord  Le  Despencer,^  and  the 
same  doctrine  asserted.     The  post-master  general  was 
held  not  to  be  responsible  for  a  bank  note  stolen  by  one  of 
the  sorters,  out  of  a  letter  in  the  post-office.     But  a  deputy 
post-master  or  clerk  in  the  office,  is  still  auswerable  in  a 
private  suit  for  misconduct  or  negligence  ;  as,  for  wrong- 
fully detaining  a  letter  an  unreasonable  time.>:     The  En- 
glish law  on  this  subject  was  admitted,  in  DunUtp  v. 
Munroe,^  to  be  the  law  of  the  United  States ;  and  a  post- 


eauTt «/  apptalt,  in  1847.  Ill  Penniylruiia,  the  Englnb  lav,  u  to  euii- 
en  bf  land,  ia  admitted  ia  tho  lUlI  exleDt;  bal  with  reqwct  to  CBnian  bj 
iaiuid  naiif^tion,  the  law  wai  coiuidared,  in  Gordon  v,  Ijltle,  8  Serg.  ^ 
Raiele,  533,  to  Im  unsettled  in  respect  to  iU  applieallon  in  tliat  ilala.  Tba 
carrier  on  inland  waters  was  held  to  be  cleaiif  liable  for  every  aocideot 
which  skill,  care  and  diligence  could  have  proTenled;  bat  beyond  that 
point  it  was  competent  for  the  caronHm  carrier  to  prove  a  usage  diSarant 
rrom  the  common  law.  In  HarTington  T.  M'Shane,  9  WatUf  Pema.  Rtp. 
443,  it  was,  however,  adjndged,  that  under  the  mage  of  trade  on  the 
western  waters,  (the  river  Ohio,)  the  owners  of  steamlioats  carfyiBg  goods 
on  Mght  ware  common  carriers,  and  liable  a*  aoeh  for  all  loves,  except 
thow  oecaiianed  l>y  the  act  ot  God,  or  the  puUio  enenif. 

•  1  Ld.  Raym.  646. 

-  Cmep.  Rtf.  TM. 
.    •  Bowning  v.  GoodcbUd,  3  WO*.  Rf.  443. 

iTCrcnci'f  Rrp.i^ 
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-maater  vas  considered  to  be  liable  in  a  prirate  action  for 
damages  arising  from  misfeasance  or  for  negligence,  or 
want  of  ordinary  diligence  in  his  office,  in  not  safely 
transmitting  a  letter.*  Wliether  he  vas  liable  himself 
for  the  negligence  of  his  clerks  or  assistants,  was  a  point 
not  decided  ;i>  though  if  he  were  to  be  deemed 
'responsible  in  that  case,  it  would  only  result  "611 
from  his  own  neglect,  in  not  properly  superintend- 
ing the  discharge  of  his  duty  in  his  office.^ 

The  general  doctrines  of  agency  and  lien  have  a  ma- 
terial bearing  on  this  subject  of  bailment ;  but  as  they 
are  essentially  connected  with  mercantile  transactions, 
their  extent  and  importance  will  require  a  separate  dis- 
cussion. 


'  See,  slao,  Schroyer  y.  Lyaeh,  in  the  Bupreme  court  of  Pennif  Ivani*. 
citad  in  Stary  on  Bailmtntr,  303, 3d  edit. 

k  Id  Conwell  t.  Voorheea,  13  Ohia  Rrp.  523,  it  vw  hold  thM  a  mail 
coDtrictoi  wu  not  tisble  to  the  owner  of  a  letter  fur  moasT  iMt  by  the 
nuul  by  the  c&relewneH  of  the  contractor'a  sf^nta  carrying  the  mail 

•  Since  the  fint  edition  of  this  work,  mj  learned  and  eitimable  friend. 
Mr.  Justice  Story,  in  Ehe  discharge  of  hii  dullea  a*  Dane  PnifeiBor  of  Law 
iu  Harrard  Univenity,  hai  favoursd  the  public  with  Cammtntariti  on  Ij^ 
Laa  of  Baiijomta,  aiih  IllttttratiBiu  from  iht  CJtnl  anil  foreig'n  Laa  ; 
and  in  1B40,  he  gave  la  Ihe  public  an  improved  and  enlarged  edilion  of  that 
work.  I  would  itiDugly  reeiimmend  that  valume  to  the  studenl,  who 
wiriioB  lo  porsae  iuotb  eitensirelj  than  tbe  plan  of  the  preienl  laclnre 
permitted,  the  refined  dittincliane  and  practical  UloilrationB  which  accom- 
pany lhi>  branch  of  Ihe  law.  I  hare  sTailed  myielf  of  the  lights  which  that 
work  hai  afiarded,  and  the  couGdence  which  it  bo*  ioiplred,  while  engaged 
in  tba  revision  of  my  own  more  brief  and  imperfect  aurvey  of  the  aubject. 
Thia  excellent  treatise  is  the  moat  learned  and  tbe  moat  complete  of  any 
tbat  we  bare  on  Ihe  doctrine  of  bailment.  It  aima  la  lay  down  all  the 
pfinciples  appertaining  to  the  subject,  both  in  the  civil,  the  foreign,  the 
English  and  the  American  law,  with  entire  accuracy  ;  and  I  beg  leave  to 
'•ay,  after  a  thorough  examination  of  the  work,  that  in  my  humble  judg- 
aneni,  it  has  sneeeaded  to  an  eminent  degree. 
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LECTURE   XLI. 

OP    PRINCIPAL    AND   AGENT. 

The  law  of  principal  and  agent  is  of  constant  applica- 
tion in  the  commercial  world,  and  the  rights  and  duties 
which  belong  to  that  relation  ought  to  be  accurately,  as 
well  as  universally  understood.  And  while  recommend- 
ing that  title  to  the  attention  of  the  student,  as  well  as  of 
the  practising  lawyer,  I  will  give  a  summary  view  of 
those  general  principles,  whioh  apply  at  large  to  every 
branch  of  the  subject,  and  more  especially  to  agencies  that 
relate  to  commercial  concerns. 

1-  Agency,  how  constituted. 

Agency  is  founded  upon  a  contract  either  express  or 
implied,  by  which  one  of  the  parties  confides  to  tfie  other 
the  management  of  some  business,  to  be  transacted  in 
his  name,  or  on  his  account,  and  by  which  the  other  as- 
sumes to  do  the  business,  and  to  render  an  account  of  it. 
The  authority  of  the  agent  may  be  created  by  deed  or 
writing,  or  verbally  without  writing ;  and,  for  the  ordi- 
nary purposes  of  business  and  commerce  the  latter  is  suf- 
ficient.^   Though  the  statute  of  frauds  of  29  Charles  IL, 


■  Chiltyoa  Commercial  Law,  toL  iii  p.  104.  Lord  Eldon,  9  Tm.  asa 
StMkpnle  *.  Aruold,  11  JTotf.  Rtp.  37.  Long  v.  Colbam,  tbid.  97. 
Northaioptoa  Bulk  t.  PspooD,  Ibid.  398.  Ewing  v.  T»ei,  I  Bmntift  B, 
450.  Shair  T.  Nadd,  8  Pieh.  Rtp.  9.  TainbDll  &.  PbjTci  t.  Troat,  1 
HalFi  If.  r.  Rep.  336.    H'Conib  v.  Wright,  4  Jthn*.  Ck.  Rtf.  667. 
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'requires,  in  certain  cases,  a  cootract  for  the  sale  of  goods 
to  be  in  -writing,  and  signed  by  the  party  to  be  charged 
or  by  his  authorized  agent,  the  authority  to  the  agent  need 
not  be  in  writing.  It  may  be  parol.'  The  agency  may 
be  inferred  from  the  relation  of  the  parties,  and  the 
'nature  of  the  employment,  without  proof  of  any  614* 
express  appointment.''  It  is  sufficient  that  there 
be  satisiactory  evidence  of  the  fact  that  the  principal  em- 
ployed the  agent,  and  that  the  agent  undertook  the  trust 
The  extent  of  the  authority  of  an  agent  will  aometimes 
be  extended  or  varied  on  the  ground  of  implied  authority, 
according  to  the  pressure  of  circumstances  connected 
with  the  business  with  which  he  is  intrusted.  ■=  The  sta- 
tute of  frauds  does  not  require  that  the  authority  of  Uie 
agent  contracting  even  for  the  sale  of  land,  should  be  in 
writing. ■<  But  if  an  agent  is  to  convey  or  complete  the 
conveyance  of  real  estate  or  any  interests  in  land,  or  to 
make  livery  of  seisin,  the  appointment,  must  be  in  writ- 
ing ;«  and  where  the  conveyance  or  any  act  is  required  to 
be  by  deed,  the  authority  to  the  attorney  to  execute  it 
must  be  commensurate  in  point  of  solemnity,  and  be  by 
deed  also.r 


'  Rocker  t.  Cunmayar,  1  E*p.  tf.  P.  Rtf.  105.  Clotty  on  Conlraet; 
313.    Lord  Etdoa,  ID  Colea  *.  Trscothiok,  9  Vttty,  S50. 

b  WhiwhBad  ..  Tnekott,  15  EmC.  Rep.  400.  Ho«i  T.  Oiloy,  1  Walk. 
U.  S.  Rep.  19.     Long  V.  Colhnrn,  ub.  nip. 

•  JnibOR  V.  Starp>,  5  Day't  Rip.  5S6. 

*  CJiaaa  t.  Cooke,  t  Sth.  ^  Ltf.  37. 31.  Bury  t.  Lord  Bairymare, 
cited  in  I  Sek.  f  Ltf.  3S.  McWhartat  t.  MoMihan,  10  Pat^i,  394. 
Bat  in  LouuiaDa  it  ii  settied  that  Ui  agenoy  to  puich&w  real  sitate  cuwot 
be  eetablished  by  parol.     Breed  t.  Gray,  10  Behiatan't  Rtp.  35. 

■  The  ■tsluts  of  frHuda  on  thiB  point  wa*  adopted  vtrhatim  in  the  Gnt 
reTiii9n  at  tbe  \twi  ot  New-York,  ((en.  10.  ch.  44.]  and  the  proriiion  wai 
conliaaed  in  the  iV.  Y.  RtoUtd  Staiutet,  toI.  ii.  p.  134,  eeo.  6. 

t  Ca.  Hit.  52,  a.  Honley  v.  Ruih,  cited  in  7  Ttna  Rtp.  209.  Cooper 
V.  RaokiD,  5  Biniuy't  Rep.  613.  Flummer  t.  Riusell,  3  Bibb'i  R.  174. 
Sedgwick,  J.,  5  Mom.  Rip.  40.  Shambuiger  t.  Kennedy,  1  Badg.  f  Dev. 
Sip.  1.  HeUea,  Ch.  J,,  in  3  Orrtnltafi  Rep.  260.  Blood  T.  Goodrich,  9 
WtndtWt  Rep.  68.    Deliui  t.  Cawthom,  S  Div.  N.  C.  Rep.  90.    Too- 
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The  agency  must  be  antecedently  given,  or  be  subse- 
quently adopted ;  and  in  the  latlei  case,  there  must  be- 
some  act  of  recognition.  But  an  acquiescence  in  the  as- 
sumed agency  of  another,  when  the  acts  of  the  agent  are 
brought  to  the  knowledge  of  the  principal,  is  equivalent 
to  an  express  authority.  By  permitting  another  to  hold 
himself  out  to  the  world  as  his  agent,  the  principal  adopts 
his  acts,  and  will  be  held  bound  to  the  person  who  gives 
credit  thereafter  to  the  other  in  the  capacity  of  his  agent 
Thus,  where  a  person  sent  his  servant  to  a  shopkeeper 
for  goods  upon  credit,  and  paid  for  them  afterwards,  and 
sent  the  same  servant  again  to  the  same  place  for  goods,  and 

with  money  to  pay  for  them,  and  the  servant  re- 
•616    ceived  the  goods  but  embezzled  'the  cash,  the 

master  was  held  answerable  for  the  goods  ;  for  he 
had  given  credit  to  his  servant  by  adopting  his  fonner 
act."  So,  where  a  broker  had  usually  signed  policies  of 
insurance  for  another  person,  or  an  agent  was  in  the  ha- 
bit of  drawing  bills  on  another,  the  authority  was  im- 
plied from  the  fact  that  the  principal  had  assumed  and 
ratified  the  acts  ;  and  he  was  held  bound  by  a  repetition 
of  such  acts,  where  there  was  no  proof  of  notice  of  any 
revoaation  of  the  power,  or  of  collusion  between  a  third 
party  and  the  agent*>  It  is  the  prior  conduct  of  the  prin- 
cipal that  affords  just  ground  to  infer  a  continuance  of  the 
agency  in  that  particular  business  ;  and  the  rule  is  found- 
ed on  obvious  principles  of  justice  and  policy.  It  was  fa- 
miliar to  the  Roman  law,<>  and  is  equally  so  in  the  law 


mer,  J.,  Kid.   153.     R<igsn,  J.,  6  Strg.  j-  Baiele,33l.     Dsranpoit  ^ 
8\oight,S  Dev.  4^  BaItU,  391.    PaUy  on  Agency,  bj  liofi,  158—160. 

•  Hazud  T.  Tr»»dw«U,  1  Str.  Rtp.  50G.  Rnsbf  t.  Sculett,  5  Eip.  R. 
7fr    ToM  y.nobaaoa,  I  Ryan  4  Moedy't  Rtp.  211. 

k  Neal  T.  IiTiDg,  1  Etp.  Rep.  61.  Hooa  t.  Oiley,  1  Wath.  V.  S.  Rtp. 
19.  So,  alio,  if  a  oonGdantial  cleik  had  boon  aaouriomwl  to  dnw  cbockl 
for  fail  principoli  and  had  occanoaally  been  pannittad  lo  eadoraa  for  bimr 
th*  jar;  woald  ba  warraDted  to  inrer  a  genaral  anthority  to  andan«.  Prea- 
«ott ».  Flhiii,  9  Bing.  Rip.  19. 

•  I7if.1T.  1.6.9.    aid.50,17.«i. 


Dig-izedtyGOOgk- 


Lto.  XU.]       OF  PERSONAL  PROPERTT.  615 

of  modem  Europe,  and  the  jurisprudence  of  this  country.^ 
Emerigon  states  an  iBteresting  case  within  his  experience, 
of  the  presumption  of  ratification  of  an  act,  from  omission 
in  due  season  to  dissent  from  it.  A  merchant  of  Paler- 
mo wrote  to  a  house  at  Marseilles,  that  he  had  shipped 
goods  consigned  to  them,  to  be  sold  on  his  account.  The 
ship  being  out  of  time,  the  consignees  at  Marseilles  caus- 
ed the  cargo  to  be  insured  on  account  of  their  friend  at 
Palermo,  and  gave  him  advice  of  it.  He  received  the 
letter,  and  made  no  reply,  and  the  vessel  arriving  safe, 
he  refused  to  account  for  the  premium  paid  by  the  con- 
signees, under  the  pretence  they  had  insured  without  or- 
ders. But  the  reception  of  the  letter,  and  the  subsequent 
silence,  were  deemed  by  the  law  merchant  equiva- 
lenttoaratificationoftheact.  Atthisday,and*with  *616 
us,  the  authority  would  be  implied  from  the  duty 
of  the  consignee,  without  the  aid  of  the  subsequent  silence, 
provided  the  previous  course  of  dealing  between  the  par- 
ties had  been  such  as  to  warrant  the  expectation. '>  The 
ground  taken  at  Marseilles  was  undoubtedly  sufficient ; 
and  it  is  a  very  clear  and  salutary  rule  in  relation  to 
agencies,  that  where  the  principal,  with  knowledge  of  all 
the  facts,  adopts  or  acquiesces  in  the  acts  done  under  an 
assumed  agency,  he  cannot  be  heard  afterwards  to  im- 
peach them,  under  the  pretence  that  they  were  done 
without  authority,  or  even  contrary  to  instructions.  Om- 
nis  raiihabUio  mandato  aquiparatur.  When  the  prin- 
cipal is  informed  of  what  has  been  done,  he  must  dissent, 
and  give  notice  of  it  in  a  reasonable  time ;  and  if  he  does 
not,  his  assent  and  ratification  will  be  presumed.^    Setn- 


■  Enurigoa,  TraiU  i*»  AitaTQnetr,\<aa.  I  p.  144.  Nickran  t.  BrohkD. 
10  Mod.  Rtf.  109.  WUlionu  T.  Mitcbell,  17  Matt.  Rep.  96.  Bryan  t. 
JkckHD,  4  Comt.  R.  988- 

»  BDller,  J.,  in  W«llMe  i.  Tvllfiur,  9  Ttm  Rip.  18B,  n.  Smith  t.  Lu- 
e«llM,  Ibid. 

•Dig.  14.6.16.  2>ig'.46.3.  It. 4  Dig.  SO.  17.60.  Towla  t.Stevsn- 
HD,  1  Johiu.  Cm.  110.  CalnM  ii  Laid  t.  BlMokcr,  19  Jalmt.  Rtp.  300. 
Eriok  T.  Johiuon,  6  Mat*.  Rtf.  193.     Fn>l)uii|btiii  t.  Hal«y,  3  Ibid.  70. 


•ogle 


perqut  nonprohum prose  tntervemre,  mandare  creauur' 
Procurator  qui  recepii  litaraa  mandtUi,  et  ttatvm  mm 
■contradixit,  videlur  aecfpiare  mandatum. 

The  Roman  l&w  would  oblige  a  persos  to  iDdemnitj 
■an  assumed  agent,  acting  without  authority,  aad  ^itbo^t 
«ny  assent  or  acquiesceuce  given  to  the  act,  provided  it 
was  an  act  necessary  and  useful  at  its  camniencemeat.* 
But  the  Baglish  lav  has  never  gone  to  that  extent ;  and, 
therefore,  if  A.  owes  a  debt  to  B.,  and  C.  chooses  to  pay 

it  without  authority,  the  iaw  will  not  raise  a  pn>- 
'617    raise  in  A.  to  indemnify  *C. ;  for  if  that  were  so,  Jl 

would  be  in  the  power  of  C.  to  make  &..  his  debtor 
noletis  volens.^  If  there  be  any  relation  between  the  par- 
ties, a  payment  without  authority  may  be  binding  on  the 
person  for  whose  use  il  was  made,  if  it  be  made  under 
the  pressure  of  a  situation  in  which  one  party  was  in- 
Tolved  by  tlie  other's  breach  of  faith,  A  surety,  from  his 
relation  to  the  principal  debtor,  has  an  interest,  and  a 
right  to  see  that  the  debt  be  paid  ;  and  if  he  pays  to  re- 


ClemcDl  T.  Joiiw,  13  IHd.  60.  Shaw  t.  Nudd,  8  Pick.  Rtp.  9.  Vn-Jit, 
Quettuint  dt  DroU,  toI.  i.  p  4'<2.  Verba,  Cample  CaurantitKi.  1.  PitU 
T.  Shubeit,  II  Liuu,  Rtp.  SB6.     Flower  v.  Jonet,  7  Martin,  N.  S.  143. 

•  Dig.  3.  5.  45.  Jbid.3.!,.  ID.  1.  Tha  nrff »l^iim ;<(lu,  sccorAnC  ts 
the  civlliiuu,  is  a  iipacias  a!  ■pontaneau)  &E>ncy,  or  kn  inlerienmce  bj  oo* 
inthasflain  of  aaolhcr,  ia  bi*  absence,  From  beneTalcace  er  fHendahip,  «Jid 
without  authority.  The  negatiaruni  igettar  acquirea  no  right  of  property 
hj  meaoi  or  the  interference,  and  he  ia  atrictly  bound,  not  oaly  to  good 
faith,  bat  to  DidiDU7  eut  and  diiigenee ;  lad  in  lome  caaeo  ha  if  hold  ra. 
apoiuibia  for  tbs  alighteat  neglect.  Jaaii  on  Baiiment,  37.  1  BtlT*  Cam. 
S69.  Pathier,  App.  du  Quan.  Contrat  Kegalienm  Oettor,  No.  90S,  903, 
SIO.  Pothier,  Cmtrct  Hi  Maadat,  n.  300— QI3.  Nelamr.  Hadntoah,  i 
Starldt't  Rep.  337.  Lauiriiaia  CisU  Cade,  art  3374,  9375.  Lard  Elian- 
borough,  in  Drake  v.  Shorter,  4  E*p.  Rep.  1E5.  To  laj  a  fonndalwn  for 
■  olaim  of  reconipenae  or  remuneration  on  the  part  of  the  aeftioTMM 
gator,  (he  labour  or  eipenie  moal  tie  beitowed  either  with  the  direct  io- 
tentioD  of  benefitting  the  third  party  against  whom  the  claim  ia  made,  or 
in  the  banafidt  belief  that  the  aubject  belong*  to  the  penon  by  whom  the 
«ipenae  oi  labour  ia  beatowed.  Lard  Stuir't  Iiutitutiaiu,  vol.  i.  ed.  Id39. 
note  g.  pa.  54,  by  J.  E.  More,  tho  editor. 

k  Lord  Keoyon,  8  Term  Rep.  310.     Story,  J.,  S  Mofon'f  Rtg.  400. 
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lisve  himself,  it  is  money  paid  to  and  for  the  use  of  the 
oth^.*  So,  in  the  case  mentioned  by  Lotd  Kenyan,^ 
fiom  RoU^s  Abridgment,  where  a  party  met  to  dine  at  a 
taTem,  and  all  except  one  went  away  after  dinner  without 
paying  their  quota  of  the  tavern  bill,  and  the  one  remain- 
ing paid  the  whole  bill ;  he  was  held  entitled  to  recover 
£rom  the  others  their  aliquot  proportions.  The  recovery 
^ust  have  been  upon  the  principle,  that  as  a  special  a^- 
aociation,  they  stood  in  the  light  of  sureties  for  each  other, 
and  each  was  under  an  obligation  to  see  that  the  bill  was 
paid.« 

II.  Of  the  power  and  duty  of  agents. 

An  agent  who  is  intrusted  with  general  powers,  must 
exercise  a  sound  discietion,  and  he  has  all  the  implied 
powers  which  are  within  the  scope  of  the  employment.  A 
power  to  settle  an  account,  implies  the  right  to  allow 
payments  already  made.  If  he  be  an  empowered  agent 
in  a  particular  transaction,  he  is  not  bound  to  go  on  and 
do  all  other  things  connected  with,  or  arising  out  of  the 
case ;  for  the  principal  is  presumed  to  have  his  attention 
awakened    to   every    thing  not  within    the    specific 


•  Exall  T.  Putridfe,  8  7*^^  Rtf.  308. 
k  Ibid.  614. 

•  WhsD  Mveral  pemm  dias  tofrelher  at  a  taveni,  each  ii  liable  for  the 
reokoDJag.  Callytr  on  Part.  95,  Dote  a.  They  are  considered  (o  he  lia- 
ble jointlf.  Thej  ate  partiee  to  aj'ojnt  fontraet.  Bat  the  memhera  of  a 
elub  are  not  porlnfT*,  and  are  not  to  be  treated  ai  lach.  The  cominilla« 
of  a  dab  are  (he  agenta  of  the  meioheni  at  large,  and  hound  hj  Ihe  con- 
tract! they  make  in  that  character,  but  (he  memben  are  not  bound  by  the 
acts  of  the  committee  if  they  exceed  their  anlhority  as  agents.  Todd  t. 
Emiy,  befiire  Tindai,  Ch.  J.,  8  Mttnn  ^  W.  SOS,  and  ciled  at  large  in 
WaadiBorth  on  Joint  Stack  CompaaUi,  p.  174 — 185.  See,  also,  Etchbaum 
T.  Irons,  E  Walti  f  Strg.  67,  S.  P.  As  to  the  liability  of  the  member  of 
a  club,  the  queation  ie,  if  (he  contract  was  not  made  personally  with  the 
msmbcT,  whether  there  was  sufficient  eTidence  of  an  authorized  agtney 
to  make  a  contract  binding  on  the  memben  personally.  Fleming  v.  Hec- 
tor, 9  MMson  ^  WeUby,  1 73.  It  ie  no(  a  question  of  partnenhip,  but 
«f  prinoipal  and  agent. 
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must  strictly  follour  them  ;  but  whether  theie  be  a. 
special  authority  lo  do  a  particular  act,  or  a  general 
authority  to  do  all  acts  in  a  particular  business,  each  case 
inclades  the  usual  and  appropriate  means  to  accomplish 
the  eDd>  An  agent  acting  as  such  cannot  take  upon 
himself  at  the  same  time  an  incompatible  duty.  He  can- 
not have  an  adverse  interest  or  employment.  He  cannot 
be  both  buyer  and  seller,  for  this  would  expose  his  fidu- 
ciary trust  to  abuse  and  fraud.' 

If.  A.  authorizes  B.  to  buy  an  estate  for  him  at  50  dol- 
lars per  acre,  and  he  gives  61  dollars  an  acre,  A.  is  not 
bound  to  pay  that  price  ;  but  the  better  opinion  is,  that 
if  B.  offers  to  pay  the  excess  out  of  bis  own  pocket,  A.  is 
then  bound  to  take  the  estate.  This  case  is  stated  in  the 
civil  law,  and  the  most  equitable  conclusion  among  the 
civilians  is,  that  A.  is  bound  to  take  the  estate  at  the  price 
he  prescribed.  Majori  sumttuB  minor  inestA  So,  where 
an  agent  was  directed  to  cause  a  ship  lo  be  insured  at  a 
premium  not  exceeding  three  per  cent.,  and  the  agent, 
not  being  able  to  effect  insurance  at  that  premium,  gave 
three  and  a  quarter  per  cent. ;  the  assured  refused  to 
reimburse  any  part  of  the  premium,  under  the  pre- 
tence that  his  correspondent  had  exceeded  his  orders ; 
but  the  French  admiralty  decreed,  that  he  should  refund 
the  three  per  cent ;  and  Valin  thinks  they  might  have 


•  Dabnail  t.  Roaiu,  13  MarHn'i  Loui*.  Rep.  ISti.  Hndgt  v.  Doni- 
Icad,  Hid.  100.  Bal  ths  ntgalMrum  gnter  of  the  civil  law,  whs  inurfen* 
wkere  Ihs  interest  of  his  principal  doea  nel  peatively  require  it,  nmat  do 
everytbing  aeeewarily  dependent  on  the  bmioeH  he  commences,  though 
not  within  the  order  or  knowledge  of  Ihe  penoa  for  whom  it  b  tranasclcd. 

b  Palejr  on  Afrency,  by  Lloyd,  p.  197—300.  Slory  on  Agency,  2d  edit, 
p.  71.  99. 

t  S«e  infra,  vol.  iv.  438.  Stvry  on  Agency,  199,  900.  MoGehse  v. 
Undsay,  I!  Jta.  Rep.  16. 

*  Intt.  3.  27.  8.  Ferritre,  mr  lait.  h.  t  Fothirr,  Traili  du  Ctntrt 
it  Mandat,  No.  94.  96.  The  act  of  an  agent  exceeding  his  aothoritj,  m 
good  pro  Unto  and  void  is  to  the  eicent.  Jobosaa  v.  Blasdale,  1  Smedf 
4  WsTfisU'*  MiM.  Rep.  1. 
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gone  further,  and  made  him  pay  the  quarter  per  cent. 
ex  bono  et  cequo ;  because,  he  says,  it  is  permitted,  in  the 
usage  of  trade,  for  factors  to  go  a  little  beyond  their  or- 
ders, when  ihey  are  not  very  precise  and  absolute."  The 
decree  was  undoubtedly  correct,  and  the  injustice  of  the 
defence  disturbed  in  some  degree  the  usually  accurate 
and  severe  judgment  of  Talin. 

If  the  agent  executes  the  commission  of  his  principal 
in  part  only,  as  if  he  be  directed  to  purchase  £fty  shares 
of  bank  stock,  and  he  purchases  thirty  only,  or  if  he  be 
directed  to  cause  2000  dollars  to  be  insured  on  a  paiticur 
lar  ship,  and  he  effects  an  ioEurance  for  1000  dollars,  and 
no  more,  it  then  becomes  a  question,  whether  the  princi- 
pal be  bound  to  take  the  slock,  oi  pay  the  premium.  The 
principal  may  perhaps  be  bound  to  the  extent  of  the 
execution  of  'the  commission  in  theae  cases,  though  "619 
it  has  not  been  executed  to  the  utmost  extent ;  and 
this  seems  to  have  been  the  conclusion  of  the  civil  law> 
But  a  distinction  is  to  be  made  according  to  the  nature 
of  the  subject.  If  a  power  be  given  to  buy  a  house,  with 
an  adjoining  wharf  and  store,  and  the  agent  buys  the 
house  only,  the  principal  would  not  be  bound  to  take  the 
house,  for  the  inducement  to  the  purchase  has  failed.  So, 
if  he  be  instructed  to  purchase  the  fee  of  a  certain  farm, 
and  he  purchases  an  interest  for  life  or  years  only,  ot  he 
purchases  only  the  undivided  right  of  a  tenant  in  com- 
mon in  the  farm ;  in  these  cases  the  principal  ought  not 
to  be  boimd  to  take  such  a  limited  interest,  because  his 
object  would  be  defeated.  It  might  be  otherwise,  if  the 
agent  was  directed  to  buy  a  farm  of  150  acres,  and  he 
buys  one  corresponding  to  the  directions  as  nearly  as 
possible  containing  140  acres  only.  The  Roman  law- 
yers considered  and  discussed  these  questions  with  their 
usual  sagacity  and  spirit  of  equity ;    and  whether  (he 


•  Vmlin,  Con.  nr  rOri.  dt  It  Mtr.  Um.  il.  ^  33,  S3. 

k  Dig.  17. 1. 33.    Gtmd,  J.,  in  Ge^9an  t.  Bnohanui,  5  Ytrga't  Ttwm. 
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principal  would  or  would  not  be  bound  by  an  act  exe- 
cuted tn  part  only,  depends  in  a  measure  upon  the  tea- 
son  of  the  thing,  and  the  nature  and  object  of  the  pui- 
chaso 

If  the  agent  does  what  he  was  authorized  to  do,  and 
something  more,  it  will  be  good,  as  we  hare  seen,  so  fat 
as  he  was  authorized  to  go,  and  the  excess  only  would 
be  void.  If  an  agent  has  a  power  to  lease  for  twenty- 
one  years,  and  he  leases  for  twenty-six  years,  the  lease, 
in  equity,  would  be  void  only  for  the  excess,  because  the 
line  of  distinction  between  the  good  execution  of  the  pow- 
er and  the  excess,  can  be  easily  made.''  But,  at  law, 
even  such  a  lease  would  not  be  good,  pro  tanto,  or  for 
the  twenty-one  years,  according  to  a  late  English 
•620  "decision  in  the  K.  B.«  If,  however,  the  agent  does 
a  different  business  from  that  he  was  authorized  to 
do,  the  principal  is  not  bound,  though  it  might  even  be 
more  advantageous  to  him  ;  as,  if  he  was  instructed  to 
buy  such  a  house  of  A.,  and  he  purchased  the  adjoining 
house  of  B.  at  a  better  bargain  ;  or,  if  he  was  instructed 
to  have  the  ship  of  his  correspondent  insured,  and  he  in- 
sured the  cargo.  The  principal  is  not  bound,  because 
the  agent  departed  from  the  subject  matter  of  the  instruc- 
tion.' 

There  is  a  very  important  distinction  on  this  subject 


•  Dig.  17.  1.  36.  PslAJtr,  TraUi  du  Cmlrat  dt  Maadml,  Na.  9S.  1 
Lieemorion  the  Lata  s/  pTineiful  and  Agent,  100,  101. 

t  Sir  Thomaa  Clirke,  io  Alaiander  v.  Alexander,  S  Vee.  644.  Camp- 
bell T.  Leach,  Amb.  Rep.  T40.      Sugdta  on  Paiaer;  545. 

•  Bofl  T.  Prideauj;,  10  Ei<»('»  Rep.  ISB. 

•  Dig.  17.  1.  5.  3.  pBlhitr,  Traiti  du  Contrat  dt  Mani»l,So.91. 
Orotitu,  di  Jure  B.  if  P.  b.  S.  ch.  IG.  mc.  SI,  laji,  that  Ue  funaoa  quM- 
tioD  Staled  by  Aulm  Gellim,  wholhar  ui  order  or  cumiDiaiion  niifhl  be 
executed  by  a  method  equally  or  mora  advanlageonB  thao  the  one  pre- 
icnbed,  might  eaaily  be  anawerad,  b;  conaideriag  wbeiher  what  wm  pra- 
•oribed  wa»  uoder  any  proeiae  form,  ot  only  with  aoina  ^nenl  tibw  that 
tnigbt  be  effected  as  well  in  aome  other  way.  If  the  latter  did  not  clearly 
appear,  we  daght  to  follow  the  order  with  pnnetaality  and  pr«ciaioii,  aid 
not  interpow  our  awn  judgment  when  it  had  not  ba«n  raqnired. 
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of  the  poweis  of  an  agent,  between  a  general  agent  and 
one  appointed  for  a  special  purpose.  The  acts  of  a  gene- 
ral agent,  or  one  whom  a  man  puts  in  his  place  to  tians- 
act  all  his  business  of  a  particular  kind,  or  at  a  particu- 
lar place,  will  bind  his  principal,  so  long  as  he  keeps 
within  the  general  scope  of  his  authority,  though  he  may 
act  contrary  to  bis  private  instructions ;  and  the  rule  is 
necessary,  to  prevent  fraud,  and  encourage  confidence  in 
dealing.*  But  an  agent,  constituted  for  a  particular  pur- 
pose,  and  under  a  limited  power,  cannot  bind  his  princi- 
pal if  he  exceeds  that  power.'*  The  special  au- 
thority 'must  be  strictly  pursued."  Whoever  deals  621* 
with  an  agent  constitnted  for  a  special  purpose, 
deals  at  his  peril,  when  the  agent  passes  the  precise  lim- 
its of  his  power,  though  if  he  pursues  the  power  as  exhih- 
ited  to  the  public,  hia  principal  is  bound,  even  if  private 


•  WfaitshMd  V.  Tuckeit,  15  EmI,  400.  Wnlkir  t.  Skipwith,  1  JV«V* 
Ttm.  Rtf.  £03.  Ugbtbody  t.  N.  A.  lu.  Co.,  33  WtnitU't  Rep.  33. 
Lobdell  T.  Baker,  I  Mitcaif't  Jtip.  S03.  Attornfja  haviDg  t,  diacrelian- 
nj  power  ts  coUfct  k  d«bt,  mgi;,  in  the  eicrciae  or  Ifaeir  ducretiaii ,  mmdI 
10  on  uaignment  for  tha  benefit  of  crediton.  and  bind  their  cUent*  thereto. 
Gordon  v.  Coolidge,  1  Sanntr'*  Btf.  C.  C.  U.  S.  537.  But  t  law  Bfont 
m  reipoiwible  for  the  cuDuqQeooeB  at  profcMioaal  orror  when  the  iiiJDiT 
tbetobj  to  hia  client  ariae*  from  the  want  of  reoioiiBblB  itill  or  dUigtnee 
on  his  part,  both  of  vhicb  qqolitiea  h«  aaaanito  to  have  and  duly  employ- 
Hart  T.  Frame,  bona*  of  loiila,  Jnne,  1639.  A  general  agent  ia  lo  act  for 
bin  principal  aa  be  would  for  himaelf,  and  ia  boood  to  aierciaa  a  aoaod  dii- 
cretion.  A  apecia]  agent  hai  no  diicietion.  Maiter  of  the  roili,  in  Ber- 
Itam  T.  Godfray,  1  Knapjfi  Cttiiiott  Appeal,  3B3.  Anderaon  v.  Coonley, 
31  WtndtU,  ST9. 

»  Monu  T.  Commicaion  Company,  15  Jahnt.  Sep.  44.  Bella  t.  Allen, 
16  Ibid.  363.  Thompaon  t.  Stewart,  3  Cmn.  Re;.  ITS.  Andrewe  t. 
Kneeland,  6  Csvxn'a  Rtp.  324.  Boiler,  J,,  3  Term  Rep.  TS3.  EaM 
India  Company  t.  Hencley,  1  Etp.  Rep.  111.  Allen  t.  Ogden,  IFAorlMt'a 
Dig.  lit  Agent  and  Factor,^..  1.  Blane  t.  Pniudfit,  3  Call.  Rep.  307. 
If  poiBMiioa  of  goodi  be  given  for  a  epeeific  parpote,  aa  to  a  cairier  or 
wharfinger,  tha  property  ia  not  changed  by  tbe  atle  of  aneh  a  bailee,  and 
the  owner  may  recover  them  tnia  tbe  i«na  fide  boyer.  WilkiMon  *- 
King,  3  Campb.  N.  P.  Rep.  335. 
•  Gordon  t-  Bnchanan,  S  Yergtr't   Trim,  Rtp.  71. 
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mstructioDS  had  still  further  limited  the  special  power.' 
Thus,  where  a  holder  of  a  bill  of  exchange  desired  A.  to 
get  it  discounted,  but  positively  refused  to  endorse  it,  and 
A.  procured  it  to  be  endorsed  by  B.,  it  was  held,  that  the 
original  holder  was  not  bound  by  the  act  of  A.,  who  was 
a  special  agent  under  a  limited  authority  not  to  endorse 
the  bill.''    So,  in  the  case  of  Batti/  v.  Carsieell,^  A.  au- 


'  The  principle  that  pervadaa  tbe  dislinction  on  this  aubjact  mis  on 
aound  and  elsvnted  morality.  Thsre  miut  be  no  dooeptian  itsy  wben. 
The  principal  is  bound  by  Ibe  acU  of  bis  igont,  if  be  cloLhe  him  with  pow- 
en  calculated  to  induce  innoeeuli  third  paraoiu  to  belJCTC  the  agent  bad 
due  anthorily  to  act  in  tbe  given  cue.  On  the  olber  hand  if  there  be  no 
«ulhoiity,  nor  tha  ihow  oi  colour  of  authority  txma  the  principal  to  do  an 
act  beyond  bi>  powen,  the  party  who  deali  with  the  agent  in  any  aach 
tranaaclion  must  look  to  the  agent  only.  In  the  caaa  of  WiUiaoM  r. 
Walker,  decided  by  the  Aas.  V.  Ch.  of  New- York,  in  Janaary,  1845,  9 
Sand/or^t  Ch.  R.  325,  it  ww  held  After  a  learned  diaciunoD  of  the  an- 
thorLliei,  that  the  agent  or  money  scrivener  for  defendant,  who  had  poa- 
aeaion  of  her  bond  and  mortgage,  and  received  intereatforher  and  part  ef  the 
principal,  wai  entitled  to  receive  the  eame.  and  the  paymenta  wen  valid ; 
bat  that  alter  the  bond  was  withdrawn  Iroia  hia  poueaaioD,  eDd  delivered 
to  the  owner  of  it,  payments  of  tbe  principal  aRcrwards  ta  bim  were  net 
good  against  the  owner  of  the  bond,  for  he  was  not  ber  general  agent,  for 
the  inference  of  agency  was  founded  on  the  possassion  of  the  aecaiitiee. 

k  Fenn  v.  Harrison,  3  Term  Rep.  157.  Unlea  tha  tnnner  of  doing  a 
particular  business  be  prescribed,  even  a  tpeeial  agent  will  be  deemed 
-clothed  with  the  nsoal  means  of  accomplishing  it,  and  if  be  make  /«I«e 
repiesanlalions  on  the  subject  to  induce  purchasers  to  enter  into  the  con- 
tract, tbe  principal  is  affected  by  them  and  responiible  for  the  deceit.  Ha 
who  created  the  trust  and  not  the  purcbuer  ongbt  to  safltr.  Hem  t.  Ni- 
«boli,  1  Sulk.  Se9.  Sandfurd  t.  Handy,  S3  WendelVi  Rep.  960.  Patnam 
T.  SuUiran,  4  JVoss.  Rtp.  43.  N.  River  Bank  v.  Aymar,  3  HiU.  3(3. 
Tbe  power  of  the  agent  to  afiecl  tbe  conlract  in  the  name  of  his  prindpal 
hf  an  innocent  mlietBlenieol  Was  elaborately  discussed  in  Comroot  v. 
Fowkes,  G  Micton  <f  W.  358.  A.  by  his  agent  leased  a  heoae  to  B.  which 
had  a  nniianee  adjoining  it,  of  which  A.  was  apprized,  but  did  not  comron- 
uicate  the  fact  to  hie  agent  who  was  ignorant  of  it,  and  said  in  answer  to 
the  inquiry  of  the  lessee  if  there  were  any  otgsctions  to  the  house,  that 
there  were  not  There  was  no  frandolent  intention  on  the  part  of  the  «w- 
nsT  for  he  was  merely  pasMve,  and  gave  no  directions  to  the  ag«it  who 
«Med  in  good  faith.    The  court  held  that  the  contract  was  valid  as  there 


•  9A*iM.JIq).48. 
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ttwiized  B.  to  sign  his  name  to  a  note  for  260  dollars 
payable  in  six  months,  and  he  signed  one  payable  in  six- 
ty days ;  and  the  court  held,  that  A.  was  not  liable,  be- 
cause the  special  authority  was  not  strictly  pursued.  On 
the  other  hand,  if  the  servant  of  a  horse  dealer,  and  who 
sells  for  him,  but  with  express  instructions  not  to  warrant 
as  to  aoimdness,  does  warrant,  the  master  is  held 
to  be  bound  ;  because  the  servant,  having  a  general  au- 
thority to  sell,  acted  within  the  general  scope  of  his  au- 
thority, and  the  public  cannot  be  supposed  to  be  acquain- 
ted with  the  private  conversations  between  the  master 
and  servant."  So,  if  a  broker,  whose  business  it  is  to 
buy  and  sell  goods  in  his  own  name,  be  intrusted  by  a 
merchant  with  the  possession  and  apparent  control  of  his 
goods,  it  is  an  implied  authority  to  sell,  and  the  principal 
will  be  concluded  by  the  sale.  There  would  be  no  safety 
in  mercantile  dealings  if  it  were  not  so.  If  the  principal 
sends  his  goods  to  a  place  where  it  is  the  ordinary  busi- 
ness of  the  person  to  whom  they  are  confided  to  sell,  a 
power  to«ell  is  implied.^  If  one  sends  goods  to  an  auc- 
tion room  it  is  not  to  be  supposed  that  they  were  sent 
there  merely  for  safe  keeping.  The  principal  will  be 
bound,  and  the  purchaser  safe,  by  a  sale  under  those  cir- 
cumstances.': 


w»»  no  fnoil  in  eitbsr  pilncipiU  or  ageni  and  the  reproanlatton  of  the  lat- 
ter collBteral  to  Ihe  oontract,  conid  not  afiect  tlis  principal  in  a  caM  tmt 
from  fraud.  I>oid  C.  B.  Abio^fer  slrongly  diaeented  on  the  {round  that 
the  know1eiI|[B  of  tbe  principal  wai  the  knowtedge  of  Ibe  agent,  and  I 
think  ho  was  lUBlBined  l>y  rttong-  principles  of  policy. 

•  Ashhurel,  J.,  in  3  Ttrm  Bep.  757.  Baiisy,  J.,  in  15  EotV*  Rtf.  45. 
If  an  agent  be  appointed  to  lelt  penonal  property,  the  law  imjilte*  an  an- 
thority  to  warrant  Ihe  aoundaea  of  the  article  in  behalf  of  hii  principal. 
Hunter  t.  JamcKin,  IrtitWt  IT.  C.  Sep.  for  Jnoe,  184G.  Ch.  J.  Bnffin, 
<;«alra.  The  deciaratiraa  of  an  agent,  acting  within  the  acope  of  hii  an- 
thority,  and  made  in  the  coaiae  at  the  transaction,  are  eTJdence  ai  part  of 
the  ret  gttt».  Franklin  Bank  t.  Steam  NaTigatlon  Co.,  II  Oiii  ^ 
JolnM.  98. 

t  Saltna  t.  Everett,  30  WndtU,  367. 

•  rickering  r.  Busk,  IS  EmVi  Rep.  36.    An  implied  agener  ia  M*«r 
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The  presumption  of  an  authority  to  sell  in  these 
cases,  is  inferred  from  the  nature  of  the  business  or 
the  agent ;  and  it  fails  when  the  case  will  not  warrant 
the  presumption  of  his  being  a  common  agent  for  the 
sale  of  property  of  that  description.  If,  therefore,  a  person 
intrusts  his  watch  to  a  watchmaker  to  be  repaired,  the 
watchmaker  is  not  exhibited  to  the  world  as  owner,  and 
credit  is  not  given  to  him  as  such,  merely  because  be  has 
possession  of  the  watch,  and  the  owner  would  not  be 
bound  by  his  sale.» 

A  factor  or  merchant  who  buys  or  sells  upon  commis- 
sion, or  as  an  agent  for  others,  for  a  certain  allowance,  may, 
imder  certain  circumstances,  sell  on  credit,  without  any 
special  authority  for  that  purpose,  though  as  a  general 
rule  an  agent  for  sale  must  sell  for  cash,  unless  he  has 
express  authority  to  sell  on  credit.^  He  may  sell  in  the 
usual  way,  and,  consequently,  it  ia  implied  that  he  may 


eooitrued  to  eiteod  bayond  tlw  obrknu  porpoaei  tnd  the  gmual  vag^r 
■oope  ind  codth  of  lbs  bniinsH  foi  nUcb  it  ii  ■pparently  creilad,  yet 
(be  incidental  powen  of  certain  ageiciei,  each  far  ioelance  a«  lliciae  of  tbv 
maatsrof  a  ibip  and  the  caabietof  a  bank,  are  not  eaaQy  reduced  lo  pte- 
eiae  limita.  Good  Mnae,  aoand  dtacieUon,  and  the  neoeanij  pntpowa  of 
the  tnut,  miut  ^ide  the  appliealioo  of  the  im;died  power  ■ceordiag  l»  (be 
eircDtnatancea  of  the  cue.  Mr.  Joatice  Story,  in  hi*  CiniiiiicnlcriM  *a 
Agmcy,  3d  ediC  p.  1ST— 13S,  haa  collected  and  digealed,  with  hb  naul 
care,  the  leadiog  caaea  in  which  the  apiriicatitm  of  Ihia  implied  antboiitj 
in  the  caaea  of  caahiara  and  maalera  of  Tcaaeli  haa  been  anatained. 

>  Lord  EUenborough,  1&  EmI'i  Rif.  •npnu 

>  An  a;«Rl  ia  a  aoBun  gtneralitnmuwt,  and  inclndea  faclon  and  bni- 
fcara,  who  are  only  a  apacial  clan  of  ageota.  Afaefar  ia  diatingniabed  from 
a  bfoker  by  being  intnuted  by  athen  with  the  poaawiian  and  diapoaal,  and 
apparent  ownenhip  of  property,  and  he  ia  ganerally  the  coireapondenl  of 
a  foreign  home.  A  bnkrr  'm  employed  merely  in  the  negotiation  of  mer- 
eantile  contrada.  He  is  not  tnuted  with  (he  poaaeaaion  of  good*,  and 
doaa  not  act  in  hie  awn  name.  I  Demat,  b.  I.  tit.  IT.  aec.  I.  art.  1.  Story 
on  Agency,  9d  edition,  31.  34.  Baring  t.  Carrie,  2  B.  ^  AU.  137.  143. 
148.  Hie  buaineaa  eonriaCa  in  negotiating  eichangea,  or  in  baying  and 
aellJag  atocka  and  goodi ;  bnt  in  modem  timee,  the  term  includea  penona 
who  act  aa  ageuta  to  boy  and  ad),  and  who  charter  ihip*  and  effect  poU- 
ciea  of  inantuice.  A  etock  broker  cannot  fell  upon  credit,  lin  that  ia  not 
the  nmal  eonne  of  Kit  buaineaa. 
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sell  on  credit  without  Jacoiring  risk,  provided  it  be  the 
usage  of  the  trade  at  the  place,  and  he  be  not  restrained 
by  his  instructions,  and  does  not  unieasonably  extend 
the  term  of  credit,  and  provided  he  uses  due  diligence  to 
ascertain  the  solvency  of  the  purchaser.'  But  the  factor 
cannot  sell  on  credit  in  a  case  in  which  it  is  not  the  usage, 
as  the  sale  of  stock,  for  instance,  unless  he  be  expressly 
andiorized,  because  this  would  be  to  sell  in  an  unusual 
iaanner.>>  Nor  can  he  bind  his  principal  to  other 
modes  of  payment  than  a  payment  in  money  at  *623 
the  time  of  sale,  or  on  the  usual  credit  If  a  iactor 
at  the  expiration  of  the  credit  given  on  a  sale,  takes  a 
note  payable  to  himself  at  a  future  day,  he  makes  the 
debt  his  own.'    He  cannot  bind  his  principal  to  allow  a 


•  Van  AlIeD  t.  Tandeipool,  6  Mm*.  Rtp.  69.  Ooodouow  r.  Tylar,  B 
JfoHi  Rip.  36  Jamca  ic  Bboenukei  t.  M'CMdis,  1  Say'*  S.  C.  Rtp. 
394.  Emuy  v.  Gerbiar,  «nd  other  cum  citad  in  Wliari»n't  Dig.  of  Pttm. 
Rtp.  tit.  Agtni  and  Faetar,  A.  3.  BnthU  t.  FhiUipa,  1  OaO.  Btp.  360. 
WiQM,  Cb.  J.,  in  Scott  t.  SnrnHD,  WllM  Stp.  400.  Chun^,  J.,  in 
Konghton  t.  Mathews,  3  Bot.  ^  Pull.  489.  LoTeriEk  v.  Haigi,  1  Count'* 
a*p.  643.  Gteenlejr  t.  BwUatl,  1  Grtmii^i  Rip.  173.  Foireriior  t. 
Bofdmu,  C.  n.  U.  S.,  for  MaauihiiMtt*,  OUMwi  Tann,  1839.  SUr^  «n 
Agency,  3d  sd.  no.  110,  209. 

b  Wiltdiin  T.  Simi,  1  Camph.  Tf.  P.  Rf.  S58.  State  of  Illinoia  r.  Dda- 
fi«ld,  8  Paif *'(  Rq).  537.  S.  C.3G  WendM,i^.  In  thU  lut  ciw  it  wu 
bald  that  an  agent  for  a  itata,  anthoriied  to  hoiraw  monej  on  a  aale  of 
tt»ch,  cannot  aell  on  credit  whhont  eipran  anlhority,  atan  thongli  by  the 
UBBgea  of  trade,  it  be  the  cnilom  to  sell  anoh  atooka  on  a  credit,  when  thaf 
are  the  phrato  ^operty  or  indlridnala.  It  «aa  fnrtliw  bald  that  it  the 
agent  for  a  atata  onanlhoriiadly  aall  ita  atook  on  cMiUt  or  below  par  to  a 
porohasar  chargeable  wilbjiotioa  of  bia  want  of  aothorily,  tha  atate  nay 
rqindiate  the  contract,  and  follow  the  property  in  the  hand*  of  anch  pnr- 
ehaaer,  and  before  it  haa  bean  p«a*«d  away  to  a  Inna  fidt  holder  witbont 

*  Hoemec  v.  Beebe,  14  JbrttR'*  Imk.  Mf.  368.  So  if  a  factor  eelb 
on  credit,  and  tekea  the  notea  of  the  rendee,  and  haa  tham  diaoonnted  for 
hil  own  aOMMnmodation,  he  beoDmea  reaponaibte  for  tha  debt.  Hycn  t. 
Botiiken,  6  WatU  ^  Serg.  44.  The  aanw  renilla  follow  if  he  blend  the 
moniea  of  the  principal  with  hia  own  and  releaaea  tha  vendee.  He  ia  bonnd 
In  keep  hia  prineipal  dnly  infonoed  of  matten  malarial  to  hia  InteiMt. 
Brown  r.  Airott,  Id.  403.    8t»y  on  Agtnty,  196. 
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set-offon  (he  part  of  a  purchaser."  If  the  &ctor,  ia  a 
case  duly  authorized,  sells  oQ  credit,  and  takes  a  nego- 
tiable note,  payable  to  himself  the  note  is  taken  in  trust 
for  his  principal,  and  subject  to  his  oidei ;  and  if  the 
purchaser  should  become  insolvent  before  the  dsy  of  pay- 
maot,  the  circumstance  of  the  &ctor  having  taken  the 
note  in  his  own  name,  would  not  render  him  personally 
responsible  to  his  principal. i>  Even  if  the  &ctor  should 
guaranty  the  sale,  and  undertake  to  pay  if  the  purcha- 
ser foiled,  or  should  sell  without  disclosing  his  principal, 
the  note  taken  by  him  as  factor  would  still  beking  to  the 
principal,  and  he  might  waive  the  guaranty,  and  claim 
possession  of  the  note,  or  give  notice  to  the  purchaser  not 
to  pay  it  to  the  &otor.  In  such  a  case,  if  the  factor 
should  fail,  the  note  would  not  pass  to  his  assignees,  to 
the  prejudice  of  his  principal  ;  and  if  the  assignees 
should  receive  payment  &om  the  vendee,  they  woidd  be 
re^>onsible  to  the  principal ;  for  the  debt  was  not  in  law 
due  to  them,  but  to  the  principal,  and  did  not  pass  under 
the  assignment.o  The  general  doctrine  is,  that  where 
the  principal  can  trace  his  property  into  the  hands  of  an 
agent  or  factor,  he  may  follow  either  the  identical  article 
or  its  proceeds,  into  the  possession  of  the  &ctor,  w  of  his 
legal  representatives  or  assignees,  unless  they  should 

have  paid  away  the  same  in  their  representative 
*624    character,  before  notice  (^  the  claim  of  'the  imnci- 

pal>  The  same  rule  applies  to  the  case  o[  a  bank- 
er, who  fails,  possessed  of  his  customer's  property.     If  it 


•  Gny  T.  OaUe;,  13  Jbhw.  Btf.  333. 

t  ManieT  t.  Amgi7, 1  TmIm'  Btf.  540.  GomImow  *.  Trkr,  7  IfaM, 
Rep.36.     Scott  v.  BunnBD,  Willa'  Rtp.  4f)0. 

*  Godt^y  T.  Fnno, 3 P.  ITiiM.  R^p.^SS.  Ex pwta DoBU,  1  jllA.  il<p. 
334  TaokeT.HollJa|:nniith,S  r<rm  Xii^SSS.  GBi]MttT.CaI]Hii,aaad 
ID  ScoU  V.  Santwi,  Wiiie^  Rtp.  405,  ud  aUo  by  OOkhn,  J.,  im  3  Bm. 
^PuU.490.  Kip  V.  Bulk  a(  N.  v.,  10  JoJUi.  Hfp.  U.  Th<M»|M>v. 
FeAiu,  3  Jlfawn**  R^  333. 

iVtiiy.muiM,iWtt»k.Cir.Rv.lOS.    Tmyter.nnraw.S  JTmIi^ 
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be  distingiiiahable  fiom  his  ovn,  it  does  not  pass  to  his 
oeditOTs,  but  may  be  reclaimed  by  the  trae  owner,  sub- 
ject to  the  liens  of  the  banker  upon  it.^ 

Though  payment  to  a  fiu:tor,  foi  goods  sold  by  him 
be  valid,  the  principal  may  control  the  collection,  and 
sue  for  the  jnice  in  bis  ovu  name,  or  fra  damages  for  non- 
performance of  the  contract :  and  it  is  immaterial  wheth- 
er the  agMit  was  an  auctiiHieer  or  comment  factor> 

There  are  some  cases  in  which  a  fector  sells  on  credit 
at  his  own  risk.  When  be  acts  under  a  del  eradere  com- 
mission, for  an  additional  premium,  he  becomes  liable  to 
his  principal  when  the  purchase  money  falls  due ;  and 
according  to  the  doctrine  in  some  of  the  cases^  he  is  sub- 
stituted for  the  purchaser,  and  ia  bound  to  pay,  not  con- 
ditionally, but  absolutely,  and  in  the  first  instance.  The 
principal  may  call  on  him  without  first  looking  to  the 
actual  vendee.  This  is  the  language  of  the  case  of 
Orove  V.  £M>oh,'  and  it  seems  to  have  been  adopted 
and  followed  m  Xioverick  v.  Mng»  ^  and  yet  diere  is 
some  difficulty  and  want  of  precision  in  the  cases  on  the 
subject  It  is  said,  that  a  factor  under  a  del  credere  com- 
mission, is  a  guarantor  tS  the  sale,  and  that  the  notes  be 
takes  from  the  purchaser  belong  to  his  principal,  equally 
as  if  he  had  only  guaranteed  them.«  If  he  sells  mider 
a  (fsj  credere  commission,  he  is  to  be  considered,  as  be- 
tween himself  and  the  vendee,  as  the  sole  owner  of  the 
goods ;  and  yet  he  is  considered  (»ly  as  a  smety.f    In 

•  Walksr  t.  Banidl,  Dmig.  Rtf.  303.  BryHii  t.  Wjlia,  1  Bm.  ^  PvU. 
83.  BoltoD  T.  FnUar,  Aid.  S39.  In  the  cu»  of  SugMat,  1  Bot't  Btp. 
153.    FuksT.  ElliwD,  l£M('«A<p.Hl    3  JIimm**  JIfp.  342. 

k  Ginrd  t.  Tagsut,  5  Serg.  ^  JZovlc,  19. 

•  1  Ttnt  Rtp.  IISL 

•  1  Cmeaii  Btf-  M5. 

•  But  if  ba  Uksi  depncMted  papeT  in  pajmaot,  b«  mart  Bcooaat  for  tha 
Ml  nine  in  qiMi*.    DnnasUT.  Mtion,  1  Stary**  JZcp.  54S. 

f  ChsmbM,  J.,  3  Bm.  ^  PttO.  489.  Thompwo  t.  Paddns,  3  Jir<Mm'# 
JZfp.  333.  A  itl  endtre  fuUr  oi  i^nt  mM.y  *eU  ia  bii  own  ntma.  Thii 
ia  aoonding  to  m  cnaUm  in  tba  Lnnilm  oom  inaAat  Jofannn  t.£1Im>11 
Ad»lfEm»,iia. 
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some  late  cases  in  the  C.  B.,  in  England,'  the  doctrine 
of  the  case  of  Grove  t.  Dubois  vas  much  questioned 
and  it  was  considered  to  be  a  vexata  gucestio,  wheth- 
er a  de/  credere  commission  was  a  contract  of  guar- 
anty merely  on  default  of  the  vendee,  or  one  altogether 
distinct  from  it,  and  not  requiring  a  previous  resort  to  the 
purchaser.'' 

Though  a  factor  may  sell  and  hind  his  principal,  be 
cannot  pledge  die  goods  as  a  secarity  for  bis  own  debt, 
not  even  Aough  there  be  the  formality  of  a  bill  of  parcels 
and  a  receipt.  The  principal  may  recover  the  goods 
of  the  pawnee ;  and  his  ignorance  that  the  &ctor  held 
the  goods  in  the  character  of  fector,  is  no  excuse.  The 
principal  is  not  even  obliged  to  tender  to  the  pawnee  the 
balance  due  from  the  principal  to  the  factor :  for  the  lien 
which  the  fector  might  have  had  for  such  balance  is  per- 
sonal and  cannot  be  transferred  by  his  tortious  act,  in 
pledging  the  goods  for  his  own  debt.  Though  the  &cloi 
should  barter  the  goods  of  his  principal,  yet  no  property 

■  (Ml  T.  ComW,  1  Tama.  Rtp.  55S.    P«el  t.  Nortbeota,  Ihid.  47B. 

t  Ths  liability  tfafutOT  to  bii  [ffindpal  fot  tba  proceedaaf  waleamait 
bjr  him  oate  a  dtl  ertitrt  oomniinon,  ii  not  aKoted  bf  the  itatllt*  ot 
fr&ndi  ;  fbr  tba  nndeitaking  h  origiiul,  and  not  collateml.  Biraa  t.  Nm- 
nith,  T  Pink.  Rep.  330.  Wolff  v.  Eoppe],  5  Hiil  N.  Y.  Rep.  458.  The 
eoiract  l^al  import  of  a  dtl  ertitrt  engageiaeDt,  tt.j*  Mr.  Befl,  ii  aa  m- 
gagamant  to  bs  aaawBrable,  aa  if  tha  penoo  ao  btndnig  hiauoU  waa  tba 
propar  dabtor.  1  AcITi  Cam.  3TB.  But  tha  final  Mttlemont  af  tha  qOM- 
tioD  in  tha  Engliih  conrla  ii  otharwiao,  and  the  doctriao  of  the  caw  of 
Gtore  T.  Patxrii,  may  be  oonaidered  aa  orarmted.  It  waa  held,  in  Mottia 
V.  Cleaaby,  (4  Jfnulc  ^  Stba.  56i<0  that  the  chancier  of  a  taoker,  acti^ 
•ndat  a  dil  ertdtrt  commtaaitni  waa  that  of  a  (tircty,  for  the  aolTascy  of 
the  party  with  whom  hia  prineipal  deala  Ihroofh  hii  ageoey.  He  becoiQaa 
a  guarantor  of  tha  prioe  of  the  good*  aold,  and  ha*  an  ndditiaul  parcaB- 
taga  for  hia  raaponaihllity.  Thii  waa  the  qiinioD  of  Mi.  Jartiee  Stoay,  ^ 
the  eaaa  of  ThompaoD  r.  Pericina,  3  JTmok**  Rtp.  934,  taA  ooofinaed  a 
hk  CommtntaritM  oa  Agmcy,  3d  edit  aw.  %\i.  la  VftU  r.  Koppel,  9 
Z>cnio  R.  3G8,  thii  pomt  wai  diacnaed  and  macb  eonMeiad  is  the  New 
Yock  Court  of  Eiron ;  the  otmclnaian  waa  that  the  oontnot  of  a  faettr  to 
soocttBt  for  tha  amomit  of  aataa  ander  a  dtl  endtrt  oommiMiou  WM  Mt 
within  the  Matnta  of  franda,  and  did  not  reqoira  to  bt  ia  writing,  wtiia  w- 
gafament  wu  not  ataolDto,  bat  u  a  pnnuitar. 
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passes  by  that  act,  any  more  than  in  the  case  of  pledging 
them,  and  the  ovner  may  sue  the  innocent  purchaser  in 
troTei.a  The  doctrine  that  a  factor  cannot  pledge,  is 
sustained  so  strictly,  that  it  is  admitted  he  cannot  do  it 
by  endorsement  and  delivery  of  the  bill  ot  lading,  any 
more  than  by  delivery  of  xhs  goods  themBelTes.i>  To 
pledge  the  goods  of  the  principal,  is  beyond  the 
scope  of  the  factfv's  power ;  and  every 'attempt  to  626* 
do  it  under  colour  of  a  sale  is  tortious  and  void. 
If  the  pawnee  will  call  for  the  letter  of  advice,  oi  make 
due  inquiry  as  to  the  source  from  whence  the  goods  came, 
he  can  discover  (say  the  cases)  that  the  possessor  held 
the  goods  as  factor,  and  not  as  vendee ;  and  he  is  bound 
lo  know,  at  his  peril,  the  extent  of  the  factor's  power.' 
There  may  be  a  question,  in  some  instances,  whether  the 
ret  gesta  amounted  to  a  sale  on  the  part  of  the  factor,  or 
was  a  mere  deposit  or  pledge  as  collateial  security  for 
his  debt.  But  when  it  appears  that  the  goods  were 
really  pledged,  it  is  settled  that  it  is  an  act  beyond  the 
authority  of  the  factor,  and  the  principal  may  look  to 
the  pawnee.  There  is  an  exception  to  the  rule  in  the 
case  of  negotiable  paper,  for  there  possession  and  proper- 
ty go  together,  and  carry  with  them  a  disposing  power. 
A  factor  may  pledge  the  negotiable  paper  of  his  principal 
as  a  security  for  his  own  debt,  and  it  will  bind  the  prin- 
cipal, unless  he  can  charge  the  party  with  notice  of  the 
fraud,  or  of  want  of  title  in  the  agent.^ 


r.  PeilB,  3  8antw.  ^  Aid.  G16.  Bodripiai  t.  HsAmum,  5 
Johnmn/t  Ck.  Rtp.  4S9. 

k  Huiioi  T.  ColM,  1  MnU  ^  Stbt.  140.  Hupley  t.  XTnur,  Ibid.484. 
Onkbun  V.  Dyitor,  G  Ibid.  1. 

•  pBUanim  t.  Tub,  3  8tr.  Rep.  1 17B.  Danbifny  t.  DiiTal,  5  Term  Rep. 
604.  D*  BoneboQl  t.  Goldmuil,  5  Tttey,  311.  M'Condue  v.  DatIm,  T 
£wf*  Ref.  Sl  Mutini  v.  CoIm,  1  Ma^U  f  Sebt.  140.  Fi«ldjii|t  t.  K;- 
mar,  3  Bnti.  ^  Bag.  639.  Kindu  t.  Stuv,  S  Mom.  Rep.  398.  Vu 
AmiinEe  t.  Peabody,  1  Vown'*  Rtp.  440.  Bowie  v.  Napiei,  1  IPCer^* 
Rep.1. 

«Collui«T.MutiD,lA>*.^  Pali.  648.    TniitteW.BvMidoa,8  atant. 
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But  though  Ae  fector  cannot  pledge  the  goods  of  his 
principal  as  his  own,  he  may  deliver  them  to  a  thiid  per- 
son  for  his  own  security,  with  notice  of  his  lien,  and  as 
his  agent,  to  keep  posseBsion  for  him.  Such  a  change  of 
the  lien  does  not  divest  the  factor  of  his  right,  for  it  is,  in 
effect,  a  continuance  of  the  factor's  possession.^  So,  if  a 
&ctor,  having  goods  ctmsigned  to  him  for  sale, 
•627  should  put  them  "into  the  hands  of  an  auctioneer, 
or  commission  merchant  connected  with  the  auc- 
tioneer in  business,  to  be  sold,  the  auctioneer  may  safely 
make  an  advance  on  the  goods  for  purposes  connected 
with  the  sale,  and  as  part  payment  in  advance,  or  in 
anticipation  of  the  sale,  according  to  the  ordinary  usage 
in  such  cases.''  But  if  the  goods  be  pat  into  the  bands 
of  an  auctioneer  to  sell,  and,  instead  of  advancing'money 
upon  them  in  immediate  reference  to  the  sale  according 
to  usage,  the  auctioneer,  should  become  a  pawnbrok^, 
and  advance  money  on  the  goods  by  way  of  loan,  and 
in  the  character  of  pawnor  instead  of  seller,  he  has  no 
lien  on  the  goods.  It  may  be  difficult,  peihaps,  to  dis- 
criminate in  all  cases  between  the  two  characters.  It 
will  be  a  matter  of  evidence,  and  of  fact,  under  the  cir- 
cumstances. The  distinction  was  declared  in  Martini 
V,  Colea,°  and  it  was  observed  in  that  case,  that  it  would 
have  been  as  well  as  if  the  law  had  been,  that  where  it 
was  equivocal  whether  the  party  acted  as  principal  or 


Rtp,  100.  Goldniijd  v.  Gsdon,  in  «lianoer;,  and  oilad  in  Collini  r.  Mnr- 
tjn.  Travel  will  li«  by  Iha  principal  ngkinM  (he  aftttt,  when  Ike  InlUr 
emiTetlB  tha  prnpertj  to  bii  own  nee,  or  diipoaee  of  it  oontruj  to  hie  in> 
ibDotiona.    H'Uonii  t.  Bimpfon,  SI  WradtO,  filO. 

*  M'CombiB  T-  DsTie*,  T  Eatt't  Rtp.  5.  UiqnlMn  t.  H'Irar,  4  Jaim*. 
J^■^  103. 

b  IadwU  t.  Uf^coU,  6  StTg.  f  JRoHb,  3S6.  IT  goodi  be  eeamgati 
to  n  eommlMion  msrohaBt  or  factor  fbi  m1«  U  >  limited  prioe,  *ai  he 
BMke*  adtanoea  on  Lbem,  and  they  cuinat  be  uld  for  that  price,  be  may, 
on  ceMonaUe  nolice  to  hi>  principal,  at  a  foir  ma^et,  lell  tbem  ImIow  tbot 
prtco  tot  hi*  indemnity.    Frothini^un  t.  EvertMn,  13  N.  H.  R*f.  339. 

•  I  JUasb  4  Stiw.  140. 
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Sactar,  a  pledge  in  a  case  £ree  ftom  fraud  shonld  be  valid. 
To  guard  against  abuse  and  fraud,  it  is  admitted,  that  if 
the  foctor  be  exhibited  to  the  world  as  owner,  with  the 
assent  of  bis  principal,  and  by  that  means  obtain  credit, 
the  principal  will  be  liable.  It  was  suggested,  in  the 
case  last  mentioned,  that  perhaps  if  a  consignment  of 
goods  to  a  factor  to  sell,  be  accompanied  with  a  bill 
drawn  on  the  factor  for  the  whole  or  part  of  the  price  of 
the  cons^ment,  an  advance  to  take  up  the  bill  of  the 
consignor,  and  appropriated  to  that  end,  might  be  consi- 
dered as  an  advance,  noder  the  authority  given  by  the 
principal,  so  as  to  bind  him  to  a  pledge  by  the  &ctor  for 
that  purpose.  But  in  Oraham  v.  Dyster,*  it  was 
decided  *by  the  K.  B.,  that  though  the  principal  *638 
drew  upon  his  &clor  for  the  amount  of  the  con- 
signment, and  the  goods  were  sent  to  the  factor  to  be  dealt 
with  according  to  his  discretion,  the  tactor  could  not 
pledge  the  goods,  even  in  that  case,  to  raise  money  to 
meet  the  bills.  This  was  a  very  hard  application  of  the 
gmeral  rule ;  and  the  cases  go  so  far  as  to  hold,  that  though 
there  should  be  a  request  of  the  consignor  accompanying 
the  consignment,  that  his  agent,  the  consignee,  will  make 
remittances  in  anticipation  of  sales,  that  circumstance 
does  not  give  an  authority  to  pledge  the  goods  to  raise 
money  for  the  remittance-^  In  the  last  case  referred  to, 
the  judges  of  the  K.  B.  expressed  themselves  decidedly 
in  &vour  of  the  policy  and  expediency  of  the  general  rule 
of  law,  that  a  factor  cannot  pledge.  They  considered  it 
to  be  one  of  the  greatest  safeguards  which  the  foreign 
merchant  had  in  making  cons^ments  of  goods  to  Eng- 
land ;  and  that,  as  a  measure  of  policy,  the  rule  ought 
not  to  be  altered.  It  operated  to  increase  the  foreign  com- 


>  3  BtmrU^t  lUf.  31.  If,  faovtnr,  Um  owom  unw  ,tli»  betor  wfUt 
MMh  tnduM  at  pcopoty,  ■■  to  anabia  him  lo  daal  with  K  u  hk  am,  aad 
nualaad  athsn,  the  ttatat  la  that  caw  eu  bM  tb«  pnpartj  bj  plailciiii  U. 
Bayapn  t.  CiOm,  6  MatO*  ^  Stl».  M. 

k  Qaaim  t.  TtMrntn,  3  Banm.  ^  Ore**.  UU. 
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a  very  plain  reason,  viz.  that  he  who  gave  credit  should 
be  vigilant  in  ascertaining  whether  the  party  pledged  had, 
or  had  not,  authority  so  to  deal  with  the  goods,  and  that 
the  knowledge  might  always  be  obtained  from  the  bill  of 
lading  and  letters  of  advice.* 


•  Ch.  J.  Beat,  in  Wmiaini  t.  Barton,  3  Bing.  Rtp.  139,  eiprawtd  lunt- 
nlf,  on  Uis  otbar  hand,  Mreugl;  in  fBTonr  of  the  policy  of  >lIoiriit| « 
ptwnee  of  goodi  to  hold  tgainat  the  rul  owner,  who  permitted  the  pvr- 
Bor  to  deil  with  ths  juoperty  u  if  it  wu  bia  own.  He  inaaled  thit  the 
old  Uw  on  thia  subiect  wu  not  adqited  to  the  new  *tale  of  thing*,  and  to 
the  allenUioni  in  the  mode  of  ourying  on  oommenw.  The  nila  Uint  tu- 
tor oonnot  pledge  the  gooda  consignsd  to  him  for  nle,  even  far  bona  JuU 
■dVBoeei,  in  the  ragnlu  coone  of  oommereiBl  dealing,  originated  in  the 
case  of  Paltenon  t.  Tod),  in  3  Str.  Rtp.  I1T8,  wliich  was  a  min  fHmM 
decieion  of  Ch.  J.  Lee ;  tliough  it  haa  bean  maggeitei  that  th«  report  of  that 
caae  waa  inaccurate.  In  the  year  1B23,  the  merila  of  that  tu1«  wore  di»> 
cnwed  in  the  Britiah  parliament,  and  the  diacnaaioa  wai  fallowed  bf  llw 
■Utntea  of  6  Geo.  IV.  ch.  94,  and  7  &  B  6m.  IV.  ch.  39,/or  tk*  UtUr  pnUt' 
lion  of  tht  property  of  nureianla  and  otiarw,  in  tieir  dtaliugM  mtk  fat- 
tan  and  agtntt,  bj  which  a  factor  waa  aathorixed  to  plM^,  to  a  certain 
extant,  Ihe  gooda  of  hia  principaL  A  great  deal  may  be  pnq)eHy  aaid 
againat  the  principle  of  the  old  mie  ;  and  with  Ihe  exce|4ion  of  England, 
it  ia  contrary  to  the  law  and  poIJcj  of  all  the  commercial  nations  of  Ei. 
rope.  See  the  report  of  the  committee  of  the  English  boiiae  of  eonmoas 
which  led  to  the  statnis  of  4  Geo.  IV.  On  the  JBoropeaD  e«atia»&t,  pe» 
aaaaion  oonatitnta*  title  to  moreable  pn^erty,  so  far  aa  to  secore  tem 
jUi  purohaaen,  and  peraona  making  adranoea  of  money  or  credit  on  tbe 
pladge  of  ptoperty  by  the  lawful  poaaassor.  There  may  b«  aomething  in 
the  conunarcial  policy  of  Iho  nle  allnded  to  by  (ho  Engtiah  jndgea ;  but  it 
would  aeem  to  be  a  oondnaion  of  anperior  jnittoe  and  wiadon,  thai  a  fae- 
tor  or  commaraial  agent,  clothed  by  hia  principal  with  the  appntat  ajm- 
boEe  of  ownetahip  of  property,  ahonld  be  deemed  the  true  owner  in  leipMt 
of  third  peraona,  dealing  with  him  Ilurly  in  the  ooniaa  of  bnainew,  aepw- 
chaaera  or  mottgageea,  and  under  an  ignoreneo  of  his  real  character.  8a« 
I  BilTt  Com.  483— tS9. 

By  the  atatate  of  5  &  6  Vict,  c  S9,  in  oaMBifaMal  of  tU  lam  nlatitg 
U  odvaneu  bona  fidt  moda  (a  agtnU  intnuttd  witl  goodo,  any  agent  in- 
tmited  with  the  posaaaaion  of  gooda,  or  of  the  docnmanla  of  title  to  geods, 
is  tobedaemedowner  of  nchgoodsanddoanmontaaofaraslogiTanliditj 
10  any  contract  or  agreement  by  way  of  pledge,  Uan  or  aeonrity  bona  dit 
laade  by  any  person  with  auch  agent  so  intnuted,  as  well  for  any  ordinal 
loan,  adTanoo,  oi  payment  made  npan  the  Mcoiity  of  aneh  gooda  or  dooa- 
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'Every  contntct  made  with  an  agent  in  relation  to 
the   business  of  the    agency,  is    a  contract  with  the 

ments,  u  alao  Ibr  auj  flutiiai  or  ooatiniiuig  kdrancs  in  reqisot  Iharaof,  uid 
■Dch  contnct  ahall  be  bindiiig  apon  and  agaiiut  Ihs  omiar  of  aaoh  good* 
■ad  otben  intencMd  tharain,  nolwilhitanduig  the  panon  claiming  *ach 
pledgaor  li«n  maj  faava  bad  notice  Uut  tha  penon  with  whom  mob  con> 
trael  ii  mtdt,  ii  only  an  afsnt. 

Vbe  itatiite  law  of  New- York  hu  nhangisd  the  Ibnasr  niio  of  the  En- 
gliafa  conrts  on  tUio  onltisct.  By  tha  act  of  April  IGth,  1830,  it  waienact- 
ed,  {and  an  act  of  tbe  atata  of  Rboda  bland,  paaaad  nnco  tho  aeaaion  of 
Jaanary,  1631,  and  of  Penniylrania  Id  1834,  Purden'i  Dig.  409,  are  to 
tfae  lame  efcotj  that  tba  penon  in  wboae  name  gooda  waie  ahipped  aboold 
be  deemed  tba  ewoer,  ao  fu  aa  to  entitle  (he  eaiutgnat  to  a  lim  thereon 
tat  hia  advancea  and  liabilitiea  Sir  Ibe  oae  of  tbe  ooneignor,  and  fM  monaya 
or  eeenritica  lecaired  by  the  coaaignoi  la  bia  oae.  Bnt  tba  lieo  ia  not  to 
aziat.  if  the  eooaignea  bad  prariona  notieo,  by  tbe  bill  of  lading  or  otber- 
wiae,  that  the  ooneigner  waa  nA  tbe  aotnal  and  bona  fida  owner.  Every 
fatter  intniated  witb  the  poaaaaaion  of  any  bill  of  lading,  onitom-honaa 
permit,  or  waiehonaa  keaper'a  roasipt  foi  tba  deliTsty  of  the  gooda,  or  with 
the  poveaaion  of  gooda  for  aale,  oi  aa  aeenrity  for  adTaoMa,  ■hall  be  deem- 
ed the  owner,  ao  far  as  to  rendor  valid  any  ooDtraet  by  him  for  the  aala  or 
i&po«Uon  Iberaof  m  whole  or  in  part  for  moneya  adranoed,  or  any  reapon> 
■ibUitT  in  writing  aaomed  upon  the  faith  tbereoC  The  trna  owner  will  bs 
entitled  to  tbe  gooda  on  repayment  of  the  adrancea,  or  raaUration  of  the 
aeenrity  given  on  the  depoait  of  tbe  goods,  and  on  satisfying  any  lion  that 
tbe  agent  may  have  thereon.  The  act  doe*  not  go  to  anthoiiie  a  commmi 
oarrier,  warebooae  keeper,  or  other  parson  to  whom  goods  may  be  eommit- 
ted  for  tranapoitation  ot  aterngt,  to  leU  or  faypothecnte  the  aame.  Act*  of 
fraod  eommitled  by  factor*  or  agents,  in  breach  of  their  daty  in  that 
chaiaeter,  are  pnniahabla  as  misdemeaDan.  It  baa  been  held  onder  this 
act  that  a  conlrael  of  sale  by  a  factor  agent,  intmated  witb  goodi  for  iale> 
will  protect  the  porohaeer,  though  no  money  be  advanoad,  or  negotiaUe 
inslrnment,  or  other  oUigatien  he  giren  at  tbe  time  of  tbe  sale.  Janninga 
V.  HsiTiU,  ao  We«deU.l. 

This  act  is  fonoded  chiefly  upon  the  provisioni  of  the  Britiah  atatnta  of 
6  Geo.  IV.  cb.  94,  paaaad  in  1335,  in  pnnnanoe  of  the  recammeDdation 
contained  in  the  report  of  a  aelscl  committee  of  tbe  Britiah  house  of  com- 
mona,  of  Jannarj,  1833.  So,  by  the  Ciml  Coda  of  XaufMno,  art  3214, 
every  consignee  or  commiaaion  agent,  who  baa  made  advanoea  on  gooda 
cenaigned  to  lum,  or  placed  in  hti  hands  to  bf  sold  far  aoeoont  of  tbe  Mn> 
sigmr,  has  a  privil^e  for  tha  amoiut  of  thoM  advaneea,  with  intereat  and 
chargea,  on  the  value  of  tbe  gooda,  if  they  are  at  hia  diqraaal,  in  hia 
stores,  or  in  a  pnUio  warehouse,  or  if,  before  their  arrival,  be  can  show  by 
a  bill  of  lading  or  letter  of  advice,  that  they  have  been  despatched  to 
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principal  entered  into  througfa  the  instrnmentality  of  the 
agent,  provided  the  agent  acts  in  the  name  of  his  princl- 

pal.  The  party  so  dealing  with  the  agent  ia  bound 
•630    to  his  principal ;  *and  the  principal,  and  not  the 

agent,  is  bound  to  the  party.  It  is  a  general  rule, 
standing  no  stioog  foundations,  and  pervading  every  system 
of  jurisprudence,  that  where  an  agent  is  duly  ctxistitnted 
and  names  his  principal,  and  contracts  in  his  name,  and, 
does  not  exceed  his  authority  the  principal  is  responsibly 
and  not  the  ageut>  The  agent  becomes  personally  lia- 
ble only  when  the  principal  is  not  known,  or  wbeie  thare 
is  no  re8ponstt>le  principal,  or  where  the  agent  beunies 
liable  by  an  undertaking  in  his  own  name,  or  when  he 
exceeds  his  power>    If  he  makes  the  contract  in  b^alf 


•  EmarigoB,  TVailj  itt  Am.  torn.  a.  p.  465.  Lord  Enkiae,  IS  Fmtji, 
369.  DnTiiT.  M'Arthu,4  0r*enlM/'«JI<y.S9.iiate.  Omn  t.  GMch,  S 
Sip.  N.  P.  R.  5ST.  Ware,  J.,  in  tb«  onm  of  tin  Robeoca,  Wm^*  Mef- 
MS.    Robert*  V.  An«tia,  5  WliMittt,  913. 

*  Thomu  T.  BMiop,  S  Sir.  Itep.  955.  Leadtuttar  t-  Funm,  S  Jink 
4>  Stlw.  345.  DnMnbair  T.  Ellii,  3  Jekiu.  Cat.  70.  FaAer,  Ch.  J, 
SUekpolsT.  Arnold,  11  Mm**.  A.  S9,  KDdHutingiT.LoTiriiig.aPfek.X 
991.  Hunpton  v.  Sfeeksnaglo,  9  Strg.  4-  Rq»U,  319.  Lnwni  t. 
«lwM<r,  9  AUt.  Rtp.  N.  8.  718.  WoodM  t.  Dennett,  9  K.  H.  X(p.  SS. 
When  Ihs  agent  bec«ae»  penonsllr  bonnd  hf  hb  own  URmptloa,  bU 
prionpal '»  not  Utble.  Tabsr  t.  Cumon,  S  Mtteoff,  45S.  Ch.  J.  8b«w 
Mmy  that  tfa«  mm  in  Staokpola  t-  Amold,  eetabliihlng  tbia  doctrine,  k  *f 
Iho  highNt  aatheritf.  When  in  agent  TOlnnterily  imtibtjt  Iba  inttno- 
tioni  of  hie  principal,  and  coii*«rla  to  liia  own  nae  mcniM  balcagfnK  te  Ua 
principal,  to  which  a  doQnite  and  tpoeifio  dntinatian  waa  (iroB,  and  the 
attiole  ha  wa>  directed  ta  hay  anbaeqnently  acqalrei  additional  rahwi  tbe 
agent  has  been  held  reqioiuible,  not  merelr  for  the  money  with  iatacMl, 
bat  for  lbs  artli^B.  Short  v.  Skipwith,  1  BrtektiAnnigk't  Rep.  103.  It  ■ 
likewiae  a  general  nle  that  tbe  omii^D  of  an  agent  te  ktep  hja  prindpal 
regnlariy  informed  of  the  itate  of  the  intemta  intrnatod  to  Um,  rendaia 
him  laapanaible  for  tlie  damafai  bia  principal  may  amtaln  faj  aneh  naglaol ; 
and  if  tbo  priaoipd  be  injorionalj  mialed  bf  the  iofonnatitMi  giren  ao  aa  t« 
place  reliaaee  on  an  ootatinding  debt,  the  agant  will  be  daamad  to  have 
made  the  dabt  hie  own.  Harray  v.  Tnratf,  4  RauU  Rtp.  193.  AirM  t. 
Brown,  $  Wkariva  Rep.  1.  It  ia  alao  a  general  mle  that  notloa  to  an 
agent  I*  notice  ta  bia  priaoipaL  So  netice  to  one  of  tha  iKraelMa  af 
a  banli,  while  engaged  in  the  hniiaeaa  ef  th*  bank,  ia  aotiaa  to  tbo 
bank.    Bank  U.  8.  r.  Davit,  9  HiU!*  Rip.  451.  461.    It  k  not  coa- 
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of  his  pnDcipal,  and  discloseB  his  name  at  the  time,  he  is 
□ot  personally  liable,  not  even  though  he  should  take  a 
note  for  the  goods  sold,  payable  to  himself.'  But  if  a  per- 
son would  excuse  himself  from  responsibility  on  the 
ground  of  agency,  he  must  show  that  he  disclosed 
his  principal  at  the  time  of  making  theccmtract,  *and  *631 
that  he  acted  on  his  behalf,  so  as  to  enaUe  the 
party  with  whom  he  deals  to  have  recourse  to  the  princi- 
pal, in  case  the  agent  had  authority  to  bind  him.i>    And 

■tftent  with  th*  mmtnarr  visw  tak«a  ia  thi*  ]»elBi«  vt  the  kw  of 
■poey,  to  entor  into  «  datoil  ef  Um  partindar  wipowltakiw  et  agwU. 
We  miut  be  eoutant  to  >Mte  gammaDj  the  priM^  that  the  agMit  ia 
BaUe  to  hi>  prinoipal  for  all  loMai  and  danafM  atiaing  from  nolatiMM  at 
hie  duly  ai  afsnt ;  b7rMM>aorniMOBdml,  ddiaqaeDe;.  etratoh  oi  abaaa 
of  power,  or  ne^igoDolee,  proTided  ths  loM  or  damage  be  reiaonalily  «ttit> 
botahlo  to  the  nme.  Hie  SlHtralioni  of  the  geaanl  priooiple  are  to  bo 
Nan  in  the  anthoritleB  itstod  or  referred  ts  in  the  traatiaei  at  large  tm 
agency,  and  eqMinally  in  Lirermora  on  Agency,  <A.  B,  Fal*y  on  Agenoy, 
by  Lloyd,  paMim,  end  puticnlarly  p.  T— SO.  46.  U— 100.130— 149. 319— 
S40.  394—304. 335—943. 386—390,  in  Story  on  Agenoy,  ch-  B.  end  la 
Sedgwick  on  the  Ueaaore  of  Damagea,  aa  between  principal  and  agelll. 
Tr—tiae,  eb.  19. 

•  CNren  v.  Oooeh,  3  Btp.  N.  P.  Rtp.  S6T.  RathboM  v.  Badloug,  1ft 
Mm.  B.  I.  Goodeaow  t.  Tyler,  7  JTau,  R.  3&  Greely  t.  Baitlttt,  1 
OrtMitafi  R.  m.  Coriiea*.  Cnmuing,  6  Cmm'aJI.  181.  The  agont 
la  not  liable  individoally,  if  he  drawa  a  bill  of  eiohaogo  which  ia  pnteatad, 
provided  be  deolatot  Umaeif  at  the  nine  time  to  be  t)(  i^wt  e/ li*  Aw- 
#M.  ZachMTie  T.  Nash,  13  Lenuiana  R.  90.  The  agent  ia  peraonally 
liable,  thou^  he  diedoeea  the  name  of  hla  prinoipal,  if  be  eigna  a  oontiaot 
wUeh  doea  not  ihow  npon  the  tkoe  of  it  that  he  ooDtraota  aa  agent.  HBIa 
T.  Haat,  30  Wtndett,  431.  Bat  If  ho  drew  the  bill  hi  hie  own  name, 
wlthont  irtating  hia  agency,  ho  ii  peraoiially  liaUe,  thoogh  the  payee  know 
he  waa  bnt  an  agent  Newhall  t.  Dnnlap,  S  SkepUy,  184,  or  Valae  R. 
vol.  zIt.  p.  180.  Ha  mnat  dteoloae  hi*  prioeipal'a  name,  though  he  eell  •• 
aMtioneer,  cr  ho  wiU  be  penonaUy  liable.  HDl*  T.  Hnnt,  90  WinMl, 
431.  If  ho  ecu  dmply  in  hia  own  name  ho  bindi  blmadf  and  not  hie 
prindpd.  Tbk  le  the  geaeral  rale,  but  ooDtielled  by  oiraunatantwa. 
Bank  of  Socheeter  t.  Moateath,  I  D*m»,  409. 

k  Mauri  t.  Hefirman,  13  Jokni.  Rtp.  56.    Beabar  t.  Hawkei,  S  Mtart 

^  Payiu,  549.    Oimttiy  t.  Kendall,  9  Arkanmu  Rtp.  S38.    Mr.  Joetiee 

.    Story,  In  hia  TV-^aliw  on  Agency,  9d  edit  aeo.  368.  290.  layi  down  the 

role  that  agenta  or  fhetora  for  mrrchaala  reaidiBgui/orelfa  eaanMaa,  an 

peiBonally  liable  an  oontneta  nude  by  them  for  their  prlnolp«li,  and  Ibie 
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if  the  agent  even  buys  in  hia  own  name,  but  for  the  beae- 
fit  of  hia  principal,  and  without  disclosing  his  name,  the 


without  uf  diatioctian,  whalhsr  tbej  deaciibe  UuuiimItm  u  igente  or  not. 
Ilie  Irgal  prammptian  k,  that  tbo  credit  ii  pvan  to  the  a^at  oicloaTelj 
Tb*  inpremB  eonit  of  Naw-ToA,  in  EiApatiick  *.  Stwaar,  adheradbow- 
erer  to  tbe  old  nlo,  sod  hold  that  Uw  agtat  waa  not  pomnally  napood- 
bla  wban  he  qipeand  in  tlia  tniaactiou  u  an  aigent  only,  and  doalt  with 
tba  plaintiff  in  that  known  charactoi.  The  coiut  held,  thai  there  waa  no 
dialinction  known  to  onr  law  on  thia  point,  bstweoD  an  agent  acting  Ibr  a 
IbmgD  ftnd  for  a  domeaiic  hooae.  Thia  deciuon  waa  affinned  in  the  court 
of  airoB,  in  DeoocnbaT,  J839,  S9  WtrtdelT*  R.  344.  Mi.  Senaloi  Vor- 
pUnck  gave  tlia  opinion  of  the  court  of  oRore,  nnd  ho  oiamiiMd  tha  qMB- 
tion  with  loaning  and  alality.  He  hold  Uiat  then  waa  no  gonenl  pce- 
Munptkin  known  to  oni  law  and  commaimal  OMgea.  that  the  credit  ni 
aooh  caaoa  waa  given  eiolDaiv«ly  to  the  agent,  and  that  the  EJiglidi  caM* 
on  which  the  pneumption  aa  a  aettled  rule  of  law  waa  dodnced  in  the 
treatiaa  relenad  to,  were  of  recent  origin,  and  bunded  on  apedal  or  kical 
wage  in  England  and  one  not  adopted  here.  He  cited  Eyre,  Ch.  J.,  ia 
De  GaiUoQ  v.  L'Ai^e,  1  A  ^  PtilUr,  368.  Bayley,  J.,  in  Fattenon  v. 
GiandeaMqui,  IS  Eatt,  70.  Lord  Tenterden,  in  Tboiiip«n  v.  Darenpott, 
9  B.  4  OrtM.  78.  JJay^t  Jf»tt»  to  Foley  on  Agency.  He  queatwaad 
(he  policy  of  the  lOle  that  credit  09  aalaa  or  conngnmenta  waa  not  pn- 
aamed  to  be  given  to  well  ealaUithed  Ibreign  hooaea,  but  to  temponry 
•fenl*  in  exoner^on  of  their  principala  ;  and  tliat  nntil  the  coone  of  boai- 
aeaa  had  eatabli<d)ed  aneb  a  nlo  b«»  aa  well  known  in  mercantile  na*g« 
and  practice,  it  waa  wiaeat  to  adiiera  to  the  geneial  law  of  agency,  boldii^ 
tbe  known  principal  reaponiibla  when  the  agent  diwltwea  ha  Dame  Mtd 
acta  avowedly  and  aothoriMdly  on  bia  hebalf,  and  leaving  it  to  the  diacre- 
lioB  of  the  American  trader  to  obtain  tbe  aooority  of  the  factor  or  aganl, 
irtien  be  jndgea  it  beat  In  Taintor  v.  Frandergreat,  3  Hill,  73,  it  waa  ad- 
mitted, that  there  may  be  a  dear  intent  abown  to  give  an  exelnaive  credit 
to  tbe  agent,  and  that  if  the  principal  reode  ia  a  fbrwgn  ooontty,  that  In- 
tent may  be  inferred  fMm  the  cnatom  of  trade.  Tbe  anprame  oowt  of 
Lotuaiana,  in  the  Newcaatle  M.  C.  v.  Red  River  R.  R. Co.,  1  Aat.£oa.R. 
14S,  Sillowed  the  rule  laid  down  by  Mr,  Jnatica  Story,  and  it  waa  aba  M- 
lowed  in  McKeniie  v.  Nevina,  33  Moina  R.  138.  In  tbe  <^iaioo  of  Mr. 
Jaatioe  Bliaa,  in  the  eaae  of  Hardy  v.  Fairbanka,  in  the  inpreme  court  of 
Nova  Scotia,  at  Halif^  in  April,  1647,  thia  queation  araae  and  wa« 
diacnned,  and  the  conclnaion  of  the  learned  jodge  aaemed  to  be,  that  the 
iomt  principal  when  diaoovered  will  be  liable  in  all  oaiea  nnleai  he  can 
diacharga  biniaeU,  but  that  a  clear  oaaa  of  lialnlity  murt  be  eatahlidied 
againat  the  fariigner,  for  the  preanmption  will  be  in  hia  bvom  that  he  ■ 
not  liable,  and  the  mum  at  pioaf  will  reat  with  the  leller.  Tbe  agent  may 
be  deemed  alway*  re^muible  for  the  proteetion  of  tbe  aeUatt  and  tb*  lia- 


iiyGoo^lc 


Lw!.  XU.]  OF  PERSONAL  PROPBHTT.  631 

principal  is  also  bound  as  well  as  the  agent,  provided  the 
goods  come  to  his  use,  or  the  agent  acted  in  the  business 
intrusted  to  him,  and  according  to  Iiis  power.'  The  at- 
torney who  executes  a  power,  as  by  giving  a  deed,  must 
do  it  in  the  name  of  his  principal ;  for  if  he  executes  it  in 
his  own  name,  though  he  describes  himself  to  be  agent 
or  attorney  of  his  principal,  the  deed  is  held  to  be  void ; 
and  the  attorney  is  not  bound,  even  though  he  had  no  au- 
thority to  execute  the  deed,  when  it  appears  on  the  &ce 
of  it  to  be  the  deed  of  the  principal.!*  But  if  the  agent 
binds  himself  personally,  and  engages  expressly  in  his 
own  name,  he  will  be  held  responsible,  though  he  should, 

bilily  of  the  tonlga  ptlodpal  b«ooniM  a  qaealion  of  eridtHioe  udpremmp- 
tion,  and  u  to  the  nmedy  of  Uie  foreign  prindp&I  and  of  (he  Tandar  n^iut 
each  olher.  that  mnil  be  a  qnpitioD  of  erideDoe  and  the  eaas  which  thay 
can  generallf  wtablith. 

•  Nekoa  t.  Powell,  3  thug.  Rtp.  410.  Upton  t.  Gny,3 Ortenlaaf'i 
Rep.  373.  ThompBon T. Darenport,  9  Barn.  ^Criit.78.  CotbayT.  Ptn- 
nell,  10  Ibid.  671.  Beabee  t.  Robwt,  13  WandtlTt  Rep.  413.  By  aclinic 
in  hii  own  naiiie>  the  agent  only  adda  hia  penonal  oUigatioa  to  that  of  the 
peiaon  who  emplaya  bim.  Tiua  woa  a  ptineiple  in  the  Roman  law,  and  it 
appliaa  equally  (o  ear  own.  Dig.  14. 3. 3.  17.  Pothier,  Traiti  de$  Ohlig. 
No.  82.  Hopkba  y.  LacoDtore,  4  MiOer'i  Lauit.  Rtp.  64.  Hyde  t.  Wolf, 
md.  334.  In  Anitrawi  t.  Ertea,  3  Fairfitld,  367,  it  waa  held  that  the 
tnio  in  Cnaie'a  catt,  thnt  an  opint  binds  bimaelf,  and  not  kU  prmeipol, 
nnlew  ha  niea  the  name  of  hia  principal,  appliaa  only  to  Kobd  inatnunenta. 
In  other  eontracta  it  ia  anfficient  if  it  ^p«ar  in  the  coatract  that  he  aeted 
u  agent,  and  meant  to  Innd  hii  principoL  S*>ma  t.  Walla,  33  WtndelPt 
Bcp.  334,  S.  P. 

t  Combea*  caae,  9  Cn.  76.  Fiontin  t.  Bmall,  3  £il.  £«;•».  14ia  Wflk* 
*.  Back,  3  Eaifi  Rep.  143.  OwiUnn'a  Baam't  Abr.  tit  Letmt,  1.  aec. 
10.  Bopot  T.  Da  Bnaay,  6  Jehu.  Rep.  94.  Fcwler  v.  Shearer,  7  Matt. 
JIap.  14.19.  Stinshfiald  T.  UtUe,  I  Orteiiieaf't  Jlep.  331.  Hoi^iiiiv. 
Mehalty,  11  Serg.  f  Rmele,  136.  Sndth  t.  Peiry,  1  Harr.  4-  STHtn. 
Rep.  706.  Haipei  T.  Hampton,  I  Harr.  ^  JoAnf.  Rip.  633.  Townaend 
T.  Corning,  33  Wendell,  495.  In  the  ..IfiMrMaii  Juriel,  No.  5. 71—85,  then 
ia  a  Teiy  ciitieal  examination  of  all  the  caaea,  and  eipecially  of  Comt^t 
eaw,tbBgTeatlea^nccaee  fin  the  doctrine  in  the  teit,  by  Mr.  Hoffinan,of 
Baltimore,  the  learned  author  of  the  l^gal  OatttHet.  Bat  in  the  itate  of 
Maine,  by  act  of  18S3,  a  dead  by  an  agent  in  hia  own  name  la  ralid,  pro- 
Tided  he  had  sathority,  and  It  appear*  n  the  face  of  the  deed  that  ho 
meant  to  wieonte  the  andmily. 
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in  the  contract  or  coveoaot,  give  hiniBelf  the  descriptiou 
or  character  of  agent*  Aad  though  the  attorney,  who 
acts  without  authority,  but  in  the  name  of  the  principal, 
be  not  personally  bound  by  the  iusbument  he  executes, 
if  it  contain  no  covenant  or  promise  on  his  part, 
*632  yet  there  is  a  remedy  'against  him  hy'a  special  ac- 
tion upon  the  case,  for  assuming  to  act  when  be 
had  no  powers  IF,  however,  the  authority  of  the  agent 
be  coupled  with  an  interest  in  the  property  itself  be  may 
contract  and  sell  in  His  own  name.  This  is  illustnted 
in  various  instances,  as  in  the  cases  of  factors,  masters  of 
ships  and  mortgagees.^  The  case  of  the  master  of  a  ship, 
is  an  exception  to  the  general  rule,  and  though  be  ccm- 
tiacts  within  the  ordinary  scope  of  his  power8,'he  is,  in 
general,  personally  responsible,  as  well  as  the  owner, 
upon  all  contracts  made  by  him  for  the  emplo3rment,  re- 
pairs and  supplies  of  the  ^ip.  This  is  the  rule  of  the 
maritime  law,  and  it  was  taken  from  the  Roman  law,  and  is 
founded  on  commercial  policy .^  But  it  is  of  coiuse  com- 
petent for  the  parties  to  agree  to  confine  the  exclusive 
credit,  either  to  the  owner,  or  to  the  master,  as  the  case 
maybe.» 
When  goods  have  been  sold  by  the  factor,  the  owner 


>  Appleton  T.  Biiiki,  5  EeMt't  gap.  148.  Fonter  t.  Fnllar,  6  Mtm.  Sap. 
56.  DuTftll  T.  Craig,  a  Wleat.  Jtgp.  56.  Uppeb  t.  Walker,  4  JTuk- 
Rtp.  S95.  Whita  T.  BiuneT,  13  Johtu.  Sep.  307.  Stone  t.  Wood,  7  C*w- 
tn't  Rrp.  453.    Fath  t.  Roaa,  9  HilTt  S.  C.  Stp.  394. 

»  Long  T.  Colbom,  It  MatM.  Rep.  97.  Harpar  t.  Uttle,  9  QramUmf'* 
Rtp.  14.  DeUoi  V.  Cawthota,  3  Dn.  N.  C.  Rtf.  90.  Emeritmm,  TVaitf 
d«*CimtrauaiaOrt»w,  torn.  iL  p.  45^461.468,  layadown  tha  nila.aad 
appliea  it  to  the  captain  of  ■  ahip,  who,  he  aiya,  ia  penonally  amnnnUe, 
if  be  drawB  a  bill  in  hia  chancter  ot  agent,  withont  anthotity. 

'  Foley  on  Agenes,  by  Lleyd,Siyr,  M6.9B6,9SS.  Story  tn  Agmey,  M 
edit.  *«e.  164. 

t  Rjch  T.  Coa,  Cmnper't  Rip.  636.  639.  Fanner  t.  Dana,  1  Trtm, 
109.  Ahbott  oa  Skipping,  part  S.  oh.  3  ud  3.  Bmmigvn,  tit  3.  448. 
Dig.  14. 1.  Story  an  Agtncy,  Sd  edit  MO.  394.  3S&  See  infra,  t^  3. 
161. 

•  StMy  n  Agtney,  Sd  edit  mc.  S96. 
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is  entitled  to  call  upon  (be  buyer  for  payment  before  the 
money  is  paid  over  to  the  factot ;  and  a  payment,  to  the 
factor,  after  notice  fixim  the  owner  not  to  pay,  would  be  a 
payment  by  the  buyer  in  his  own  wrong,  aad  it  would 
not  prejudice  the  rights  of  the  principal.*  If,  however, 
the  factor  should  sell  in  his  own  name  as  owner,  and  not 
disclose  his  principal,  and  act  ostensibly  as  the  r«al  and 
sole  owner,  the  principal  may  nevertheless  afterwards 
bring  his  action  upon  the  contract  against  the  purchaser, 
but  the  latter,  if  he  bona  Jide  dealt  with  the  factor  as 
owner,  will  be  entitled  to  set  off  any  claim  he  may  have 
against  the  factor,  in  answer  to  the  demand  of  the  princi- 
pal.i*  When  the  party  dealing  with  an  agent,  and  with 
knowledge  of  the  agency,  elects  to  make  the  agent  his  debt- 
or, he  cannot  afterwards  have  recourse  against  the  piinci- 
paL. 

There  is  a  distinction  in  the  books  between  public 
and  private  agents,  on  the  point  of  personal  responsibility. 
If  an  agent,  on  behalf  of  goremment,  makes  a  contract, 
and  describes  himself  as  such,  he  is  not  personally  bound, 
even  though  the  terms  of  the  contract  be  such  as  might, 
in  a  case  of  a  private  nature,  involve  him  in  a  personal 
obligation.^  The  reason  of  the  distinction  is,  that 
*it  is  not  to  be  presumed  that  a  public  agent  meant  *633 
to  bind  himseUindividually  for  the  government ;  and 


>  UmcI  t.  RM*e,  3  AA  Stp.  394. 

k  Blbmie  v.  Willlaiu*,  cited  in  7  Term  Rep.  360,  nuts.  George  t.  Clag - 
gett,  Ihid.  359.  Gordon  t.  Choich,  9  Caiat^  Rep.  399.  HogsD  t.  Shoib, 
34  WendeU,  458.  Tuutoi  t.  FrendBigul,  3  Hiil,  T%  Chuabn,  J.,  in  3 
Bm.  ^  Pull.  490.  Se%Qior  St  Wotiaei's  cue,  Gvdh.  360.  Story  m 
Agmey,  3d  ed.  leo.  430, 431. 

•  Patteraon  t.  Gandueqal,  15  Eatt'e  Rep.  62.  Addiaon  t.  GindaHqni, 
4  raiint.  Rep.  574. 

*  Hncbenth  t.  Haldimtnd,  1  Term  Rep.  173.  TJnwin  T.Wolaaley,  Ibid. 
674.  Gidlay  r.  Loid  Palmcnton,  3  Brad,  f  Ring.  579.  Sroira  t.  AoBtin, 
1  JfuM.  Rtp.  308.  Dnwe*  t.  Jaduon,  9  JHow.  Rep.  490.  Hodgson  r. 
Dexter,  1  Craneh'*  Rtp.  345.  Wslker  t.  Swutwout,  13  Joini.  Rtp.  444. 
lUthbone  t.  BnbloDg,  15  Hid.  1.  Aduni  r.  Whittleaey,  3  Com.  Rep.  560. 
StiDohGald  V.  littla,  1  theenitaf*  Rtp.  331.  Etilo«  t.  HoU,  1  Aaai- 
phtw^i  Ttrat.  Rep.  303. 
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ilie  party  who  deab  with  him  in  that  chantctei  is  jostly 
supposed  to  rely  upon  the  good  faith  and  undouht«d  abi- 
lity of  the  government.  But  the  agent  in  behalf  of  die 
public  may  still  hind  himself  by  an  express  engagement, 
and  the  distinction  terminates  in  a  question  of  evidence. 
The  inquiry  in  all  the  cases  is,  to  whom  was  the  ciedit, 
in  the  contemplation  of  the  parties,  intended  to  be  given. 
This  is  the  general  inference  to  be  drawn  from  all  the 
cases,  and  it  is  expressly  declared  in  some  of  them> 


■  13  J«ktu.  Rep.  3B5.  15  Ibid.  1.  Opimnu  of  llu  Aittntyt  Otnrrtt, 
Fol.  9.  963.  A  paUic  agsnt,  u,  for  iaftoiiM,  a  comtiUMioncr  for  p&ftaf 
■tTMti,  or  Use  BDpMinlendeDt  ot  repain  an  the  coDali,  ii  penonallj  icapon- 
dUe  ia  dunajei  for  mBfeuaiicii  aod  eicean  gt  Biitharity,  tbroDgh  Um  ne- 
gligeaca  of  workmsn  under  him.  Leader  t.  H(ix(od,3  Wihon,  4G1.  Hall 
V. Smith, 9  ilinf .  15G.  Shepherdv.Unc^,!?  irnH{eJI,S50.  S^moasy 
^tainad  by  a  public  officer  iUtgaUy,  may  be  racorered  back  by  k  rait 
Bgaisat  him  peiBanally.  Story  on  Ageaq/,  3d  ed.  eec  30T,  and  the  oaMa 
there  cited.  The  general  principle  ii,  thai  an  agent  it  liaUe  to  third  per- 
KW  for  acta  of  mufsaeanoe  and  poative  wrapg-,  but  far  mere  miefeaaaDOM 
and  ne^igenoM  in  the  eoorte  of  hia  employment,  he  !*  annrarable  only  tt> 
hie  principal,  and  the  principal  it  annreraUe  orei  to  the  thin)  party. 
Agenta  and  attomeya  ruing  maaonable  ikill  and  ordinary  diligenoe  in  Ibe 
azerciae  of  tbetr  agency  an  not  reapoinibte  for  injnriea  uiang  from  mit- 
takes  in  a  doabtfbl  pcrint  of  law.  Hschaoici  Bank  t.  Merohonla  Bank,  E 
Mtlealf,  13.  S.  F.  4  Burr.  3060.  CUirh,  ^  FUtU^i  R.  toL  13.  91. 
The  CMe  of  the  poat-maitcr  general  i>  an  eiception,  and  be  h  not  liable 
for  any  of  hit  dapntiaa  or  clerki,  on  obvioaa  prindtdM  of  poblie  poliay. 
Une  V.  Cotton,  I  i:.<l.  £ayai.  646.  655.  S.  C.  13  JTiuI.  4B8.  fitsryo 
Aftney,  ch.  19.  Sapra,  p.  610.  So,  poblio  offioen,  geneiaUy,  are  rsapon- 
nbla  for  thur  ovn  acta  and  negligencee,  bat  not  for  those  of  their  Hbardi- 
nata  offieen.  Hall  t.  Smith,  3  Bfnfidni,  156.  Nicholaon  t.  Monnaey, 
15  Eart,3M.  In  ordinary  eaaea  of  private  iodivJduali,  the  principal  is 
liable  to  third  penoni  far  the  frands,  torts,  misfeasances,  negligences,  nod 
defanllB  of  the  agent,  eren  thongti  the  conduct  of  the  agent  was  vitbont 
hia  putidpation,  consent,  or  knowledge,  proridad  the  bnaoh,  or  want  ef 
daty,  aroM  in  the  conns  of  hia  emplorinent,  and  waa  not  a  willbl  depar- 
ture (hnn  it.  Pal*ji  on  Agtney,  by  Uoyd,  997—307.  Story  on  ^nwy, 
465-^77.  I^ngfater  t.  Pointar,  5  B.  ^  Creu.  547.  littledsla  *.  I«b>- 
dale,  2  H.  Blatlu.  Rep.  367.  Bosh  <r.  Steinman,  i  B.  ^  PaUtr,  404. 
McMann*  t.  Crickatt,  1  Batt't  Rep.  10&  Vide  lupra,  p.  9S9, 960.  Bat 
then  ia  also  a  qnalifieation  to  thia  doctrine  in  the  case  of  mastqn  "t  mer- 
chaDta*  veaMla  and  of  ateam-botts,  who  tr«  re^onsiUa  as  prindpah  aad 
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An  agsat,.ordiimnly,  and  without  express  authority,  <n 
.a.fair  pregiiBipUon  of  oi)e„growing  out  of  the  particular 
trnDAaction,.aT,c(f  the  us^ge  of  tiade,baa  no^t  ponrer  to  em- 
ploy a  emb-agflnt  to  do  the  buBioeBs,  without  the^koow- 
\hd^  .or  cQaseotiof  bis  principal.  The  lo^zim  is,  that 
thkgali^s^tum^pQtatt  delfgare,  and  the  agency  is  general- 
ly a  personal  trust  and  confidence  which  cannot  be  dele- 
gated ;  for  the  principal  employs  the  agent  horn  the 
opinion  which  he  has  of  his  personal  skill  and  integrity, 
and  the  latter  has  no  right  to  turn  bis  principal  over  to 
another,  of  whom  he  knows  nothiqg.*    And  if  the  autho- 


cMunoQ  eaiMM,  (br  tba  oMfeuMcoi  and  uagligenew  o(  the  aetraaU  on* 
del  Itiani  ',  tad  thn  rNpotwilMlitj  is  toaoiei  on  lelid  priaciplM  of  muitim* 
poliejr.  It  preT«il>  in  the  maritime  jariipnideTMa  ef  Eorope,  tnd  bM  iL 
foandilHnia  Uid  dcap  In  the  Roman  law.  Dig.  4.  9.  1.  See  wufra,  f.  609< 
(133:  note  e. 

'  Combea'  oue,  9  Ca.  75.  Ingram  t.  Ingram,  3  Alk.  Jbp.  66.  Attor- 
ney General  t.  BeTsyman,  cilsd  in  3  Vt§.  643.  Solly  r.  Rathbone,  3 
MavU  ^  Stla.  398.  Coekran  r.  Irlam,  Ihid.  303.  SchmaliDg  t.  Tbom- 
liMan,  6  Tamt.  Rtf.  147.  Lyon  t.  Januna,  SE  WendelTi  Rep.  485. 
Tliara  mnit  be  in  sueh  oaiea  a  ipeeial  power  of  latalilotion.  Coles  t. 
TnooUiick,  9  Va.  334,  351.  SUrj  an  Agtaey,  p.  13—17,  Sd  edit.  In 
Ihielattai  work  it  liiajd,  p.  17,  tbM  Lbe  lubititnted  ffitA  owy  atill  be  re- 
iponnble  to  the  oripnal  ageut,  inasmuch  aa  the  latter  a  leiponeilde  to  Ih* 
principal ;  and  tf  a  inb-agent  ha  employed  in  the  baiineM  of  the  agencyr 
he  bee  the  aame  right!  and  i>  boaad  to  the  aame  dntiea,  aa  if  he  waa  the 
ptincipaL  £t«ry  on  Ajtac]),  acDt  3B6.  But  in  general  mb- agents,  acting 
tx  eoxtreclu,  are  reqMinnhle  only  to  Ibe  immediate  ageuti  who  emjdoy 
them,  and  not  to  the  principal  of  inoh  agents.  Tradou  t.  U.  Statee,  3 
Stor^t  R.  696.  The  cgneluMon  Ih>m  the  caaee  aeemi  lo  be,  that  if  s  enb- 
•genthe  euidoyedby  tbeageotlonceiTeiDaaef  (or  the  principal,  or  if  lacb 
An  ■nlhohly  be  faiiij  impUed  from  eiroumttaiieea,  the  principal  may  tiest 
the  inb-agent  ai  bii  ngenl,  and  iva  for  the  money.  1  Pattr'i  R.  35.  I 
HtvMird,  334.  3d  Id.  763.  Seo  Holcomb'i  leading  muel  on  esawurtial 
low,  p.  39,  whare  the  anl^ect  and  ewea  are  fully  diacaaaed  in  a  note.  The 
principal  i<  liaUe  to  third  peiaona  in  a  ciiil  anit  for  /raoda  or  miafoaaaoow 
or  neglect  of  duty  in  hia  agentisr  in  those  whom  bia  agent  epiplayi,  tbon^ 
the  prineipal  did  not  aatboriie  or  aaaent  to  it.  The  liability  raiut  tlitaagtk 
all  the  aUgea  of  the  oerrice.  Story  aa  Agtnei/,  oh.  17.  aec  453. 454.  In 
SpronI  *.  Uemmingw»y,  14  Piek.  1,  in  the  oaae  of  a  Mg  towed  at  tho 
atom  of  a  ileamboat  enploytd  in  tha  bnaioeaa  of  loiwi^  veaaala  in  tlw 
Miaalwippi,  sod  thiough  tba  nefligHMe  of  the  m»tfar  and  onw  of  tb* 
Vol.  II.  61 
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rity,  in  a  matter  of  mere  prirate  coocem,  be  confided  to 
more  than  ope  agent,  it  is  leqaisite  that  all  join  in  exe- 
cution of  the  power  and  they  are  jointly  lespotiaiUe 
for  each  other ;  though  the  cases  admit  the  rule  to  be  dif- 
ferent in  a  matter  of  puUic  trust,  or  of  power  conferred 
for  public  purposes  ;  and  if  all  meet  in  the  latter  case,  the 
act  of  the  majority  will  bind.* 

•634        'la  O/theagenfarighloflien. 

The  lien  here  referred  to,  u  the  right  of  an  agent  to 
retain  possession  of  property  belonging  to  another,  until 
some  demand  of  his  is  satisfied.  It  is  created  either 
by  common  law,  or  by  the  usage  of  trade,  or  by  the 
express  agreement  or  particular  usa^  of  the  parties.^ 
A  hen,  said  Ch.  J.  Tindal,^  only  can  arise  in  one  of  three 
ways.  1.  By  an  express  contract ;  2.  by  a  general  course 
of  deaUng  in  the  trade  in  which  the  lien  is  set  up ;  3. 
from  Uie  particular  circumstances  of  the  dealing  betweoi 
the  parties. 

A  general  lien,  is  the  right  to  retain  the  property  of 
another,  for  a  general  balance  of  accounts ;  but  a  particu- 
lar lien  is  a  right  (o  retain  it  only  for  a  charge  on  ac- 
count of  labour  employed  or  expenses  bestowed  upcm  the 
identical  property  detained.    The  former  ia  taken  strict- 


■teunboal,  Um  brig  wu  brongtit  into  collMon  with  >  reml  Ijit  «t  iiehw 
■ud  Ai  daniBge  to  H,  it  vru  held  that  the  owner  of  ttu  brig  wu  not  liaUe 
for  the  damapi,  and  on  the  ponnd  tbat  the  mutei  uid  crew  of  ifao  MotM- 
boal  were  not  in  bdj  isiue  hie  areata,  and  that  there  waa  no  oeglifBnoa  or 
miBOoDdacI  on  the  pait  or  (he  niaater  aod  orew  af  the  tewed  iirif. 

•  Grindley  v.  Barker,  1  Btt.  4-  PuU.  SS3.  Town  t.  Jaqnith,  6  ICaaa. 
Rtp.  46.  Green  t.  Milter,  6  J»hi:  Rtf.  39.  Baltimore  Tunpike  5  Bn- 
my*  R<p.  481.  Palteraon  t.  Leavitt,  4  Cam.  Rep.  SO.  The  Kugv. 
Bewlon,  3  Tim  Rep.  599.  Lawrence,  J.,  in  Withnell  t.  Gaithani,  6 
TtnH  Rep.  388.  M'Cnad;  *.  Gnardiane  af  the  Poor,  9  Sirg.  ^  Mmmle, 
99.  Flrrt  Pariah  in  Snlton  T.  Colo,  3  PUk.  Rep.  344,  945.  Ex  ptrU 
Kogen,  7  Caierit  Rep.  536.  Jewett  r.  Alton,  T  ff.  H.  Rrp.  SS3.  Down- 
ioE  T.  Rugai,  31  Wenditt,  178.  Johniton  v.  Binghun,  9  Watt*  ^  Strg. 
56.     Story  on  AgeiKy,  2d  edit.  sec.  41—44.     Vide  t»pra,  p.  393. 

k  Locd  Manafield,  in  Green  t.  Famer,  4  Aur.  Rep.  S9S1. 

•  Feifiiaon  t.  Nwman,  5  Bimgimm,  N.  C.  76. 
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'iy,  but  the  latter  is  favoured  in  lav.^  The  right  tests  on 
■principles  of  nataral  equity  and  commercial  necessity, 
and  it  prevents  circuity  of  action  and  gives  necurity  and 
'Confidence  to  ageDts. 

Where  a  person,  from  the  nature  of  his  occupation,  is 
under  obligation,  according  to  his  means,  to  receive,  and 
be  at  trouble  and  expense  about  the  personal  property  of 
another,  he  has  a  particular  lien  upon  it ;  and  the  law 
has  given  this  privilege  to  persons  concerned  in  certain 
trades  and  occupations,  vhich  are  necessary  for  the  ac- 
commodation of  the  public.  Umca  this  ground,  common 
caniers,  innkeepers,  and  farriers,  had  a  particular  lienbv 
'  the  common  law  :>>  for  they  were  bound,  as  Lord  Holt 
said,'  to  serve  the  public  to  the  utmost  extent  and  ability 
of  their  employment,  and  an  action  lies  against 
hem  if  they  refuse,  without  adequate  'reason.  But  *636 
though  the  right  of  lien  probably  originated  in  those 
cases  in  which  there  was  an  obligation,  arising  out  of 
the  public  employment,  to  receive  the  goods,  it  is  not  now 
confined  to  that  class  of  persons  ;  and,  in  a  variety  of 
cases,  a  person  has  a  right  to  detain  goods  delivered  to 
bim  to  have  labour  bestowed  on  them,  who  would  not  be 
-obliged  to  receive  the  goods,  in  the  first  instance,  contra- 
ry to  his  inclination.    It  is  now  the  general  rule,  that 


•  Hasth,  J.,  3  Am,  ^  PuU.  4M.  Hodil,  Ch.  J.,  4  Cmrr.  ^  Pagme'i 
Rtp.  153.    Scarfs  t.  Hor^ui,  £icb.  Tria.  Tum,  183& 

»Ns]rlarv.  Mangle*,  J  Etp.  Rif.  109.  York  t.  Granaugb,  1  SaU, 
Rrp.  sea  9  Ld.  Raym.  B66,  S.  C.  Cbunbra,  J.,  3  Bat.  ^  PaU.  55. 
-Rnhlbrt  T.  HadGaid,  7  Batfi  Rtp.  334.  31  Hen.  VL  55.  JCnIv.  50. 
Popham,  Cb.  J.,  Ytlv.  Rtp.  67.  Cailnla  v.  QaaUlebaam,  9  BaOtf*  S. 
C.  Rtp.  459.  Thia  lien  doea  not  extend  lo  ogiatera  and  liTerj-atabEe  keap- 
«ra>  wiUloQt  a  apeeial  agreemeDt,  or  tho  faorae  be  taken  foi  tiaioini;. 
L«rd  Halt  is  Yotbe  t.  Grenaugh,  Ittp.  Bevan  t.  Watera,  3  Carr.  ^  Pay»e, 
530.  Wallace  T.  Wsodgits,  1  Corr.  ^  Pdyu,  575.  See,  alao,  Jadaonr. 
Etbciidge,  1.  Crmpl.  ^  Mttton,  743.  GrinDetl  T.Cook,  3  tfill,  493. 
-Jaokaon  T.  Cmnmini,  5  Mtei.  4  Well*.  349.  Nor  dee*  tlie  innkeepai'a 
light  of  lien  extend  to  the  peraon  of  hia  gaeat,  or  to  hi*  waariDg  ^panl. 
Snnbolp  r.  Alfwd,  I  Htm  ^  HyrUUaft  Eiek.  Rtp.  13. 

•  Lane  v.  Cotlmi,  19  Mtd,  Rtp.  484.     J  Li.  Raym.  646. 
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every  bailee  for  hire,  who,  by  his  labour  and  skill,  has 
impailed  an  additional  value  to  the  goods,  has  a  liaa 
upon  the  property  for  hia  reasonable  obarges.^  A  tailor, 
or  dyer,  is  not  bound  to  accept  an  employment  frooa  «oy 
one  that  oSen  it,  and  yet  they  have  a  particular  lien,  by 
the  common  law,  upon  the  cloth  placed  ia  their'hands  to 
be  died,  or  worked  up  into  a. garment. <>  The  same  right 
of  a  particular  or  specific  lienapplies  to  a  miller,  priatoTr 
tailor,  wharfinger,  warehouseman,  or  whoever  takes  pro- 
perty m  the  way  of  his  trade  or  occupation,  to  bestow 
labour  or  expense  upot^;  and  it  extends  to  the  whole- 
of  one  entire  work  upouwine  sii^le  subject,  in  like  maa- 
ner  as  a  carrier  has  a  lien  on  the  entire  caigo  for  his 
whole  freight.  The  lien  exists  equally,  whether  there  be 
an  agreement  to  pay  a  stipulated  price,  or  only  an  im- 
plied contract  to  pay  a  reasonable  price. ■>  The  old  autho- 
rities, which  went  to  establish  the  proposition,  that  the 
lien  did  not  exist  in  cases  of  a  special  agreement  for  the 
price,  have  been  overruled,  as  contrary  to  reastxi,  and  the 
principles  of  law ;  and  it  is  now  settled  to  exist  equally, 
whether  there  be,  or  be  not,  an  agreement  for  the  price, 
unless  there  be  a  future  time  of  payment  fixed  ;  and  then 
the  special  agreement  would  be  inconsistent  with  tbe 
right  of  lien,  and  would  destroy  it,' 

•  Giinnelt  t.  Cook,  3  HiU,  491. 

>>B»b.R<p.^.  Yeh.  Rep.  67.  Gnto  v.  Pvmti,  4  BiirT.  Rtp.  3314. 
Clon  T.  Witerhoms,  6  Bmtrt  Rep.  533,  m  mIh. 

•  A  lien  at  ccnimoa  laiT  «igniGet  tha  li^t  of  deloaUoo  in  ptnou 
wiia  hare  bcstowad  laboc  apon  an  artiole  or  doaa  wuM  act  m  ratlWBe*  W 
it,  and  wbo  havs  ttiia  right  of  dateDtion,  till  nimbiuasd  for  thair  ezpanditim 
and  labor.    Wbitman  CI1..J.,  34  Mtiiu  R.  S19. 

d  Blake  1.  Nieholioa,  3  MaaU  f  Stl».  166.  Charc  t.  WMbBOre,  5 
Ibid.  180.  Cramhar  *.  Homlhiy,  4  Bvnr.  f  AU.  SO.  Bordick  *. 
Hurrej,  3  Vanaont  Rtp.  309.  Tha  aUtnta  lawa  of  the  itatoa  (aufaity, 
pve  a  lien  to  mecbanioa  aad  othera  on  bnildiag*  for  labour  boMowed,  a»d 
materiala  farobbed  in  tbe  eraetian  ef  them,  as  wall  aa  a  remedy  panoDally 
againat  tlii  oimet  wbo  amployed  tbam.  lliia  ia  tbe  CMa  in  Maine,  Maa- 
■Bohuaetta,  Cennaetioat,  Now-YoA,  (Jel  «/  N.  Vtrk,  May  7th,  lB4i.) 
New-Jeney,  Pennajlvania,  OI»o.  In  Obia  the  pucb««ar  «t  a  ileaiwbaal, 
with  notice  of  a  debt  on«t«d  on  aco*iinl  «f  it  by  the  odgtMl  owmt,  takaa 
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If  goods  come  to  the  possession  of  a  person  by  finding, 
and  he  has  been  at  trouble  and  expense  about  them, 


Uw  bout  aobJMt  la  auoh  debt  StMobMU  Wkral;  t.  ClMiMsti,  14  Ohi» 
S.  S8.  IndisDB,  UliDoii,  Kealiickj,  Muninppi,  Tennusea,  Soath  Cato- 
Coa,  Alabama,  LouisiaaB,  Miauori,  HichigBo,  &c.  The  Nev-Yock  ala- 
tDtea  of  Afoil  30th,  1830,  ch.  330,  and  of  April  13th,  1839,  ch.  ISO,  gne 
mU  tilt  eiU/  of  JV*u-Yn-i,  under  eoatraeta.wriUsn  or  by  parol,  baWean 
tb*  owner  sod  builder,  a  lian  on  Ihe  moDiai  doe  tmin  tbs  ovoar  M  tba 
ooatractor  for  thn  nama.  Tbia  piirilega  doea  not  exteod  to  the  maatsr 
builder  or  conlractoi.  He  mual  rely  od  blalontraot  with  Ihe  owuar  of  tbe 
(round.  The  iVeir-Vork  KatntB*  are  rstnedial  onlj  to  the  eraditon  of 
tbe  orieioat  ooDtraotMB,  29  WtndrlFt  Rtp.  39S.  lie  lias  bjr  N.  T.  not 
of  April  39tii,  ISM,  ah.  330,  ia  sHandad  to  peraam  nndar  a  contraot  witfa 
tba  owoei  or  hia  agent,  wbo  iball  parfiura  labor  or  fumiah  malerlali  npoq 
any  building  or  lot  in  Ihe  city.  The  lisii  to  b*  apou  tbe  building  and  lot, 
and  the  mode  of  relief  ii  preaeribad ;  and  by  tbe  act  of  May  Tth,  1844,  eh. 
305,  the  aame  proririott  it  eitended  to  theasTBrat  oitiea  and  to  aonie  apeci- 
fiad  TiU^ea  thrtrngioat  tAi  Hatr.  Saala*  in  Soath  Carolina,  tlw  U«a  dool 
not  eitend  to  anb-coatntotnra,  who  nndeitaka  a  pan  of  the  work  (roai  the 
original  nodertaker.  1  M'Mallan,  431.  So,  in  Canada,  a  mawn  bua 
ipeeial  privilege  in  Ihe  nature  of  a  mortgage,  upon  buildinga  erected  by  him 
and  Ar  repain,  and  taating  fbr  a  year  and  a  day.  Jourdain  t  MiviHe, 
SMarf  t  Lewer  Cmnrndm  Acp.  363.  Tha  aUlnta  of  PatuUTErania  of  ISth 
.  Jtine,  1636,  givaa  a  proceeding  in  rtm,  and  the  building  itaelf  ie  regarded 
aa  the  principal  debtor,  and  tha  ground  ai  only  an  appurtenance  to  it  and 
aold  with  it.  Rickel  t.  Jamei,  T  Watti,  1.  Purdon't  Dig.  E83.  In  the 
caaa  of  an  uDfinlahed  honie  aold  and  a  mortgage  taken  from  the  porchaaer, 
who  aflenranb  went  on  and  finished  tlM  bause,  tbe  material  men  who 
fiaiabed  the  hoow  aad  fmviihed  the  material!,  wan  held  entJtlid  to  prior- 
ity of  payment  over  the  mortgagee,  3  iSarg-.  ^  Bamlt'i  Rep.  138.  The 
meohanic'a  lien  UDder  tho  act  of  FeauytTaniaof  180G,  was  on  the  buildiog 
without  regaid  to  the  owner,  and  a  lale  under  it  would  carry  the  rigbta  of 
-tbe  ramaiDder-man  and  reTernoner  and  tenant.  Bat  the  act  of  1340,  con- 
fined the  tale  ander  the  meobanio'a  liaa  to  the  title  veated  in  die  peraaa  in 
ipooBssaion  at  tha  time  Iha  boildiug  waa  erected.  O'Couner  t.  Warner,  4 
Watu  j-  SfTg.  333.  See,  farther,  AiUiarif  *  Abridgvunt  a/  lAc  Anuri- 
can  Lout  of  Real  Proptrty,  ToL  L  354—361,  where  the  lawa  and  daciaone 
in  tbeaeraralatateareapecting  the  lien  of  mecbaniea  are  folly  collected 
and  atMed;  and  I  take  thia  oocaaon  to  obaarTe  that  tbi«  laat  woA  is  one 
'Of  great  labor  and  Intrinric  Talne.  The  New-York  law  ie  deemed  inanffi- 
-oient  to  aatiafy  contractor*  and  fomiahera  of  maleriali,  and  they  are  deai- 
rona  to  hare  it  more  extenuTO  and  efficient,  and  to  prerent  tho  tranafhr  of 
tbe  property  until  their  claim*  are  aecured,  and  that  tha  law  be  made  to 
«pply  to  all  parte  of  the  atate. 
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he  has  *a  lien  upon  the  goods  for  a  compeDsation 
in  one  esse  only,  and  that  is  the  case  of  goods  losb 
at  sea,  and  it  is  a  lien  for  salvage.*  This  lien  is  dictated 
by  principles  of  commercial  necessity,  and  it  is  thoi^t 
to  stand  upon  peculiar  grounds  of  maritime  poUcy>  It' 
does  not  apply  to  cases  of  finding  upon  land;  and  though. 
the  taking  care  of  property  found  for  the  owner  be  a  me- 
ritorious act,  and  one  which  may  entitle  the  party  to  a 
reasonable  recompense,  to  be  recovered  in  an  action  of 
assumpsit,  it  has  been  adjudged,'  not  to  give  a  lien  in  fa- 
vour of  the  fiader ;  and  he  is  bound  to  deliver  up  the 
chattel  up<m  demand,  and  may  then  recni  to  his  action 
for  a  compensation.  If  the  rule  was  otherwise,  says  Cb. 
J.  Eyre,  ill  designing  persons  might  turn  boats  and  ves- 
sels adrift,  in  order  that  they  might  be  paid  for  finding 
them  ;  and  it  is  best  to  put  them  to  the  burden  of  making 
out  the  quantum  of  their  recompense  to  the  satisfaction  of 
a  jury.  The  statute  of  New  York'  gives  to  the  person 
who  takes  up  strayed  cattle  the  right  to  demand  a  rea- 
sonable chai^  for  keeping  them ;  and,  independent  of 
that  provision,  there  is  no  lien  upon  goods  fotmd. 

A  general  lien  for  a  balance  of  accounts  is  founded  on 
custom,  and  is  not  favoured  ;  and  it  requires  strong  evi- 
dence of  a  settled  and  uniform  usage,  or  of  a  particular 
mode  of  dealing  between  the  parties,  to  establish  it  Ge- 
neral liens  are  looked  at  with  jealousy,  because  they  en- 
croach upon  the  common  law,  and  destroy  the  equal  dis- 
tribution of  the  debtor's  estate  among  his  creditors.'  But 
by  the  custom  of  the  trade,  an  agent  may  have  a. 
•637    lien  upon  the  "property  of  his  employer,  intrusted 


•  Hutrord  T.  JoDw,  S  Salt.  Srp.  654.    I  Litrd  Raym.  393,  S.  C.    Hun- 
iltan  f.  D»ii,  5  Burr.  Rep.  3733.    BariiiK  v.  Day,  6  EasCi  R<p,  57. 

k  Story,  J.,  3  atuon't  Rep.  SB. 

•  NiohotKia  T.  CbKpmui,  &  H.  Blaclrt.  Rtp.  S54. 

•  Laai  of  N.  Y.,  wa.  3D.  ab.  9. 

•  Riuhforth  t.  Hadfietd,  6  Bati't  Ref.  519.     a  C.  7  Eatfi  Rtp.  394.. 
BlMden  V.  Hanoock,  4  Can.  f  Pajm*'*  Rtf.  153. 
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to  him  in  the  course  of  that  trade,  not  only  in  re- 
spect to  the  maoagemeDt  of  ±at  property,  but  for  his  ge< 
neral  balance  of  accounts.  The  usage  of  any  trade  suffi- 
cient to  establish  a  general  lien,  must,  howerer,  have 
been  bo  uniform  and  notoiioua,  as  to  waiiant  the  infer- 
ence that  the  party  against  whom  the  right  is  claimed 
had  knovled^  of  it.*  This  general  lien  may  also  be 
created  by  expnaa  agreement ;  as,  where  one  or  more  pei- 
aooB  give  notice  that  they  will  not  receive  any  property 
for  the  purposes  of  their  trade  or  business,  except  on  con- 
dition that  they  shall  hare  a  lien  upon  it,  not  only  in  re- 
spect to  the  charges  arising  on  the  particular  goods,  but 
for  the  general  balance  of  their  account  All  persons  who 
afterwards  deal  with  them,  with  the  knowledge  of  such 
notice  will  be  deemed  to  have  acceded  to  that  agreement. 
This  was  the  rule  laid  down  by  the  court  of  K.  B.,  in 
Kirktnan  v.  Shaiocroaa  ;^  but  the  judges  in  that  case  de- 
clared, that  the  notice  would  not  avail  in  the  case  of  per- 
sons who,  like  common  carriers  and  innkeepers,  were  un- 
der a  legal  obligation  to  accept  employment  in  the  biisi- 
oesB  they  assume,  for  a  reasonable  price,  to  be  tendered 
to  them,  and  who  had  no  right  to  impose  any  unrea- 
sonable terms,  and  conditions  upon  their  employers,  or  to 
refuse  to  serve  them.  The  same  intimation,  that  a  com- 
mon carrier  could  not  create  any  general  lien  as  against 
the  person  who  employed  him,  by  means  of  notice,  was 
given  by  the  judges  in  Oppenkeim  v.  Russell ;"  but  a 
contrary  doctrine  was  strongly  implied  in  the  subsequent, 
case  of  Rushforth  v.  Hadfield  ;<<  and  the  court  in  that 
case,  while  they  condemned  the  injustice  and  policy  of 
these  general  liens,  seemed  to  a<lmit,  that  a  common  car- 
rier might  establish  such  a  right  against  his  employer,  by 
showing  a  clear  and  notorious  usage  or  a  positive  agree- 


-  Rooks,  J.,  3  Sm.  ^  PbU.  50. 
t  6  Tmn  Stp.  14. 
•  3  Btu.  ^  PaU.  49. 
1  7  Eul'f  Rtp.  334. 
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ment.  It  was'  again  statedi  m  a-  questiofthble'' 
*638  'point  in  Wright  v.  Snell,'  whetftai'  aueh  agom*^ 
ral  lien  could  exist  as  between  the  ovmer  of  th»' 
goods  and  the  carrier,  and  the  claim  was  intimated  to  be' 
unjust.  It  must,  thetetbre,  be  considered'  a  pbint  still  re- 
maining to  be  settled'  by  judicial  decision. 

Possession,  actual  or  conEttructiVe  of  the  goods'iB  neoes^ 
aary  to  create  the  lien ;  and  the  right  does  not  extend  to 
debts  which  acorued' before  the  chamcier  of  factor  ooBft- 
menced  •*•  nor  where  the  goods  of  the  principal  do  not,  im 
feet,  come  to  the  factor's  hands,  eveaUtongh  he  may  ha¥ff 
accepted  bills  upon  the  faith  of  the  consignment,  and  ysH 
part  of  the  fieight.o  And  thongh  there  is  pomessioii,  a 
tien  cancot  be  acquired,  where  the  party  came'  to  that 
possession  wrongfully.*'  This  would  be  as  reptq^bant  to 
justice  and  policy,  as  it  would  be  to  allow  one  tott  to'  be 
set  off  against  another.  The  right  of  lien  is  aiaii  to  be 
deeitfed  waived,  when  the  party  enters  into-  a  special 
agreement  inconsistent  with  the  existence  of  the  lien,  or 
from  which  a.  wairer  of  it  may  feiriy  be  rafened ;  aa^ 
when  he  gives  credit  by  extending  the  timie  of  paymenl^ 
or  takes  distinct  and  independent  secluity  foi  the  pay- 
ment. The  party  shows,  by  such  acts,  that  be  relies,  in 
the  one  case,  on  the  personal  credit  of  his  emjAoyer ;  and 
in  the  other  that  he  intends  the  secarity  to  be  a  substitu- 
tion for  the  lien ;  and  it  would  be  inconvenient  that  the 
lien  should  be  extended  to  the  period  to  which  the  secu- 
rity had  to  run.  This  was  the  doctrine  austained  Kt 
GUman  v.  Brown,^  in  respect  to  the  vendor's  right  of 
lien  as  against  the  vendee,  and  the  principle  equally  ap- 
pUes  to  other  cases ;    and  it  was  also  expUcitiy  de- 


>  5  Bantu,  f  Aid.  350. 

*  IIoushtoD  *.  Mdtlhen,  3  Bat.  f  Full  485. 
'  Kinlock  T.  Cnig,  5  Term  Rep.  119.  763. 

i  Lempriera  t.  Pasley,  3  Trrm  Rep.  485.      ] 
Campb.  N.  P.  Rtp.  IS.    Sitrf  en  Agtucf,  we.  3i 

•  I  ManiCMRep.  191. 
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dand  by  Lord  BIdon,  in  Cornell  t.  ^mpaon.^  The 
liien  is  destroyed,  when  a  factor  makes  an  express 
fAipuktion  on  receiving  the  goods,  to  pay  over  the  pro- 
ceeds.^ So,  if  the  party  comes  to  the  poeeession  rf  goods 
without  due  authority,  he  cannot  set  up  a  Hen  against 
the'  true  owner ;  as  if  a  servant  delivers  a  chattel  to  a 
tmdesman  without  authority ;  or  a  factor,  having  autho- 
rity  to  sell,  [hedges  the  goods  of  his  principal.' 

Possesion  is  not  only  essential  to  the  creation,  bat 
■also  to  the  continuance  of  the  lien ;  and  when  the  party 
vcriuntarily  parts  with  the  possession  of  the  property  upon 
which  the  lien  has  attached,  he  is  divested  of  hie  lien. 
If  the  lien  was  to  follow  the  goods  after  they  had  been 
sold  or  deliversd,  the  incumbrance  would  become  exces- 
sively inconvenient  to  the  freedom  of  trade,  and  the  safe- 
ty of  purchasers.'  But  if  the  assignment  or  delivery  to 
a  third  person  be  merely  for  the  benefit  of  the  factor,  or 
by  way  of  pledge  or  security  to  the  extent  of  the  factor's 
lien,  and  with  notice  of  the  lien,  it  is  in  effect  a  continu- 
ance of  the  factor's  possession,  and  the  Hen  is  retained.* 
]Vor  is  it  universally  true,  that  the  actual  delivery  of  part 
of  the  goods  sold  on  an  entire  contract,  is  equivalent  to 
an  actual  delivery  of  the  whole.     It  will  depend  upon 


■  16  Ytt.  S7S.  Mr.  Hetcalf,  in  hia  n«t  and  Bocnnte  digut  of  the  cuts 
nn  the  dootrins  of  lieu,  cDntained  in  ■  nots  I»  hi>  editinn  of  Yetv.  R-p.  67. 
«.,  showi,  by  CUM  u  ancient  bi  tli«  Tear  tSoekt,  5  Edw.  tV.  S.  pi-  20,  and 
IT  Edw.  IT.  ] ,  that  the  lien  is  eitingulahed  by  a  poatpouemenl  of  crodit  to 

b  Walker  ».  Bireh,  6  Ttrm  Rep.  358. 

•  Danbigny  T.  Duval,  5  Term  Rep.  604.  Hiacox  t.  Greenwood,  4  Eep. 
Rep.  174.  M'Combie  *.  DaTisa,  7  Eaift  Sep.  S.  The  lien  was  bald  to 
coirtinne  oiiiJeT  an  agreement  that  it  ibonid  continnB  onlll  payment,  tbongh 
Iha  boarda  on  which  the  lien  attached,  were  removed  to  ground  procared 
for  that  pnrpoae  by  the  owDer,  Wbeder  v.  M'Farland,  10  WtndetTi  Sep. 
318. 

<■  JoDo*  T.  Paarle,  Sir.  Rep.  556.     Sweet  T.  Pym,  1  Eori'a  Rep.  4. 

•  M'Combie  t.  Daviea,  7  Eatl'r  Rep.  5.  Urqnhart  t.  M'lver,  4  Jeina. 
Sep.  103.  Oanaefbid  t.  Dntillet,  13  HeroV*  Z^uti.  Rep.  984.  Ntrii  r. 
Moaher,  \0  WendelU&l. 


DigizedtyGOOgle 


639  OF  PERSONAL  PBOPBRTy.  [Pm  V^ 

the  terms  of  the  contract,  and  the  intention  of  the  parties ; 

and  whenevei  the  property  in  the  part  of  the  goods 
'640     not  delivered  does  not  "pass  to  the  vendee,  the 

vendor's  right  of  lien  for  the  whole  price  la  of 
course  preserved  on  the  part  retained.* 

A  factor  has  not  only  a  particular  lien  upon  the  goods 
of  his  principal  in  bis  possession,  for  the  chaiges  arimng 
on  account  of  them,''  but  he  has  a  general  lien  for  the 
balance  of  bis  general  account,  arifting  in  the  coarse  oC 
dealii^  between  him  and  his  principal ;  and  this  liOL 
extends  to  all  the  goods  of  the  principal  in  hia  hands  in 
the  character  of  factor."    The  factor  has  a  hen,  also,  on 


•■  BUke  V.  Nichoinn,  3  MaaU  f  Selie.  167.  Wilde,  J.,  is  Pub  i- 
Hdl,  3  Pitt.  Ref.  913.  Tb«  nila  ia  th«  ume  wh«n  a  wanbonMoua  if 
ItTan  from  lime  M  time  (wrtwu  of  the  ptodi  itared  in  hii  mrsboaN^ 
without  the  itorage  beiiif  pud.  He  hua  lien  apon  the  poilion  left  far  tlw 
atorage  of  tbe  whole.    Sciunidt  t.  Blood,  9  WendtWt  Stp.  SSB. 

t  A  comigiiee  or  ^ctor  hns  a  charge  od  the  goodi  imd  od  the  gnm  pn- 
ceedi  of  the  good;  not  onlf  for  hi*  commiiBioiis,  bat  for  aU  nch  eipeiua* 
ai  a  pnident  maa  woold  bare  foDod  necewary,  in  mch  a  caae,  ia  the  di»- 
craet  managemeat  of  hil  own  afiain.  Coliey  v.  Merrill,  6  Orttnitaf* 
Rff.  50.  He  ma;  sell  the  geoda  according  to  the  general  ougc,  and  re- 
imbnrae  bimaelf  for  his  advances  end  liabiiiliea.  Brauder  t.  Phillip*,  16 
Pttert,  JUf.  199.  We  andeialand  the  trae  doctrine  to  be,  laja  Mr.  Jm- 
tioe  Story,  (Story  on  Agency,  p.  93,  note,  Sd  edit )  that  when  an  aaBin- 
mant  ii  made  to  a  factor  for  *ale,  the  cond^or  hai  ■  right  geneiallj  to- 
control  the  eale  thereof,  accordiDg  to  hia  own  pJeaeore,  from  lime  to  time, 
if  no  adTanceahave  been  madeoi  raipunaibilitiei  incorred  on  accoaat  there- 
of, and  (be  fiMtor  ■■  bound  to  obaj  hie  order.  But  if  the  factor  makea  ad- 
vaneei  or  inciira  reaponnlMlitiBt  on  account  of  tbe  aaiignment  by  which  he 
aoqnirea  a  ipeclal  property  therein,  he  hea  a  right  to  aell  ao  much  of  th» 
conaignee'a  property  ea  may  be  neceeaary  to  reimburae  inch  advance*,  or 
meet  inch  liabilitie*  if  there  be  no  agreement  which  afiecta  the  right. 
Brown  t.  M'Gran,  14  Piln-a,  479.    Parker  v.  Brancker,  23  Pick.  40  S.  P. 

•  Kniger  t.  Wilooi,  Amb.  Rep.  3S3.  Lord  Manifieid,  in  Oodin  t.  Lu- 
don  Aia.  Co.  1  Burr.  Rtf.  494.  Lord  Kenyan,  in  6  Ttrm  tttf.  963. 
Cbambre,  J.,  3  Bu.  f.  PulL  489.  Knapp  t.  AJiord,  10  Ptigt.  905.  In 
Bamett  t.  Brandao,  S  Maaning  f  Orangtr,  630,  tbe  banker*'  lien  wa* 
well  diacniaed,  and  it  was  adjudged  that  banker*  have  a  general  lien  oa 
the  ■ecnlilie*  of  their  cnitomeri,  which  oame  to  their  powewinn  ••  butkem, 
in  tbe  way  of  their  biuinaM,  for  their  general  balance-  Eiobeqaei  bill* 
pan  by  delivery  to  tbe  bona  fide  holder  for  value,  and  they  and  wdUtaix 
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the  price  of  the  goods  which  he  hu  sold  as  factor,  though 
he  has  parted  vith  the  posseasion  of  the  goods ;  scd  he 
may  eofoice  payment  &om  the  buyer  to  himself,  in  op- 
position to  bis  principal.'  This  rule  applies  vhen  he  be- 
comes surety  for  his  principal,  oi  sells  under  a  del  artdere 
eommisston  or  is  in  advance  for  the  goods  by  actual  pay- 
ment.>> 

Attorneys  and  soUcitors,  as  well  as  iactors,  have  a  ge- 
neral lien  upon  the  papers  of  their  clients  in  their  posses- 
sitm,  for  the  balance  of  their  professional  accounts ;  hot 
the  lien  is  liable  to  be  waived  oi  divested,  as  to  papei» 
received  under  a  special  agreement  or  trust,  where  they 
take  security  from  their  clients.'  The  sohcitoror 
attorney  has  two  kinds  of  liens  for  his  costs ;  one     641* 


biUs  Bad  aotci  pajabla  to  beuar  and  plM«(l  in  Um  hudi  of  k  b*Bk«r  t» 
b«  recsived,  ir  th«  banker  m  s  creditor  on  b  ^euetkl  bdance  uid  bona  fid» 
reeeirw  the  paper  ai  the  property  of  Ihe  ciutomer,  he  i*  Biititled  to  hta  lien 
onleB  Ibere  be  *Diiie  ■greement,  eipren  or  implied,  nSecling  the  right  of 
lien.  Is  LoniiiaiiBi  a  hatw  or  eaioDiiirion  merohant  haa  no  lien  over  an 
allachiDK  ereditor  Ibi  a  general  balancn  or  account,  hii  lien  ■  eODfioed  to 
ipeciflc  sdvaneee  on  ccnaignmeiite.  Gnj  t.  Bledioe,  13  Louii,  Rep.  469. 
Whenever  Ibe  relation  of  principal  and  factor  eiiati,  Ihe  right  of  litn  at- 
tacbee  to  lecnre  ail  advance*  made  or  iiabllilicB  incnrred  in  the  eonne  of 
hie  bniinen  by  the  factor,  and  the  doctrine  of  Imh  may  be  enforced  a>  well 
l>y  a  purebaiing  aa  hj  a  idling  factor.  Bryoe  v.  Brooke,  26  fVtnittt, 
367. 

•  Bnnder  t.  Pbitlipa,  16  Ptter^  Rep.  139. 

>  Driokwaler  T.  Goodwin,  Coia^  Rep.  351.  Chwnbre,  J.,  3  Bo*.  4- 
PuiL  489.  Hnd»n  t.  Granger,  5  Barnw.  ^  Aid.  37.  Where  a  faetor 
endoreea  billi  for  hia  principal,  hie  liatnlity,  with  a  reaeonabla  appraheuBoik 
of  danger,  giTes  him  a  lien  on  other  bHI*  in  bi*  handi  belonging  to  hii  prin- 
cipal, to  meet  tbe  event  of  hie  endorsement.  Hodgaon  t.  Fayaon,  3  Han, 
i  JthM.  Rep.  339.  Bnt  a  faetor  who  remita  a  bill  to  hia  )»in«ip«t  in  pay- 
ment of  gooda  Bold  on  hia  account  and  endoiaea  tbe  bill,  doee  not  beoome 
peraonally  reaponaihle,  if  he  receirea  no  eonKderatioD  for  gaarantying,  and 
doea  not  eipreaely  nndertake  to  do  ao.  Sharp  t.  Emmet,  5  Wltarttn,  388. 
The  modem  eaaee  hare  ralaxad  the  leverity  of  Ihe  old  rule. 

>  Lord  HanaSeld,  Daug.  Rep.  104.  Montagu  m  £iflt,  33,  59.  Ex 
parte  Sterling,  16  Vu.  258.  CoweU  t.  Hinpaon,  Iti^  375.  Ex  patU 
IfeMtt,  3  Seh.  ^  Ltf-  379.  SteTenaoa  t.  Blakeloek,  1  Jt  ^  &  SJ5. 
Dennett  t.  Cntte,  11  N.  H.  Rap.  163. 
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on  ^  binds  reooreied,  and,  the  other  on  the  psfieis 
in  his  hands.*  The  client  cannot  get  back  the  papevs 
without  paying  what  is  due,  (vhaterer  becomes  of  the 
suit,)  not  only  in  lespect  of  that  bueinesa  for  which  the 
}Upeis  weie  used,  but  foi  other  businees  done  by  him  in 
his  professional  cbaracter.i'  The  attocney's  lisn  for  costs 
extends  to  judgments  recovered  by  him  ;  and  yet  a  tens 
^de  settlement  or  payment  by  die  debtor,  b^ore  notice  of 
the  lien  will  prevail  against  it ;  and  the  attomey's  li^ 
upon  a  judgment  yields  to  the  debtors  equitable  nght  of 
aeUttL"  We  fellow,  in  Mew-York,  the  rnle  of  the  En^ 
lish  court  of  chancery,  and  of  the  cetyrt  of  G.  B. ;  and  con- 
sider the  lien  as  subject  to  all  the  equitieft  that  may  at- 
tach on  the  fund  and  as  extending  only  to  Itw  clear  bal- 
ance resulting  from  the  equity  between  the  parties;^ 
Dyers  have  likewise  a  lien  on  the  goods  sent  to  them  to 
dye,  for  the  betanceof  a  general  account.'  Abanker,like 
an  attorney,  has  also  a  lien  on  all  the  paper  securities  which 
come  to  his  hands,  for  the  general  balance  of  his  account, 
subjact  equally  to  bo  controlled  by  special  circumstaocei.f 
The  same  thing  may  be  said  of  an  insurance  brt^Kra ;  and 
his  lien  exists  upon  the  policy  of  insurance,  even  though 

■  Them  ii  t,  diitiaetion  betwxm  s  Hem  on  pKpen  and  one  an  nanajs  ■•• 
«ov«r«d.  Tlw  UUcr  lien  ■■  mlr  o"  tka  mooie*  reemsrad  ui  the  pMlitD- 
lu  oue,  nnd  da«i  not  extend  lo  any  general  baluiBe  due  him  for  pn>l«*- 
•iMiol  Mrrieee  in  otber  caaea.  Papa  t.  ArauHnag,  3  Smtdet  if-  Manialt, 
314. 

k  Sir  Tbomai  Plumer,  9  Jfc.  ^  Walk.  318.  An  MURMy  may,  Dpon 
NaMmaUe  aBoie  and  re>HiiaUe  notice,  ahandoa  the  oondaot  of  ■  aniti  aiul 
■till  reeoirer  fato  coita  far  the  period  doriog  whioh  ha  waa  emplojed.  Rma- 
MM  T.  Eule,  t  JV».  4  if*!.  538.  VuNHsdan  t.  Browge,  9  Biag.  Rf.  4DiL 
Hobf  <r.  Built,  3  B.  f  Adafyk.  350. 

*  Van[han  i.  Denea,  3  H.  Blaekt.  Rtf.  440. 

<■  Farter  r.  Eaaa,  S  Join*.  Rtp.  357.  Mohawk  Bank  t.  Inrrowa,  S 
Jtliiu.Ck.tUp.3n.  Tbia  lieu,  except  aa  to  c»ats,doaan«t  extend  to  the 
elienl'i  money  or  dsma^  recorered,  befara  tke  tame  it  ta  Ita  f»mtMi»m 
^  tkt  olfsrmy.    St.  John  t.  Diafendorf,  13  IRnirisU,  961. 

•  Savill  T.  BMohaid,  4  Etp.  Rrji,  53. 

t  Dbti*  r.  Bomber,  5  Tina  Rtp.  488.  Joardaine  r.  I^Tevre,  I  B*f. 
Btf.W. 
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the-oonlignor  should  assign  the  inlerwt  «oTered  by  Hw 
^lioy,  for  the  Bsngnee  would  talce,  subject  to  Tthe  Hen.* 
It  exists  to  cover  any  balance  dne-upooi  general  ioaamnoe 
aecoUDt  though  not  as  to  business  foreign  tothat  of  in* 
«UTaneeii>  If^howev«r,  the  iosurancebiaker  ibe  en^loy- 
«d  by  an  agent-of  the  principal,  and  witfi  knowledge  dwt 
be  acted  as  agent,  the  broker  has  no  lien  upon  the 
policy,  for  any  I  general  balance  that  may^  due 
tohBufromthe  agent."  It  was  "also  decided  by  "642 
Lord  Kenyon,  in  Nofflor  v.  Mangles,^  and  after- 
wards recognized  as  settled  law,*  that  a  wfaaifinger  bad 
not  only  a  lies  on  goods  deposited  at  his  wharf,  for  the 
'tnoney  due  for'the  whar&ge  of  those  particulaT  goods, 
but  that  he  was  also  entitled  by  the  general  usage  of  bis 
trade  to  retain  them  for  Ibe  general  balance  of  his  ac- 
count due  fr«n  the  owner.^ 

But  it  would  be  inconsistent  with  my  general  purpose, 
to  pursue  more  minutely  the  distinctions 'that  abound  in 
this  doctrine  of  lien  ;  and  I  will  conclude  with  observing, 
that  a  lien  is,  in  many  cases,  like  a  distress  at  common 
law,  and  gives  the  party  detaining  the  chatte  the  right 
to  hold  it  as  a  pledge  or  security  for  the  debt,  but  not  to 
sell  it.  It  was  once  said  by  Popham,  Ch.  ].,  in  the 
Hostlar's  case,e  that  an  innkeeper  might  have  the  horse  of 
his  guest  appraised  and  sold,  after  he  had  eaten  as  much 
OS  he  was  wordi.  But  this  was  a  mere  extra-judicial 
^ictum,  and  it  was  contrary  to  the  law,  as  it  had  been 


>  Gordiii  T.  London  AtonnnM  Coaipany,  I  Burr.  Stp.  489.    Wbilehaad 
T.  ViQfliui,  CttoUt  B.  L.  3J6. 

t  Story  tn  Agtney,  Mct  379.     M'Ksiiuo  T.  Nevioi,  29  JVainc  Rtf  138. 

•  Mmom  t.  HaadenoD,  1  JSmi'*  JIfp.  33fi. 
tlEf.S.P.Rep.\V3. 

•  Spean  v.  Haitl<y,3  Etf.N.  P.  Raf.Sl.    HMttb  ud  Chunbra,  J.,  in 
Bkthardaon  v.  Gom,  3  Bot.  ^  PaiL  119. 

[  The  whaiGngft  hu equally  & iMnan btmhI  bt  wbarfk(«>    JolwMa 
T.  The  H'DonoD^,  Oilfnn,  101. 
(  YtH.  Rtp.  66. 
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previously,  and  as  it  has  been  subsequently  adjudged. ■- 
The  right  to  sell  in  such  a  case,  is  allowed  by  the  custmn 
of  London,  but  not  by  the  general  custom  of  the  lealnu 
I  presume  that  satisfaction  of  a  lien  may  be  enfotcad 
by  a  bill  in  chancery ;  and  a  factor,  having  a  power  to 
sell,  has  the  means  of  payment  within  his  control ;  and  a. 
right  to  sell,  may,  in  special  cases,  be  implied  from  the 
contract  between  the  parties,  as  where  the  goods  are  de- 
posited to  secure  a  loan  of  money,  i>  or  where  a  factor 
makes  advances  or  incurs  liabilities  on  account  of  the 
consignment.'  It  would  be  very  convenient  to  allow  an 
innkeeper  to  sell  the  chattel  without  suit,  in  like  manner 
as  a  pawnee  may  do,  in  a  case  of  palpable  default,  and 
on  reasonable  notice  to  redeem ;  for  the  expense  of  a 
suit  in  equity  by  an  innkeeper  would,  in  most  instances, 
more  than  exhaust  the  value  of  the  pledge. ii 

"643        •!■¥■.  Of  the  termination  of  agency. 

The  authority  of  the  agent  may  terminate  in  va- 
rious ways.  It  may  terminate  with  the  death  of  the 
agent ;  by  the  limitation  of  the  power  to  a  particular  pe- 
riod of  time ;  by  the  execution  of  the  business  which  the 
agent  was  constituted  to  perform  ;  by  a  change  in  the 
state  ot  condition  of  the  principal :  by  his  express  revoca- 
tion of  the  power  ;  and  by  his  death. 

1.  Tho  agent's  trust  is  not  transferable  either  by  the 
act  of  the  party,  or  by  operation  of  law.    It  terminates  by 


•  Wkldbrake  t.  Griffio,  3  JIol.  Abr.  35,  A-  pi.  5.  Maor^t  Rtf.  876. 
JiniM  V.  Fearle,  I  Str.  Rtf.  556.  PoUwnier  t.  Dawwni,  I  HoWt  fT.  P. 
Jttp.  3B3. 

k  Fothooier  t.  DawMin,  1  Halt't  K.  P.  Rep.  383. 

•  Brown  V.  H'Gtnii,  14  Ptttn,4T9. 

•  In  FenniylTaDia,  bj  itstate,  in  1B07,  inokeepare  h«Te  a  lien  on  bones 
delivered  t«  ihem  to  bs  kept  in  (heir  stablea,  for  the  aipaue  of  the  koep- 
jag,  and  if  the  eqiean  amoiiQU  to  ^30,  and  ia  not  paid  in  15  dayi  atts 
demand,  ttie  innkeeper  maj  canaa  the  hone  or  hmaee  to  be  Bold  at  pablie 
aale  for  hia  indemnity.    Purdon't  Dig.  506. 
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his  death  ;  and  this  results,  of  course,  from  the  perscual 
natore  of  the  trust.*  According  to  the  civil  law,  if  the 
agent  had  entered  upon  the  execution  of  the  trust  in  his 
lifetime,  and  left  it  partially  executed,  but  incomplete  at 
his  death,  his  legal  representatiTea  would  be  bound  to 
go  on  and  complete  it>  Pothier  adopts  this  principleas 
just  and  reasonable ;  and  there  can  be  no  doubt  that  the 
principal  will  be  bound  to  complete  a  contract,  partly  per- 
formed by  him  by  the  act  of  his  agent,  by  a  suit  at  law, 
or  in  equity,  according  to  the  nature  of  the  case  ;  but  the 
repiesentatiToii  of  the  agent  will  have  nothing  to  do  with 
it,  unless  the  business  be  in  such  a  situation,  that  it  can- 
not be  performed  without  their  interreDtion.  The  cases 
stated  in  the  civil  law,  and  by  Pothier,  were  between  the 
principal  and  the  agent,  and  not  between  a  third  person 
and  the  representatives  of  the  agent  dealing  in  the  cha- 
racter of  agent.  Nor  can  authority  given  for  private  pur- 
poses to  two  persons,  be  executed  by  the  survivor,  unless 
it  be  so  expressly  provided,  or  it  be  an  authority  coupled 
with  on  interesto 

2.  A  power  of  attorney  or  every  naked  authority  is,  in 
general,  from  the  nature  of  it,  revocable  at  the  pleasure 
of  the  party  who  gave  it^  But  where  it  consti- 
tutes part  of  a  security  for  money,  or  is  'necessary  *644 
to  give  effect  to  such  security,  or  where  it  is  given 
for  a  valuable  consideration,  it  is  not  revocable  by  the 
party  himself,  though  it  is  necessarily  revoked  by  his 
death.*    In  the  case  of  a  lawful  revocation  of  the  power 


•  Dig.  17.  1.  37. 3.    Palhitr,  TVoili  du  Cantrai  4*  Mmdal,  No.  101. 
k  Dig,  17. 1.  14.  and  IT.  3.  40. 

•  FatkitT,  Traili  du  Cantrat  de  tfondal,  Vo.  101,  103.  Co.  Lilt.  112. 
b.  181,  b.  Mi.  Jnrtios  Story  (Cmniii.  on  Bailment*,  147, 3d  adiL]  niggeiti 
that  the  power  or  inuidste  might  mrrive  u  kgaiiut  k  BiuTiTiitg  partner, 
where  ■  paitnenhip  hoiae  wu  the  mandalaiy. 

<  Tmjta't  cue,  8  Co.  Bl,  b. 

•  Walah  T.  Whitoomb,  3  B»p.  Rrp.  565.  Lord  Eldon,  in  Bramle;  t. 
Hdlaad,  7  Vt:  38.     Hut  *.  Roamtmiier,  8  in«alM,  174.     GaoMU  r. 


DigizedtyGOOgle 


iiii  OF  PEBaONAL  PSOFSRTT.  [Fut  V. 

by  the  -act  of  the  piiocipal,  it  is  laquisile  that  notice  be: 
giireD  to  the  attorney  ;  and  all  acts  bonajide  done  by  him 
undei'the  power,  pnor  to  the  notice  «f  the  rerocatioD,  aie 
binding  upon  Ihe  piincipal^*  This  Tule  is  necessary  to 
prevsDt  impoaitioD,  and  for  the  safety  of  the  party  deutiqg 
with  Uie  agent ;  and  it  was  equally  a  rule  in  the  civil  law> 
Bven  if  the  notice  had  reached  the  agent,  and  he  cod- 
oealed  the  knowledge  of  the  revocation  from  the  public^ 
and  the  circumatances  attendiog  the  revocation  were  sndi 
that  the  public  had  no  just  ground  to  presume  a  revocati<Hi, 
his  acts  doue  under  his  former  power  would  still  he  bmd- 
ingupoahispriDcipal."     Hecan,likevise,aocordiDgtoPo- 


ModM,  10  Bamm.  4-  Crem.  T31.     Story  n  .ifauy,  Sd  od.  we.  4M. 
lUd.  *R  BaiimtnU,  151,  Sd  tdit 

•  Fothifli,  Train  det  Oblig.  No.  80.  Bullet,  J.,  in  SaltM  t.  Fidd,  5 
Term  Rtp.  311.  Bowerbauk  t.  Morrii,  Waltaee't  Rtp.  136.  Spanc«t  A, 
White  *.  WiJaoD,  4  Van/.  Rtp.  130.  Mellen,  Ch.  J.,  in  Harper  t.  Ultle, 
9  Ortttdtaft  Rap.  U.  Coda  of  Loukiana,  art.  2996,  9997.  HotdikM* 
Code  of  GioTgia,  p.  404.  Beaid  t.  Kiik,  II  N.  H.  Rtp.  397.  .Ditit»d 
3talaa  v.  Jarvia,  dlaErict  court  of  Maine,  Feb.  1846,  N.  ¥.  Ltgal  Obtmar, 
for  Angoet,  1846.  In  thie  luH  caM  Ibe  defendant  waa  appointed  dbtt 
agent  to  hold  bii  office  during  pleunre  for  a  term  not  eieeeding  fonr  years, 
and  he  wm  nmored  wilbcmt  canee  and  withont  preriona  notice,  aiz 
nontba  bafora  the  eipitalion  «f  the  ftnr  jean,  and  vaa  aoad  on  bia  b<Md 
Dot  n  balanae  of  aeconnta.  He  had  birad  an  offica  and  a  clerk,  aad  waa 
raaponaible  for  the  accruing  rent  on  Ihe  nnexpired  qnart«r,  and  for  th» 
deik'a  salary  for  an  nneipired  term.  It  wa*  held  that  the  defendant  waa 
entitled  by  iray  of  ■et-oS'for  the  rent  and  the  clerk'a  hire  accmiag  after 
hi*  teanoral,  and  fin  which  ha  bad  beoome  reqMnaiUe.  It  waa  dedarad 
M  *  aonnd  and  settled  prinoiple  in  reapact  to  agency,  that  tfaongli  it  waa 
rerocdile  or  might  be  renounced  at  pteaanre,  yet  if  dene  witfaont  jnat 
oanae  and  withont  raMonable  notice,  by  either  party,  he  wonld  be  reapon- 
aiUo  for  the  loaa  reanlting  from  contracta  bona  fide  made  and  antei«d  iato 
In  the  neceaaary  eieention  of  the  Imat,  before  noliee,  1<M  B«mo  patttt  ma- 
tore  caiwiluim  aaum  in  atlttiat  injuriam,  and  thii  prinoiple  of  joatico  and 
poliej  ap^ied  equally  botwoan  tbo  g«reninient  and  an  indiridaal,  and  be- 
tween prirate  indhridnals.  Thia  doctrine,  ao  jnat  and  tme,  waa  illnatrated 
with  learning  and  ability  by  Mr.  Jnatice  Ware,  the  diatriet  jn^e. 

k  Dig.  17. 1.  15.  lb.  46.3. 13,  2.  lb.  46.  3.  31.  33,  34.  Dmat,  I. 
16,  3.  9. 

•  Hanbon'a  case,  15  Mod.  Rqi.  UG.    FoUiitr,  J^^ti  dm  CraAwl  de 
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thier,  conclude  a  transaction  which  was  not  entire,  but 
partly  executed  under  the  powei  when  the  notice  of  the 
revocatioa  was  receired,  and  bind  the  principal  by  those 
acta  which  were  required  to  consummate  the  business. 
The  principal  may.  no  doubt,  be  compelled  to  act  in  such 
a  case  and  indemnify  the  agenl,^  but  it  seems  difficult  to 
sustain  the  act  of  the  agent  after  his  power  has  been  re- 
voked for  he  becomes  a  s^anger  after  the  revocation  ii 
duly  announced. 

3.  The  agent's  power  is  determined,  likewise,  by  the 
bankruptcy  of  his  principal  ;>>  but  this  does  not  extend 
to  an  authority  to  do  a  mere  formal  act,  which  passes  no 
interest,  and  which  the  bankrupt  himself  might 
hare  been  compelled  *to  execute,  notwithstanding  *646 
his  bankruptcy.*  Nor  will  the  bankruptcy  of  the 
principal  afiect  the  personal  rights  of  the  agent,  or  his 
hen  upon  the  procneds  of  a  remittance  made  to  him  under 
the  orders  of  bis  principal  before  his  bankruptcy,  but  re- 
ceived afterwards.^  If  the  principal  or  the  agent  was  a 
/«me  sole  when  the  power  was  given,  it  is  determined, 
likewise,  by  her  marriage ;  for  the  agent,  after  the  marriage 
cannot  bindtbehusbandwithouthisauthority,  and  the  acts 
of  ay«mecoiier<  might  prejudice  her  husband."  Herwar- 
rant  of  attorney  to  confess  judgment  is  countermanded 
by  her  marriage,  before  the  judgment  be  entered  up.'' 

4.  The  authority  of  an  agent  may  be  revoked  by  the 

Jlondof,  No.  131.  Ssltsr  t.  Fisld,  5  7<n<i,  315,  Ballet,  J.  Huud  v. 
Trradwrli,  1  Sir.  506.    Morgan  t.  Stall,  5  Bimutf*  Rtp.  305. 

>  Dig.  17.  1.  IS.  1  Donut,  b.  1.  tit.  15.  Mc  4.  art  1.  Bnk.  Int.  3 
10.40.    Story  im  iifmcy,  Sd  Bdit.  Me.  468. 

t  Minnett  t.  Fanwter,  4  TaitnL  Sep.  54t.  Paiker  t.  Smith,  16  Batt't 
Sep.  383.  Fothier,  Central  dt  Maadal,  a.  120.  Civil  Code  of  Looimaiia, 
krt.3996. 

<  DisoQ  T.  Bwut,  3  Mrrivak'i  Btp.  393. 

«  Alley  V.  HotMD,  4  CamjA.  N.  P.  Rep.  535. 

•  White  T.  Oiflbrd,  1  iiiil.  Jir.  331,  til.  Amhorilie,  E.pl.4.  Anon. 
Wm.J»m*,  388.    Chanie];  t.  WiDiUotey,  5  Eatt't  Btp.  366. 

r  AnoD,  1  Salt.  Sep.  117.  399.  The  cum  in  l:ialkeld  hare  been  Mee 
orerroled,  and  judgment  mfty  in  com  of  moimga  be  entered  up  againM 
bwbud  and  wife.    1  SlUmfr,  SI.     Hartford  t.  Matinglj,  3  ChiUy,  IIC 


3  Maen  ^  Satt,  800.    Eneu  t.  Cluk,  S  Ban.  Ten.  Sep.  334. 
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lunacy  of  the  principal ;  but  the  better  opinion  woold 
seem  to  be,  that  the  fact  of  the  existence  of  lunacy  must 
hare  been  [deviously  established  by  inquisition  before  it 
could  control  the  operation  of  the  power.  Neither  the 
agent  nor  third  persons  dealing  with  him  under  the  pov- 
er,  have  any  certain  evidence  short  of  a  finding  by  inqui- 
sition of  the  state  of  Che  mind  of  the  principal ;  and  in  ca- 
ses of  partnerships,  it  would  a|  least  require  a  decree  la 
chancery  to  dissolve  the  partnership  on  the  ground  of 
lunacy.  Insanity  does  not  operate  as  a  revocation  of  a 
power  coupled  with  an  interest ;  nor  if  the  agent  acts 
under  a  written  power,  or  a  previously  acknowledged 
authority,  and  the  insanity  be  unknown  to  the  parly.  » 
5.  The  authority  of  an  agent  determines  by  the  death 
of  his  principal ;  and  a  joint  authority  to  two  per- 
•646  sons  terminates  by  'the  death  of  one  of  them. 
Thisis  the  general  doctrine.''  By  the  civil  law,  and 
the  law  of  those  countries  which  have  adopted  the  civil 
law,  the  acts  of  an  agent  done  bona  JideaRer  the  death  of 
the  principal,  and  before  notice  of  his  death,  are  valid  and 
binding  onhisrepresentattves.°    But  this  equitable  prin- 

•  HDddlMtoD'i  «Me,  cited  in  3  Fuey.ai  1  Stetiut.  Stf.  Sl4,a.  Ba- 
yer T.  BenneU,  1  Cax'i  Co*.  107.  Waten  t.  Taylor,  3  Vet.  ^  Btt.  301. 
Jonta  T.  May,  3  Wyin*  i  Ktmt,  135.  The  principle  in  Uie  Romui  law 
WM.  that  no  TaUd  tianaactien  wbatever  waa  deitroyed  by  lolaeiiaait  luna- 
cy. Ncqut  tittamtntum  TSCU  factam,  neqat  vUvMaliudntgatmrnrttU 
geitum, ptttn fuTvr inttrvtnitnr prrniit.  liul.U.  19.  1.  Lonacy  ta  no 
iBVocalim  of  a  powai,  ao  far  ai  third  peraona,  ipiorant  oT  tho  liuacf ,  an 
ooDcemed  in  aota  done  undar  Ifae  paver.  1  BtWi  Com.  489.  Dana  t. 
Lana,  10  N.  H.  Rtp.  15G. 

»  £d».  aec  GG.  Co.  Litt.  Ibid.  Moert'i  Rtp.  GI.  pi.  ITS.  MUcbell  t. 
Eadea,  Free,  in  Ckaa.  195.  Hnnt  t.  Roapmanier,  8  Wktaltn,  301.  P«- 
liaa  T.  Aycinana,  3  Wattt  ^  Strg.  79.  Paley  en  Agtiicy,  ITT.  Cntfw't 
Dif.lJL  Attorney,  C- 10,  II.    Raw  t.  Aldcrwm,  T  TaHntM,  453. 

■  Intl.  3.  3T.  10.  Dig.  IT.  1. 36.  Hid.  46. 3.  33.  Fothiar,  IVoi'li  A> 
<Mig.  a.  N0.SI.  PoUiier,  Traitl  d%  Canlml  dt  Ckange,  part  1.  cb.  G.  aac 
1G8.  Emerigon,  Traiti  dti  At.  torn.  ii.  p.  ISO.  I  Btl[»  Com.  an  (l« 
Law  •/  SeotUnd,  468.  Code  of  Laninaua.  art.  3001.  If  A.  pnipoMa, 
by  lattar  to  B.  («ayi  Palbier,  hi  hli  Traili  du  Contrat  dt  Ytntt,  No.  33,) 
to  bo;  hii  good*  to  a  eeitaln  price,  and  A.  die*  belbra  the  latter  laaefa— 
8.,  and  B.  on  the  receipt  of  the  letter,  and  ignorant  of  tlie  death  of  A., 
aoeapta,  yat  it  ia  no  coatiaot,  for  the  will  of  A.  did  aot  MOtiaw  l«  lh» 
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ciple  does  not  prevail  in  the  English  lav ;  and  the  death 
of  the  principal  is  an  instantaneotu  and  absolute  reroca- 
tioQ  of  the  authority  of  the  agent,  unless  the  power  be 
coupled  with  an  iateresl>    Eren  a  varraut  of  attorney 


time  of  th«  aacept^Dce  by  B.  Here  vu  doI  >  coacarrvucs  of  will*  at  the 
lime.  Bat  if  B.  icteil  in  punuanca  of  tha  letter,  atid  Mat  llie  foai*,  the 
rapreieptalirei  af  A.  are  bound  to  eiacate  tbe  propotal,  not  u  a  eantrict 
o[  ole,  but  noderaa  implied  oblipition  to  iDdeniniry,«eeanltn|ta  the  nle 
ID  equity,  that  ncnu  ex  allcrjiu  /scfo  pragravari  itbit,  Vidt  lupra,  p. 
4TT.  The  coaclniion  to  vhiob  Pothier  arriret  ii  Dot  comet,  bnt  he  quali. 
Jin  the  mi^chicToni  coDwquencea  of  hia  doctrine  b;  the  inruiioc  of  ao  «l- 
Emeot  of  rqaitf.  A  diiScall  question  aroae  in  the  Englnh  court  of  exche- 
quer. In  SmoDt  T,  Ilbery,  10  Meiion  ^  WtUby,  I.  Tlie  bmilf  of  A.  wai 
BQpplied  with  necanariea  by  B.,  and  A.  w«Dt  abroad  leaTiu^  hii  wir«  an- 
tboritj  to  coDtracI  with  B.,  and  died.  The  wife  coDtinaed  to  be  anppliad 
with  goodi  by  B.,  before  information  of  the  hmband's  death  had  been  re- 
ceived bj  either  party.  It  wai  held  that  the  wife  waj  not  liable,  the 
revocation  being  tbe  act  of  God,  (lie  being  entirely  Uamelaa,  and  charg- 
aUe  with  no  omiMion,  and  acting  in  the  eAareclfr  af  agtat  only.  Il  waa 
oooceded,  in  the  Mme  caae,  that  the  eieentora  of  the  huahaad  vera  not 
liable,  and  no  one  irai  liable  on  the  contract-  1  doubt  the  eqaity  of  tbia 
decieion,  and  I  think  it  might  not  nnreaaonabl}  have  been  coneidered,  that 
the  wife  acting  aa  the  agent  of  her  huaband,  and  obtaining  credit  in  that 
character,  took  the  coDiequenoe*  of  that  aMumption,  rather  than  the 
tndMinan  with  whom  ihe  dealL 

>  The  King  t,  CoiporatioD  of  Bedford  Level,  G  Eatt't  Ftp.  356.  Wal- 
aOB  V.  King,  4  Camp.  N.  P.  Srp.  U73.  Harper  y.  Utie,  S  Gretaleafi  R. 
14.  Shipman  v.  ThompMn,  WUM  Rtp.  103,  n.  Wynne  v.  Thomu, 
Jbid.  563.  Bergen  v.  Bennett,  I  Catnn'  Catt*  in  Error,  1.  Hunt  t. 
Eania,  S  Jla«on'«  Rep.  214.  Hunt  v.  Ronamaniar,  8  Wluatm,  174.  To 
cenatitate  a  power  oonpled  with  an  ioteretl,  there  moat  be  an  intereat  in 
tiw  thing  itielf,  and  not  merely  in  the  eiecotiaa  of  the  power.  Ibid.  A 
naked  power  without  any  intereat,  or  one  aimply  oollateral,  ii  whan  antho- 
rilj  if  given  to  a  atranger  to  diipoae  of  an  interest  in  which  he  hath  no  aa- 
t4t*  whalMWTer,  but  if  he  hae  Duder  the  ioatrament  creating  the  power  a 
prtMut  or  rmnra  intereat  in  the  land,  then  the  power  relatea  to  tbe  land 
and  >•  coupled  with  an  intereat  Bergen  v.  Bennett,  1  Cainer'  Cuer  in 
JBrror,  1.  la  Maryland  by  atatote  in  1837,  acta  done  nnder  a  power  of 
atlornr;  unrevoked  at  the  time,  are  binding  upon  the  repreaentaliro  or  aa> 
■ignee  of  the  constitnent,  thoogh  he  waa  dead  or  bad  amgnad  hi*  intereat 
at  the  time  the  act  waa  done,  provided  the  other  party  had  no  notice  of  tbe 
death  or  aasignment.  So,  by  atatnte  in  Georgia,  of  February  3Sd,  1785, 
PrrHcr'a  D^.  163,  a  power  of  atlonity  i>  In  Itaree,  until  the  atlwney  or 
agent  has  dae  noliee  oC  (ha  death  of  hia  canatitoNiL  8o  11  ia  held,  bi 
Fmaayltaiiik,  thai  tbe  aoU  of  an  agent  or  attoraey,  doM  •Aw  tha  dMih 
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to  confflsa  judgment,  though  it  be  not  revocable  by 
*6i7  the  *act  of  the  party,  is  nevertheless-revoked  by  his 

death  ;  and  all  that  the  courts  can  do  is  to  permit  the 
creditor  toenterupjudgmentas  of  the  preceding  term,  if  it 
was  prior  to  the  party's  death.*  Such  a  power  is  not  in  the 
sense  of  the  law,  a  power  coupled  with  an  interest <> 

or  bii  prlneipal,  of  wbiob  lia  wm  ignannt,  an  binding  npan  the  partiea. 
Cmu1>t  r.  MaKeofl*,  4  W^tu  4-  Serg.  SSO.  Th«  bnftd  priadplg  ii  hen 
ineulMted  that  the  dMamtinttiDn  ot  bd  agencj  bf  death,  like  an  expreaa 
reroeatioQ,  takei  effect  ealj  frent  the  time  of  notioe.  Thii  ia  anbatilating 
the  rule  of  the  civil  fol  the  idIs  of  the  common  law. 
•  Nichdla  T,  Chapman,  9  Wmdell't  Rep.  453. 

t  OadoT.  Woodirard,  1  Saik.  Rtp.e7.  PnUer  t.  Joceija.Z  Str.  Rtp. 
Sfft  Hani  T.  Bnnii,  3  Maton't  Rep.  S44.  Bat  thongh  a  waitant  of  at- 
lornej  to  conreB  jodgmeiit,  giTsn  by  Iwapenoni.bB  revoked  bjr  the  death 
of  one  of  them,  auch  a  warrant,  given  to  two  penoni,  ia  not  rerakad  bf  the 
death  of  one  of  them.  Gee  *.  Lane,  15  Eatt,  592.  Raw  r.  Aldenon,  7 
Taunt.  Rip.  453.  The  law  of  prinnpal  and  agent  haa  been  eitanaiTaly 
conatdered,  and  the  judicial  dedaiona  al  WeetisiaitBr  Hatl  digeated  in  aere- 
ral  Eogliah  work* ;  but  the  treatiie  of  Mr,  U*ern)OTB  oa  tha  Laie  o/  Pria- 
eipal  a»d  Agent,  fa\i\it\nA  In  two  Tola  met,  at  BaUimDre,  in  IfilEJ,  ia  a 
work  of  Buperior  indnatrj  and  leamiog.  Be  haa  illaatiated  every  part  of 
tbe  anbjecl  by  raferencea  to  the  civil  law,  and  to  the  commentaton  npon 
that  law,  and  he  haa  incorporated  into  the  worii,  the  leading  deoiaiona  in 
oar  Amerioaa  courta.  The  treatiae  on  the  Lata  o/  Fritteipal  and  Agent, 
by  Mr.  Hammond,  of  New- York,  published  in  February,  183G,  ii  of  (tilt 
roor«  naefol  applioatiao,  by  raaaon  of  hia  eilenatve  view  of  all  llie  princi- 
ple! and  oaaea  applioable  to  the  latoect,  broagbt  down  to  the  preaent  time. 
He  ha>  drawn  largely  from  Paley'i  treatiae,  and  the  nolei  of  ihe  learned 
editor,  Mr.  Uoyd,  but  tbe  digeet  of  Ihe  American  caaea,  which  are  very 
numerooa,  give*  the  work  a  decided  nipenorily.  PalHy'a  Agency,  with 
Mr.  Uojd'a  notee,  waa  in  1S47  greatly  enlarged  by  the  leanied  l^Mura  of 
Mr.  Dunl^i,  and  faJa  edition  probably  containi  the  fulleet  colieclioo  of  ra- 
ferencea to  modem  decieiona  that  i*  to  be  met  with.  Tbe  principal  caaea 
tuderthe  maiim  gui  per  atium/adt  per  teiptain  fame  vtdetur,  ara  re- 
newed and  aecoQipanied  with  judJciona  refleetiona  and  akilTal  arranga- 
tnenl,  in  Breont'*  SeUttian  tf  Legal  Maxim,  p.  373,  London  edit 

8ine«  the  third  edition  of  then  Commentariei,  Mr.  Jurtice  Story'* 
CBtanenlarirl  an  the  Lsu  »f  Agency  have  appeared,  and  the  iDbjeet  ie 
eiamined  and  digeiled  with  hia  nanol  aoenrioy  and  reaearcb,  and  with 
fuioeM  and  completenaM  of  execution.  A  aecond  edition  of  the  work, 
reviled  and  enlarged,  appearod  in  1844. 
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